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[S. 299, Note 


ted not be direct. 

Cause need not be external act of violence. 
Direct and remote causes. 

Remo Ur cause. 

Cause need not be the immediate cause. 
Contributory cause. « 

Deemed to have caused death. 

By doing an Act 
By doing an act 
peaking word as an act. 

7 ~wo or more acts. 

~too or more acts by different persons, 
includes illegal omissions - 
fission to provide food or medical aid 

I f A ilk caused partly by an act and partly by 
• mission , 

With the intention 
i the intention . 

Hon of causing death. 


24. Lathi blow fracturing skull. 

25. Blow on the head with a lathi. 

26. Death caused by a leiiial or dangerous 
weapon. 

26a. Blow on a vital part. 

27. Miscellaneous cases where knowledge of 
the likelihood of causing death can be 
inferred. 

27a . Witches and coil spirits. 

27b. Super-natural beings. 

27c. Throwing child to crocodiles. 

274. Acid throwing. 

28. Injury to testicles. 

29 . Emasculation with consent. 

30. Strangulation in a sudden attack . 

31. Knowledge of likelihood of causing death 
and intention to cause death. 

Distinction between culpable homicide not 
amounting to murder and grievous hurt. 

33. Culpable homicide. 

33d. Hurt but not culpable homicide. 


y person. 

34. 

Ferocious attack in self-defence. 

ing to be dead , 

35. 

Singh blow with a deadly weapon in a 

the intention of causing such bodily 


dark room at dead of night. 

is is likely to cause death. 

36. 

Death due to tetanus caused by a push and 

lion between intention to cause death 


a fall. 

entioh io cause such bodily injury as 

37. 

Death due to septic pneumonia caused seve¬ 

v’ to cause death. 


ral days after the infliction of more than 

* wr merely culpable homicide when 


one injury with chopper « 

intention to cause such bodily injury 

38. 

Diseased spleen or heart or liver. 

iy to cause death. 

39. 

Culpable homicide. 

knowledge that he is likely 
ich Art to cause death 

40. 

Accelerates death. ExpL J. 

' 2 , < 1 '' 

4L 

Lack of skilful medical treatment and 



proper remedies. ExpL 2. 

,outing or kicking without injuring 
rgans. 

42. 

Explanation 3. 

with a fis t or a stick or a kick on a 

43. 

Death caused by several persons. 

fgan. 

44. 

Likely. 


WHOEVER CAUSES DEATH 

■ulpable homicide.— The mental element in culpable homicide, 
emal attitude of the agent towards the consequences of his conduct, 
tent ion or knowledge. Motive is immaterial so far as the offence 
d, and need not be established. The intention refers to either 
elf or a bodily injury which is likely to cause death, i.e. an injury 
i life whilst the knowledge refers to the death itself. -'There are 
cies of mens rea in culpable homicide : (1) An intention to cause 
intention to cause a dangerous injury, (3) knowledge that death 
pen./ By intention is meant the expectation of the consequences 
intention does not therefore necessarily involve premeditation 
t the killing beforehand. A man expects the natural con- 
s acts and therefore in law is presumed to intend them, 
erson in performing some act either (1) expects death to be 
thereof ; or (2) expects a dangerous injury (i.e. a bodily injury 
death) to be the consequence thereof' - or (3'» knows that death 



la. Death. — llie word ‘death’ denotes death of a human being. The in¬ 
tention of causing death is not the intention of causing the death of any parti¬ 
cular person. The first illustration to Section 299 shows that a person can be 
guilty of culpable homicide of a person whose death he did not intend. The 
same may be gathered from illustration (d) to clause (4) of Section 300. 
AIR 1955 All 626 ( Ballan'). See also ‘".cction 301 and Notes 2 and 3 to 
Section 301. 

2. Child in the mother's womb.— See Explanation 3 and AIR 1916 Lah 
84 : 17 Cr LJ 20 : 1915 PR 29 {Budho). 

In order to convict a woman accused of' the offence of murder of her new 
rn infant, there must be conclusive evidence that the child was born alive, 
cannot be inferred that the child was born alive from the mere fact that 
lungs on section floated in water, because that is not an infallible test of 
birth. 1939 MWN 1130: 50 LW 791 (Latchmakka). Section S16 deals 
i causing the death of a quick unborn child. 

3. Causes.—In some sense anything contributing to or bringing about 
fleet is spoken ol as its cause. 8 Thus death may be brought about by 
' causes, both human and other than human. For instance, if P stabs O 
a knife, P, the knife and bacteria may be the causes of Q)s death. Shim 
gravity (when a person is pushed down a hill), poison, friction (when 

slips) may be one o! the causes. Hut as the words ‘who e ver rfviuOT 
are used, they refer only to causation by human agency. ~~ 

te fact that injuries inflicted were dangerous to life is not sufficient to 
uit death which took place three weeks later was the result of those 
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/ innocent or lawful acts, or by unlawful acts. Section 80 provide!; that 
othing is an offence which is done by accident or misfortune and without 
ny criminal intention or knowledge in the doing of a law ful act in a lawful 
aahner’By lawful means and with proper care and caution. The authors of 
he Code say -“When an act is in itself innocent, to punish the person who 
loes it because bad consequences, which no human wisdom could have foreseen, 
ave followed from it would be in the highest degree barbarous and absurd. 

> punish as a murderer every' man who while committing a heinous offence, 
uses death by pure misadventure, is a course which evidently adds nothing 
the security of human life. No man can so conduct himself as to make it 
absolutely certain that he shall not be so unfortunate as to cause the death 
of a fellow creature. The utmost that he can do is to abstain from every¬ 
thing which is at all likely to cause death. No fear of punishment can make 
him do more than this ; arid therefore, to punish a man who has done this 
can add nothing to the security of human life. The only good effect which 
such punishment can produce will be to deter people from committing any of 
those offences which turn into murders what are in themselves mere accidents. 
It is in fact an addition to the punishment of those offences, and it is an addi¬ 
tion made in the very worst way. For example, hundreds of persons in some 
great cities are in the habit of picking pockets. They know that they are 
guilty of a great offence. Unhappily one of these hundred attempts to take 
the purse of a gentleman who has a loaded pistol in his pocket. The 
thief touches the trigger, the pistol goes off, the gentleman is shot dead. To 
treat the case of this pick-pocket differently front that of the numerous pick¬ 
pockets who steal under exactly the same circumstances, with exactly the 
same intentions, with no less risk of causing death, with no greater care to 
avoid causing death; to send them to the house of correction as thieves, 
and send him to the gallows as a murderer, appears to us an unreasonable 
course. When a person engaged in the commission of an offence causes' 
death by pure accident, he shall suffer only punishment of his offence, without 
any addition on account of such accidental death.” Note M p. 148. 

3b. Causing death by negligence. —If a person negligently strikf 
deadly blows on a man under a bona fide impression that he is a super-natur 
object and without taking care to see that he is not striking a human bei 
and in consequence causes his death he is guilty of culpable homicide. IP 
AWN 163 [Kmgla). f 

4. Cause need not be the sole cause. —Even when cause is res trie, 
to human agency. For instance three persons may stab and cause death, 
the illustration ( b ) to the section both A and B cause the death of Z- 

5. Cause need not be direct.— Illustration (fi) to the section s 
that by inducing B to fire A would be guilty of culpable homicide. 

A person was savagely attacked with murderous weapons and was d< 
rrfifllv wounded in conseciuence of which he was detained in hospital over 4. 








S. 299; Note 6) 


OF OFFENCES AFFECTING THE HUMAN EOL- 


m 



intirder. It was held that on the evidence there was no reasos 
that tetanus, which was the cause of the death, was due to the wou 
by the accused. It was further held that when there is a natural e 
ot the appearance ol tetanus it is unreasonable to conjecture that te 
have resulted independently of the normal cause, and have been tb 
some rare and unexplained conditions. 1 Cr Lf 909 f Ktw 7W\ 6 

942 Mad 100 : 43 Cr Lj 320 

followed by pneumonia and it was held that pneumonia was not a 
tion 328. ° f dhatUra P° 1S0nin g aild offender was guilty only i 


6 - need notjbe by externa! act of violence —Deal 

caused by fright, by the effect of the words on the imagination or tb 

thm” 1 °Thl?r pass ‘u ° f the deceased. The authors of the Cod 
thus .— I he reasonable course m our opinion, is to consider speakir 
act and to treat A as guilty of voluntary culpable homicide if by sp» 
has voluntarily caused £’s death whether his words oneraf«d 


has voluntarily ca«sed>/ death %£ 

i.i.hicmg ^ to swallow poison or directly by throwing Z into con 
There will, indeed, be few homicides of this latter sort, ft appears f 5 
a conviction, or even a trial, in such a case would be an event of ext 
rare occurrence. There would probably not be one such S in a ce 
It wouJd be most difficult to prove to the conviction of any Court tha 
lad really been the effect of excitement produced by words • it would o 
more difficult to prove that the person who. spoke the words anticipated 
them an effect which, except under very peculiar circumstances and on 
peculiar constitution, no words would produce. Still it seems to us that 
nese points might be made out by overwhelming evidence • and S 
Uein to be made ou t, we are unable to perceive any distinction bj, 
the case ol him who voluntarily causes death in this manner and the c, 
him who voluntarily causes death by means of a pistol or a sword S», 
it to be proved to the entire conviction of a Criminal Court tb' 
deceased was m a very critical state of health ; that A, the heir 
perty, had been informed by £’s physicians that £’s recovery 
depended on his being kept quiet in mind and that the smallest r/' " 
3 endanger his hfe ; that A immediately broke into ' 

and told him a dreadful piece of -intelligence, which was a pur 

htvLideareJTd^ "t* f « d °» ^ spot; that A afterwards bo 
having i Icaic d the way lor himself to a good property bv this arfifir 

SuS fhe^eaffi 1 of S rOVed) , ao J ud 8 e could doubt that A had vol, 

‘ tlie dt at « of ^ , nor do we perceive any reason for not p wushu 
the same manner m which he w ould have been punished if be h id n 
arsenic in £’s medicine.” Note M, pp. 141 , 142 , 143. ' ’ ^ 


ffhc Law Commissioners observed Having maturely considem 
flatter, we come to the same conclusion with the authors of the Code t 
death is certainly caused by words deliberately used by a person wi 
intention of causing that result or with the knowledge that in the condff 
the party to whom the words are spoken, it is likely that they will ma 
? n upon him as to cause his death, and Without any^i h e- 

U 'm Cr any of the Provisions in the chapter of General Excop 
then, is no sufficient reason why that person should be excepted fro! 
pimalty ot culpable homicide, any more than one who has cau-^ • 
mtiiction of („ ... • ... 
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|,„r hack bv a penknife which injuied hei spinal core *®. 
'Ti' :^ of the lower limbs and of the bladder, followed by cystitis 
ir ‘\ y : t rn by death after seven months in hospital. It was 
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ectwd lumping from the roof to save being attacked.* 

. iv.nt or of an aged or infirm person directly results 

■ lawful assault committed. abased upon 
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Alter person, the accused is guilty of man-slaughter. 10 In this case an 
infant was said to have died from convulsions brought on or made worse by 
the act of the accused in committing an assault on its mother. 

But a different view was taken in 1 Hale P G 429 : “If a man either by 
working upon the fancy of another or possibly by harsh or unkind usage puts 
another into such passion of grief or fear, that the party either dies suddenly, 
or contracts some disease, whereof he dies, though, as the circumstances of the 
case may be, this may be murder or man-slaughter in the sight of God, yet 
in foro humano it cannot come under the judgment of felony, because no 
external act of violence was offered, whereof the common Jaw can take notice, 
and secret things belong to God.” * 11 In R. v. Evans the indictment charged 
that the prisoner killed his wife (1) by beating; (2) by throwing her out of 
the window and (3 and 4) that he beat her and threatened to throw her out 
of the window and to murder her; and that by such threats she was so terrifi¬ 
ed that through fear of his putting his threats into execution, she threw 
herself out of the window, and of the beating and the bruises received by the 
fall died. Heath Gibbs and Bay ley, JJ., were of opinion that if her death 
was occasioned partly by the blows and partly by the fall, yet if she was 
constrained by her husband’s threats of further violence, and from a well- 
grounded apprehension of his doing such further violence as would endanger 
her life, he was answerable for the consequences of the fall, as much as if he 
had thrown her out of the window himself. Old Bailey , 1812. In R. v. Donovan , 
1 Cox 399 where the prisoner beat a woman with fists and was about to inflict 
other injuries upon her when she went to the window to call for assistance 
and fell out of it on to the ground, Alderson B. said, ‘I do not think it will be 
sufficient to prove that she jumped from the window to escape from his 
violence. You must go further than that and satisfy the jury that he intended 
at the time to make her jump out.’ In R. v. Grimes, 15 N S W Law 209 
the prisoners were held to have been rightly convicted of murdering a man 
whom they brutally assaulted in a railway carriage who, thinking his life was 
in danger jumped out and was killed. In R. v. Hickman, 5 G & P 151 where 
the deceased was riding on horseback, and the prisoner assaulted and struck 
him with a stick, and the deceased from a well-grounded apprehension of a 
further attack, which would have endangered his life, spurred his horse, 
whereby it became frightened and threw the deceased and it was proved that 
the prisoner struck the deceased with a small stick and that he rode away, the 
prisoner riding after him and on the deceased spurring his horse it winced and 
threw him ; it was held that the person was guilty of man-slaughter. See R.C. 
p, 624. In R. v. Holliday , (1889) 61 L T 701 the prisoner was charged with 
unlawful wounding. He was drunk, and threatened his wife. He asked if 
she was in bed, she said she was not. He then said, T will make you so that 
you cannot go to bed.’ The prisoner’s wife was frightened and opened the 
window and got one leg out to get out. Her daughter caught hold of her 
and held her. The prisoner had got within reach of his wife and was calling 
out to let her go ; whereupon the daughter left hold and the prisoner’s wife 
fell into the street and broke her leg. It was held following R. v. Marlin , 8 
QBD 54 a correct direction to the jury, that if the prosecutrix’s apprehension 
was well-grounded, taking into account the circumstances in which she was 
placed and if getting out of the window was an act such as under the circum¬ 
stances a woman might reasonably be led to take, they should find the prisoner 
guilty of unlawful wounding. R. G., p. 817. 


10. R. v. Towers (18) 12 Cox. C. C. 530. 

11. See also Digest of the English Criminal Law, Ch. XV, See. 1. 
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In /?. v. Curley , (1909) 2 Gr. App, R. 109 the jury were told that, ‘‘If 
fearing or reasonably fearing violence or further violence from this man she 
went to the window to call for assistance, if she without any intention of 
jumping out over-balanced and fell, then the man would be responsible but 
that would be man-slaughter. A conviction on this direction was affirmed on 
appeal.’ 5 R. C., p. 625. 

Where one person attacks or threatens to attack another and compels the 
person attacked by bodily force, or induces him by a well-grounded appre¬ 
hension of immediate serious violence, to do some act which directly results in 
his death, the person attacking or threatening to attack is guilty of murder. 1 * 
The act which resulted in death must be the natural consequence of the acts 
or conduct of the prisoner. 

Upon an indictment for murder by drowning, by the deceased slipping 
into the water in endeavouring to escape from an assault made with intent to 
murder or rob, it was proved that the body was found in the river, and it 
bore marks of violence but not sufficient to occasion death, which appeared 
to have been caused by drowning, and there were marks of a struggle on the 
banks of the river. Erskine, J. told the jury that a man might throw himself 
into a river under such circumstances as rendered it not a voluntary act, by 
reason offeree applied either to the body or the mind, and it then became 
the guilty act of him who compelled the deceased to take the step, but the 
apprehension must be of immediate violence and well-grounded from the cir¬ 
cumstances by which the deceased was surrounded, and that the jury must be 
satisfied not that there was no other way of escape, but that it was such a 
step as a reasonable man might take. 13 

8. Remote Cause.— But if the acts of conduct of the prisoner are only 
the remote cause of the act which results in death, the prisoner is not respon¬ 
sible. See /?. v. Waters , 6 C & P. 328 where the prisoner and the deceased 
had some dispute and the deceased’s boat being alongside the schooner in 
which the prisoner was, the prisoner pushed it with his foot and the deceased 
stretched out over the bow of the boat to lay hold of a barge, to prevent the 
boat drifting away, and losing his balance fell overboard and was drowned. 
A person who gives false evidence which leads to the conviction and execu¬ 
tion of an innocent person is not, it seems, guilty of murder. Halsburv, Vol. 
3 3, p. 572. 

In order that a person should be guilty of culpable homicide, the death 
of the deceased must be connected with the act of violence or other primary 
cause, not merely by a chain of causes and effects, but by such direct influ¬ 
ence as is calculated to produce the effect without the intervention of any 
considerable change of circumstances. AIR 1941 Rang 141 (jVga Moe). 

9. Cause of death need not be the immediate cause of death.— 

The framers of the Code say at pp. 141, 142, Note M, “We long considered 
whether it would be advisable to except from this definition any description 
of acts or illegal omissions, on the ground that such acts or illegal omissions 
do not ordinarily cause death or that they cause death very remotely. We 
have determined however to leave the clause in its present simple and com¬ 
prehensive form. There is undoubtedly a great difference between acts 
which cause death immediately, and acts which cause death remotely ; be¬ 
tween acts which are almost certain to cause death, and acts which cause 

page 625 of R. O.j See aba R. v. Beech 
76 j. F. 287. 


12, Halsbury Vo). 13. p. 572. 

13. R, v. Pitts, C. and M. 248 cited at 




9, Note 9] of offences affecting the human body 

feath only under very extraordinary circumstances. But that difference, we 
conceive, is a matter to be considered by the tribunals when estimating the 
effect of evidence in a particular case, not by the legislature in framing the 
general law. It will require strong evidence to prove that an act of a kind 
which very seldom causes death, or an aCt \vhich has caused death very remo¬ 
tely, has actually caused death in a particular case, It will require still 
stronger evidence to prove that such an act was contemplated by the person 
who did it as likely to cause death ; but if it be proved by satisfactory evidence 
that death has been so caused, and has been caused voluntarily, we see no 
reason for exempting the person who caused it from the punishment of volun¬ 
tary culpable homicide. 5 ’ 14 Where the prisoner inflicted wounds on the 
deceased who, following the attack, continuously suffered from high fever for 
40 days, at the end of which period symptoms of blood poisoning developed 
which resulted in brain fever and death, it was held that the wounds inflicted 
by the prisoner were the cause of the death. 15 Where a person inflicted grie¬ 
vous injuries on another and as a result of these injuries pneumonia superven¬ 
ed and the latter died, it was held that offence committed was that of 
murder. 16 

Whoever starts or accelerates the continuous process of change in the 
human body which ends in death is responsible for causing the death. 

Lord Haisbury said, “An injury to the head has been known to set up 
septic pneumonia and many years ago, I remember when that incident had 
in fact occurred, it was sought to excuse the person who inflicted the blow on 
the head, from the consequences of his crime, because his victim had died of 
pneumonia and not, as it was contended, of the blow on the head. It does not 
appear to me, that by calling the consequences of an accidental injury a dis¬ 
ease, one alters the nature of the consequential results of the injury that has 
been inflicted. 17 In order that a person should be guilty of culpable homi¬ 
cide the injury indicted must be a proximate cause of death, and not a remote 
cause connected with the death by a chain of intervening events. The death 
of a person must be at least a likely consequence of the injury received. AIR 
1941 Rang 138 {JVga Moe). 

When the disease which actually causes death is meningitis, peritonitis, 
tetanus, pneumonia, etc. and it is the natural and probable result of the injury 
which the person inflicting the injury has caused, the person who inflicts the 
injury must be held responsible for the disease arising from the injury. AIR 
1937 Rang 429, 39 Cr LJ 217. {Nga Ba) 1944 MAD 437 ( Doraiswamy )--a 
case of blood poisoning. 

Lord Haisbury observed : “An injury to the head had been known to set 
up septic pneumonia, and many years ago I remember, when that incident 
had in fact occurred, it was sought to excuse the person who inflicted the 
blow on the head from the consequences of his crime because his victim had 
died of pneumonia and not, as it was contended, of the blow on the head. It 
does not appear to me that by calling the consequences of an accidental injury 
a disease one alters the nature of the consequential results of the injury that 
has been inflicted,” 1905 AC 230 ( Brintons v. Tunwy). 


14. 

15. 

16. 
l TV 

123 


Mi pp. 141, 142. 

23 I C 744 . 

31 C r L J 198, (A fur Aiukammed ). 
Brintons v. Tune) , 1905 A C 230, 235 


See also 31 Cr L j 198 : 31 CM. ] 
265 : AIR 1938 Lah 31 : A\ v. Dvson. 
(1908) 2 K B 454. 




THE INDIAN PENAL CODE 


[S. 299, Note 


If a man who has received a serious blow or hurt does not alter his ways 
on that account, but continues to go through the ordinary course of life which 
he has been accustomed to pursue, that shall not exonerate the giver of the 
blow from his liability if such conduct has had the effect of causing death. 
But if, on the other hand, his acts subsequent to the blow have been so far 
out of his ordinary course as to give rise to a distinct set of circumstances cau¬ 
sing a new mischief, there the new mischief will be regarded as the causa 
causati , and not the original blow. (1868) 16 WR 319 (Flynn). 

See R. v. Dyson , (1908) 2 KB 454 where a child died of meningitis su¬ 
pervening on cruel treatment. 

See 29 Cr LJ 678: AIR 1928 Lah 851 (Fazla) (Case of Pneumonia). 
1 Cr LJ 909 {N. Dim) —a case of tetanus. 

But See AIR 1934 Lah 368 : 35 Cr L j 1283 (Ghana Das) where it was 
held that death was due to meningitis and compression of the brain which 
had no direct connection with the injuries and the accused was convicted 
under Sec. 326 and not under Sec. 302. 

But this ease was distinguished in AIR 1948 Nag 435 ( Salebhai) which 
relied on AIR 1928 Lah 851 (Fazla) and AIR 1938 Lah 31 (Raising) and held 
that where the accused unprovokedly stabbed the deceased in the abdomen 
and he died as a result of gangrene and paralysis of the intestines, the accused 
was rightly convicted of murder as the gangrene and paralysis were due to the 
wound which perse was one likely to cause death. See also 5 RANG 817 
( Babanaya ). In English law if deatli does not ensue until after the expiration 
of a year and a day from the date when the injury was inflicted it is an 
irrebutable presumption of law that the death is attributable to some other 
cause and the person who inflicted the injury is not punishable for either 
murder or man-slaughter. Halsbury. Vol. 9, p. 571. 

If a wound is given which is not in itself mortal or dangerous but which 
from improper treatment becomes the cause of death, the person who gave 
the wound will not be criminally responsible for the death, If it dearly 
appears that the death M as caused by the improper treatment. 18 If death 
results from an injury voluntarily caused, the person who causes injury is 
deemed to have caused death, although the life of the victim might have been 
saved if proper medical attention had been given and even if medical treat¬ 
ment was given but was not the proper treatment, provided that it was 
administered in good faith by a competent physician or surgeon. 39 

10, Contributory cause. —Attack by a number of persons : If four 
persons, A , B. C, /), give one blow each to {£, none of the blows being singly 
likely to cause death, can it be said that A has caused the death of £) ? On 
this question it is immaterial whether the four blows are given at the same 
time or at intervals of an hour each. If/!, B, C, and D give a blow each at 
intervals of^n hour and the cumulative effect of the 4 blows is to cause death, 
it cannot be said that A, B and C have caused death although D can be said 
to have caused death. But if when giving the blow, A knew that other blows 
were also likely to be given, he can be said to have caused death ii death 
ensues as a result: of all the blows. 

Kamayya , 1935 MWN 51 is a case of a concerted attack with lathis by a 
number of persons. See also Section 34. A person must be deemed to have 


18. Hale P< C. 428, Haisbury P, 372, Vol. 
9. See also Explanation 2 to Section 


299. 

19. 1937 RANG 384 FB {Abw Ahmed). 
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Reused death by doing an act if his act along with other acts (either of the 
deceased or others) which are expected by him to follow or which are a 
natural or likely consequence of his acts contribute to the death. 

Thus if P stabs ££ and is operated upon and dies, both the stabbing 
and the surgical operation may be the cumulative cause of death but P must 
be deemed to have cause death, See 1 Cox 339 under Explanation 2 in 
Note 11. 

The person inflicting a dangerous wound which results in death is res¬ 
ponsible for the death although death ensued after an operation which was 
carefully and properly performed. 

In R . v. Pym , 1 Cox 339, Erie, j said where a wound is given, which in 
the judgment of competent medical advisers is dangerous and the treatment 
which they bona fide adopt is the immediate cause of death, the party who 
inflicted the wound is criminally responsible. R. G., P. 651. 

In R . v. Davis , 15 Cox 174, the prisoner had a fight with the deceased 
and struck him on the jaw, breaking it in two places, which rendered an 
operation necessary. Chloroform was administered and the patient died 
under its administration. It was not disputed that if the chloroform had not 
been administered the man would not have died. It was held that since the 
chloroform had been properly administered by a regular medical practitioner, 
the tact that the death primarily resulted from its use cottld not affect the 
criminal resonsibility of the accused and told the jury that if an injury was 
inflicted by one man on another which compelled the injured man to take 
medical advice and if death ensued from or in the course of an operation 
advised by the medical man, the assailant was responsible in the eye of the 
law. The jury must be satisfied that the prisoner injured the deceased ; that he 
rightly consulted a competent medical man ; that an operation was recom¬ 
mended for which the administration of chloroform was necessary and that 
the deceased died from that administration. 20 

But if the treatment given was improper the prisoner would not be 
responsible. Where a person causes simple injury to another who dies of 
septic: meningitis owing to neglect of treatment and application of wrong 
remedies, the person causing Ihe injury is not guilty of culpable homicide. 21 
See also Appendix E. 

11. Deemed to have caused death.— Where an accused causes 
several knife injuries on the person of the dc?ceased, one on the abdomen 
being abdominal cavity deep, the injury is sufficient to cause death in the 
ordinary course of nature and the accused is guilty of an offence punishable 
under Section 302. The fact that better medical treatment could not be 
available at the local dispensary does riot affect the nature of the offence. 
AIR 1958 All 791 (Bichhu). See also AIR 1959 Ker 230 : 1958 KLJ 236. As 
death is generally due to several causes it may not be possible in some cases 
to clearly assign death to a particular cause. Explanation 1 and 2 to the 
section refer to the circumstances in which a person shall be deemed to have 
cause death. 

Explanation 1,—If the death at the time when it occurs is not caused 
solely by the disease but is accelerated by injury, it is deemed that the injury 
caused death. 


20. R. C., p. 651. 

21. AIR 1935 Rang 418 ; 37 Cr LJ 205 {Nga Ba) ; 11 LUCK 401 \Sobha), 
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Where a husband was indicted for the man-slaughter of his wife by 
accelerating her death by blows and it appeared that she was at the time in 
so bad a state of health ihar she could not possibly have lived more than a 
month or six weeks under any circumstances ; Coleridge J., told the jury that 
if a person indicted an injury upon a person labouring under a mortal disease 
which caused that person to die sooner than he otherwise would have done, 
he was liable to be found guilty of man-slaughter and the question for them 
was whether the death of the wife was caused by the disease under which she 
was labouring or whether it was hastened by the ill usage of the prisoner. 
R. CL p. 652. But in 7?. v. Johnson, 1 Lew 164, Huliock B., told the jury 
that where the death was occasioned partly by a blow and partly by a pre¬ 
disposing circumstance, it was impossible to apportion the operations of the 
several causes as to be able to say with certainty that the death was imme¬ 
diately occasioned bv any one of them in particular. R. C., p, 651. 

A person in charge of child who causes or accelerates its death by not 
giving such medical aid as can be procured and contravenes the duty cast on 
him under the Children’s Act of England is guilty of man-slaughter. 1875-1 
QBD 25 (Downes). 13 Cox 75 (JVicholls), 1893-1 QB 450 (. Instan ). See also 
23 Gr LJ 344 : 34 CLJ 515 (Ainuddi). If P causes injuries to (£, which are 
likely to cause death and Cadies after operation, P must be deemed to have 
caused the death of (7, although the injuries are not immediate cause of death 
in the medical sense. 22 

Explanation 2. —Where death is caused by bodily injury there may be 
3 cases 

(#) Where there has been proper medical treatment and death has 
ensued in spite of it. 

(b) Where there has been improper medical treatment. 

[c) Where there is an omission to resort to proper medical treatment. 

The first two cases have been dealt with in Note 10. Explanation 2 deals 
with die last case (c). It is doubtful whether the explanation can be applied to 
cases falling under (b). The explanation presumes that death was caused by 
bodily injury. It cannot therefore apply to cases where death is caused by 
the cumulative effect of a bodily injury and improper medical treatment. But 
it appears that the authors of the Code were of the view that the Explanation 
would also cover such cases. But what is proper treatment is a matter of 
opinion. If the Explanation 2 does not apply to cases of application ol 
improper remedies or treatment, it would be open to the defence to lead 
evidence to show that whatever treatment had been given was improper. 

The framers of the Code observe ; “We see no reason for excepting the 
cases of persons who die of slight wound, which, from neglect or from the 
application of improper remedies, have proved mortal from the simple general 
rule which we propose. It will, indeed, be in general more difficult to prove 
that death has been caused by a scratch than by a slab which has reached 
the heart ; and it will, in a still greater degree, be more difficult to prove that 
a scratch was intended to cause death than that a stab was intended to cause 
death ; yet both these points might be fully established. Suppose such a case 
as the following ;—It is proved that A inflicted a slight wound on a child 
who stood between him and a large property ; it is proved that the ignorant 
and superstitious servants about applied the most absurd remedies to the 


tl. AIR 1962 Guj 77 {Hard). 
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und ; it is proved that under that treatment the wound mortified, and the 
child died. Letters from A to a confidant are produced ; in those letters A 
congratulates himself on his skill, remarks that he could not have inflicted a 
more severe wound without exposing himself tc be punished as a murderer, 
relates with exultation, the modeuof treatment followed by the people who 
have charge of and boasts that he always foresaid that they would turn, the 
slightest incision into a mortal wound. It appears to us, that if such evidence 
were produced, A ought to be punished as a murderer. Again, suppose 
that A makes a deliberate attempt to commit assassination ; in the presence 
of numbers he aims a knife at the heart of but the knife glances aside and 
inflicts only a slight wound. In such cases there is no doubt whatever as to the 
intention. Suppose that the person who received the wound is under the 
necessity of exposing himself to a moist atmosphere immediately afterwards, 
and that, in consequence, he is attacked with tetanus and dies. Here again, 
however slight the wound may have been, we are unable to perceive any good 
reason for not punishing A as a murderer.” Note M, p. 143. Where an 
accused stabbed the deceased on a vital part of the body and deceased died 
as a direct result of that injury, and the injury is one which in the ordinary 
course will cause death, the accused is guilty of murder. That the deceased 
might have been saved if expert medical attention had been afforded at once 
makes no difference as to the nature of the crime. AIR 1940 Mad 293 : 50 
LW 787 : 4] Cr L) 491 ( Mahanti ). 

If the wound or hurt be not mortal and it shall be made clearly and 
certainly to appear that the death of the party was caused by ill-applications 
by himself or those about him of unwholesome salves or medicines, and not 
by the wound or hurt, it seems that this is no species of homicide. But when 
a wound, not in itself mortal, for. want of proper applications or from neglect, 
turns to a gangrene or a fever and that gangrene or fever is the immediate 
cause of the death of the party wounded, the party by whom the wound is 
given is guilty of murder or man-slaughter according to circumstances, for, 
though the fever or gangrene, and not the wound, be the immediate cause of 
the death, yet the wound, being tl^e cause of gangrene or fever, is the imme¬ 
diate cause of the death causa causati. AIR 1941 Rang 143 ; I Hale’s Plea of 
the Crown , V. I, p. 428. AIR 1953 Assam 45 : Gr LJ 413 (Akeila). 

It having been proved that there was a gunshot wound, and a pulsating 
tumor arising therefrom, which, in the bona fule opinion of competent medical 
men, was dangerous to life and that they considered a certain operation neces¬ 
sary, which was skilfully performed, and was the immediate and proximate 
cause of death ; the counsel for the prisoner tendered evidence to show this 
opinion was wrong and that the wound would not have inevitably caused 
death, and that bv other treatment the operation might have been avoided, and 
was therefore unnecessary. To admit this evidence would be to raise a 
collateral issue in every case as to the degree of skill which the medical men 
possessed.If death results from an injury voluntarily caused, the person who 
causes that injury is deemed to have caused death, although the life of the 
victim might have been saved if proper medical attention had been given and 
even if medical treatment was given but was not the proper treatment provided 
that it was administered in good faith by a competent physician or surgeon. 

Where the deceased had been severely kicked on the stomach and brandy 
had been given her by surgeon to restore her, and part of it had gone the 
wrong way into the lungs, and might perhaps have caused the death, the 


23. R, vifym, 1 Cox 339, R. C., p. 650. 
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convicted of man-slaughter and Coleridge, J., said that the case 
was like that where a dangerous wound was given, and an operation was 
performed. 

The prisoner had a light with the deceased and struck him on the jaw 
breaking it in two places, which rendered an operation necessary. Chloroform 
was administered and the patient died under its administration. It was not 
disputed that if the chloroform had not been administered the man would not 
have died. Mathew J., after consulting Field J., held that since the chloro¬ 
form had been properly administered by a regular medical practitioner, the 
fact that the death primarily resulted from its use could not affect the 
criminal responsibility of the accused, and told the jury that if an injury was 
inflicted by one man on another which compelled the injured man to take 
medical advice, and if death ensued from or in the course of an operation 
advised by the medical man, the assailant was responsible in the eye of the 
law. The jury must be satisfied that the prisoner injured the deceased ; that he 
tightly consulted a competent medical man, that an operation was recommen¬ 
ded for which the administration of chloroform was necessary and that the 
deceased died from the administration. R. C., p. 651. 24 

Where death is caused by bodily injury the person who causes the bodily 
injury shall be deemed to have caused the death although the injured did not 
resort to proper remedies or refused to submit to a necessary amputation or 
operation or died after an operation, carefully and properly performed but he 
is not deemed to have caused the death if it is proved that there was improper 
treatment or that the operation had not been carefully performed. See also 
Note 10. 1 Cox G G 339 (Pym). 1867-16 WR 319 {Flynn) ; 1841-2 Mood 
351 ( Holland) ; 2 Cox 379 (Mc Intyre) ; 15 Cox 174 (Davis). 

12. By doing an act. —An act must be done and death must be caused 
by doing that act. See Sections 9, 32-37. The act must be a conscious act, 
done by a person consciously and knowing what he was doing. Persons in 
the cerebral tumours are liable to outbursts of impulsive violence over which 
they have no control. An act done in such an outburst of impulse does not 
impose any criminal liability. 25 

12a. Speaking ‘words’ as an act. —The reasonable course is to con¬ 
sider speaking as an act, and to treat A as guilty of voluntary culpable homi¬ 
cide, if by speaking he has voluntarily caused Z* s death, whether his words 
operated circuitously by inducing Z t0 swallow poison or directly by throw¬ 
ing Z ihto convulsions. It would be most difficult to prove to the conviction 
of any Court that death had really been the effect of excitement produced by 
words. See Note 6. 

12b. Act must have been done consciously.—I he accused called 
his ten-year-old son to look out of a window at a rat in the river below. 
When the son did so, the accused struck him on the head with a mallet and 
threw him out of the window, causing the .son grievous bodily harm. I he 
accused stated that he did not know why he struck the boy but remembered 
that he struck him. The relations between him and the boy were as they 
should be between a loving father and his son. There was no provocation 
and no motive was established. 

There was a history of ill-health in the family of the accused. According 
to medical evidence, the accused probably had a cerebral tumour, and the 




24. 1937 KANG 384, FB (Abor Ahmed). 


25. 1955-1 All ER 859 (Charlton). 
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having such tumour is liable to an outburst of impulsive violence over 
h he has no control. The accused was charged (») with causing grievous 
bodily harm to the boy with intent to murder him, (it) with causing him 
grievous bodily harm with intent to cause such bodily harm, or ( iii ) with 
unlawfully and maliciously causing him grievous bodily harm but without any 
allegation of specific intent. 

No plea of sanity was raised by the accused. He however contended tha> 
his act was not his conscious act or one on which he has no control. 

It was held that no specific intent need be proved by the prosecution on 
the third count, but the prosecution must establish that the act causing 
grievous bodily harm was committed unlawfully and maliciously and accord¬ 
ingly unless the jury were satisfied that when the accused struck his son, the 
accused was acting consciously, knowing what he was doing, the jurv should 
return the verdict of not guilty. 1955 1 All ER 859 ( Charlson ). 

1.3. Two or more acts.—Where two acts closely follow upon and are 
so intimately connected with each other that they cannot be separated the 
presumption of law is that the person doing the acts was actuated throughout 
by one and the same intention— Per Parsons, J., in 15 BOM 194 (R. v. Khandu), 
where a person gave blows to another and believing the latter to be dead set 
fire to him and caused his death. But the view of Parsons, }., was not accep¬ 
ted by Birdwood, J., and Sargent, G. J., in the same case who held that as 
accused undoubtedly believed he had killed his victim, there would be a 
difficulty in regarding what occurred from first to last as one continuous act 
done with the intention of killing the deceased. The view of Parsons, J., was 
however accepted by the Patna High Court in 18 PAT 485 (Nehal Mahto) 
and 24 PAT 131 ( Lingaraj ) and the Madras High Court in 57 MAD 158 
(Kaliappa) and in AIR 1934 Mad 571 (Thavaman). But the contrary view 
which appealed to the majority of the Judges in 15 BOM 194 was followed 
by the Calcutta High Court in DaluSardar, AIR 1915 Cal 221 ; 15 Cr LT 709 • 
18 CWN 1279 and in 42 MAD 547 FB. ( Palani Goandan). See also AIR I960 
Mys 228 ( Basappa). 

After giving a blow which knocked the deceased down, the accused, 
without enquiring as to whether he was dead or not, in haste hung him up to a 
tree so as to make it appear that he had committed suicide and thereby killed 
him. 6 WR (Cr) 55. It was held that “It must be concluded that if a man 
ts knocked down by a blow behind the ear, is then hung, and is found dead 
upon the tree, that he died either from the blowor the hanging. It would 
be a very serious matter if an offender were to be allowed to escape because a 
too critical Magistrate cannot determine at what precise point in the course 
of a series of acts of violence each capable of producing death, an unfortunate 
man expired under the hands of those who were ill using him.” The convict¬ 
ion for grievous hurt was quashed and a further inquiry was ordered with 
a view to commitment under Section 304 or 201 or 338 or 193. 

In 15 BOM 194 ( Khandu ) accused struck deceased on the head with a 
stick and rendered him unconscious, and then believing that he was dead set 
fire to the hut in which he was lying with a view to remove all evidence of the 
crime. It was held (Parsons, J., dissenting) that the offence was only attempt 
to murder, and that even if the original assault was made with the intention 
of causing death, then if that assault did not cause death, the assailant is 
guilty in respect thereof of attempt to murder, and the subsequent disposal of 
what is believed to be dead body was not considered to add anything to the 
crime. Parsons, J., dissented from this view and tvas of opinion that the acts 
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^ closely following upon and so intimately connected with each other could 
not be separated and assigned, the one to one intention, and the other to 
another, but must both be ascribed to the original intention which prompted 
the commission of those acts and without which neither would have been 
done. This view was followed in. 20 In 6 WR 55 (cr), where a Magistrate 
had recorded a conviction of causing hurt, commitment proceedings were 
ordered on the homicide charge in a case in which the deceased had first been 
assaulted and then hung up to a tree to make it appear that he had committed 
suicide. Norman, J., said -“It would be a very serious matter if an offender 
wen; to be allowed to escape because a too critical Court could not determine 
at what precise point in the course of a series of acts of violence* each capable 
of producing death, an unfortunate man expired under the hands of those 
who were ill-using him.” While Seton Karr, j., seems to have thought that 
it might: he a question, of fact whether the accused believed the victim to be 
dead before they hung him up. 27 The opinion was expressed that the. view 
taken by Parsons, J., in the Bombay case was the correct one, and in 2 * h was 
held that where the action was continuous and it was impossible to resolve the 
two incidents into two wholly separate actions, inspired by different motives 
and committed for different reasons, the accused must be treated as having 
done one act with intention of causing death and as having succeeded in 
carrying out his object, and he was, therefore, guilty of murder. In this case, 
the accused had struck his victim several times on the head so that he lost 
consciousness. Then, with the assistance of a boy he carried the victim a short 
distance and threw him, face downwards, into a pool, Gthen robbed the body 
and covered it with branches. Subsequently, G and the boy carried the body 
to the canal into which they threw it. Section 33 would fully have supported 
the treatment of the whole incident as one series of acts, and, therefore, as an 
act. 29 See also 42 MAD 547 FB ( Palani ) which followed 15 BOM 194 ( Khandu ) 
and 57 MAD 158 : AIR 1933 Mad 798 ( Kaliappa). 

A struck B on the head a single blow with a piece of firewood, B fell down 
bleeding from her nose and became senseless. A and his wife thought that B 
was dead and so they placed B on the wooden pyre and set fire to it which 
caused B 9 s death, /land fTwere not liable to be convicted under Section 
302, as they had no intention to cause the death but were liable to be con¬ 
victed under Section 304, Part 2, as they acted with gross negligence and 
when an act is done with gross negligence law imputes to the offenders the 
necessary knowledge. They cannot be allowed to plead mistake of fact as a 
plea of mistake of fact can be only valid when the act is prima facie innocent. 
But when the act itself is plainly crirnuial the ignorance of the existence o! 
certain circumstances which make it more aggravated is ao answer to a charge 
for the aggravated offence. 150 Accused assaulted a woman. She was imme¬ 
diately dragged either in an unconscious or semi-coa3cious condition on to a 
railway line, her body was put across the railway line in such a way that her 
neck lay across the rails, and she was killed by a passing train, the intention 
of the accused throughout being to kill the woman, the intention with which 
they struggled with woman could not be separated from the intention with 
which they put her body across the railway line ; the two acts were intimately 


26. 18 PAT 485 (Nehal). 

27. AIR 1923 All 545 : 25 Cr l ,J 703 
( Khubi). 

28. AIR 1931 Lah 27: 32 Cr IJ 483 
(Gajjart Singh). 

29. 18 PAT 485 {Nehal). 

30. 27 PAT 67 : 29 PLT 277 : 50 Cr LJ 


1013 : AIR 1949 Ori 48 {Sr e mar ay an). 
18 OWN 1276 ( Dalu ), 42 xMAD 547 FB 
{Palani), 15 BOM 194 {Khandu), 18 
AWN 163 ( Kangla ), 4 blr 879 (Dum~ 
dya) relied on. 18 PAT 485 \Xehal) 
distinguished 
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-connected with each other and as the latter act followed immediately on the 
former, both acts of' the accused must be treated as being only one transac¬ 
tion, the transaction being to kill the woman. Even if in dragging the woman 
and putting her body across the railway line the accused acted with a reckless 
indifference and ignorance as to whether the woman was alive or dead, they 
were nevertheless guilty of the offence of murder : 57 MAD 158 {Kaliappa) 
which followed 25 Cr LJ 703 ( Khubi ) and the minority view of Parsons T 
in 15 BOM 194. ,J ” 

I) was brought to a hut. He was there treated to beer and was at least 
partially intoxicated ; and he was then struck over the head in accordance 
with the plan of £7. D was unconscious after receiving the blow, but he was 
not then dead. £> then believed that he was dead." £> took out the body, 
rolled it over a low krantz or cliff, and dressed up the scene to make it look 
like an accident. Obviously, £7 believed at that time that the man was dead, 
but it appeared from the medical evidence that the injuries which he received 
in the hut were not sufficient to cause the death and that the final cause of 
his death was exposure when he was left unconscious at the foot of the 
krantz. It was said that two acts, first the attack in the hut and secondly the 
placing of the body outside afterwards were separate acts. It was said that 
while the first act was accompanied by mens rta it was not the cause of death 
but that the second act while it was the cause of death was not accompanied 
by mens rea ; and on that ground it was said that (7 was not guiltv of murder 
though they might have been guilty of culpable homicide. It was held that 
it was impossible to divide up what was really one series of acts in this way 
and that there could be no separation such as that for which (9 contended. 
Their crime was not reduced from murder to a lesser crime merely because 
Cl were under some misapprehension for a time during the completion of 
their criminal plot. 1954-1 ALL ER 373 {Thabo). 

D quarrelled with his w:fe, beat her and rendered her unconscious. Beli¬ 
eving her to be dead and with a view to make it that she committed suicide 
he tied a rope round her neck and hung her to a beam. Injuries were not 
serious enough to cause death which was caused by asphyxiation due to the 
rope being tied round the neck, />’s offence falls under S. 325 and not under 
S. 302. 1952 MWN 779 {Chinnathambi). 

Two persons attacked a woman with the intention of killing her. Believ¬ 
ing her to be dead, although she was not they threw her into a well and were 
held to be guilty of murder. The main point of distinction between 42 MAD 
547 and 57 MAD 158 is that in the former there was never at any time inten¬ 
tion to cause death. The intention was only to cause injury. The second 
intention was only to dispose of a supposedly dead body : AIR 1943 Mad 571 
( Thavamani) which relied on 57 MAD 158. 

13a. Two or more acts by different person.— See Commentary on 
S. 34. Russell on Crime, Volume 1, 10th Edition, observed at page 473 : 

“Difficult question of causation inay arise when the chain of events is 
interrupted by the act or omission of some third person who is not a confe 
derate of the prisoner or controlled by him, or in some way acting in pursu¬ 
ance of a common purpose with him. In this situation it has often been 
found convenient to distinguish that which a man has caused to happen from 
that for which he has merely offered the occasion.” 

In the case of R. v. Mackin & Murphy reported in (1838) 2 Lew CC 225 
it was held: ' ’ 
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Upon an indictment for murder, it appeared that a body of persons 
were committing a riot and the constables interfering for the purpose of dis¬ 
persing the crowd, and apprehending the offenders, the mob offered resistance, 
and one of the constables was beaten severely. The prisoners all took part 
in the violence, used, and of this aggregate violence, the constable afterwards 
died. Alderson B said ‘Again, it is a principle of law, that if several persons 
act together in pursuance of a common intent, every act done in furtherance 
of such intent by each of them is, in law, done by all. Ti*e act, however, 
must be in pursuance of the common intent.Here, therefore, in consider¬ 

ing this case, you must determine whether all these prisoners had the common 
intent of attacking the constable ; if so, each of them is responsible for all 
the acts of all the others done for that purpose ; and if all the acts done by 
each, if done by one man, would together show such violence and so long con¬ 
tinued, that from them you would infer an intention to kill the constable, it 
will be murder in them allV* 

On the strength of those observations it is contended that as there was no 
common intention according to the finding of the learned Sessions Judge, the 
appellant could not be convicted for murder. I feel, it is difficult to accept 
this contention, Cases frequently arise that death could not have occurred 
but for an act on the part of the accused, but in which he had been excused on 
the ground that some other person intervened and appeared to have been the 
more immediate and direct cause of the death on the ground that the death 
was not the consequence of what the accused did, but was the consequence 
of what the intervener did. But if one person is engaged in murderously 
beating another to death and a stranger, without sharing the common inten¬ 
tion, was to push in and add some more blows so that the victim’s death was 
more speedily brought about, then it is the case where both would be guilty 
of murder and the first man could not be allowed a defence that it was the 
second assailant’s stroke that finally ended the victim’s life. AIR 1958 Ori 
113 (Xakqfodi). 

The author submits that the view that the stranger is also guilty of 
murder is not correct. He may have caused death but unless he had the in¬ 
tention stated in S. 300 or unless he had also the common intention with 
the first assailant to cause death he cannot be guilty of murder. 

14, Act includes illegal omissions.—By Section 32 of the Code except 



an offence or which is prohibited by law, or which furnishes ground for a civil 
action ; and a person is said to be ‘legally bound to do’ whatever it is illegal 
in him to omit.” An omission is illegal if it be an offence, if it be a breach 
of some direction of law or if it be such a wrong as would furnish ground for 
a civil action. An omission may be a breach of some duty imposed by law 
or a breach of a mere moral duty. The word ‘act 5 includes only the former 
and not the latter. Instead of punishing all omissions a middle course has 
been taken in the Penal Code and only illegal omissions are dealt with by 
the Penal. Code. 

“Two things we take to be evident : first that some ol these omissions 
ought to be punished in exactly the same manner in which acts are punished ; 
secondly, that all these omissions ought not to be punished. It will hardly be 
disputed that a gaoler who voluntarily causes the death of a prisoner by omit¬ 
ting to supply that prisoner with food, or a nurse who voluntarily causes the 
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of an infant entrusted to her care by omitting to take it out of a tul 
into which it has fallen, ought to be treated as guilty of murder. On 
the other hand, it will hardly be maintained that a man should be punished 
as a murderer because he omitted to relieve a beggar, even though there might 
be the clearest proof that the death of the beggar was the effect of this omis¬ 
sion and that the man who omitted to give the alms knew that the death of 
the beggar was likely to be the effect of the omission. It will hardly be 
maintained that a surgeon ought to be treated as a murderer for refusing to go 
from Calcutta to Meerut to perforAi an operation although it should be abso¬ 
lutely certain that this surgeon was the only person in India who could per¬ 
form it, and that if it were not performed, the person who required it would 
die. It is difficult to say whether a Penal Code which should put no omission 
on the same footing with acts or a Penal Code which should put all omissions 
on the same footing with acts, would produce consequences more absurd and 
revolting. There is no country in which either of these principles is adopted. 
Indeed it is hard to conceive how, if either were adopted, society could be 
held together.” ^ 

“It is plain therefore that a middle course must be taken”. What we 
propose is this, that where acts are made punishable on the ground that they 
have caused or have been intended to cause or have been known to be likely 
to cause, a certain evil effect, omissions which have caused, which have been 
intended to cause or which have been known to be likely to cause the same 
effect shall be punishable in the same manner, provided that such omissions 
were on other grounds, illegal.” “We cannot defend this rule better than by 
giving a few illustrations of the way in which it will operate. A omits to 
give Z food and by that omission voluntarily causes death. Is this 
murder ? Under our rule it is murder if A was £’s gaoler, directed by the 
law to furnish Z with food. It is murder if Z was the infant child of A and 
had therefore a legal right to sustenance, which right a Civil Court would 
enforce against A. It is murder if Z was a bedridden invalid and A the nurse 
hired to feed It is murder if A was detaining Z ii* unlawful confinement, 
and had thus contracted a legal obligation to furnish Z> during the conti¬ 
nuance of the confinement with necessaries. It is not murder if Z is a beggar, 
who has no other claim oil A than that of humanity. 


“d omits to tell £ that a river is swollen so high that Z cannot safely 
attempt to ford it, and by this omission voluntarily causes Z' s death. This 
is murder, if /Pis a peon stationed by authority to warn travellers from 
attempting to ford the river, it is murder, if A is a guide who had contracted 
to conduct Z* It is not murder if A is a person on whom Z has no other 
claim than that of humanity. 


A omits to call off the dog, knowing that 
it is likely that Z will be killed. Z h killed. 


“A savage dog fastens on £ 

if the dog be not called off, i«. n&uy luw^vfmgc mucu. ^ 

This is murder in A , if the dog belonged to A , inasmuch as his omission to 
take proper order with the dog is illegal. But if *4 be a mere passer-by, it is 
not murder.” Framers of the Penal Code, Note M, pp. 138—140. 


Stephen says in Artery of Cwm^l Law, Vol. 3, p. 10. “In order that 
homicide by omission may be criminal the omission must amount to what is 
sometimes called gross and sometimes culpable negligence. There must be 
more, but no one can say how much more, carelessness than is required in 
order to create a civil liability.” But as defined in the I. P. C. an illegal 
omission includes every omission which furnishes a ground for civil liability. 
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14-a. Omission to provide food or medical aid.—Neglecting to 
provide food for one’s own child and thereby causing its death amounts to 
murder. 5 NWP 44 (Gungsing). But there must be proof that death would 
not have occurred if food had been supplied. 1882-8 QBD 571 (Moray). 
If a person in charge of a child neglects to provide such medical aid as can 
be procured and thereby causes or accelerates its death and contravenes the 
duty cast upon him in the Children's Act of England he is guilty of man¬ 
slaughter. 1875-1 QBD 25 (Downes) but the neglect must be culpable : 
13 Cox 75 (Nichols), 13 Cox 79 (Handley), 19 Cox 678 (Jones), 20 Cox 690 
(hod), 1893-1 QBD 450 (Jrstan). 

Criminal law fastens liability on persons who omit to perform the duty 
required by law such as to provide food, clothing, shelter, or medical aid to 
another, but a refusal to perform acts of mere charity or mercy, not coupled 
with a legal duty, does not entail legal punishment even if death ensues from 
such refusal or neglect. Thus where the wife is in a helpless state and unable 
to appeal elsewhere for aid, and the husband who has the means to provide 
necessaries for existence, deliberately withholds them with the intention to 
kill her, he commits murder and is guilty of murder. The criminal liability 
of a husband for causing the death of a wife in such a helpless condition, by 
withholding necessaries of life from her, is on the same footing, as that of a 
parent towards an infant or of a jailor towards a prisoner or of a person in 
charge of a lunatic asylum towards its iumate. To the rule of culpability for 
acts of omission of the nature mentioned above there is one rider. The 
criminal liability of such persons is conditional on their capacity, means, and 
ability to perform the legal duty. The criminality which attaches to omission 
to provide food, also applies to failure to provide clothing, shelter, medical 
attention, treatment and to other necessaries of life. AIR 1959 Punj 134. 

15. Death caused partly by an act and partly by an omission.— 

See Section 36. 

16. With the intention.— See Appendix A. Distinction between inten¬ 
tion and knowledge. 31 See also Appendix C. 

17. Intention of causing death.— See Note 7 to Section 300. 

17-a Intention to cause the death of a person other than the 
deceased or of any person.— See Notes 49-b and 64 to Section 300. 

17-b. Causing death of a person but under the belief that he is 
dead.— See Note 13. 

18. With the intention of causing such bodily injury as is likely 
to cause death ,—See Note 19 and Notes 7 and 22 to Section 300. Where 
no injury was inflicted on a vital part and other severe injuries were inflicted 
requiring amputation of the leg, accused must have known that the injuries 
were likely to cause death. AIR 1956 SC 654 (Kapur Singh). See also i9o6-t 
All ER 565 in Note 2 to Section 300. S with the intention of killing V gave 
him poisoned halva to eat. V ate a little and threw the rest away and this 
was picked up by R who ate it and died. It was held that S was guilty ol 
the murder of R. 13 Cr LJ 145 : 1912 MWN 136 ; 22 Ml J 333 (S. Murthy). 
The prisoner gave some poisoned rice-water to an old woman who drank 
part herself and gave part to a little girl who died from the effect of the 




31. AIR I960 Andhra 141 [K. M. Reddy). 
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The offence of the prisoner, under Section 301, I. P. G..' is murder. 
WC Letters 2. 

19. Distinction between intention to cause death and intention to 
cause such bodily injury as is likely to cause death. —Although every¬ 
one is ordinarily presumed to intend the natural and probable consequences 
of his acts it does not mean that a person who causes such bodily injury as is 
likely to cause death must be presumed to intend the likely consequences of 
his injury namely death. A person may cause such bodily injury as is likely 
to cause death without having an intention to cause death. See Note 20 to 
Section 300. 

The difference between intention to cause death and intention to cause 
such bodily injury as is likely to cause death is a difference in the degree of 
criminality. 1 UBR 288 {Nga Min ) ; 1 UBR 285 {Nga Shwe). An act which 
had caused death and had been done with the intention.of causing such 
bodily injury as was likely to cause death tallied more exactly with the defini¬ 
tion of culpable homicide than with that of murder. Not only may the degree 
of bodily injury intended be a matter of much difficulty, but often the whole 
question of the accused’s intention may present difficulties. In the absence 
of an expression of his intention by the accused previous to or after or at the 
time of committing the act, his intention can only be inferred from the act 
itself and the circumstances under which it was done. In making an inference 
as to the accused’s intention, the knowledge which must be attributed to him 
must usually be a matter for consideration. As Mr. Mayne says in para¬ 
graph 201 of the Criminal Law of India :—“Intention is sometimes a presump¬ 
tion of law : sometimes it is a mere fact, to be proved like any other fact. 
A man is assumed to intend the natural or necessary consequence of his own 
act, and in the majority of cases the question of intention is merely the 
question of knowledge. If I strike a man on the head wich a loaded club, 
I am assumed to know that the act will probably cause death, and if that 
result follows, I am assumed to have intended that it should follow.” Thus 
in a case where death has been caused by intentional bodily injury inflicted 
by the accused on the deceased, the question of what knowledge must be 
attributed to the accused comes in as a means of arriving at his intention 
when he committed the act which caused the death, and for that purpose, 
and not for the purpose of deciding whether the case falls within the 4th 
clause of Section 300 or the last part of Section 304 must the question be 
considered. 3 Cr LJ 355 ; 3 LBR 122 {Shwe Bin ). 1 RANG 285 (Apalu). 

Where an accused merely stuffed a cloth into the deceased’s mouth in order 
to silence him and not with any idea of killing him, the offence is not murder 
but one punishable under Section 304. AIR 1916 Mad 651 : 16 Cr LJ 614 
{Sengoda ). 

“A man who directs a blow on the leg, especially near the ankle, does 
not, as a general rule, intend to cause injury sufficient in the ordinary course 
of nature to cause death. But under the circumstances the appellant struck 
a very violent blow with a formidable weapon he must be held to have known 
that the injury he would inflict was likely to cause death, and so was guilty 
under Section 304, part 1” 1937 RANG 393 (Abor); 1937 RANG 384 

(Abor). 

“Even a parent or master legally entitled to inflict corporal punishment 
upon a child will be guilty of murder if he should, however unintentionally, 
kill the child by inflicting the punishment in some mode which was obviously 
likely to cause death. Thus in Rex v. Gray, where a blacksmith was charged 
with the murder of his apprentice by striking him on the head with a bar of 
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it was held that the use of so dangerous an instrument “is all one 
he had run him through with a sword/’ And, similarly, a mother who had 
punished her child by stamping on its body, and had thereby killed it, was 
guilty of murder. (K. C. L., p. 137). 

20 Murder or merely culpable homicide when there is intention 
to cause such bodily injury as is likely to cause deaith.--There is 
a conflict 1 of opinion as to whether the offence would be murder or mere y 
culpable homicide not amounting to murder when death is caused without 
intention to cause death but with intention to cause such bodily injury as is 
likely to cause death. 

In the following cases it was held that the offence amounts to murder .— 
15 BOM 194 (Khundti) ; AIR 1932 Cal 815 F B ( Lakhan ) ; 37 CAL 31 j 
(Elem) ; 20 ALL 143 (Tulsha) ; 30 ALL 568 (Bhagwan Din) ; 7 LAH ;.b4 
(Lachman Singh) ; 9 Cr LJ 364 (Ban U). 12 Cr LJ 3 9 3 (Aai a ) ; 20 CV 
LT 767 : AIR 1919 All 445 (Poskoo). 30 Gr LJ 55J : AIR 192J 
All 160 (Parshadi) ■ 33 Cr LJ 378 : AIR 1932 Lah 254 33 Gt 

LT 537 (Patan). 23 PLT 763. 43 Cr LJ 544 : AIR 1942 Pat 427 

(jfhiktu). 4 WR (Cr) 33 (Poshoo). 5 WR (Cr) 32 (Sobeel). 

la the following cases it was held that the offence ainonnts onI y; jio 
culpable homicide and not to murder:—32 Bom LR ru r;fa 

Bom 483 ; 32 Cr LJ 289 ( Mana ). 26 Cr LJ 890 : AIR 1925 Lah 549 

fBhakshish ). 35 Cr LJ 43: AIR 1933 Rang 338 (Nga jo). 35 Cr LJ 
1113: AIR 1934 Oudh 405 ( Bhikari ). 1941 OWN 791: 1941 ALJR 348 
(Sumer Singh). 

21, Knowledge.— See Appx. B. See Note 16 to S. 299. “A person who 
commits lurking house trespass by night, and in order to evade arrest strikes 
out widely with a dangerous weapon, utterly regardless whether his blows will 
or will not cause death or injury to any one of the inmates, and thereby 
actually causes the death of a person, is guilty of culpable homicide undei 
the second part of Section 304, I P. C., although he never intended to 
cause death or such bodily injury as was likely to cause the death of any 
person. He is guilty of something far more serious than a mere rash or 
Sgent act not amounting to culpable homicide”" “No doubt, a man 
is presumed to intend the natural and inevitable consequence ol his own act, 
but the presumption of intention must depend upon the facts of each parti¬ 
cular case, and‘knowledge’as used in clause (2) of the section is a word 
which imports a certainty and not merely a probability. The difference between 
culpable homicide and murder is merely a question of different degrees oi 
probability that death would ensue. Where a lathi blow on the thigh 
and a lathi blow on the head which fractured the skull and caused death 
intention cannot be presumed but only knowledge and the (menee is not. 
murder. 7 PAT 638 (Gabhar Pande). If a person strikes deadly blows and 

does not take reasonable care to see that he is not striking a human being 

and in consequence he causes the death of a human being^ he is gin y o 

culpable homicide even if he was under a bona fide impression that he was 

striking a super-natural being. 1898 AWN 163 ( hatigla ). Ihe know e .g * 
referred to in Section 299 and 300 is personal knowledge ot the person who 
struck the blow and it is difficult to see how it can be shared by his co-assai¬ 
lants, but, in any case, Section 34 is restricted to common intention and dot* 
not embrace any knowledge.” 33 Where several persons attack anothei * > 

32 ~ 12 Cr LI 591: 12 IC 967 : 1911 PR 33. 14 ' LK 660 (Sunder) ; 17 LAH 536 

12 (Gujjar). (Zahtd). 




, Note 21] of offences affecting the human body 

is caused by a single blow with a lathi, and the other injuries found on 
his body do not indicate a determination to beat him to death such as is 
indicated in many cases, it is not possible to hold that death was caused by 
doing an act with the intention of causing death or with the intention of 
causing such bodily injury as is likely to cause death, but it may be held that 
death was caused by the doing of an act with the knowledge that by such 
act the person who did it was likely to cause death, and the case falls within 
the knowledge clause of Section 299, I. P. C. Where it is not known which 
of the persons concerned actually struck the fatal blow, it is not possible by 
the application of Section 34 to convict any of the persons taking part in the 
beating of an offence under the second part of Section 304 and the appropriate 
section in view of the wording of Section 34 is Section 325, I. P. G. 14 LK 378 
(Zahid ). Presumably everybody knows that the abdomen Is a most delicate 
and vulnerable part, of the human body, and if a man with that knowledge 
kicks the abdomen with such violence as to cause fracture of two ribs and 
rupture of the spleen which was normal he should be presumed to have, done 
so with the knowledge that he, by so kicking, was likely to cause death. 84 If 
a man intentionally commits such an offence and consequences beyond his 
immediate purpose result, it is for the Court to determine how far he can 
be held to have the knowledge that he was likely by such act to cause the 
actual result ; and if such knowledge can be imputed, the result is not to be 
attributed to mere rashness ; if it: cannot be imputed, still the wilful offence 
does not take the character of rashness because its consequences have been 
unfortunate. Acts, probably or possibly, involving danger to others, but 
which in themselves are not offences, may be offences under Sections 336, 
337, 338 or 304A, if done without due care to guard against the dangerous 
consequences. Acts which are offences in themselves must be judged with 
regard to the knowledge, or means of knowledge, of the offender and placed 
in their appropriate place in the class of offences of the same character. 
4 CAL 764 (Kelabdi). 

The words in Section 299 “or with the knowledge that he is likely by 
such act to cause death” must be read in the light of the language of Section 
300, and so read they are not applicable to a case where specific bodily injury 
is intentionally caused to a particular person. After the deceased fell to the 
ground the accused so far from aiming at the head of the deceased or at any 
dangerous part of his person confined himself to hitting him on the shoulder, 
and only struck one blow. The case will not fail within the first paragraph 
of Section 300. Nor again can the blow said to have been struck with the 
intention of causing bodily injury be sufficient in the ordinary course of nature 
to cause death, “Illustration (b) to Section 300 appears to indicate that this 
paragraph was only intended to be invoked whem some injury which would 
not in the ordinary course of nature cause death was known to be likely to 
cause death by the offender in consequence of the latter being aware of some 
abnormal condition of the deceased. Even assuming, however, that the para¬ 
graph is not to have such a restricted meaning we are unable in this case to 
hold that the appellant could possibly have known that the wounds he inflic¬ 
ted were likely to cause death. We are not prepared to hold that the blow on 
the comer of the shoulder blade was intended to be a blow on the neck. In 
the absence of any evidence to indicate that a blow on a particular part of 
a person was intended to be a blow on a more vital part it must be held that 
the offender inflicted the blow where he intended. We hold, therefore, that 
the second paragraph of Section 300, I. P. C., does not apply.” 35 CC A father 

34, AIR 1926 Lah 313 : 27 Cr LJ 977 : 15 . AIR 1923 Otidh 27 : 24 Or LJ 513 

96 IC 64 [Mansel), [Rom Asrt ). 
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or schoolmaster 

be guilty of man-slaughter.” 36 f) ^ re< ^ h* 8 g un * n 
the air to scare away the opposite party. One stray pellet caused 
the death of a member of the opposite party. He was held guilty under 
Section 304, part 2. 37 

22. Severe beating or kicking without injuring vital organs— 

would be an act done with the knowledge that death was likely. 42 ALL 302 
(Rama). 10 LAH 477 (Inder). AIR 1942 Mad 415 (. Madathi ). AIR 1924 
Mad 41 ( Marimuthu ). 12 Gr LJ 591 (Gujjar). 24 Gr LJ 513 ( Ramasre ). 24 Cr 
LJ 721 : 146 IC 326. AIR 1955 SC 439 : Gr LJ 1014 : PATIALA 380 
(Indersing ). AIR 1934 Lah 332: 35CrLJ1319 (P. Das). !0 LAH 477 
(Inder). AIR 1933 Lah 883 : 34 PLR 933 : 35 Cr IJ 65 (Nur Md .) ; 1890 
PR 10 (Faquir Md.). 11 LK 5i ' (Satnarain). AIR 1924,Mad 41 : 24 Cr LJ 
721 ( Marimuthu). AIR 1925 Lah 549 : 26 Cr LJ 890 ( Bhakshish). 

But in a case where a blow was given with a stick upon a dangerous part 
of* the body, it was held that it must be presumed that there was knowledge 
that at least grievous hurt was likely to be caused. 3 * 

A different view :— <£ Where the accused strikes the deceased on the head 
with a heavy stick and thereby causes his death, the accused is guilty ol 
murder, as he must be taken to have known that what he was doing must in 
all probability cause the death of the deceased. Where the accused has no 
real intention in the strict sense of the word to kill the deceased, the Court 
will be justified in awarding the lesser sentence of transportation for life. 39 

23. Blow with a fist or a stick or a kick on a vital organ.— See 3 

ALL 776 (Idu Beg) where the offender was convicted only of grievous hurt 
but Straight J. said that he would certainly not have disturbed the order of 
the lower court if it had convicted the accused of culpable homicide not 
amounting to murder. 

Injury need not necessarily be caused on the vital part of the body. 
When the victim dies due to fatal injury caused by the accused, the offence 
is under Sec. 300. Absence of immediate medical attention does not affect 
the nature ol offence. 40 

24. Lathi blow fracturing skull.—In 7 PAT 638 ( Gabhar) there was 
a difference of opinion between two Judges, one holding that the offence 
was murder and the other culpable homicide not amounting to murder. 
The 3rd Judge to whom the case was referred, agreed with the latter. The 
majority were of the view that there was no intention but merely knowledge 
that death was likely to be caused. 

25. Blow on the head with a lathi— is likely to cause death. 7 PAT 
638 (Gabhar). AIR 1925 Lah 621 : 27 Cr LJ 29 : 26 PLR 702 (Beti). 
22 Cr LJ 276 (Hamm), 14 LK 378 (Z^id), 1941 OWN 791 (Sumer), \m 
PR 5 ( Karm ). AIR 1924 Mad 41 : 24 Gr LJ 721 (Marimuthu). AIR 1942 
Mad 415 : MWN 169 : 1 MLJ 224 (Madathi). 

A Mow with the fist or a stick on a vital part may be likely to cause 
death. 1 BOM 342 (Govinda). 


36. 7 C & P 455 (Cheeseman) ; I I Gox 402 
(Griffin) ; 2 F and F 202 (HopUy). 

37. AIR 1955 Punj 13 : 56 PLR 339 
(Ajtnersmg). 

38. 3 ALL 776, 780 (Idu Beg). 


39. AIR 1931 Mad 420: MWN 266 : 130 
IC847 : 32 Cr LJ 623 (Kesava). 

40. AIR 1965 Mad 261 (In re Krishna- 
swami). 
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, Note 27] of offences affecting the human body 


A person who caused death by stick blows on the head, voluntarily 
hilicts injury such as to endanger life arid must always, except in the most 
exceptional and extraordinary circumstances, be taken to know that he is 
likely to cause death. 5 ’ AIR 1930 Bom 483 : 32 blr 1143 : 129 IC 351 : 32 
Cr LJ 289 {Mam) ; 42 IC 754 : 18 C r LJ 1010 [Bat Jiba). See also AIR 
1934 Oudh 405:150 IG 819:35 Cr LJ 1113 (Bhikari). 42 IC 754, 33 
Cr LJ 446 : 33 PLR 546 (Nawab), AIR 1914 Lah 151, 1902 PR 30, AIR 
1932 Nag notes p. 9 where the conviction was under S. 304, part 2. 

26. Death caused by lethal or dangerous weapon.—If a lethal 
weapon is not aimed at a vital part of the body, only knowledge that death 
was likely can be inferred, although in fact a vital organ was injured. AIR 
1934 Lah 332. AIR 1938 Rang 156 : 39 Cr LJ 561 (Nga Ag .). 1937 RANG 
393 ( Abor). 

26~a. Death caused by a lethal or dangerous weapon, etc.—But if 

injury was caused to a vital organ by a dangerous weapon intention to cause 
bodily injury sufficient in the ordinary course of nature to cause death may 
have to be presumed. 1 BOM 342 ( Govinda ). See also commentary of cl (3) 
of Section 300 and 13 Cr LJ 129 : 1912 MWN 193 (. Perumal ). 

26-h. Blow on a vital part.—A blow from the fist or a stick on a vital 
part may be likely to cause death, a wound from a sword in a vital part is 
sufficient in the ordinary course of nature to cause death. To this it may be 
added that the decision may depend on the size and weight of the stick where 
a stick is used, and on the wav it is used. 5 Gr LJ 306 (Nga Na). In the 
case of lathi blows on the liver causing death conviction was under Sec¬ 
tion 304, part 2. AIR 1949 All 109 : 50 Cr LJ 127 (tiuptar). 

27. Miscellaneous cases where knowledge of likelihood of caus¬ 
ing death can be inferred.—Exhibition by snake charmer of a snake whose 
fangs had not been extracted. 5 GAL 351 (Gonesh), 12 WG 7 ( Poom ), 

“Killing may be murder although it is not pre-rncditated. Generally 
speaking the ‘murder*, is killing with the intention of killing of inflicting a 
fatal injury will cover els. (1), (2) and (3) of Section 300. Cases under cl. (4) 
of Section 300 are very rare as will be evident from a perusal of illn. (d) 
to Section 300. AIR 1952 Bho 25: Cr LJ 1366 (Ghasi Ram)" See also 
AIR 1952 MBh 25 : Cr LJ 261 (, Naraimao ). 

“Knowledge is essentially subjective, not objective, and if a man really 
believes that a certain result will not follow, he cannot be held to know that 
it is likely to follow. Accused, who professed to be able by tattooing to render 
persons tattooed by him immune from the effect of snake-bite, tattooed a 
number of villagers and then allowed a poisonous snake, which he was him¬ 
self handling, to bite one of them. The man who was bitten died at once. 
It was held that the burden of proving that the accused was justified, in 
believing, and did really believe, that his tattooing gave immunity was on 
him and that having failed to discharge the burden, he was guilty of cul¬ 
pable homicide not amounting to murder, because he caused death by an 
act done with the knowledge that it was likely to cause death but not with 
the intention or knowledge necessary to make his offence murder. It was 
held further that if lie had been able to prove that he honestly believed 
himself to be able to produce immunity, he would have been guilty of a rash 
and negligent act not amounting to culpable homicide.” 23 Cr LJ 59 (Nga 
Ba ). A Superintendent of a Jail, on being assaulted with a shoe by a prisoner 
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juruad character, lost his control and picking up some sort of wooden subs¬ 
tance lying near introduced it into the rectum of the prisoner thus causing a 
perforation, as a result of which the prisoner died. Offence fell under Sec¬ 
tion 304-11 and not under Section 325, 41 

27-a. Witches and evil spirits.—Causing death by beating a person 
supposed to be a. witch or supposed to he possessed of evil spirits and to 
exercise evil spirits. In such cases likelihood of causing death may be pre¬ 
sumed if the beating was severe and death was caused. 4 blr 879 ( Durndya ), 
10 LAH 555 (Baku) : L9 Cr LJ 375 (Nga Po) ; 1892 UC 603 {Jamaluddin) ; 
1895 UC 785 (Dhondi). But a similar offence was held to be murder in AIR 
1936 Pat 245 : 37 Cr LJ 543 (Sukri). AIR 1921 Pat 63 : 21 Or LJ 603: 

1 PLT 282 {Mato Ho), AIR 1917 Pat 503 : 18 Cr LJ 766 (Seatali). 

27-b, Causing death of a man believing him to be a super-natu¬ 
ral being- — See Note 3-b. 

27-c. Throwing child to crocodiles. —See AIR 1921 Cal 501 : 25 

OWN 676 : 22 Cr LJ 526 {Bharat), where a child was thrown to the crocodi¬ 
les in the belief that if would be ultimately saved after being rid of evil 
influence. 

27-d. Acid throwing. — A suspected B of illicit intimacy with his wife 
and threw acid on him. It was held that it was not possible, to hold that A 
knew that Ids throwing acid on B was likely to cause- B 's death and therefore 
was rightly convicted under Section 324. 42 

28. Injury to testicles. -—19 MAD 356 ( Kalyani j. In a sudden quarrel 
with the deceased man the accused woman seized him by the testicles and 
squeezed them with considerable force and for a considerable time. The 
injury actually thus inflicted by the accused upon the deceased would not in 
normal conditions have endangered his life. He was, however, unfortunately 
in a very unsound bodily condition and he never recovered from the shock of 
the pain. This is really a case of simple hurt. 19 blr 823 {Jiba). 


■ ■ 


29. Emasculation with consent. —See 5 W R (Cr) 6 ( Baboolun ). 


80. Strangulation in a sudden and unpremeditated attack. 

AIR 1931 Lah 189 : 32 Cr LJ 1205 : (Narvik). . 

31. Knowledge of likelihood of causing death and intention to 
cause death. —“There are many cases falling within the words of Section 299 
'or with the knowledge that he is likely by such act to cause death' that do 
not fail within the 2nd, 3rd, or 4th clause of S. 300, such for instance as the 
offences desc ribed in Ss. 279, 280, 281, 282, 284, 285, 286, 287, 288 and 289, 
if the offender knows that his act or illegal omission is likely to cause death, 
and if in fact it does cause death. But although he may know that the act 
or Illegal omission is so dangerous that it is likely to cause death, it is not 
murder even if death is caused thereby unless the offender knows that it must 
in all probability cause death, or such bodily injury as Is likely to came death, 
or unless he intends thereby to cause death or such bodily injury as is des¬ 
cribed in clause (2) or (3) of Section 300. 

“As an illustration, suppose a gentleman should drive a buggy in a rash 
and negligent manner, or furiously along a narrow crowded street. He might 
know that he was likely to kill some person, but he might not intend to kill 


41. 


AIR 1932 Lah 
[/Skein 


199 : 93 Cr I.j 365 


42. AIR 1950 Miner 21 : 51 Or LI 5)05 
(Radha). 
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, Note 31J 

V one. In such a case, if he should cause death, [ apprehend he would be 
guilty of culpable homicide not amounting to murder, unless it should be 
found as a fact that he knew that his act was so imminently dangerous that 
it must in all probability cause death or such bodily in jury etc. as to bring 
the case within the 4th clause‘of Section 300. In an ordinary case of furious 
driving, the facts would scarcely warrant such a finding. If a man should 
drive a buggy furiously, not merely along a crowded street, but intentionally 
into the midst of a crowd of persons, it would probably be found as a fact 
that he knew that his act was so imminently dangerous that it must in all 
probability cause death or such bodily injury etc. as in clause (4) Section 300. 

“From the fact of a man’s doing an act with the knowledge that he is 
likely to cause death, it may be presumed that he did it with the intention 
of causing death if all the circumstances of the case justify such a presump¬ 
tion ; but I should never presume an intention to cause death merely from the 
fact of furious driving in a crowded street in which the driver might know 
that his act would be likely to cause death. Presumption of intention must 
depend upon the facts of each particular case. 

“Suppose a gentleman should cause death by furiously driving up to 
a Railway station. Suppose it should be proved that he had business in 
a distant part of the country, say at the opposite terminus ; that he was 
intending to go by a particular train ; and that he could not arrive at his 
destination in time for his business by any other train ; that at the time of the 
furious driving it wanted only two minutes to the time of the train’s starting ; 
that the road was so crowded that he must have known that he was likely\o 
run over some one and to cause death. Would any one under the circums¬ 
tances presume that his intention was to cause death ? Would it not be more 
reasonable to presume that his intention was to save the train. If the 
Judge or jury should find that his intention was to save the train, but that 
he must have known that he was likely to cause death, he would be guilty 
of culpable homicide not amounting to murder, unless they should also find 
that the risk of causing death was such that he must have known, and did 
know, that his act must in ail probability cause death etc. within the meaning 
of clause (4) Section 300. 

“If they should go further and infer from the knowledge that he was 
likely to cause death, that he intended ip cause death, he would be guilty of 
murder, and liable to capital punishment.” 5 WR (Cr) 45 ( Gorachand). ' 

I. P. C. contemplates that when an act is culpable homicide, whether 
amounting to murder, or not amounting to murder, by reason of the act 
being done with the knowledge described in Section 299 (or with the know¬ 
ledge described in clause (4) of Section 300 which knowledge satisfies the 
definition of Section 299), an intention to cause death or to cause such bodily 
injury as is likely to cause death must be absent. When intention of either 
kind exists with the knowledge described, the knowledge merges in the inten¬ 
tion, and a higher degree of guilt is imputable. That the degree of guilt 
is higher when a murderous intention exists, and is lower when the know¬ 
ledge is unaccompanied by such intention, seems a necessary inference from 
the language of Section 304 as to punishment.” 43 A person who plunges 
his knife into the neck of another and causes an injury which results in death 
within an. hour must be deemed to know that the injury is likely to cause 
death. AIR 1954 Mad 523 (Surat). 


43. IBS7 PR 32 (BarakatulLa). 
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..^32. Distinction between culpable homicide not amounting to 
murder and grievous hurt. —Grievous hurt include.* (any hurt which 
endangers life). See clause (8) of Section 320, I. P. C. A person who volun¬ 
tarily inflicts injury such as to endanger life must always, except in the most 
extraordinary and exceptional circumstances be taken to know that it is likely 
to cause death. If victim is actually killed, the conviction in such cases 
ought ordinarily to be of the offence of culpable homicide not amounting to 
murder. 32 blr 1142 : AIR 1920 Bom 482 ( Mam ) . 19 bir 826 (Bai Jiba). 

33. Culpable homicide.— ,See also Note 25-a. “Where an accused 
struck his wife a blow on her head with a ploughshare which, though not 
shown to be a blow likely to cause death, did in fact render her unconscious 
and, believing her to be dead, in order to lay the foundation of a false 
defence of suicide by hanging, the accused hanged her on a beam by a rope 
and thereby caused her death by strangulation. It was held by the Full 
Bench, that the accused was not guilty of either murder or culpable homicide 
not amounting to murder.” 44 “Where the injuries inflicted by the accused 
result in death, the question in such cases is not concluded by any amount 
of reasoning from t he mere fact that the injury caused did in fact result in 
death. What has to be seen is first, what degree of injury did the man 
intend ; and secondly, what did he know as to the consequences of such injury. 
Where, therefore, the accused struck the deceased on the head with a water 
pot, causing an injury which resulted in her death and the jury found him 
guilty only under Section 304, it was held that the jury were quite entitled to 
find that the accused did not know that the amount of injury which he would 
do when he struck the deceased on the head with a waterpot would be such 
as would be likely to cause death, nor did he intend such an injur) as in die 
ordinary course of nature would cause death. 45 In the course of a trivial 
dispute the accused gave the deceased a severe push on the back which 
caused him to fall to the road below, a distance of two and a half cubits. In 
falling the deceased sustained an injury from which tetanus resulted, which 
caused his death on the fifth day after. It was held that on these facts the 
accused was not guilty of the offence described in Section 304-A, nor of culp¬ 
able homicide not amounting to murder, because there was no likelihood of 
the result following, and a fortiori no designed causing of it.” I MAD 
224 ( Achariya). 

A youth of about 18 had, without, any ancillary violence, sexual inter¬ 
course with a well-developed girl probably under 12 years of age ; the girl 
did not consent: her vagina was ruptured and, as a result, she died of shock. 
It was held that as death is not the natural consequence to be expected from 
a simple sexual offence the accused was not guilty, under Section 304 of 
culpable homicide not amounting to murder. 3 PAT 410 ( Shambhu ). 

33-a. Hurt but not culpable homicide. —Where the ingredients of 
culpable homicide are absent, that is, where intention to cause bodily injury 
likely to cause death and knowledge of the likelihood of death being caused are 
absent the offence does not amount to culpable homicide but nay amount 
to voluntarily causing simple hurt or grievous hurt. 4 ® If a victim of an 


44. 42 MAD 547 KB (Marti), I8 CWN 
1279 (Datu) followed. 

AH AID uni r I 9C1 . Sit CWN 1197 • 


45. AIR 1931 Cal 261 ; 34 CWN 1127 : 
32 Cr LJ 187 (Damullya). 

ic a rn intt*? t> • n »ro A ID I OHO 



1933 Lah 733 : 35 Cr LJ 90 (Ttji). 
AIR 1916 Lah 419 : 17 Cr LJ ^70 
(Siryan) ; 2 LK 433 (Bhurt Khan). AIR 


46. AIR 1957 Pimj 273. AIR 1959 Ker 
372. 3 ALL 597 ( Ramthir ), 3 ALL 

ALL 766 (O'limn). 17 ALJ 5b 

(Laik), 4 CAL 815 (Sajatulla). AIR 



39 (Megha). 




Note 38j of offences affecting the human body 

.agprtilt dies of peritonitis due to a rupture which could not be connected 
with the injuries received in the assault there is no case of culpable 
homicide not amounting to murder. 47 The offence is grievous hurt when 
accused gives a single fatal blow in a dark room at night to an intruder 
coming to have illicit sexual intercourse with the wife of the accused. 
3 VVC 55 ( Chulundee ). Death of a girl under 12 caused by shock due 
to sexual* intercourse without consent is not culpable homicide but only 
grievous hurt as death is not a natural consequence of sexual crime. 3 PAT 
410. Causing death by cutting nostrils falls under Section 325. 1945 MAD 

73 (Chikaii ). 

14. Ferocious attack in self-defence. —AIR 1933 Lah 733 : 35 Cr 
LJ 90. 

15. Single blow with a deadly weapon in a dark room at dead of 
night. —3 WR (Cr) 55. 

36. Death due to tetanus caused by a push and fall —1 MAD 

224. 

37. Death due to septic pneumonia caused several days after the 
infliction of more than one injury with a chopper :—20 Cr LJ 137, 17 
Cr LJ 270. 

38. Causing the death of a person with diseased liver or spleen 
or heart. —Where death is due to a diseased liver or spleen or heart and the 
offender had no knowledge that the organ was diseased he would be guilty of 
voluntarily causing grievous hurt or simple hurt but not of culpable homicide. 
AIR 1945 Lah 43 : 46 Cr LJ 736 ( ImI Baksh ). The accused sat on the 
chest of the deceased and began to strangle him and would not desist despite 
entreaties of relations. Suddenly the deceased died. According to medical 
evidence, death was caused by shock and internal bleeding due to rupture of 
spleen, which was considerably enlarged and not to strangulation. The other 
injuries were not. sufficient to cause death if the spleen had not been ruptured. 
The fact of spleen being enlarged was not known to the accused or the 
relations. It was held altering the conviction from one under Section 335 
to one under Section 304, second part, that the accused was guilty of culpable 
homicide under Section 304, second part, which was to be read with the last 
few words of Section 299 and had no reference to Section 300 or to the excep¬ 
tions therein, and must not be confused with culpable homicide not amount¬ 
ing to murder. 

The accused knew that by his act he was likely to cause death and if 
death resulted of strangulation the knowledge merged into intention and he 
was guilty of murder under Section 300 firstly unless he was able to obtain 
the benefit of any of the exceptions to Section 300. If he had known of the 
deceased’s disability he would have been guilty of murder under Section 300 : 
(secondly) although death did not result from strangulation. In the present 
case it was held that the rapidity of death and the accused’s ignorance 
of the deceased’s disability involved the legal consequence that the accused’s 
knowledge stopped short of intention. Further it was held that when death 
has occurred, it is obviously unsatisfactory to find a man guilty of grievous 
hurt, and the legislature has taken into consideration that the intention to 
cause grievous hurl may be a more serious moral offence than the know¬ 
ledge that death is likely to occur, by making imprisonment obligatory 


47. AIR 1930 Oudh 252 ; 31 Cr IJ 835 (Iqbal). 
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Section 325 and not under Section 304, second part. 
53 ( Munnilal). 


1943 ALT 


Where a person hurts another, who was suffering from spleen disease, 
intentionally, but without the intention of causing death, or causing such 
bodily injury as was likely to cause death, or the knowledge that he was 
likely by his act to cause death, and by his act caused the death of such other 
person, it was held that he was properly convicted under Section 323 of 
voluntarily causing hurt. 2 ALL 522 (Fox). “A person, without the inten¬ 
tion to cause death or to cause such bodily injury as was likely to cause 
death, or the knowledge that he was likely by his act to cause death, 
or the intention to cause grievous hurt, or the knowledge that he was 
likely by his act to cause grievous hurt, but with the intention of causing 
hurt, caused the death of another person by throwing a piece of a brick at 
him which struck him in the region of the spleen and ruptured it, the spleen 
being diseased. It was held that offence committed was not the offence of 
causing death by a rash or negligent act, but the offence of voluntarily caus¬ 
ing hurt.” 3 ALL 597 ( Randhir ). The accused, having found that a young 
man had approached his kept mistress for the purpose of having sexual 
intercourse with her, thought that he would be justified in teaching him a 
lesson by giving him a good threshing. He accordingly sent for the brother 
of the young man, and in the presence of the villagers gave him a good beat¬ 
ing by kicks and blows, which resulted in his death. The deceased was 
of weak constitution and had an enlarged spleen, and it appeared that when 
the villagers told the accused that he was about to kill the young man by his 
kicks and blows, he observed that the deceased was merely pretending and 
gave him some mare strokes with a cane. It was held that in the circum¬ 
stances of the case it was doubtful whether the accused had either intended 
or knew it to be likely that he would cause grievous hurt and as the case 
seemed to be on the border line between Sections 323 and 325 the accused 
might he given the benefit of the doubt and should be convicted of an offence 
under Section 323.Where death is caused as a result of simple injuries 
and where it is shown that the accused person had no knowledge that the 
deceased’s spleen was diseased, he could only be convicted of causing simple 
hurt.* 9 In the first six of these cases it was held that the offence was only 
simple hurt. 

Diseased head .—Accused belaboured with lathis. No injury was inflicted 
on the head or any vital part of the body and although the deceased was 
suffering from a badly enlarged heart the accused had no knowledge of that, 
the deceased was not otherwise physically infirm. The accused were guilty 
of the offence under Section 325 and not of an offence under Section 304. 
It was not safe to raise against the accused any presumption of an intention 
of causing such bodily injury as was likely to cause death or to impute to 
them any constructive knowledge that their acts were likely to cause death 
which was due more to the abnormally enlarged heart of the deceased. 
AIR 1932 Oudh 279 : 34 Gr Lj 99 (Bharat). AIR 1952 Ajmer 29 : Cr Lj 
1165 ( Ramfial ) ; AIR 1952 Assam 110: Cr Lj 997. 


48. AIK 1920 Cal 401 ; 57 L C 826 ; 21 
Cr LJ 666 (Saberalt). 

49. AIR 1924 Lab 218 : 24 Cr LJ 421: 
72 1C 533 (Hhojan Das). See 2 ALL 
522 (Fox). ' 3 ALL 597 (Randhir), 
AIR 1920 Cal 401 : 21 Ci LJ 666 


(Saber all), 8 VVC 29 (Bjtsagoo), 5 WC 
97 ( Panchanan }, AIR 1924 Lah 218 
(BhajanDas). 2 ALL 766 (O'Brien), 3 
ALL 776 (Meg). 1 ALJR 162 
(Aunart) ; 54 PLR 153 (Basant). 2 VVC 
39 iMegha). 





-The English law on the point is thus explained by 


Note 42] of offences affecting the human body 

39. Culpable homicide.— Classification of homicides : See Appendix H. 
layne remarks that “culpable homicide is perhaps the one branch of Crimi¬ 
nal Law in which an Indian student must be most careful in accepting the 
evidence of English authorities/ 9 

40. Accelerates death.— See Explanation 1 and Note 11. 

41. Explanation 2. Lack of skilful medical treatment or proper 
remedies. — See Explanation 2 and Note 11. See AIR 1961 Mad 498 in 
Note I to Section 307. 

42. Explanation 3. 

Kenny : — 

There can be no murder of a child which dies before being born or even 
whilst being born ; only of one that has been born, and moreover, born alive. 
For purposes of criminal law—and also for those of property law, e.g. to 
become a holder of property and so transmit it again to new heirs, or to 
enable the father to obtain courtesy of his wife’s land—mere birth consists in 
extrusion from the mother’s body, i.e. in having ‘come into the world.’ To 
the discredit of our law, a great encouragement to infanticide is afforded by 
rule that partial extrusion is not sufficient. If but a foot be unextricated, 
there can be no murder ; the extrusion must be complete, the whole body of 
the infant must have been brought into the world. But it is not necessary 
that the umbilical cord should have been severed. And to be born alive the 
child must have been still in a living state after it had wholly quitted the 
body of the mother. Hence that, life then still existed must be actually 
proved and this may be done by giving evidence of any cry, or breathing 
or pulsation, or movement, after extrusion. But it is not necessary that the 
child should have continued to live until it was severed from the mother ; 
or even until it could breathe, for a child may perhaps not breathe until some 
time after full extrusion (though, on the other hand, infants sometimes 
breathe, and even cry, before they are fully extricated). 

The birth must thus precede the death : “but it neec] not also precede 
the injury. Thus an act which causes a child to be born much earlier than 
in the natural course, so that the child is rendered much less capable of living 
when born and accordingly soon dies, may itself amount to murder.” 50 

(Under the English Law complete emergence is necessary to constitute 
the child a human being). 

Even under Section 299, Explanation 3, of the Penal Code, it must be 
shown not only that the child breathed and was therefore a living being for 
it is possible that the chiLd breathed while still entirely in its mother’s womb 
but that such breathing necessarily took place after it had wholly or partially 
emerged from its mother. 61 

Taylor in his Medical Jurisprudence (6th edition, Volume 2) observes 
thus :—“A child may breathe in the uterus or vagina or with its head at the 
outlet and die before its body is born : the discovery of its having breathed 
would not, therefore, be proof of its having enjoyed what has been termed 
extra uterine life. The death of a child which has breathed in the womb, 
or vagina, from natural causes before its entire birth, is a possible occurrence, 
but its death from natural causes before birth, after it has breathed by the 


50. K. C. L., 13th edition, pp. I 

51. Mst. Bndho v. Emperor, AIR 1910 Lull 184 : 17 Cr LJ 20. 
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'pi^>trusion of its head from the outlet, is an unusual event. All we can say 
is—it may take place but the death of a child under these circumstances 
would be the exception to a very general rule. It is now certain that, for 
criminal purposes, at any rate the law will assume—until the contrary ap¬ 
pears from other circumstances—that the respiration of a child, establish¬ 
ed by the best of evidence was carried on before it was entirely bom and 
not afterwards,” Tay. Med. Jur. 

43. Death caused by several persons. —Where it is not possible to 
ascribe any of the fatal injuries to one or other of the accused none of the 
accused can be convicted for murder or for culpable homicide. AIR 1954 
Pun j 126 : Or LJ 752 : 56 PLR 43 ( Atma Singh). 

44. Likely. —The word •likely’ is used in Section 299 in the sense that 
the chances of the thing happening is even with or greater than its not 
happening; it includes both the higher and lower degrees of likelihood and 
in Section 304 also it has the same meaning as in Section 299. But in Sec¬ 
tion 300 (2) it is used in the higher degree only. Most of the decided cases 
take ‘likely* to mean, what it docs in common parlance, the lesser degree of 
likelihood to distinguish between offences falling under Sections 302 and 
304. In Section 299 ib) iind Section 300 (3) it is not necessarily implied that 
the person causing death intended to cause it or that the consequence of the 
injury was foreseen by him. It is sufficient if it is shown that the person 
intended to cause such bodily injury which in all probability would cause 
death. Section 300 (2) refers to the case of a person with a peculiar physical 
condition, as an enlarged spleen, and also where the accused had a knowledge 
of the existence of such a condition. Both Section 299 ( c ) and Section 300, 
clause (4) require knowledge of the probability of causing death. Section 
300, clause (4) requires this in a very high degree of possibility. (1) The 
act should be imminently dangerous; (2) In all probability it will cause 
death or such bodily injury as is likely to cause death ; and (3) that the act 
Is done without any excuse for running the risk. Section 300, clause (4) is 
usually applied in cases in which there was no intention of causing death 
or of bodily injury, sufficient to cause death ; but it may be applied in cases 
of intended grievous hurt. 1952 AIJ 546 ( Behari ). 

300. Murder.—Except in the cases hereinafter excepted, 
culpable homicide is murder, if the act by which the death is 
caused is done with the intention of causing death, or— 

2ndly. —If it is done with the intention of causing such bodily 
injury as the offender knows to be likely to cause the death of 
the person to whom the harm is caused, or— 

Sully. —If it is done with the intention of causing bodily 
injury to any person and the bodily injury intended to be inflic¬ 
ted is sufficient in the ordinary course of nature to cause death, 
or— r 

4thly. —If the person committing the act knows that it is so 
imminently dangerous that it must, in all probability, cause 
death, or such bodily injury as is likely to cause death, and 
commits such act without any excuse for incurring the risk of 
causing death or such injury as aforesaid. 
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(a) A shoots Z with the intention of killing him, Z dies in consequence. A Commits 

(b) A, knowing that Z w labouring under such a disease that a blow is likely to cause 
his death, strikes him with the intention of causing bodily injury ? dies in 
consequeace of the blow. A is guilty of murder although the -blow might' not 
have been sufficient m the ordinary course of nature to cause the death of a person 
in a sound state of health. But if A, not knowing that Z « labouring ' under anv 
disease, gives him such a blow as would not in the ordinary course of nature kill 
a person m a sound state of health, here A, although he may intend to cause 
bodily injury, is not guilty of murder, if he did not intend to cause death or such 
bodily injury as m the ordinary course of nature would cause death. 

A intentionally gives Z a sword-cut or club wound sufficient to cause the death of 
a man m the ordinary course of nature. Z dies in consequence. Here A is guilty 
of murder, although he may not have intended to cause death. 

d) A without any excuse fires a loaded cannon into a crowd of persons and kills 
one of them. A w guilty of murder, although he may not have had a preme¬ 
ditated design to kill any particular individual. 

Exception 1.—When Culpable homicide is not murder._ 

Culpable homicide is not murder if the offender, whilst deprived 
of the power of self-control by grave and sudden provocation, 
causes the death of a person who gave the provocation or causes 
the death of any other person by mistake or accident. 

The above exception is subject to the following provisos :_ 

Firstly. —That the provocation is not sought or voluntarily 
provoked by the offender as an excuse for killing or doing harm 
to any person. 

Secondly. —That the provocation is not given by anything 
done in obedience to the law, or by a public servant in the law¬ 
ful exercise of the powers of such public servant. 

Thirdly. —That the provocation is not given by anything 
done in the lawful exercise of the right of private defence. 

Explanation.— Whether the provocation was grave and sud¬ 
den enough to prevent the offence from amounting to murder is 
a question of fact. 

Illustrations 

{a) A under the influence of passion excited by a provocation given by Z> intentionally 
kills 2, child. This is murder, inasmuch as the provocation was not given bv 
the child, and the death of the child was not caused bv accident or misfortune in 
doing an act caused by the provocation. 

(b) 2 gives grave and sudden provocation to d. d, on this provocation, fires a pistol 
at r, neither intending nor knowing himself to be likely to kill Z, who is near him 
but out of sight. A kills Z . Here A has not committed murder, but merely cul¬ 
pable homicide. 

(*) A lawfully arrested by Z % bailifT. A is excited to sudden and violent passion by 
the arrest, and kills £. This is murder, inasmuch as the provocation was given bv 
a thing done by a public servant in the exercise of his powers. 

(d) A appears as a witness before & a magistrate. Z says that he does not believe a 
word of d’s deposition, and that A has perjured himself, d is moved to sudden 
passion by these words and kills £. This is murder. 

(e) A attempts to pull Z nose. in the exercise of the right of private defence 
lays hold of A to prevent him from doing so. d is moved to sudden and violent 
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passion in consequence, and kills This is murder inasmuch as the provocation 
was given by a thing done in the exercise of the right of private defence. 

( f) Z strikes B. B is by this provocation excited to violent rage. A, a bystander, 
intending to take advantage of B*h rage, and to cause him to kill <, puts a knife 
into hand for that purpose. B kills' Z with the knife. Here B may have com- 
mittecl only culpable homicide, but A is guilty of murder. 

Exception 2.—Culpable homicide is not murder if the offender, 
in the exercise in good faith of the right of private defence of 
person or property, exceeds the power given to him by law and 
causes the death of the person against whom he is exercising such 
a right of defence without premeditation and without any inten¬ 
tion of doing more harm than is necessary for the purpose of 
such defence. 

Illustration 

Z attempts to horsewhip A, not in such a manner as to cause grievous hurt to A * ,1 

draws out a pistol. Z persists in the assault. A believing in good faith that he can by no 
other means prevent himself from being horsewhipped, shoots Z dead. A has not committed 
murder, but only culpable homicide. 

Exception 3.—Culpable homicide is not murder if the offender, 
being a public servant or aiding a public servant acting for the 
advancement of public justice, exceeds the powers given to him 
by law, and causes death by doing an act which he, in good faith, 
believes to be lawful and necessary for the due discharge of his 
duty as such public servant and without ill-will towards the per¬ 
son whose death is caused. 

Exception 4.—Culpable homicide is not murder if it is com¬ 
mitted without premeditation in a sudden fight in the heat of 
passion upon a sudden quarrel and without the offender’s having, 
taken undue advantage or acted in a cruel or unusual manner. 

Explanation —It is immaterial in such cases which party 
offers the provocation or commits the first assault. 

Exception 5.—Culpable homicide is not murder when the per¬ 
son whose death is caused, being above the age of eighteen years, 
suffers death or takes the risk of death with his own consent 

Illustration 

A, by instigation, voluntarily causes Z> a person under eighteen years of age, to com¬ 
mit suicide, Here, on account of Z 9s youth, he was incapable of giving consent to his own 
death, A has therefore abetted murder. 

SYNOPSIS 

O'. Intention. 

7. Intention of causing death . 

7a. Believing a person to he dead. 

7b. Believing deceased to he a witch * 

7c. Intention to cause death of any person, 

8. Intention to cause death only slightly different 
between clauses ( 7 ), (2) and (3) of Sec . 300. 

9* Intention to cause death can be inferred in 


1. Scope. 

fC Distinction between culpable homicide and 
murder. 

3. Act by which death is caused done with the 
intention of causing death. 

4. Act. 

5a. Causing death , 

5b. Death caused by intoxicated person. 

5c. Lack of proper medical treatment. 


the following cases. 
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Shooting with a gun. 

11. Lathi blows on the head fracturing skull. 

12. Lathi blows and merciless beating. 

13. Clause two — Secondly. 

14. Intention. 

15. Causing death. 

16. Knowledge. 

17. Scope of clause (2), 

18. Clause (3). 

19. Sufficient in the ordinary course of nature. 

20. Distinction from bodily injury likely to 
cause death. 

21. Probability of death great. 

22. Any person. 

23. Important note. 

24. Intention a question of fact. 

25a. Shooting. 

25b. Blow on head or vital part with dangerous 
weapon. 

25c. Savage attack. 

26. Heavy blow on head or vital part with 

lathi. 

27. Merciless beating. 

28. Multiple injuries. 

29. Strangling or throttling. 

30. Single blow. 

31. Lathi blow on the head. 

32. ^Poisoning. 

33. Dhatura poisoning. 

Aconite. 

Arsenic. 

Oleander seeds. 

Clause (4). 

Distinction from clause (3) of Sec. 299. 
Imminently dangerous. 

Without any excuse for incurring the risk. 
Excuse and exception. 

Exceptions. 


34. 

35. 

36. 

37. 

38. 

39. 

40. 

41. 

42. 

43. Burden of proof of exception. 

44. Exception 1. 

45. General principles. 

46. Reasonable man. 

47. Cooling down. 

48. Condition of offender's mind. 

49. Provocation must be grave. 

50. Provocation must be sudden. 

51. Reliable information qf provocative circums¬ 
tances. 

52. Provocation must not be sought or provoked. 

53. There must be no preparation or delibera¬ 
tion. 


54. Provocation need not be within hearing o 
sight , 

55. Illustrations of grave and sudden provoca 
lion. 

56. AdulterySpouse : Mistress. 

57. Adultery not actually seen — Misconduct, 

58. Other relatives. 

59. Confession by wife of adultery. 

60. Suspicion of unchastity . 

67. Provocation by assault. 

62. Provocation by words or abuse. 

63a. Abusive or Indecent or vulgar words. 

63b. Songs. 

64. Words of menace or bodily harm. 

65. Provocation, other cases. 

66. Provocation not Co be sought. 

67. Proviso Second. 

68. Proviso Third. 

69. Provocation a question of fact. 

70. Death of provoker or any other person. 

71. Exception 2. 

72. Voluntary culpable homicide in defence. 

73. Good faith. 

74. Right of private defence of person and pro¬ 
perty. 

75. Exceeding right of private defence. 

76. Without premeditation. 

77. No intention of doing more harm than is 
necessary. 

78. Section 99 and this exception. 

79. Exception 3 : Public servant. 

80. Exception 4. 

81. Without premeditation. 

82. Sudden fight. 

83. Heat of passion. 

84. Without taking undue advantage or acting 
in a awl or unusual manner. 

85. Servants or friends or strangers interfering 
in a mutual combat. 

86 . Exception 5 consent, 

87. Duelling. 

88. Fight premeditated by both parties. 

89. Suttee. 

90. Other cases of consent , 

91. Illustrations to Exception 5. 

92. Not murder. 
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Scope. —Section 300 says when culpable homicide defined in 
Section 299 amounts to murder. Section 300 has 5 exceptions. Merely 
because a case does not fall within any of the exceptions it is not murder. 
The provisions of Section 299 must apply to the case and also one or other 
of clauses (1) to (4) of Section 300. 8 W C 47 ( Bagu ); 1940 RANG 441 i B 

(Aung Nyun). AIR 1956 SC 116. AIR 1957 Punj 81. AIR 1959 Ker 230. 
AIR 1959 Mad 323. 

Illustrations to the 4 clauses of Section 300 give a complete and exhaustive 
definition of murder. 52 

Application of several clauses of Section 300.—Clause (1) or 
clause (2) or clause (4) of Section 300 were held to apply where death was 
caused by a concerted attack by a number of persons with lathis.™ 

In the first three clauses of Section 300, intention or knowledge is the 
essential ingredient, in absence of which the act will not be murder. The 
4th clause contemplates the doing of an imminently dangerous act in general, 
and not the doing of any bodily harm to any particular individual. In case 
of intentionally causing bodily injury to a particular person, the question 
whether such an act is murder has to be decided with reference to the first 
three clauses of Section 300. The fourth clause is designed to provide, for 
rare class of cases, like putting, by act done, in jeopardy lives of many 
persons as envisaged in illustration (d) of the section and the like. 54 

Clause (1) and clause (2) were held to apply in 21 PAT 250 (DU). 

Clause (1) and clause (3).— The blows were extremely vicious and savage 
ones, and the person who struck them must have either intended to cause death 
or cause such bodily injury as would in the ordinary course of nature result in 
death. Even the most illiterate and ignorant person would realize that a 
savage blow with an axe in the region of the abdomen and spine was bound 
to cause death or injury which would result in death. G in striking these 
blows which caused K’s death, was guilty of the offence of murder and was 
rightly convicted under Section 302. AIR 1940 Pat 605 ( Girdhari ). 

Murder in prosection of common object of unlawful assembly. See 
Note 8 to Section 149. 

Clause (3) or clause (4) of Section 300 were both held to be applicable 
in AIR 1923 All 355 : 21 ALj 316 ( Umrao'). 

2. Distinction between culpable homicide and murder; — See 

Appendix D. 

English Law. —The test must be applied to all alike, and the only 
measure that can be brought to bear is what a reasonable man would con¬ 
template or would not contemplate. If the act is one about which the jury 
can find that a resonable man would say : “it would never occur to me that 
death would result or grievous bodily harm would result”, then the jury can 
find the accused guilty of man-slaughter. 

If, however, the jury come to the conclusion that any reasonable person 
(that is to say a person who cannot set up a plea of insanity) must have 


52. 3LK 244: AIR 1928 Oudh 15 * 28 
Cr LJ 1029 : 1C IC 213 {Hernial). 

53. 1952 ALJ 685 (Badri): 45 ALL 130 
(Sipahi); 40 ALL 686 ((Wat); 35 
ALL 329 (Kanha) ; 35 ALL 506 (Ham 


Newttz ): 35 ALL 560 ( Hanuman) ; AIR 
1934 All 739 (Mahadeo). 

54. AIR 1964 Pat 334 (Dharam Raul); 1963 
BLJR 384. 
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wn that what he was doing would cause at least grievous bodily harm, 
and if the deceased dies of that griejvous bodily harm, then a verdict of 
murder is justified. The test is no) whether the particular man knew 
1956 1 All ER 565 (/i. v. Ward). j 

3. If the act by which death i s caused is done with the intention 
of causing death. 

4. Act,— See Note 12 to Section 299. 

5-a. Cansing death.— See Notes! 1-11 to Section 299. 

5-b. Death caused by an intoxicated person. —The mere fact that 
the accused was drinking before the occurrence does not minimise the nature 
of the offence. 55 The fact that £), who was convicted of murder, was intoxicated 
does not affect the presumption as to his intention and cannot relieve him of 
responsibility for his action. But it may be considered in estimating the 
probable effect on his mind of the 1 words or actions of others, and in 
determining whether provocation given was grave and sudden. 1 Cr LT 473 
.' -a San). 

Murder by intoxicated person. See AIR 1960 Ker 120 (KunhooUy). 

5-c. Lack of proper medical treatment. — See Note 41 to Sec¬ 
tion 299. 

6. Intention:— See Appendix A. Intention must be gathered from 
the nature of the weapon used, the parts of the body attacked, the number 
and nature of injuries and the words used at the time of offence. 56 

7. Intention of causing death. --The Code draws a distinction be¬ 
tween intention to cause death ; intention to cause such bodily injury as is 
likely to cause death and intention to cause bodily injury sufficient in the ordin¬ 
ary course of nature to cause death. The distinction between intention to cause 
death and intention to cause bodily injury sufficient in the ordinary course of 
nature to cause death is not material, because in most cases both may co-exist 
and the latter implies the former. 

There may be intention to cause death without intention to cause any 
bodily injury, as where death is caused by words deliberately used by a 
person with the intention of causing death. 

I f death is certainly caused by words deliberately used by a person, there 


is no sufficient reason why that person should be excepted from the penalty, 
any more than one who has caused death by the infliction of a bodily 
injury. First Report, Section 249. See Notes 8-12. 

See AIR 1962 MP 239 in Note 18 to Section 299. 

7-a. Believing a person to be dead. —See Note 13 to Section 299. 

7-b. Believing deceased to be a witch. -Q, an illiterate aboriginal boy 
of 16 who killed a woman at night under the impression that she was witch 
and when there is no proof that he was aware he was killing a human bein'* 
is not guilty under Section 302. 67 j 


55. AIR 1942 Pat 427 : 23 PLT 763:43 

C.IJ 544: 192 1C 307 (Jhiklu) : 8 56. 

YVC 71 [Dosser ): 41 CYVN 118 : AIR 
1937 Cal 432 (Manindra ); 8 PAT 911 57. 

(. Judagi ); 21 PAT 250 (Oil) JAIR 


1917 Lah 226 : 18 Cr LJ 868 (Pal). 
1962-1 KER 348: 1963 (1) Cr L J 536 
(Dtvasaya). 1963-1 Ker LR 47. ‘ 
(1964) 2 Cr LJ 105. 
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7-c. Intention the cause the de ath of any person. —See Note 12. 

Intention of causing death is not the intention of causing the death of any 
particular person. The first illustration! to Section 299 sho\vs that a person 
can be guilty of culpable homicide of a person whose death he did not intend. 
The same may be gathered from illustration (d) to clause (4) of Section 300. 
AIR 1955 All 626 (Ballan), 

The intention of the assailant is tjo be gathered from the nature of the 
weapon used and the parts of the bojdy where the injuries are indicted. 
Thus where the accused has inflicted six stab injuries on vital parts of his 
body, it can safely be inferred that the accused had intended to cause his death. 
AIR 1955 Tc 266 (Aiyappan) continuing the assault after the. victim has fallen 
would show intention to cause death. 33 PAT 397: AIR 1955 Pat 161 
(Lalci Mahto ). 

8. Intention to cause death only slightly different from clauses 

(2) and (3) of Section 300 .—See 7 PAT 638 at 645 ( Gabharpande ) ; 7 LAH 
564 (Lachmansing) ; AIR 1939 Lah 245, 252 (Rehman) ; 37 GAL 315 (Elem); 
15 Cr LJ 610 (Nawab) ; AIR 1914 Lah 98; AIR 1925 Lah 373 : 26 Gr Lj 
1251. AIR 1942 Mad 213 ( Kandasami) ; For a clear explanation of the 
distinction between various clauses see Appendix D and Notes 8 and 20. 

9. Intention to cause death can be inferred in the following 
types of cases. 

10. Shooting with a gun —at close range or firing more than one 
shot. See AIR 1933 Pat 147 : 34 Gr LJ 1071 (Rajendra Prasad ), 5 IG 602 : 

11 Cr Lj 171 ( Ahmadyarkhan ). But in AIR 1935 Cal 580 : 36 Cr LJ 1322 
( Prankrishna) it was held that shooting with a gun in the abdomen did not 
amount to murder. AIR 1956 SC 177. 

Use of deadly weapon on a vital part. — See 22 PAT 338 (Rarnbira) ; 
AIR 1955 Tc 266 ( Aiyappan) ; AIR 1953 All 497 : ALJ 235 : Cr LJ 1150 
(Chandan) ; AIR 1953 All 373: 1952 ALJ 400 (Dibri) ; 7 LAH 564 * AIR 
1925 Lah 373 ; AIR 1934 Lah 741 ; 35 PLR 715 : 36 Cr LJ 696 {Chand) ; 
AIR 1938 Lah 355 : 39 Cr LJ 695 (Ahmad) ; AIR 1942 Mad 213: 43 Gr LJ 
516 (Kanda) ; 37 MAD 119 (Bali) ; 14 PLT 464 : AIR 1933 Pat 508 : 35 
Cr LJ 725 (Abdul Arts) ; 21 PAT 250 (DU) ; AIR 1953 Pep 193 : Cr Lj 
1835 (/Mr Singh) ; 9 Gr LJ 5 (Polu) ; 1 Cr LJ 909 (Xga Dwe). AIR 1956 SC 
116, AIR 1959 All 255 (Abdominal injury with a spear) ; AIR 1958 Iver 
207 (Setting fire to a cottage after locking the door) ; AIR 1956 SC 171. 

11. Lathi blows on head fracturing skull.— See 14 LK 328 

(Rawam). AIR 1953 All 356 : ALJ 14 (Pershot). AIR 1932 Lah 244 : 33 
PLR 130 : 33 Cr LJ 378 (Bishna). AIR 1937 Mad 792 : MVVN 1124; 39 Cr 
LJ 139 ( Karamutla) . 33 Cr LJ 537 (Palan). AIR 1951 Ori 354 : 52 Cr LJ 
1136. AIR 1933 Lah 930 : 35 Gr LJ 101 (Jhena). AIR 1942 Mad 213 : 43 
Gr Lj 516 ( Kandasami ). 

12. Lathi blows and merciless beating.—fe 17 LK. 376 (Sheopra- 
sad). 12 Cr LJ 597 : 12 1C 973 (Kalab). 37 CAL 315 (Elem). AIR 1914 Lah 
98 : 15 Cr IJ 610 (Xawab). 20 Cr LJ 157 : 49 IG 349 (Samand). 12 PLR 737 : 

12 CR LJ 393 INaba) . AIR 1932 Lai 244 : 33 Cr LJ 378 (Bishna) ; 33 Cr LJ 
537 (Patan). AIR 1933 Rang 278:34 Cr LJ 1245 {Ngakyin). AIR 1934 
Oudh 499: 35 Cr LJ 1496 (Ray). AIR 1937 Mad 792 : 39 Cr Lj 139. 
1944 OWN 342 (Ramial). 

In all the above cases, either intention to cause death or intention to 
cause bodily injury sufficient in the ordinary course of nature to cause death 
can be inferred and the offence would be murder. 
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13. Clause 2. — Secondly : —Intention of causing such bodily injury as the 
offender knows to be likely to cause the death o f the person to whom the harm is caused : 

14. Intention — See Appendix A 

15. Causing death--- See notes No. 1—11. 

16. Knowledge— in this clause means a certainty and not merely a 
probability. 58 

17. Scope of clause (2).— There is a conflict as to whether this clause 
applies only to cases of injuries which would not ordinarily cause death but 
which would cause the death of the particular person injured because of the 
peculiarity of his constitution or immature age or special state of health or 
other special circumstances or whether the application is not confined to such 
cases only but includes cases of injuries to persons in a normal or sound state 
of health. 

In 1 BOM 342 ( Govinda ) at p. 345 Melville J. appears to have taken the 
view that clause (2) o i Section 300 is applicable only to cases where the 
deceased was not in a sound state of health. He observed thus -“The 
essence of clause (2) appears to me to be found in the words ‘knows to be 
likely* and the ‘person to whom the harm is caused’. The offence is murder, 
if the offender knows that the particular person injured is likely, either from 
peculiarity of constitution, or immature age or other special circumstance, to 
be killed by an injury which would not ordinarily cause death. The illustra¬ 
tion given in the section is the following knowing that % is labouring 

under such a disease that a blow is likely to cause his death, strikes him with 
intention of causing bodily injury. dies in consequence of the blow. A is 
guilty of murder, although the blow might not have been sufficient in the 
ordinary course of nature to cause the death of a person in a sound state 
of health. But in 10 LAH 477 it was held that although clause (2) of 
Section 300 is ordinarily applied to such cases, that is not the onlv class of 
cases governed by clause (2) of Section 300. The second clause of Section 
300 differs from the second part of Section 299 in that stress is laid on the 
knowledge of the offender that he is likely to cause death by the act done. 
It has, therefore, ordinarily been applied to those cases where thi offender 
has special knowledge of facts or circumstances which make the ct done 
particularly dangerous to the life of the person to whom that harm is done. 
Thus if A knows that B is suffering from an enlarged spleen and with that fact 
in his mind proceeds to give B a violent blow in the region of the spleen and 
B dies, the offence comes within clause (2) of Section 300 and not within 
Section 299, because of the special knowledge of A. This is not the only 
class of cases which is covered by clause (2) of Section 300, but this is the 
commonest of the type of cases falling under Section 300, clause (2). 59 
Clause (2) of Section 300 deals generally with cases where the intention is to 
kill the subject of the assault even though the injury is not fatal in the ordi¬ 
nary course of nature, but is fatal in the case of the particular victim by 
reason of a physical infirmity or peculiarity such as an enlarged spleen known 
to the culprit to be enlarged or the emaciated and weakencl condition of the 
victim known as such to the culprit. All cases falling within this clause 
would in my opinion also fall within clause 1 and this clause has been enacted 
to repel the argument that the intentional causing of death is murder only 
when the injury inflicted is sufficient in the ordinary course of nature to 
cause death.” 60 In 7 PAT 638 ( Gabharpande) clause (2) of Section 300 was 

58. 7 PAT 638, 642 (Gabharpande). 60. AIR 1939 Lah 245 (Rahman). 

59. 10 LAH 477 at 481 (Inter Singh). 
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applicable to ordinary cases of assault. A blow on the head with a 
> certainly likely to cause death and the person who inflicts lathi blow 
on the head of another person must be presumed to have the intention of 
causing such bodily injury as is likely to cause death. But to my mind it 
does not necessarily follow that a lathi blow on the head is always sufficient 
in the ordinary course of nature to cause death. He had no intention of 
causing the bodily injury which as a matter of fact caused, namely, the 
fracture of the skull which resulted in the death of the girl. Now, if a person 
causes death by doing an act with the intention of causing such bodily injury 
as is likely to cause death, his offence comes under Section 299, and it is only 
if the intention was to cause bodily injury, which injury was sufficient in the 
ordinary course of nature to cause death, that the offence would come under 
Section 300, clause (3). The difference between the two is no doubt fine, 
but there is certainly difference and it is to my mind not clear upon the 
evidence that the offence comes under Section 300. No doubt a man is pre¬ 
sumed to intend the natural and i nevitable consequence of his own act, but 
the presumption of intention must depend upon the facts of each particular 
case and ‘knowledge’ as used in clause (2) of the section is a word which 
imports a certainty and not merely a probability. In the present case the 
evidence to my mind goes to show that the appellant had not the intention 
of causing such injury as he knew to be likely to cause death, or as was 
sufficient in the ordinary course of nature to cause death. The difference 
between culpable homicide and murder is merely a question of different 
degrees of probability that death would ensue. Where the injury inflicted 
upon the girl was inflicted by the appellant with the knowledge that it was 
likely to cause death but without any intention to cause death and the case 
falls under the second paragraph of Section 304, 7 PAT 638. 

“Putting it shortly, ail acts of killing done with the intention to kill, or 
to inflict bodily injury likely to cause death, or with the knowledge that 
death must be the most probable result, are prima facie murder, while those 
committed with the knowledge that death will be a likely result are culpable 
homicide not amounting to murder.” 3 ALL 776 ( Idttbeg ). In the follow¬ 
ing cases where there was no special circumstance affecting the health of 
deceased, it was held that clause (2) of Section 300 applied :—AIR 1919 All 
445 : 17 ALJ 985 : 20 Or LJ 767 (Gmb)> 1950 ALJ 75 : AIR 1929 All 160 : 
ALJ 244; 30 Cr LJ 559 (Parstwdi), 37 CAL 315 (Elem). 18 LAH 231 
(Bachna) ; 7 LAB 564 ( Lachman ). AIR 1914 Lah 98 : PR 31 : 15 Cr LJ 610 
(Nawab). 45 PLR 121 (Sardula). AIR 1919 Lah 382 : 49 IC 349 (Santand). 
AIR 1928 Lah 93 : 105 IC 681 ( Preman) ; 17 LK 376 (Sheo) ; AIR 1932 Lah 
5 : 32 PLR 810 : 33 Cr LJ 184 (Bahawal). AIR 1930 Lah 490: 126 IC 
572 (Sewasing) . 33CrLJ537 (Patan), 12 Cr LJ 393: 12 PLR 737 (Naba), 

12 Cr LJ597 : 12 IC 973 (Kutab)' AIR 1919 Lah 382 : 20 Cr LJ 157 ; 8 
WC 71 (Dosser); 5 WC 32 (Sobeel). 3 WC 22 (Mhnadhub). 4 WC 33 
( Poshoo ). 

Qjy who stabbed P four times in the back with a long knife must have 
done so with the intention of causing death or of causing such serious injury 
as was likely to result in death. He was therefore guilty of murder. Per 
Sir John Beauraoiit C. J. in cases nos 8 and 9, Fifth Bombay Sessions of 1932. 

It is submitted that there is no reason to give a restricted interpretation 
to the general wording of clause (2) and to restrict its application to cases 
where the injured person had a peculiarity of constitution or body. Nor 
would such an interpretation of clause (2) obliterate the distinction between 
culpable homicide not amounting to murder and murder. Clause (2) deals 



misr^ 



i 5 Note 17-b] of offences affecting the human body 




direct intention’ or 'specific malice’ and in such cases a lower degree of 
criminal intention is sufficient to constitute murder whereas in cases of ‘indi¬ 
rect intention’ or 'transferred malice’ mere intention to cause bodily injury 
likely to cause death would not suffice for murder. In England if death is 
caused, the offence would be murder even if there is mere intention to cause 
grievous hurt or mere knowledge that grievous bodily harm was likely to 
result. 81 

If A causes the death of B and C why should there be two different 
standards ? The standard should be the same although while applying the 
standard, in one case a lower degree of violence would satisfy the standard 
on account of the peculiar condition of the person injured, or to put it in 
another way, if death is caused by a kick on a diseased spleen it is murder 
because it is likely to cause the death of the person injured although it is 
not likely to cause death of persons in general: why should not death caused 
by an axe blow on a normal person not be murder although the violence 
used is of much more serious type than in the former case and although it is 
likely to cause the death not only of the person injured but also of all 
persons whether of sound or unsound health ? 

Even then, there would be clear distinction between murder and culp¬ 
able homicide not amounting to murder for an explanation of which see 
Appendix D, 

See Note 31 cl (2) of Section 300 is not limited to injuries caused to sick 
man. 21 PAT 250 ( Dil ). Where P intended to cause such injuries as 
were likely to cause death he is guilty under Section 302. 17 LK 376 
(Sheoprasad). tc Q suspecting his wife of infidelity, stabbed her 4 times on the 
back with a clasp-knife. She ran up to the deceased, her aunt, for protection 
and clasped her arms round deceased’s waist. Deceased begged accused not 
to stab his wife, (7 then plunged the knife into deceased’s back. Q, was only 
guilty of culpable homicide not amounting to murder, as he had no intention 
of killing the deceased, or of causing a vital injury, i.e., a wound at a place 
and of a character which would naturally cause death.” 82 Poisoning by 
Dhatura etc :— See Notes 74-82. 

17~a k Where the ■victim’ is of unsound health or has a diseased 
vital organ. — See Note 17. “A attacked his mother-in-law, Y> a woman of 
55, with a da , but by mistake cut another woman, on the arm. who 
was 61 years of age died from the effects of the wound, although the Civil 
Surgeon considered that the injury was not sufficient in the ordinary course of 
nature to cause death to a woman of her age. Second clause of Section 300 was 
not applicable, because (1) as the injury was actually caused to ? although 
intended for Y y T’s age did not affect the question at all, and (2) in view of 
the medical evidence and of the fact that the injury was not on a vital part 
of the body, A could not be held to have intended such bodily injury as he 
knew to be likely to cause the death of either Y or or such bodily injury 
as was likely to cause death. He was consequently only liable to 
sentence under the second part of Section 304.” 9 Or LJ 364 (Ban). 

17-b. Attack with dangerous or lethal weapons on a vital part— 

was held to fall under clause (2) of Section 300. See the cases cited in Note 
20. “In cases in which death causes from violence used, and there is no 
evidence of intention other than what is to be inferred from the accused’s act, 


61. Rex v. fjmUv , 22 Cox 635. 
App R 24: 12 Or App R 15. 


16 Cr 62 , 13 Cc LJ 129 : 1912 

1C 817 ( Perumai s 


MYVN 198: 13 
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. necessary to consider whether the accused must have known, when 
ommitting the act, that (a) it might possibly, but was unlikely, to cause 
death or injury sufficient in the ordinary course of nature to cause death; 
(b) it was likely to cause death or injury sufficient in the ordinary course of 
nature to cause death; (c) it probably would cause death or injury sufficient 
m the ordinary course of nature to cause death. If the act falls within the first 
category, it would not amount to more than hurt or grievous hurt, if under 
the second category, it would be culpable homicide not amounting to 
murder, if under the third category, it would amount to murder. In the 
case of a bottle full of liquid, there is no common experience or knowledge 
to tell a man what the probable result of a blow with such a thing will be. 
In the case of death caused by a single blow with a bottle, it would scarcely 
be legitimate to impute to the strucker more than that he must have known 
that he was likely to cause death, and his act would not be more than culp¬ 
able homicide not amounting to murder. Every man must be taken to know 
that if he repeats violent blows with anything substantial and hard on an¬ 
other man's.head, he will probably kill the man or cause him such injury as 
is sufficient in the ordinary course of nature to cause death. It was, there¬ 
fore, held that the repetition of the blow took the case beyond the limits of 
culpable homicide into those of murder.” 1 Cr LJ 184 (Shwe). Bat if a 
vital part is not injured clause (2) of Section 300 will not apply. 9 Cr LI 
364 (Bail). 11 . - j 

In the following cases, severe beating was held to fall under clause (2) of 
Section 300. 63 

, , . \3). Intention of causing bodily injury to any person and the 

bodily injury intended to be sufficient in the ordinary course of nature to cause dea'h 
Distinction between clause (I) of Section 300 and clause (.?) of Section 300 —When¬ 
ever there is intention to cause bodily injury sufficient in the ordinary course 
of nature to cause death, intention to cause death can also be inferred But 
See Illustration (c). Clause (3) of Section 300 is only slightly different from 
intention to kill. See 7 PAT 638 at p. 645 (Gabharpande).' 

The first clause contemplates the intention to cause death. Intention is 
always a question of fact and when proved, is an almost necessary inference 
Irom established facts. As a basic rule one may say that when the doer of 
an act knows that his act will result in death he should be deemed to have 
intended to cause death. Every man is in law deemed to know and to 
intend the natural and probable consequences of his act. Clause (1) would 
therefore, apply only when either the culprit or culprits knew or must have 
known that death would be the result of his or their act. 

1 he third clause deals with cases in which the intention is to cause 
injuries and these injuries are sufficient in the ordinary course of nature to result 
in death. Whether an injury is or is not sufficient in the ordinary course of 
nature is a question of fact and it does not cease to be sufficient merely 



<>3. AIR 1919 All 445 : 17 ALJ 985: 20 
PjJA 767 (Garib), 1950 ALJ 75 : AIR 
1929 All 160 : ALJ 244 : 30 Cr U 559 
(Parshadi), 37 CAL 315 [Etem'j, 7 LAH 
364 (Lachman). AIR 1914 Lah 98 : PR 
31 : 15 Cr LJ 610 {Nawab) : 45 PLR 
121 (Sardulti). AIR 1919 Lah 382: 
49 10 349 (Sarnand). AIR 1928 Lab. 

681 : 26 PLR 363 (Preman 1 
AIR 1932 Lah 5 : 32 PLR 810: 33 


Cr LJ 184 (Bahawal). AIR 1930 Lah 
490: 126 IC 572 ( Sewasing). 33 Cr LI 
537 ( Patan) 12 Cr LJ 393 : 19 PLR 
737 (Naba) ; 12 Cr LJ 597 ; 12 1C 973 
if "tab). I7LK. 376 (Sheoprasael), 18 
LAH 231 ( Bachna ). 1938 MWN 871 : 

39 Cr LJ 979 (Currala) 1938 OWN 
184 : 39 Cr LJ 330 (Ditdar), 8 WO 
71 ( Dassar). 5 WC 32 (Solrel). 4 WC 
33 (PasHoo), 3 WC 22 (Nilnmadhub). 
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recause the person who inflicts the injury does not know that it is sufficient. 
If the intention of the author of an injury, which proves fatal was the sole 
test, it would not have been necessary to enact the third clause of Section 300. 
The correct principle appears to me to be that a case falls within the third 
clause when the degree of probability of death is very great, and certainly 
so where death is the inevitable result of the intended injuries whether the 
culprit intended death or not or even did not know that death would result. 
Each case has to be judged in the light of the degree of the probability of 
death and not in the light of the intelligence or knowledge of the culprit, 
because to do so would place an almost intolerable and unjustifiable burden 
on the prosecution.” 20 LAH 77 {Rahman). 


See also AIR 1961 Mys 21 (B. Mani)- 
taking serious turn. 


-a case of family quarrel suddenly 


As pointed out by the Supreme Court in the case of Virsa Singh v. The 
State of Punjab, 6 * when objectively speaking the bodily injury is present and 
it is also objectively established that the nature of the injury has been proved 
and if it is further objectively established that the injury is sufficient in the 
ordinary course of nature to cause death, then the only subjective factor 
that is left is the intention of the person inflicting the injury ; and Virsa Singh’s 
car* clearly shows that the third clause of Section 300 I P G would come 
into play if the injury is intentionally inflicted as distinguished from an 
accidental or as unintended injury ; and if that injury is sufficient in the 
ordinary course of nature to cause death, the person who inflicts such injury 
must be held to b' parity of murder. 


19. Sufficient in the ordinary course of nature.—This docs not 
mean an injury certain to cause death in all cases. It cannot be said that an 
injury sufficient in the ordinary course of nature to cause death is an injury 
which inevitably and in all circumstances must cause death. If the probability 
of death is very great, then the requirements of the third clause under Sec¬ 
tion 300 of the Indian Penal Code are satisfied, and the fact that a parti¬ 
cular individual may by the fortunate accident of his having secured specially 
skilled treatment, or being in possession of a particularly strong constitution 
have survived an injury, w'hich would prove fatal to the majority of persons 
subjected to it, is not enough to prove that such an injury is not sufficient 
“in the ordinary course of nature” to cause death. AIR 1944 Mad 223 ; 45 
Cr LJ 729 {Singaram), See also Note 24. It is a legal error to say that the 
word's “sufficient in the ordinary course of nature” in the third clause of 
Section 300 can only be applied when death must be an almost certain 
result. If a person knowingly causes injuries which are more likely to cause 
death than not in the ordinary way, his offence falls under either the second 
or third clause of Section 300. When a person dies as a result of a “merciless 
beating” the offence is one of murder. 23 LAH 145 (Arjansing). Where a 
person causes the death ol another by a single blow from a stick, the criteria 
for determining whether or not he has committed the offence of murder, 
are, the nature of the weapon used, its size and weight, the manner in which 
it is used, and the actual injuries caused ; if the injuries are so severe and 
uncommon as to indicate the use of terrific force, the offence falls under 
Section 300, thirdly, even though the weapon used is not such as would of 
necessity have caused fatal injury. 45 “The effect of a severe blow upon 
one man will be very different from what it will be upon another and it 


65. 23 Cr LJ 111 : 65 IC 495 (Xga Khan). 


64. (19581 SCR 1945, at page 1500. 
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that it was intended to inflict such 
i Weir 300 ( Muvvala ). 

Deep abdominal injury with knife resulting in peritonitis and causing 
death is bodily injury sufficient in the course of nature to cause death. 66 

The prosecution must prove the following facts before it can bring a 
case under Section 300 “thirdly” : First, it must establish, quite objectively, 
that a bodily injury is present: secondly, the nature of the injury must be 
proved. These are purely objective investigations. Thirdly, it must be 
proved that there was an intention to inflict that particular bodily injury, 
that is to say, that it was not accidental or unintentional, or that some 
other kind of injury was intended. 

Once these three elements are proved to be present, the enquiry pro¬ 
ceeds further and, fourthly it must be proved, that the injury of the type 
just described, made up of the three elements set out above, is sufficient to 
cause death in the ordinary course of nature. This part of the enquiry is 
purely objective and inferential and has nothing to do with the intention of 
the offender. 

Once these four elements are established by the prosecution (and, of 
course, the burden is on the prosecution throughout), the offence is murder 
under Section 300 “thirdly”. It does not matter that there was no intention 
to cause death, or there was no intention even to cause an injury of a kind 
that is sufficient to cause death in the ordinary course of nature (there is no 
real distinction between the two), or even that there is no knowledge that 
an act of that kind will be likely to cause death. Once the intention to 
cause the bodily injury actually found to be present is proved, the rest of the 
enquiry is purely objective and the only question is whether, as a matter of 
purely objective inference, the injury is sufficient in the ordinary course of 
nature to cause death. 

Thus where no evidence or explanation is given about why the accused 
thrust a spear into the abdomen of the deceased with such force that it 
penetrated the bowels and three coils of the intestines came out of the 
wound and that digested food oozed out from cuts in three places, it would 
be perverse to conclude that he did not intend to inflict the injury that he 
did. 

The question whether the intention is there or not is one of fact and 
not one of law. Whether the wound is serious or otherwise, and if serious, 
how serious, is a totally separate and distinct question and has nothing to 
do with the question whether the prisoner intended to inflict the injury in 
question. 

It is true that in a given case the enquiry may be linked up with the 
seriousness of the injury. For example, if it can be proved, or if the totality 
of the circums tances justify an inference, that the prisoner only intended a 
superficial scratch and that, by accident; his victim stumbled and fell on the 
sword or spear that was used, then of course, the offence Is not murder. But 
that is not because the prisoner did not intend the injury that lie intended to 
inflict to be as serious as it turned out to be but because he did not inflict 
the injury in question at all. 

In Emperor v. Sardarkhan Jaridkhan , 41 BOM 27, Beamaunt J. says that.:— 
66. AIR 1962 MP 244 ( Manajar) : 1961 Jab LJ 1414: 1962 MPIJ (Notes) 12. 



s not follow when the victim dies 
injury as is sufficient to cause death.” 
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“Where death is caused by a single blow, it is always much more 
difficult to be absolutely certain what degree of bodily injury the offender 
intended.” 

The intent required must not be linked up with the seriousness of the injury, 
and that, as we have shown, is not what the section requires. The two matters 
are quite separate and distinct, though the evidence about them may some¬ 
times Overlap. The question is not whether the prisoner intended to inflict 
a serious injury or a trivial one, but whether he intended to inflict the injury 
that is proved to be present. If he can show that he did not, or if the 
totality of the circumstances justify such an inference, then, of course, the 
intent that the section requires is not proved. But if there is nothing beyond 
the injury and the fact that the appellant inflicted it, the only possible 
inference is that he intended to inflict it. Whether he knew of its seriousness, 
or intended serious consequences, is neither here nor there. The question, 
so far as the intention is concerned, is not whether he intended to kill or to 
inflict an injury of a particular degree of seriousness, but whether he intended 
to inflict the injury in question : and once the existence of the injury is 
proved the intention to cause it will be presumed unless the evidence or the 
circumstances warrant an opposite conclusion. But whether the intention is 
there or not is one of fact and not one of law. Whether the wound is serious 
or otherwise, and if serious, how serious, is a totally separate and distinct 
question and has nothing to do with the question whether the prisoner 
intended to inflict the injury in question. 

It is true that in a given case the enquiry may be linked up with the 
seriousness of the injury. For example, if it can be proved, or if the totality 
of the circumstances justify an inference, that the prisoner only intended a 
superficial scratch and that by accident his victim stumbled and fell 
on the sword or spear that was used, then of course the offence is not 
murder. But that is not because the prisoner did not intend the injury 
that he intended to inflict to be as serious as it turned out to be 
but because he did not intend to inflict the injury in question at all. His 
intention in such a case would be to inflict a totally different injury. The 
difference is not one of law but one of fact; and whether the conclusion 
should be one way or the other is a matter of proof, where necessary, by 
calling in aid all reasonable inferences of fact in the absence of direct 
testimony. It is not one for guess-work and fanciful conjecture. AIR 1958 
SC 465 (Virsa Singh). 

See AIR 1954 SC 652 (Chamru Budhwa v. State of Madhya Pradesh) in Note 
80 to Section 300. 

Although the medical evidence does not say that any one of the injuries 
on the body of the deceased was sufficient to cause death in the ordinary 
course of nature, it is open to the Court to look into the nature of the 
injuries found on the body of the deceased and inter trom them tiiat the 
assailants intended to cause death of the deceased. 

Even if none of the injuries by themselves was sufficient in the ordinary 
course of nature to cause the death ol the deceased, cumulatively they may 
be sufficient in the ordinary course of nature to cause his death. AIR 1957 
SC 474 : Or LJ 591 (Btij Bhukhan). 

(I who poured oil on wife, set fire to her and caused her death is guilty 
under Section 300.^ 


67. AIR 1960 SC 130 {Tara Chand). See also Note 18. See also AIR I960 Punj 216 {Piare) t 
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The injury must be sufficient in the ordinary course of nature to cause 
eath. In addition there must be an intention to inflict an injury of such a 
nature. (937 RANG 384: AIR (937 Rang 396. 1937 RANG 393. 39 

Cr LJ 561 : 175 IC 345 : AIR 1938 Rang 156. AIR 1939 Rang 225 : 40 Cr LJ 
725. 6 Cr LJ 389 (jVVja Mg). Result exceeding intention ? See Note ‘Act 

may exceed the intention’ in Appendix A. 

20. Distinction from bodily injury likely to cause death. —The 

distinction between bodily injury sufficient in the ordinary course of nature to 
cause death and bodily injury likely to cause death is one of the degree of 
probability. “The distinction between the intention to cause injury sufficient 
in the ordinary course of nature to cause death, and the intention to cause 
injury likely to cause death, depends on the degree of probability of death, 
resulting from the act committed. Apart from cases falling within the second 
clause of Section 300, if, from the intentional act of injury committed, the 
probability of death resulting is high, the finding should be that the accused 
intended to cause death or injury sufficient in the ordinary course of nature 
to cause death, and the conviction should be of murder, unless one of the 
exceptions applies ; if there was probability in a less degree of death ensuing 
from the act committed, the finding should be that the accused intended to 
cause injury likely to cause death, and the conviction should be of culpable 
homicide not amounting to murder.” 

The part of Section 299 which runs “or with the intention of causing such 
bodily injury as is likely to cause death” amounts to murder only when it can 
be held that the likelihood of death is so great that the bodily injury intended 
to be inflicted must be held to be an injury sufficient in the ordinary course of 
nature to cause death so as to bring the case within the third clause of Section 
300. Where the degree of likelihood is not sufficiently high the intention does 
not exceed the intention of causing such bodily injury as is likely to cause 
death and the offence is that of culpable homicide not amounting to murder. 
It is therefore essential that in all these cases the Sessions Judge should consider 
and come to a finding which must be clearly recorded that the degree of pro¬ 
bability of death ensuing is so great as to bring the case within either the first 
or third clause of Section 300. 68 

21. Probability of death great.— In clause (3) probability of death 
must be very great but death need not be inevitable. AIR 1937 Nag 274 
| Daljit) ; 10 Cr LJ 359 ( Po Sin). 16 Cr LJ 710 : 9 SLR 99 (Saindino). 14 Or 
LJ 459 : 7 SLR 29 (Hashim). ■ 

It cannot; be said that an injury sufficient in the ordinary course of nature 
to cause death is an injury which inevitably and in all circumstances must cause 
death. If the probability of death is very great, then the requirements of the 
third clause under Section 300 of the Indian Penal Code are satisfied and the 
fact that a particular individual may, by the fortunate accident of his having 
secured specially skilled treatment or being in possession of a particularly strong 
constitution, have survived an injury, which would prove fatal to the majority 
of persons subjected to it, is not enough to prove that such an injury is not 
sufficient in the ordinary course of nature “to cause death.” 1944 MAD 763 : 
AIR 1944 Mad 223 (Singamm). 1945 NAG 931 (. Babulal ). AIR 1937 Nag 274 : 
39 Cr LJ 92 (Daljit). 1 RANG 285 (Afialu). 10 Cr IJ 359 : 5 LBIl 80 (Po Sin) 
20 LAH 77 (Rahman). ■ 


68. 1 RANG 285 at p. 287 (Apalu and Apani). 
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Section 304 applies to cases where the injury caused is not of the higher 
degree of likelihood which is covered by the expression ‘sufficient in the 
ordinary course of nature to cause death’ but is of a lower degree of likelihood 
which is generally spoken of as an injury ‘likely to cause death’ and such a 
case does not fall under clause (3) of Section 300. 69 If a person knowingly 
causes injuries which are more likely to cause death than not in the ordinary 
way, his offence falls under either the second or third clause of Section 300. 70 

22, Any person.— This clause refers to ‘any person’ whereas clause (2) 
has reference to intention with respect to the person to whom the harm is 
caused, (Section 301). Where intention is directed to the person killed, that 
is in cases of ‘specific malice’, clause (2) applies and it is sufficient to constitute 
murder if there is intention to cause bodily injury likely to cause death or, even 
if there is no intention to cause bodily injury likely to cause death, if there is 
intention to cause bodily injury which is likely to cause the death of the 
person harmed, provided the offender knew that such bodily injury was 
likely to cause the death of the person harmed. 

Clause (2) refers to direct intention and clause (3) refers to both direct 
intention and indirect intention. Where the intention is not direct, in order to 
constitute murder, there must be intention of a higher degree or order. If a man 
shoots at A with the intention and desire (or, as Bentham would express it, the 
“direct intention”) of killing A, but accidentally hits and kills B instead, this 
killing of B is treated by the law not as an accident but as a murder. In old legal 
phrase, malitia egrediture personam the mens rea is transferred from the injury 
contemplated to the injury actually committed. KCL, 135. 

Where a person whilst committing or attempting to commit a felony does 
an act which is known to be dangerous to life and likely in itself to cause death, 
and the death of another person results as a consequence of that act though not 
intended by the person committing it, the law implies malice aforethought, 
and the person causing the death is guilty of murder. 71 

23. Important note. —It is not sufficient that there is intention to cause 
bodily injury and that the bodily injury inflicted is sufficient in the ordinary 
course of nature to cause death. There must be (a) intention to cause bodily 
injury to any person, (b) the bodily injury inflicted must be sufficient in the 
ordinary course of nature to cause death, and (c) the bodily injury intended 
must also be sufficient in the ordinary course of nature to cause death. 
There may be cases where the bodily injury inflicted may not have been 
intended, 72 

To establish the offence of murder it is not sufficient that the injury inflic¬ 
ted was in fact sufficient in the ordinary course of nature to cause death, it must 
further be proved that an injury of that kind was intended. AIR 1938 Rang 
156 (Nga Aung), AIR 1956 Nag 208 (Shank 

The contrary view taken in 20 LAH 77 ( See Note 18), it is submitted, 
is not correct in view of the clear wording of clause (3) of Section 300. 

On certain night, (> who carried a dagger and his companions who were 
armed with lathis came to S’s house and began forcibly taking away {Ts wife 


4 - 4 


69. AIR 1955 All 32 i (Faquira ): AIR 1953 
All 203. 


J// J • V V- V. iJll l >JCT licit 

72. AIR 1938 Rang 156: 39 Cr LJ 561 
(Nga Aung). 1937 RANG 384 : AIR 
1937 Rang 394 (Abar Ahmed). 


287 {Horsey) ; 16 Cox O C 311 ( Serne). 


71. Halsbury, Vol. 9, S. 1171 ; 3 F and F 


70. 1942 LAH 145 FB (Arjan Sing), AIR 

1937 Nag 274 : 39 Gr IJ 92 (Daljit). 
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When she refused to accompany him, Q, to °^ out a dagger to cut B’s nose. 
At this C, £) 5 s daughter intervened. £) then struck the dagger in the abdomen 
of C. Thereafter when a hue and cry was raised, £) and his companions ran 
away. C died next day. There were also injuries on her chest and stomach. 
The injuries on the chest and abdomen were found to be sufficient in the ordi¬ 
nary course of nature to cause C’s death. Q was held guilty under Section 
304, part I, and not Section 302. Even if the blow was not aimed at C but at 
R> (t would still be guilty of the offence of culpable homicide not amounting to 
murder by virtue of Section 301. AIR 1957 MP 217 ( Chalra ) : Gr LJ 1405. 

24. Intention a question of fact depending on all the circum¬ 
stances . —The intention with which a person kills another is a question of 
fact depending on all the circumstances of the case, including the nature of 
the weapon used, the force with which it is used, the part of the body of the 
deceased which is injured, and the part; of the body of the deceased at which 
it is aimed. AIR 1935 Pesh 155 : 37 Cr LJ 87 (Nihalsing)* AIR 1934 Rang 
110: 35 Gr LJ 112 (Nga Po ). Intention is a matter of inference from all the 
facts and circumstances. AIR 1955 Pep 153 ( Madan ). 

The nature of the material object used and the force used are useful guides 
to the trial Court in arriving at a decision as to whether the intention and 
knowledge referred to in Section 300, can be attributed to the accused. In 
Kesava v. Emperor , it was held that to strike a man on the skull using consider¬ 
able force is an act so imminently dangerous that it must in all probability 
cause death and constituted the offence of murder under Section 302. Causing 
death by hitting a rice pounder on the head is murder. 1937 MAD 684 
( Bandi ) which dissented from 41 BOM 27 ( Sardar Khan) and 1931 MWN 765, 
39 Cr LJ 979 : 1938 MWN 871 ( Chinna ), The circumstances in which the 
assault was continued even after the victim had fallen may show intention to 
cause death. 73 " 74 

25-a. Shooting with a gun- -or pistol even when under the influence 
of drink comes within clause (3) of Section 300. AIR 1955 Pep 165 ( Basclev }. 
AIR 1937 Nag 274 : 172 IC 204 (Daljit). 

25-b. Death caused by a blow on the head, chest, or vital part 
with a dangerous weapon like a knife.— In such cases the offence would 
be murder, as the intention specified in clause (3) or clause (1) can be inferr¬ 
ed. See AIR 1928 Cai 430 : 32 CWN 345 ( Gul) ; AIR 1943 Mad 213 : 43 
Gr LJ 516 (Kandasami). AIR 1955 Him P 20 (Narain) ; AIR 1941 Mad 
251 : 42 Cr LJ 668 : 195 IC 64 {Audi Thevan). See AIR 1940 Mad 203 : 41 
Gr LJ 491 (Mahanti Sreeramulu) ; 22 PAT 603 (Bhola) ; AIR 1936 Rang 
421 FB: 37 Cr LJ 1050 {Nga Efie ) ; AIR 1935 Pesh 155 :37 Cr LJ 87 
(Mhalsing) ; 1 RANG 436 (On Shwe) ; J940 RANG 441 : AIR 1940 

Rang 259 FB : 42 Cr LJ 124 (Aung Nyum) ; AIR 1925 Lah 373 : 26 PLR 
221 ( Tek) ; AIR 1933 Lah 434: 34 Cr LJ 711 (Bhagwan) ; AIR 1937 
Nag 274 : 39 Cr LJ 92 (Daljitsing) ; AIR 1932 Lah 254 ; 33 Cr LJ 375 
(Mohammad). But see 18 blr 793 (Sardarkhan) ; 36 blr 210 ( Samat ). See 
also Notes 11 and 26 to Section 299. AIR 19.56 Bom 609. See AIR 1959 
Ker 230. AIR 1956 SC 116. AIR 1956 SG 99; AIR 1958 SC 672 ; 
AIR 1959 All 255 ; a case of spear thrust deep into the abdominal cavity, 
AIR 1958 All 791 ; AIR 1959 Pat 66 (Knife injury on the heart) ; AIR 
1956 Sau 83 (cutting throat). 


73-74. 33 PAT 397 
1366 ( Ghasiram ). 


AIR 1955 Pat 161 ( Lola ). See also AIR 1955 Bho 25 : Cr LJ 
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Defence that there was no real intention to kill and that it was by chance 
that the injury inflicted was on a vulnerable part does not reduce the 
offence of murder. 75 

25-c. Savage attack with a knife or hatchet although not on a 
vital part. —An ordinary person is not presumed to know the precise 
location of the arteries in the human limbs. If a stab with a knife or a 
dagger, aimed at an arm or a leg, severs an artery and the injured man 
dies as a result, it may be quite reasonable to argue that the offence is 
not one of culpable homicide and that the assailant can only be presumed to 
have intended to cause hurt, or grievous hurt, with a dangerous weapon. 
The case is quite different when a weapon like a sword is used in order to 
chop off or to hack at a limb. The person who uses a sword on a rival, 
chopping at an arm or a leg and by so doing severs the arteries of the arm 
or the leg, must kjn^w^ that ,he is inflicting an injury which in the ordinary 
course of nature is LsttfficJent to cause death. The offence is clearlv one of 
murder. 76 | f I \ Ll 

26. Heavy ikoti oA ike head or vital part with a lathi or stick.— 

Set AIR 1956 All 668. 7 PAT 638 (Gabharpande) ; AIR 1939 Rang 225 : 

40 Cr LJ 725 (Nga Chit) ; AIR 1942 Mad 213 : 43 Cr LJ 516 (. Kandasami) ; 
199 IC 133 : AIR 1942 Mad 227 : 43 Cr LJ 521 (Karuhayya) : 1937 
MWN 1129 ( Dondapati ) ; 32 Cr LJ 1127 {Ham) ; 33 Cr LJ 537 : 137 IC 817 
(Ratan) ; AIR 1933 Rang 278 (Nga) ; AIR 1934 Rang 110 : 33 Cr LJ 1112 
(Nga Pocin). AIR 1955 Andhra 94 : Cr LJ 329 ( Dadi ). To render a person 
liable under Section 34, the common intention must cover the act done by 
all the several persons. 77 See also Notes 24 and 25 to Section 299 and Note 
11 to Section 300. 

Forcible lathi blow. —Even if did not intend to cause death of C, a 
woman, and even if he did not intend to cause such bodily injury as he knew 
was likely to cause her death within the meaning of clause (2) of Section 300, 
in view of the circumstances in which the attack was made, the use of a 
dangerous weapon like a lathi for it, the ferocity with which the blows were 
struck, the fact that the victim was a woman, the delicate parts of her body 
which were hit, and the presumption that in the absence of accident or 
negligence every person must be presumed to intend the natural consequences 
of his acts, leave no room for doubt that Q, intended to cause bodily injuries 
sufficient in the ordinary course of nature to cause death. Since her death 
was due to the laceration of her liver and the rupture of her spleen, which 
were the direct result of his lathi blows, he must, by virtue of the 3rd 

held liable for culpable homicide amounting to 
AIR 1956 All 668 ( Bansi ). 17 ALJ 866 (Piare) ; 
1953 ALJ 14 : Cr LJ 768 (Parskottam). 


Clause of Section 300 be 
murder. 1956 ALJ 643 
1929 ALJ 244 ( Parshadi) 


27. Merciless beating even if vital part is not injured.— 23 

LAH 145 : AIR 1942 Lah 255 : 43 Cr LJ 812 ( Arjansing ) ; 1939 LAH 77 ■ 
; AIR 1939 Lah 245: 40 Cr LJ 712 (Rahman): AIR 1919 Lah 382:20 


75. AIR 1965 Ptrnj 291 ( Atohansingh'i — 
66 Ain i LR 1230—1965 (2) Cr LJ 

127. 

76. AIR 1940 Mad 745 : 2 MLJ 92 : 41 
Cr LJ 900 (R. Xadar) ; 46 PLR 69 : 
AIR 1928 Lah 351 : 29 Cr LJ 678 
•Fazla), 1948 NAG 435 ( SaUbhai ), 
AIR 1914 Sind 105 :15 Cr LJ 376 


(mo). 

77. 7 Cr LJ 205 (Nga Tun) ; AIR 1932 
Lah 5 (Bahawal) ; 1937 MAD 684 
(Bandi) ; ATR 1944 Mad 251 : MWN 
130 : 45 Cr LJ 733 ( Munimdi) ; 95 
IC 286 : 27 Cr LJ 766 ( Suraj ), 101 
1C 484 ; 28 Cr LJ 452 : AIR 1927 
Oudh 174 (Shtoprasad :. 
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LJ 157 (Samand). 12 Cr LJ 597: 1911 PR 14 (Kutab). 49 Cr LJ 26 
( Guruclev ). 

28. Multiple injuries.— AIR 1938 Lah 834 : 40 Cr LJ 314 (Waryam). 
AIR 1954 San 150 (Sagar). If vital part is not injured, the offence would 
be culpable homicide. (Section 304, Part I) only. See Note 26 to Section 
299, and Notes 12 and 27 to Section 300. 

29. Strangling. —10 LUCK 664= AIR 1935 Oudh 239=1954 IC 93 
(Rajaram). The offence was held to be culpable homicide not amounting to 
murder. Set also AIR 1956 All 731 where accused was acquitted as medi¬ 
cal evidence was dubious. 

30. Single blow.— Death caused by a single blow does not ordinarily 
amount to murder but it may amount to murder in exceptional circumstance 
where the blow is given with excessive violence.— See AIR 1937 MAD 684= 
AIR 1937 Mad 634=38 Cr LJ 1109 (P. P. v. Pandipedda) : held to be 
murder. 

AIR 1933 Rang 338 = 35 Cr LJ 43 (Nga Po) held to be only culpable 
homicide and not murder. 18 blr 793. (Sardarkhan) held to be culpable 
homicide not amounting to murder. 36 blr 210 (Samat). 

See Notes 24 and 25 to Section 299. 

31. Lathi blow on the head.— The capricious effect of injuries on the 

i iea( l _The act of the accused in such a case as this must be judged by the 

light of the common knowledge of mankind upon the dangers and results of 
strikin'* a person on the head. “Death from a blow or blows on the head is pro¬ 
bably as a rule associated by people unskilled in medical science only with the 
breaking of the skull. Ignorance of the actual causes which may bring about 
another’s death in consequence of a blow cannot affect the question of the 
striker’s knowledge and intention when striking the blow. If actual know¬ 
ledge and experience do not do so, instinct at least tells every man that to 
hit another human being any violent blow on the head may possibly result 
or is likely to result or will probably result in serious injury to the person 
struck, but knowledge, belief, or expectation of the amount of injury that 
may be caused must depend upon what is used in inflicting the blow and 
the force with which the blow is delivered.” 

Speaking generally, where a man strikes anoiher on the head with a not 
very formidable weapon one blow only, no greater intention can be attribu¬ 
ted to him than that of causing injury not likely to cause death. In excep¬ 
tional cases although one blow only was delivered in that case, the assailant 
may be found guilty of murder. 5 RANG 817 (Baba). 7 PAT 638 
(Gabhar). 

32 Poisoning. —Gases of death caused by poisoning depend on the 
nature of the poison used, and the quantity of the poison administered. 
\IR 1920 Lah 375=21 Cr LJ 319 ( Kesardin ). AIR 1930 Lah 90=31 Cr LJ 
14 (Ra,naj .56 ALL 228 (Ha PP u). 10 Cr LJ 363 (Mi Pu). 28 blr 1003=27 
Cr LJ 1134 (Shetya). If one deliberately administers a common poison the 
effects of which are well known, it is no defence to say that with the objec t 
of causing some injury short of death one failed to grade the exact dot;e 
correctly. The question whether a person knows what he is administering 
and knows what its effects will be is of course a question of fact in the parti¬ 
cular case. Where it is proved that one person has administered poison 
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Id another causing his death by mixing it with his food the question is 
whether his explanation raises a reasonable doubt as to his guilt. 

In the present case we are satisfied that Dhatura was administered in a 
fatal dose to Minai’s husband and in view of the circumstances we reject 
entirely her story that she did not know what she was administering. AIR 
1940 Nag 125 {Minai). 

Where a person administers a poisonous substance to another which has 
resulted in his death, he is normally expected to know the effect of the 
poisonous substance, and if death has resulted, it must be held that the 
accused person intended death or at least knew that death was the imminent 
result of the poison administered. AIR 1957 Pat 462 (Basil) ; AIR 1918 
All 283, AIR 1923 All 608 and AIR 1926 Bom 518. 

In a trial for murder by arsenic poisoning the prosecution must prove 
that the deceased died of arsenic poisoning, and that the accused administer¬ 
ed arsenic to the deceased with intent to murder. If the prosecution wishes 
to establish the first proposition by means of the Chemical Examiner, and 
weight is to be attached to his evidence, he must be called, sworn, and 
offered for cross-examination. By his evidence he must prove that a lethal 
dose, at least two grains of arsenic were administered to tiie deceased. 
He can do this by proving the discovery of this amount in the body of the 
deceased, or by accounting for its absence in part due to processes of natural 
elimination of the poison from the body before death. Section 510, 
Cr. P. C. is contrary to the accumulated legal experience of what is neces¬ 
sary for the protection of accused persons. It, however, says nothing as 
to the weight to be attached to the Chemical Examiner’s report where he 
himself is not examined on oath. There is no reason, therefore, why the 
ordinary rule of law, which requires evidence to be tested by the administra¬ 
tion of oath and by cross-examinations, should not be strictly enforced if 
any weight is sought to be attached to the report. No weight, as evidence, 
e.g. as proof of death by arsenic poisoning, can be attached to the written 
report by itself, and no person ought to be put in peril of capital, or any, 
punishment on a written report not given on oath and untested by cross- 
examination. 78 Judges who try cases of murder by poisoning should 
invariably put beyond the possibility of doubt the identification of every 
single thing that is suspected to contain any poison. The evidence should 
be complete as to the history of such articles and it should be shown that 
they have been kept in proper remedy throughout if they are to be relied on 
as supporting a conviction and there should be no possibility of any question 
being raised as to the identity of any such article. 70 In a case of murder by 
poison there are three main points to be proved : firstly, did the deceased die 
of the poison in question ; secondly , had the accused got the poison in question 
in his or her possession ; and thirdly , had the accused an opportunity to 
administer the poison in question to the deceased. If these three points are 
proved, a presumption may under certain circumstances be drawn by the 
Court that the accused did administer poison, to the deceased and did cause 
the death of the deceased, 80 There can be a conviction for murder although 


78. 56 ALL 228 (Happu) ; AIR 1933 
Oudh 382 : 35 Cr I.J 189 ( Sarabjii ). 

79. 7 blr 640 : 2 Cr LJ 585 ( Shridhar ). 

80. AIR 1933 All 394 : ALJ 617 : 34 
Cr LJ 754 (Gajrani) ; AIR 1934 Oudh 


62 : .11 OWN 312 : 35 Cr LJ 700 
(Gaya) ; AIR 1923 Lah 825 (Gurdm) ; 
AIR 1916 All 363 ; 17 Cr LJ 102 
( Anandi). 
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:ura was administered only in order to rob the victims by stupefyir w 
i. 81 A person who recklessly administers dhatura to another is guilty 
of murder if death ensues. 45 ALL 557 (_ Xunhu ). 

In the case of a murder by administering poison, the prosecution has 
along with the motive, also to establish that the deceased died of a particular 
poison said to have been administered, that the accused was in possession of 
that poison and that he had the opportunity to administer the same to the 
deceased. 

Thus where the evidence in the case shows that the accused gave the 
deceased three ‘peras’ and within half an hour he became ill and died within 
two hours, that the food which the deceased had taken did not contain any 
poison, that the deceased did not take any other food apart from the ‘peras’ 
and lastly it was clear from the result of the chemical examination that he 
had died of arsenic poisoning. Held that arsenic was contained in the peras 
given by the accused and it also inevitably follows that the accused was in 
possession of arsenic before he gave the peras to the deceased. 82 

33. Dhatura Poisoning. —Allahabad view .—In 30 ALL 568 (Bhagwan 
Din) it was held that Dhatura is not exactly a deadly poison and may often 
be given to merely stupefy a victim. In 31 ALL 148 (Gutali) the accused 
was convicted of murder in view of the large quantity of Dhatura_ administer¬ 
ed which resulted in death within 3 or 4 hours. 20 ALL 143 ; 45 ALL 557. 
Where a medical practitioner is tried for causing death of his patient by 
administering a lethal dose of dhatura and the prosecution has shown that 
even a man of no education in the countryside is aware of the extremely 
poisonous nature of dhatura, but the defence is that there are in the record 
of medical experience cases in which the drug had been successfully adminis¬ 
tered for curing the disease, it is open to the prosecution to show that the 
previous experiment carried out by the accused himself in exactly similar 
circumstances had shown him that, far from being a cure, the drug was a 
certain killer. Even if the accused had been ignorant of the effect of dhatura 
on the human system or the fatal consequences of administering it in such 
cases, he has altogether no excuse to continue to be ignorant or to be opti¬ 
mistic after the death of the earlier patient after the administration of the 
dose. Where the doctor is a qualified person, and administers a drug which 
after due research and experiment is accepted on all hands as the appro¬ 
priate remedy, he also administers it in the prescribed quantity and manner, 
that is to say, orally or by injection as the case may be, and with due pre¬ 
cautions indicated in the science and still the patient dies on account of a 
surprising and unexpected personal idiosyncrasy in such a case, unfortunate 
as the event may be, the doctor would not be liable for any criminal offence. 
Secondly, there is the case where the medicine is certainly the proper one, 
but a mistake has been committed in regard either to the quantity or the 
manner of administration, or in regard to the precautions. For instance, 
if the quantity does not vary very considerably from the prescribed quantity, 
then the position would be one rather of negligence than of knowledge that 
the mistake will certainly result in death. But if the quantity is very consi¬ 
derably in excess of the prescribed quantity, the position might be different. 
It is this class of cases that would present a certain amount of difficulty 
whether the mistake committed by the doctor is so serious or he has gone so 
far out of his way that he should be deemed to have knowledge oftlie 


01. 27 Cr LJ 1400: 98 (C 712 : AIR 
1927 All 104 (. Khelwan ). 


82. AIR 1960 SC 659 {Mahan) See also 
AIR 1960 Andhra 153 (Charku). 
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e^Ftainty of death following his mistake. So, such a case would become 
either murder under Section 302, or a rash or negligent act causing death 
under Section 304-A of the Penal Code ; the decision would depend on all 
the circumstances of the case. 

Thus where the medicine is one not at ail indicated as a proper remedy 
for the ailment in question, in the system practised by the doctor or as for 
that matter, in any system based on science and scientific experiment, even 
if the quantity is no more than the safe dosage, and the mariner is the same 
as indicated for the disease for which the drug is a proper remedy, still the 
fact that the doctor is using the drug for a disease for which it has not been 
prescribed, would make him liable for murder if death follows. This is 
particularly so where both by its nature and in the quantity the administered 
drug is lethal, that is to say, certain to cause death in due course of nature. 
These ingredients alone are sufficient to bring the act within the definition 
of murder ; but where the doctor uses large quantities and applies the drug 
in more than one form, they become aggravating circumstances. The case 
is undoubtedly one of murder coming under definition “fourthly” in Section 
300™ 

Bombay view .—The Bombay view is to be found in 28 blr 1003 {Sketya). 
Fawcette J. held that having regard to the extent to which Dhatura poisoning 
does take place in India, both in the case of men and cattle, there is very 
adequate ground for attributing at any rate to ordinary Indian villagers a 
knowledge of the dangerous results that may occur from administering 
Dhatura. 

Madgawkar J. held that in the case of adult persons deliberately 
administering Dhatura, or some such poison or deleterious substance, and in 
quantities such as to lull three persons within a few hours on the spot, the 
burden is heavily on the accused to show why the ordinary presumption 
from an act so imminently dangerous and so probably fatal should not be 
drawn. 28 blr 1003 ( Shetya ). It is interesting to note that the Bombay 
High Court applied clause (4) of Section 300 to this case of Dhatura 
poisoning. 

Lahore view .—In cases of dhatura poisoning it is always necessary to ascer¬ 
tain the object with which dhatura was administered, and the best indication 
of the intention of the offender can be gathered from the amount of dhatura 
administered. 84 Dhatura was administered in sharbat on a boy, 10 years old, 
in order that according to accused's explanation the victim might become 
mad and his mother might seek accused’s assistance for medical treatment 
of her son and so come under his influence. The boy died within three or 
four hours after drinking sharbat. The assessors were of opinion that there 
was no intention to cause death. It was held : (1) that the fact that the 
accused had no intention to cause death does not take the case out 
of the purview of Section 300. The act by which the death was caused 
was done with the intention of causing such bodily injury as was sufficient 
in the ordinary course of nature to cause death and the case satisfied the 
requirements of Section 300 so as to sustain conviction under Section 302, 
(2) that the explanation was reasonable and so case did not call for extreme 
penalty. 85 In AIR 1919 Lah 420 : 20 Cr IJ 510 (Sadhu) where dhatura 


83. AIR 1903 MP 102 ( Juggankhan >. 

84. AIR 1920 Lah 375 : 21 PLR 6 
( Kesar ). 


85. AIR 1930 Lah 90 : 31 Cr LT 140 
(Rano ). 
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^/Administered to facilitate robbery the conviction was under Section 32 
only. In 12 Or LJ 125 : 9 IC 731 {Laid) which followed 31 ALL 148 and 
dissented from 30 ALL 568, the conviction was under Section 302, 

Madras view*—See AIR 1942 Mad 100—43 Cr LJ 320 {lenkatachalarn) 
where Dhatura poisoning was followed by pneumonia and it was held that 
the accused were not guilty of murder as it was not shown that pneumonia 
was a likely consequence of the administration of Dhatura, but only under 
Section 328. 

Nagpur view* —x\t page 643 of Lyon’s Medical Jurisprudence , 9th edition 
it is said :— <fi In the East, Dhatura is not used with homicidal or suicidal in¬ 
tent ; it is almost invariably employed with the object of producing stupe¬ 
faction, to facilitate theft.” 

With the utmost respect to the learned author vve consider that such a 
general proposition is by no means in accordance with judicial experience in 
the Central Provinces, and certainly cases are not wanting in which the 
administration of Dhatura has caused death, and the person who has ad¬ 
ministered it has been convicted of murder. Our experience is that Dhatura 
is a common poison frequently used to cause death, and we also consider 
that the effects of Dhatura, plants of which are often to be found in villages, 
are well known to the villagers. It may be conceded that Dhatura is some¬ 
times administered in fairly large doses with the intention of stupefying the 
victim, but we have no doubt that if a person consciously administers 
Dhatura and administers fatal dose that person is guilty of murder, for the 
intention to cause bodily injury is clear and knowledge of the results of the 
poison can be safely imputed. AIR 1940 Nag 125 (Minai) which followed 
45 ALL 557 ; 31 ALL 148 and 28 blr 1003. 

The symptoms' of dhatura poisoning or poisoning by some form of atro- 
pin is characteristic and these symptoms cannot be attributed to any natural 
cause except possibly sunstroke or heatstroke and even in the latter cases the 
characteristic delirious aberration is absent. In the case of Dhatura poison¬ 
ing, therefore, it cannot be contended that in the absence of proof that the 
deceased was subject to a fatal dose of the poison, death as a result of that 
poison cannot be presumed. 

S was tried for having administered dhatura poison to her husband in 
his morning tea, as a result of which he died. The only eye-witness examin¬ 
ed by the prosecution was found to be not present when the deceased took 
his tea. S was suspected of illicit intimacy with A , one of the friends of her 
husband. Her conduct subsequent to her husband’s illness however was not 
compatible with her guilt. It was held that in view of certain improbabilities 
in the prosecution story the possibility of suicide could not be excluded and 
the evidence was insufficient to connect her definitely with his death. 86 

34. Aconite.—‘‘Where a wife, not knowing the dangerous properties of 
aconite powder, administered it to her husband by mixing it with his food 
and in consequence the husband died. It was held that she could not be 
found guilty of murder, but inasmuch as her intention was to cause bodily 
infirmity to her husband by depriving him of his will power and so bringing 
hirn completely under her domination, she committed an offence under 
Section 328.” 1943 MAD 679 ( Kuruba ). “Q,gave large quantity of aconite 

to a young married girl, and the girl, under the impression that her husband 


86. AIR 1933 Nag 303 : 16 NLJ 35 : 34 Or LJ 398 (, Sarabai ), 
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begin to love her and consent to send her to her father’s house if he 
could be made to take the said substance with his food, had mixed the same 
with the midday meal of the whole family. On eating the food, the hus¬ 
band’s father and an elder brother died. As the trial was by Jury a con¬ 
viction under Section 302/115 was substituted for one under Section 302/109.” 
58 CAL 1228 (Arndt). 

A person who administers to another aconite producing fatal results 
within three hours cannot but have the intention of killing him. In any case, 
he must be taken to know that his act is so imminently dangerous that it must 
in all probability cause death or such bodily injury as is likely to cause 
death, and if death ensues, he is guilty of murder, notwithstanding that his 
intention may not have been to cause death. AIR 1954 Him P 11 : 1953 
Cr LJ 1900 (Findal ). 

35. Arsenic. — <C A person who administers a well-known poison like arse¬ 
nic to another must be taken to know that his act is so imminently dangerous 
that it must in all probability cause death or such bodily injury as is likely to 
cause death and, if death ensues, he is guilty of murder, notwithstanding that 
his intention may not have been to cause death.” 40 ALL 360 (Gauri Shankar) 
followed in AIR 1930 Oudh 502 : 7 OWN 980 (Chatra). In AIR 1933 Nag 
303 it was held that “Death by the administration of arsenic is from its exter¬ 
nal symptoms easily liable to be confused with death due to gastritis and 
kindred ailments and a careful quantitative analysis of the contents of the viscera 
is generally necessary in order to establish that death was actually caused by 
the arsenic found in the body.” Attempt to murder with sweets poisoned 
with arsenic, See AIR 1921 Lah 108:60 IG 50: 22 Cr LJ 194 (Ladha). 
Prosecution must prove that a lethal dose of arsenic that is 2 grains or more 
had been administered and a complete analysis should be made. AIR 1958 
AH 1 (Fateh Bahadur ). 

In 40 ALL 360 (Gaurishanker) the second part of clause (4) of Section 
300 was applied to convict accused of murder. See also AIR 1948 Mad 293 : 
MLJ 1 ( Kondatnma ). 

35-a. Other poisons. —Lethal dose of Sodium Nitrite is 20 to 30 grains. 
When only 1 grain was detected in the viscera, conviction under Section 302 
was altered to one under Section 326. AIR 1957 Andhra 456 ( Hannmantha 
Raa ). 

36. Oleander. —Section 301 was applied in 1948 MLJ 1 (Kondamma). 
See AIR 1957 Pat 462—a case of poisoning by liquor containing oleander 
where the conviction was under Section 302. 

37. Clause 4. Knows that it is imminently dangerous that it 

must in all probability cause death — or such bodily injury is likely to cause 
death , and commits such act without any excuse for incurring the risk of causing death 
or such injury as aforesaid . 

In the following cases it was held that clause (4) applies only to cases to 
which clauses (1), (2) and (3) cannot be applied and in which there was no 
intention to cause bodily injury to anv particular person : 20 LAH 77 
(Rahman). 1887 PR 32 (Ghufar). 3 Cr LJ 355 (Shwe Bin). 5 Cr LJ 306 
(. NgaNubari ). 15 Cr LJ 610 (A awab). 16CrLJ74 (Abdul Karim). AIR 

1937 Cal 432-38 Cr LJ 868 (Manindra). AIR 1937 Lah 593-28 Cr LT 
1073 (Masta ). 
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The 4th clause of Section 300 deals with cases where an act is done 
without intention to kill a particular person but with such utter disregard of 
consequences that there is imputable knowledge that death is an extremely 
likely contingency.” 20 LAH 77 {Rahman). 

Where out of the three accused who felled the deceased on the ground, 
one pressed the hands and the other pressed the feet of the deceased on the 
ground and the third gave repeated blows on the hands and feet of the 
deceased with his bhujali thus creating eighteen injuries as a result of which 
the deceased died in the hospital after a lapse of about eighteen hours, the 
fourth clause does not apply. 87 

An injury caused on the skull with a sharp-edged instrument, which 
was attended with such consequences could in all probability have ended in 
death. Magistrate ought not to have held without examining the doctors that 
the injuries on his head were not such as could in all probability have 
resulted in death. 88 

To cause death merely by doing an act with the knowledge that it is so 
imminently dangerous that it must in all probability cause death, does not 
constitute murder as defined in clause (4) of Section 300, but is mere culpable 
homicide not amounting to murder. In order that an act done with such 
knowledge should constitute murder, it is also necessary that it should be 
committed without any excuse for incurring the risk of causing death or such 
bodily injury. An act done with such knowledge alone is not prim facie an 
act of murder, subject to proof that there is some excuse. It becomes an 
act of murder, only if it can be positively affirmed that there was no excuse. 
The requirements of this clause are not satisfied by the act of homicide being 
an act of extreme recklessness it must be a wholly inexcusable act of extreme 
recklessness. It follows that when in view of all the circumstances found to 
exist in a particular case, it cannot be affirmed of an act failing in other 
respects within clause (4) of Section 300, that it was committed without any 
excuse for incurring the risk mentioned, then such act, notwithstanding that 
it was done with the knowledge that it was so imminently dangerous that it 
must in all probability cause death, is merely culpable homicide not amount¬ 
ing to murder under Section 299, clause (3). It is culpable homicide because 
the act causing death is done with the knowledge that the actor is thereby 
likely to cause death : it is not murder because it does not satisfy both parts 
of the definition of murder in clause (4) of Section 300. Being culpable 
homicide and not being murder, the act is necessarily culpable homicide not 
amounting to murder. 89 

Clause (3) of Section 299 and clause (4) of Section 300 appear to me in¬ 
tended to apply (I do not say that they are necessarily limited) to cases in 
which there is no intention to cause death or bodily injury. Furious driving, 
firing at a man near a public road, would be cases of this description. Whe¬ 
ther the offence is culpable homicide or murder depends on the degree of 
risk to human life. If death is a likely result, it is culpable homicide ; if it 
is the most probable result, it is murder. 90 But in the following cases clause 
(4) of Section 300 was applied to cases where injury was voluntarily inflicted 
and where there was intention to cause bodily injury and to cases of poison¬ 
ing :—35 ALL 329 ( Kanhai ). AIR 1917 Lah 226=18 Cr LJ 868 (Poising). 


07. AIR 1964 l>at 334 (Dharam) : 1963 
BLJR 384. 

88. AIR 1962 MP 239 (In re Randhir) : 
1961 Jab L J 1282 : 1962 (2) Cr LJ 


190. 

89. 1887 PR 32 (Barkatulla), 1891 PR 9 
( Atlra). 

90. Melville J. 1 BOM 342 { Govinda ). 
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*AT 911 (, Judagi '). 20 blr 1003 (Shelya —case of poisoning). 1935 MWN 
1230 ($atigulugad-~c&se of poison). 40 ALL 360 {Garni Skanker —Case of 
poison). AIR 1935 Pesh 155=37 Gr LJ 87 (, Nihalsing ). AIR 1939 Rang 
225=~40 Gr Lj 725 (Mga Chit), 1940 ALL 647 ( Dhirajia ). 6 Gr LJ 389 
{Nga Mating ). 

The emphasis in the preceding part of clause (4) is on the imminently 
dangerous nature of the act itself. It cannot be said that the attack by fists 
or even by the wooden end of a scythe is by itself of such a nature as must 
in ail probability cause death. Death in an attack of this nature is an ex¬ 
ception rather than the rule. The degree of knowledge required in clause 
(4) is so strong as to make it impossible to believe that the peri} of the act 
ensuing in fatal consequences had not irresistibly forced itself on the mind 
of the offender and yet he had deliberately chosen to disregard this danger 
signal. Where this degree of knowledge cannot be fastened on the accused 
and it is a case where all that can be said is that death might have been 
known to be the probable result of the act but not a case where death must 
have been known to be the most probable result of the act, the conclusion 
brings the case out of clause (4) of Section 300 and would reduce the offence 
to one of culpable homicide not amounting to murder, that is, one under 
Section 304. AIR 1955 All 321 ( Faquira ). 

For a case of firing a gun at a crowd. See AIR 1962 Andhra 166 {Mala). 

Shooting an arrow on the lower part of the body cannot constitute an 
act so imminently dangerous that it must in all probability cause death or such 
bodily injury as is likely to cause death. The application of clause (4) of 
Section 300 to such a case is inapt. AIR 1956 MBh 207 ( jVambu ). 

38. Distinction between clause (4) of Section 300 and clause (3) 
of Section 299. —In 1 BOM 342, Melville J. said that the distinction was 
one of the degree of risk to human life. If death is a likely result, it is cul¬ 
pable homicide, if it is the most probable result it is murder. But the second 
part of clause (4) of Section 300 does not seem t:o have been properly con¬ 
sidered by Melville J. See also Appendix D. 

Clause (3) of Section 299 and clause (4) of Section 300 both require 
knowledge of the probability of the act causing death. Clause (4) of Sec¬ 
tion 300 requires this knowledge in a very high degree of probability. The 
following factors are necessary : ( i ) that the act is imminently dangerous, (it) 
that in all probability it will cause death or such bodily injury as is likely to 
cause death, and (iii) that the act is done without any excuse for incurring 
the risk. 

Clause (4) of Section 300 is not intended to apply to cases in which a person 
intends to inflict an injury likely to cause death because the section speaks of 
knowledge and not of intention of an injury likely to cause death. Usually 
it applies to cases in which there was no intention of causing death or of 
causing any bodily injury. It may, however, also apply to an act in which 
the intention is to cause simple grievous hurt merely, but the act is done with 
the knowledge and in the circumstances mentioned in the clause. AIR 1953 
All 203 : 1952 ALJ 546 [Behan). 

39. Imminently dangerous. — Although clause (4) has been applied 

to eases where there was intention to cause bodily injury to a particular 
person, (see Note 37) on the ground that the act which was intended to cause 
bodily injury was imnring**^ the opinion of author, the words 

) i 6 . . . 
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imminently dangerous’ and the word ‘risk’ point to the view that clause (4) 
is restricted to acts which are generally dangerous. It is not apt to call 
a violent assault on a particular person as imminently dangerous. Unless 
this view is taken it would be difficult to draw a distinction between clause 
(3) of Section 299 and the second part of clause (4) of Section 300. See 
Appendix D. 

Section 300, clause (4) applies to shooting with a gun, 1952 RLW 145 
(Kanji). Where a person is found to have stuffed a handkerchief in the mouth 
of a woman to silence her and then to have sexual intercourse with her and 
the woman is found to have died of suffocation prior to the commission of the 
sexual intercourse, it cannot be said that the natural consequence of the stuffing 
of the kerchief is definitely death. The accused cannot be saddled with the 
intention or knowledge necessary to constitute an offence under Section 302. 
The most that can be said is that the offender must be presumed to have known 
that he was likely to cause death when he stuffed the kerchief in the mouth 
of the deceased and he has to be convicted of an offence under Section 304. 91 
The fourth clause of Section 300 can only apply when the case is not covered 
by any of the first three clauses of that section. The provisions in the Fourth 
part of Section 300, apply to a person who commits an act of that nature 
and has no intention of causing an injury to any particular individual, and 
that that part does riot apply to a case where the accused deliberately fired 
shots at the deceased. 92 Illustrations of acts imminently dangerous. 98 
Exploding a bomb in a crowded street. 94 Striking another in the throat 
with a knife. 95 Striking on the head with great force with a lethal weapon. 

The words “without any excuse aforesaid” indicate that the imminently 
dangerous act is not murder if it is done to prevent a greater evil. If the 
evil can be avoided without doing the act, then there can be no valid justi¬ 
fication for doing the act which is so imminently dangerous that it must, in all 
probability, cause death or such injury as is likely to cause death. Where 
the act ol the accused in jumping into the well with her children was 
clearly one done by her knowing that it must in all probability cause 
the death of her children, the fact that there were quarrels between her and 
sister-in-law and that her life had become unbearable on account of this 
family discord, could not be regarded as a valid justification. The act of the 
accused was, therefore, clearly murder under Section 300. 9G 

When the wife of £>and the deceased woman were quarrelling, and . Q, 
being provoked by the abuse given to his wife, in sudden anger struck the 
deceased a heavy blow on the head with a heavy lathi and fractured her 
skull and caused her death, it was held that the circumstances of the case 
did not lead to the inference of an intention to kill and it could not be in¬ 
ferred on the evidence that (7 had the knowledge that the act was so immin¬ 
ently dangerous that it must in all probability cause death. 97 “The operation 
of the five exceptions to Section 300 is practically somewhat different in 
respect to an act which falls within one of the first three clauses of Section 
300, and in respect to an act which falls within the 4th clause. These four 


91. AIR 1952 MBh 25 : Or 1J 261 
(Narain Rad). 

92. AIR 1937 Cal 432: 38 O I,J 868 
(Basdev). AIR 1955 Pep 165 (Binder). 

93. AIR 1930 Lih 266: 31 PLR 73 :31 

Cr IJ 2j90. 121 IG 726 (Bhagat). 

94. 8 PAT 91! (Judagi). 


95. AIR 1939 Rang 225 : 40 Or l.J 725 
(Am Chit). 

96. AIR. 1953 MBh 61: Gr JJ 588 
(Gmrsibai). 

97. AiR 1927 Pat 406 : 8 PLT594 : 28 
O I,| 541 (RmnJMa). AIR 1925 
Lah 559 ( Ghularn). 
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uses, it should be remarked, describe exhaustively all the classes of acts to 
which the five exceptions apply. The exceptions operate in this way. The 
existence of all the circumstances described in an exception excuses an act 
which would otherwise be murder within one of the first three clauses, to 
the extent that the act constitutes only culpable homicide not amounting 
to murder and not murder. Here the act is prima facie murder unless and 
until an exception is established. There is no inconsistency involved in 
finding that an act fails within one of these clauses and also falls within an 
exception, for all the circumstances of any exception may co-exist with the 
murderous intention. When, however, an act falls within the 4th clause of 
Section 300, as regards the knowledge with which it is done, and the cir¬ 
cumstances constituting an exception exist, there is this difference, it cannot 
consistently be affirmed (at the end of a trial and upon all the evidence) of an 
act causing death done with the knowledge described, in one breath that it 
was done without any excuse for running the risk of causing death and in 
the next breath that it was done under circumstances which the law declares 
to be an excuse for the act of causing death to the extent of preventing the 
culpable homicide not amounting to murder. It has recently been decided 
by this Court that it is a matter of fact, and not of law, whether a particular 
act of homicide committed with the knowledge described in clause (4) of Sec¬ 
tion 300 is committed without any excuse. As the 4th clause is framed, it need 
never be determined as a matter of law what circumstance, other than or 
falling short of the five exceptions, constitutes an excuse, it being in each 
case a question of fact, whether from concomitant circumstances ‘which are 
proved the just inference is that the act was done without any excuse’. As 
this 4th clause is expressed like the three preceding clauses to be subject 
to the five exceptions which are legal excuses for murder (as contra-distin¬ 
guished from culpable homicide), it is evident that the words ‘without 
any excuse 5 in clause (4) do not mean merely -'in the absence of the circums¬ 
tances’ described in the exception. A jury or Court as a judge of fact is 
left at liberty to affirm upon proof of circumstances other than, or falling 
short of, an exception, not that these circumstances form an excuse for 
murder, but that in view of them the jury or Court is unable to affirm that 
the particular act of homicide was committed without any excuse, and is 
therefore unable to pronounce the act to be culpable homicide amounting 
to murder as defined in clause (4) of Section 300.” 1887 PR 32 (Barkatulla ). 

40. Without any excuse for incurring the risk. —Before an 
imminently dangerous act can constitute murder under clause (4) it must be 
proved that there was no excuse for committing the act. See Note 39 and 1940 
ALL 647 (D hi raj ia ). See also Section 81, I. P. C. In order that an act 
done with such knowledge should constitute murder it is necessary that it 
should be committed without any excuse for incurring the risk of causing 
the death or bodily injury. An act done with the knowledge of its consequ¬ 
ence is not prima facie murder. 11 becomes murder only if it can be posi¬ 
tively affirmed that there was no excuse. The requirements of the section 
are not satisfied by the act of homicide being one of extreme recklessness. 
It must, in addition, be wholly inexcusable. When a risk is incurred— 
even a risk of the gravest possible character which must normally result 
in death—the taking of that risk is not murder unless it was inexcusable 
to take it. It is not possible to say that Mst. D in jumping into the well 
did so without excuse. We must consider in assessing what is excuse or is 
not excuse the state of mind she was in. She feared her husband and she 
had reason to fear her husband. She was endeavouring to escape from him 
at dawn and in the panic into which she was thrown when she saw him 
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ind her she jumped into the well. She had excuse and that excuse was 
panic or fright or whatever you like to call it. She is not guilty of murder. 
1940 ALL 647. (. Dhircjia ) 

41. Excuse and exception. —In the case of cases falling under clause 
(4) the act does not need an excuse or justification as it may be a lawful 
act ; it is only the incurring of the risk that needs an excuse. 

In cases to which an exception is applicable, it is the act itself that is ex¬ 
cused by the circumstances falling under the exception. 

42. Exceptions. —The view that unless the act done constitutes prima 
facie murder, the question of the application of an exception to Section 300 
need not be considered has been expressed in—8 LUCK 301 (Ratan). AIR 
1933 Oudh 148, AIR 1919 All 389-20 Cr LJ 608 [Piare). AIR 1935 Oudh 
281—36 Cr LJ 534 (Rameshwar). 

It is only when a case has been made out which if unrebutted would 
warrant a conviction that the question of the application of an exception 
arises. 

See also Note 39. An offence may amount to culpable homicide but not 
to murder even though none of the exceptions in Section 300 are applicable 
to the case. 98 The Penal Code recognises no exception to a case of murder 
than the five exceptions enacted in Section 300 and no Court will be justified 
in reducing a crime of murder into one of culpable homicide not amounting to 
murder without advertence to those exceptions. (1954) Tc 366 : Ker LT 206 
{Marti). If the act does not fall within one of the four clauses of Section 300, 
there is no need to consider whether any of the exceptions applies. But 
before culpable homicide can amount to murder, two conditions must be 
fulfilled {a) one of the four clauses of Section 300 must apply and ( b ) none of 
the exceptions should apply. If either of these conditions are not fulfilled, 
the culpable homicide would not amount to murder. An act amounts to 
murder only (1) if it is a culpable homicide as defined in Section 299, and (2) 
if in addition one of the four clauses in Section 300 apply provided further 
that none of the exceptions to Section 300 applies. Of course if death is caused 
and one of the four clauses of Section 300 applies, then automatically the case 
would also fail under Section 29 *. A culpable homicide would not amount, 
to murder if it is a case of mere knowledge that the act is likely to cause 
death or if there was intention to cause such bodily injury as is likely to 
cause death but the act was not done with the intention of causing such 
bodily injury as the offender knows to be likely to cause the death of the 
person to whom the harm was caused. See AIR 1939 Rang 225 : 40 Cr LJ 
725 ; 183 TC 145 {JVga Chit). 

43. Burden of proof of exceptions. —Section 105, Evidence Act 
and author’s commentary on Evidence Act, Section 105. In order to take 
a cause out of the category of murder, it is for the accused to show that his 
act comes within the purview of any of the exceptions to Section 300." But 
if in any case the oHence would not amount to murder, there is no burden on 
the accused to show that one of the exceptions is applicable. 

44. Exception 1.—In order that this exception may apply— (a) there 
must be provocation, (b) the provocation must be grave and sudden, (c) by 


98. AIR 1935 Oudh 239 : OWN 140: 
154 IC 93 ; |S Cr LJ 454 (Rajaram). 

99. AIR 1957 Puni 81. AIR 1919 All 
389 : 17 ALL 866 : 20 Cr IJ 608 : 52 


IC 224 [Piare) ; AIR 1933 Oudh 
148 : 8 LK 301 [Ratan ); AIR 1955 
Punj 191 [Atma Singh). AIR 1935 
Oucih 281 : 36 Cr Lj 534 ( Rameshwar). 




Note 44] of offences affecting the human body 




of such grave and sudden provocation the offender must be deprived 
of the power of self-control, (d) the death of the person who gave the provo¬ 
cation must be caused or of any other person, by mistake or accident. These 
requirements are stated in the exception itself. AIR 1952 Bho 21 : 1952 
Or LJ 945 [Kanhayalal). 22 Cr LJ 674 : 63 IC 610 {Lai Singh). 

The authors of the Code say :—“We agree with the great mass of man¬ 
kind, and with the majority of jurists, ancient and modern, in thinking that 
homicide committed in the sudden heat of passion on great provocation 
ought to be punished but that in general it ought not to be punished so 
severely as murder. It ought to be punished in order to teach men to enter¬ 
tain a peculiar respect for human life ; it ought to be punished in order to 
give men a motive for accustoming themselves to govern their passions, and 
in some few cases, for which we have made provision, we conceive that it 
ought to be punished with the utmost rigour. In general, however, we 
would not treat homicide committed in violent passion, which had been sud¬ 
denly provoked, with the highest penalties of law. We think that to treat 
a person guilty of such homicide, as we should treat a murder, would be a 
highly inexpedient course—a course which would shock the universal feeling 
of mankind and would engage the public sympathy on the side of the delin¬ 
quent against the law.” Note M, p. 144. 

The test of ‘grave and sudden' provocation is whether a reasonable man 
belonging to the same class of society as the accused, placed in the situation 
in which the accused was placed, would be so provoked as to lose his self- 
control. In India, words and gestures may also, under circumstances, cause 
grave and sudden provocation to an accused so as to bring his act within the 
first exception to Section 300. The mental background created by the previ¬ 
ous act of the victim may be taken into consideration in ascertaining whether 
the subsequent act caused grave and sudden provocation for committing an 
offence. The fatal blow should be clearly traced to the influence of passion 
arising from that provocation and not after the passion had cooled bv lapse 
of time, or otherwise giving room and scope for premeditation and calcu¬ 
lation. 

When the wife of the accused confessed to him that she had illicit inti¬ 
macy with the deceased who was not present there, it can be assumed that 
he had momentarily lost his self-control. But then after this when he drove 
his wife and children to a cinema, left them there, went to his ship, took a 
revolver on a false pretext, loaded it with six rounds, did some official busi¬ 
ness there, and drove his car to the office of the deceased and then to his flat, 
went straight to the bedroom of the deceased and shot him dead and between 
the time when he left his house and the time when the murder took place, 
three hours had elapsed, there was sufficient time for the accused to regain 
his self-control, even if he had not regained it earlier. On the other hand, 
iris conduct clearly shows that the murder was a deliberate and calculated 
one. The mere fact that before the shooting the accused abused the deceased 
and the abuse provoked an equally abusive reply could not conceivably be a 
provocation for the murder. Therefore, the facts did not attract the provi¬ 
sions of Exception 1 to Section 300. 1 False accusation of theft is not grave 
provocation. 2 

In determining whether a person accused of homicide is entitled to the 
benefit of the doctrine of grave and sudden provocation, the Courts in this 


AIR 1960 SC 605 ( Nanavati ). See 
also AIR 1962 Andhra 166 {Mala). 


t AIR 1961 Ail 538 (Mahmood). 
also AIR 1960 Raj 101 ( Balchad). 
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try must consider the following matters : firstly, what is put forward as a 
grave and sudden provocation given by the victim, by means of actions, con¬ 
duct, words, or gestures, must not only be sudden but also be capable of 
being considered grave, according to the norms or standards which govern 
the accused. These norms or standards represent ideas and sentiments about 
what is right and wrong. They may be the result of the membership of a 
particular social group such as nation, a community, or, even a family—or of 
the peculiar history and circumstances of the accused, determining the ac¬ 
cused’s reactions towards the victim at a particular time. In every case, the 
test applied is an objective one in the sense that it must be capable of accep¬ 
tance by reasonable men. The purely subjective or aberrent notions or out¬ 
look of the accused, even if due to his “constitutional” defects, over which 
he has no control, have to be disregarded. Secondly, the Court has to con¬ 
sider whether the accused acted normally or reasonably, according to the 
standards and norms applicable to his group, until he lost control over him¬ 
self. If he himself acted improperly or unreasonably, so as to invite what is put 
forward as the provocation, he could not get the benefit of the doctrine. 
Thirdly, it has to be shown that the act causing death was committed after loss 
of self-control but before self-possession has had an opportunity to return. This 
can often be presumed from the existence of a grave provocation and the 
sudden and drastic character of the violent and hasty act immediately 
following the provocation, but facts and circumstances may sometimes exist 
which destroy die presumption and show that self-possession was not actually 
lost so that the accused could not get the benefit of the doctrine. 

D (the brother of the deceased) had been under the stress of previous 
provocations, but he had controlled himself and had acted quite reasonably, 
and properly until the very last acts of provocation, by the use of foul and filthy 
language hurled at the appellant’s father and the appellant himself by the ap¬ 
pellant’s own brother S (deceased) who also aggressively advanced towards D 
who had only protested against the use of foul and abusive language and grap¬ 
pled with him. The mother of the accused and the deceased was also present 
at that time. The highly abusive words were uttered within the hearing of the 
neighbours and others who came to the spot in a crowded locality. D , losing 
self-control, seized a knife as the nearest weapon which came to his hand then 
and there, and suddenly stabbed S twice with it during a fit of fury, resulting 
in the death of S. There was no evidence of any cooling time or any oppor¬ 
tunity for deliberation between the provocation and the sudden acts of D 
by which he caused the death of his brother S. 

It was held, that there was a grave and sudden provocation for D and 
the appellant stabbed S, while he was deprived of the power of self-control, 
and he was entitled to the benefit of Exception 1 to Section 300, I. P. C.> 
and could not be convicted under Section 302. 



the 

must necessarily be lacking, 
under Section 304, Part 1I. S 

Knowledge of widow’s intimacy with third person not grave provocation 
for who is in illicit intimacy with the widow. Refusal to marry (> is not 
grave or sudden provocation. * 4 


\ 3. AIR 1964 Ail 262 (Akhtar v. State). 
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A husband is likely to be gravely provoked by the threat: of his wife to 
leave him and to live with some one else. Exception 1 applies if she uses 
indecent language during the quarrel. 5 

(I is entitled to protection of Exception 1 where deceased abused 
filthily and then charged Q, with having committed unnatural offence with a 
pigeon. 6 

The question as to whether provocation is grave and sudden is one of 


fact. 7 


Under Exception 1 of Section 300 the provocation must be grave 
and sudden and must have by its gravity and suddenness deprived the accused 
of the power of self-control. It ought to be distinctly shown not only that 
the act was done under the influence of some feeling which took away from 
the person doing it all control of his action but that the feeling had an ade¬ 
quate cause. In the absence of such proof the atrocity of the offence will 
not be mitigated and the offender will not be able to escape the legal conse¬ 
quences of his act. The test is that of the effect of the provocation on a 
reasonable man, so that an unusually excitable or pugnacious individual is 
not entitled to rely on provocation which would not have led an ordinary 
mail to act as he did. In applying the test it is of particular importance to 
consider whether sufficient interval has elapsed since the provocation to allow 
a reasonable man time to cool and to take into account the instrument with 
which the homicide was effected, for to retort in the heat of passion induced 
by provocation by a simple blow is a very different thing from making use 
of a deadly instrument like a sharp and large knife. Again, if it appears 
that he meditated upon his revenge or used any trick or circumvention to 
effect it, it would show deliberation, which would be inconsistent with the 
excuse of sudden passion and would be the strongest evidence of malice. 
The length of time intervening between the alleged affront and the retaliation 
is evidence in itself of deliberation. It must not, however, be understood that 
any trivial provocation which in point of law amounts to an assault or even 
a blow will reduce the crime of the party killing to culpable homicide not 
amounting to murder. AIR 1957 All 377 ( Hafizullah ) : Cr LJ 617. 

The provocation has to be, not only sudden, but grave and the gravity 
of the provocation is to be judged by the fact whether or not the offender is 
deprived of the power of self-control* Each little provocation cannot be 
called grave simply because the consequences ensuing from that provocation 
at the hands of the accused have been grave. The provocation must be such 
as will upset not merely a hasty, hot-tempered and hyper-sensitive person but 
would upset also a person of ordinary sense and calmness. The law does not 
take into account abnormal creatures reacting abnormally in given situations. 
The law contemplates the acting of normal beings in given situations. A 
Court has to consider whether a reasonable person placed in the same posi¬ 
tion as the accused was, would have reacted under that provocation in the 
manner in which the accused did. AIR 1957 All 317 (Dhanno Khan) : 
Cr LJ 498. 

Exception 1 will not apply if there was deliberation or previous prepa¬ 
ration to catch a person in the act of adultery or if even before he had re¬ 
ceived any provocation the offender had made preparations or had intended 


MPLJ 592. 

7. 1963 (l) Cv LJ 120 [Chet Ram) 
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wound the person who subsequently gave the provocation or had armed 
himself with a weapon. 8 Iri order to bring a murder under Exception l 
to Section 300, the provocation must be grave and sudden upon an adequate 
cause and that should be strong enough to make a normal man lose his self- 
control. The peculiar notions of a man about his wife’s subjection to him 
cannot be allowed to give latitude to murder. The weaker sex is not to be 
regarded as chattel and a husband cannot be given the right to take the life 
of his wife on the unfounded suspicions that his wife was carrying on an 
intrigue with someone else. 9 

Where the accused expected to find the deceased to come to a particular 
place to prosecute his intrigue with a girl who was betrothed to one of them, 
and were lying in wait, armed with spears and intended to murder him, if 
he did, the provocation is not sudden and the accused are not deprived of 
their power of self-control, the accused in such a case are guilty of murder. 10 
Where the deceased having no particular right to interfere between a hus¬ 
band and wife, interferes while the accused is taking away his wife by hold¬ 
ing her hand without rough-handling her and threatens to attack the accused 
or in all probability hits him with a cane, such interference amounts to grave 
and sudden provocation within the meaning of Exceptions 1 and 4 to Sec¬ 
tion 300, especially when the parties concerned are to a certain extent drunk. 11 
Upon the trial a person charged with the murder of his wife it was proved 
that the accused had entertained well-founded suspicions that his wife had 
formed a criminal intimacy with another person ; that one night the deceased, 
thinking that her husband was asleep, stealthily left his side ; that the accused 
took up an axe and followed her, found her in conversation with her paramour 
in a public place, and immediately killed her. It was held that the act of 
the accused constituted the crime of murder, the fact not showing “grave and 
sudden provocation” within the meaning of Section 300, Exception 1, so as to 
reduce the offence to culpable homicide not amounting to murder. 12 Excep¬ 
tion l will not apply where deceased was exercising a right of private defence. 
12 Cr LJ 477 (JVyo). Exception 1 does not apply where accused killed the 
lover of his wife in his sleep. AIR 1928 Oudh 245 : 29 Cr LJ 465 
( Pateshwar ). 

On a plain reading of Exception 1, it is clear that the accused persons 
will be entitled to come within the Exception if only the deceased was respon¬ 
sible for provoking the accused to such an extent that a reasonable man in 
the circumstances would lose his power of self-control and further that the 
provocation must be grave and sudden. If indeed the circumstances in which 
the offence was committed indicate that there was sufficient time for the 
passion of the accused to cool down and that reason had in fact resumed its 
functions before the fatal blow was given, or the last act was committed 
which led to the death of the man, it cannot come under Exception 1. 
Moreover it is the settled law now that the mode of resentment bears some 
proper and reasonable relationship to the sort of provocation that has been 
given. We feel, it is apt to quote here a charge to the jury in exposing the 
law on the subject in a masterly and inimitable way quoted in the judgment 
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of Lord Goddark C. J. at p. 932 in the case of R. v. Duffy , 1949-1 All ER 932n. 
Provocation is some act, or series of acts, done by the dead man to the 
accused which would cause in any reasonable person, and actually caused in 
the accused, a sudden and temporary loss of self-control, rendering the accused 
so subject to passion as to make him or her for the moment not master of his 
mind. Let me distinguish for you some of the tilings which provocation in 
law is not. Circumstances which predispose to a violent act are not enough, 
severe nervous exaspiration or a long course of conduct causing suffering and 
anxiety are not by themselves sufficient to constitute provocation in law. 
Indeed, the further removed an incident is from the crime, the less it counts. 
A long course of cruel conduct may be more blameworthy than a certain act 
provoking retaliation, but you are not concerned with blame here : —the blame 
attaching to the dead man. 

It does not matter how cruel he was, how much or how little he was to 
blame, except in so far as it resulted in the final act of the appellant. What 
matters is whether this girl had the time to say “Whatever I have suffered, 
whatever I have endured, I know that ‘Thou shall not kill’.” Similarly, 
circumstances which induce a desire for revenge, or a sudden passion of 
anger, are not enough. Indeed, circumstances which induce a desire for 
revenge are inconsistent with provocation, since the conscious formulation of 
a desire ior revenge means that a person has had time to think, to reflect and 
that would negative a sudden temporary loss of self-control which is of the 
essence of provocation. Provocation being, therefore, as I have defined it. 
There are two things, in considering it, to which the law attaches great im¬ 
portance. The first of them is whether there was what is sometimes called 
time For cooling, that is, for passion to cool and for reason to regain dominion 
over the mind. That is why most acts of provocation are cases of sudden 
quarrels, sudden blows inflicted with an implement already in the hand, per- 
haps being used, or being picked up, where there has been no time for reflec¬ 
tion. Secondly, in considering whether provocation has or had not been 
made out, you must consider the retaliation in provocation, that is to say, 
whether the mode of resentment bears some proper and reasonable relation¬ 
ship to the sort of provocation that has been given. Fists might be answered 
with fists, but not with a deadly weapon and that is a factor you have to 
bear in mind when you are considering the question of provocation. 

Every kind of provocation will not reduce the crime to man-slaughter ; 
to have that effect the provocation must be such as temporarily to deprive 
the person provoked of the power of self-control, as the result of which he 
commits the act; which causes the death, 1942 ACT ( Mancini ). The test to 
be applied is that of the effect of the provocation on a reasonable man, so that 
an unusually excitable or pugnacious individual is not entitled to rely on pro¬ 
vocation which would not have led an ordinary person to act as he did. It 
is important to consider whether a sufficient interval has elapsed since the 
provocation to allow a reasonable person time to cool, and account must also 
be taken of the instrument with which the homicide has been effected. The 
mode of resentment must bear a reasonable relationship to the provocation 
if the offence is to be reduced to man-slaughter. AIR 1956 Orissa 108-110 
(Laikhan ). 

Knowledge of (> of his brother’s widow’s intimacy with P not grave 
provocation for O even if he be on illicit intimacy with the widow. 13 

The quarrel started between the accused and his wife when the accused 
returned home late at night. The wife was greatly provoked and stated that she 
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#ould be better advised to leave him and live with some one else if the husband 
persisted in his conduct. The accused caught hold of his wife by ti he hair 
when she went in and brought a broom stick and used indecent language ot 
abuse which further aggravated the provocation, culminating in the accused 
beating her with the broom-stick, kicking her and beating her with an iron 
rod which happened to be there as a result of which she died, in the 
circumstances, it was held that a husband is likely to be gravely provokedjiy 
the threat of his wife to leave him and to live with some one else ; il the wile 
brought a broom-stick and used indecent language of abuse during the course 
of the quarrel, this is likely to have deprived the husband of all powers of sell- 
control. 1 This is an appropriate case for the award of the benefit of Excep¬ 
tion 1 to Section 300 of the Penal Code. The applicability of this Exception 
has to be judged in relation to the class of persons to whom it is applied, 
their general habits of living, speech and domestic relations. 

Refusal of widow with whom Q, was illicitly intimate to marry Q, is not 
grave or sudden provocation for Q,. 16 

45. General principles.— See Notes 46—54. 

46. Reasonable man.— The test is whether the provocation is such as 
to deprive a reasonable man of his power of self-control. An unusually 
excitable or pugnacious or hot tempered or hyper-sensitive individual or a 
person afflicted with defective control and want ol mental balance is not 
entitled to rely on provocation which would not have led a 

sense and calmness to cause death : Mancim v. D. 1. 2 . (1942 A U y). i 
K K 1116 (Lesbini). AIR 1930 Cal 199 -31 Cr LJ 637 (Dmbandhu.). 5 
LAH 67 (Sorab ). 7 LAH 488 ( Khadini ). AIR 1934 Lah 600=36 Cr LJ 306 

{Sarajdin). AIR 1939 Lah 345 (. Desraj). See also 1915 KB 431 (R«r v Hopper). 
1935 AC 462 (Woolringlon). 1946 AC 588 {Holmes). AIR 1957 Mad 541 
(Mumnian) : Cr LJ 970. See also AIR 1957 All 317 : Cr IJ 498 in Note 44. 

The degree of the loss of the power of self-control envisaged is that of a 
reasonable “person having regard to the degree of gravity of provocation. 1 
the degree and duration of the loss of the power of sell-control ate not 
commensurate with the degree of gravity of provocation, the benefit of Excep¬ 
tion 1 cannot be availed of by the offender. The language of Exception 1 
will also not apply if the violence used by the offender which resulted in the 
death of a person has no reasonable relation to the degree and duration ot 
the loss of the power of self-control, that can be reasonable excepted in the 
case of a normal person having regard to the exact nature of the grave and 
sudden provocation caused. 1 * 1 

Assuming that there was on the part of the deceased an attempt to com¬ 
mit an unnatural offence evinced by the act of the removal ol Langoti of the 
accused mere attempt will not amount to grave provocation as contemplated 
by Exception 1 to Section 300, although the commission of an unnatural 
offence may amount to grave provocation. 

The right of private defence comes to an end with infliction of first injury 
sufficient in the ordinary course of nature to cause death After the deceased 
had been disabled, there does not remain any further right of private defence 
and the injuries inflicted thereafter cannot be saved by any right of private 
defence. Hence, when the accused inflicted three injuries each of which was 
sufficient in the ordinary course of nature to cause death, he will be guilty 
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der Section 300 Penal Code for having caused the death of the deceased by 
inflicting second and third of these injuries. 17 

The provocation contemplated by Section 300 should be of a character to 
deprive the offender of his self-control. In determining whether it was so it 
is admissible to take into account the condition of mind in which the offender 
was at the time of the provocation. 2 MAD 122 (Khogayi). The law does 
not take into account different degrees of mental ability. A person who is 
not insane is responsible in law for the ordinary consequences of his acts. 
AIR 1930 Cal 199 (Dinbandhu) . There must exist such an amount of j 3 rovo- 
cation as would be excited by the circumstances in the mind of a reasonable 
man, and so as to lead the jury to ascribe the act to the influence of that 
passion. The provocation must be such as will upset, not merely a-hasty and 
not-tempered or hyper-sensitive person, but one of ordinary sense and calm¬ 
ness. 18 It is not every provocation that will reduce the offence of murder 
to mere culpable homicide. The test to be applied is to see what effect the 
provocation given would have on an ordinary reasonable man. An unusually 
excitable or pugnacious individual cannot be allowed to rely on provocation 
which would not make a normal man act as he did. The resentment caused 
by the provocation and the act done in consequence thereof must bear reaso¬ 
nable relationship to the provocation if the offence is to be reduced from 
murder to mere culpable homicide. Thus, a provocation given by the inflic¬ 
tion of a simple hurt with a blunt weapon to the relative of the accused is 
not enough to cause two normal men to attack the persons responsible for 
the hurt with spears and to kill them outright. 52 Cr LJ 1036 ( Fatla ). 
There is no distinction between a person who by temperament is unusually 
excitable or pugnacious and one who is temporarily made excitable or pug¬ 
nacious by self-induced intoxication. It maybe that an excitable, pugnacious or 
intoxicated person may be more easily provoked than a man of quiet or phelg- 
matic disposition, but the former cannot rely on his excitable state of mind if the 
violence used is beyond that which a reasonable or an average person would 
use to repel an act which can in law be regarded as provocation. No Court 
has ever given, nor ever can give, a definition of what constitutes a reasonable 
or an average man. That must be left to the collective good sense of the 
jury and what, no doubt, would govern their opinion would be the nature of 
the retaliation used by the provoked person. If a man who Is provo¬ 
ked retaliates with a blow from his fist on another grown man a jury mav 
well consider and probably would that there was nothing excessive in the 
retaliation even though the blow might cause the man to fall and fracture 
his skull, for the provocation might well merit a blow with the fist. It would 
be quite another thing, however, if the poison provoked not only struck the 
man, but continued to rain blows on him or to beat his head on the ground. 
Unless a man is in such a complete and absolute state of intoxication as to 
make him incapable of forming the intent charged, drunkenness which may 
lead a man to attack another in a manner which no reasonable sober man 
would do cannot be pleaded as an excuse (provocation) reducing the crime 
to man-slaughter if death results. 1954-2 ALL ER 262 (Me Carihy). who 
was sexually impotent tried in vain to have an intercourse with the deceased 
a prostitute whereupon she jeered at him and attempted to get away. He 
tried still to hold her and then she slapped him in the face and kicked him. 
(£ thereupon took out a knife and stabbed her twice resulting in her death. 
The question was whether there was sufficient provocation to reduce the 
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lOSffence to man-slaughter. It was held that the test to be applied in such 
cases is that of the effect of the provocation on a reasonable man, so that an 
unusually excitable or pugnacious person is not entitled to rely on provoca¬ 
tion which would not have led an ordinary person to act as he did. In judg¬ 
ing the reaction of the provocation on a reasonable man it is not further 
necessary to invest him with the peculiar physical qualities of £) as in the 
present case with the characteristic of impotence. In this view Q was correctly 
convicted of murder. 19 Killing a woman under the impression that she was a 
witch does not attract Exception 1 to Section 300. 20 

On the evening preceding the commission of the act charged, M saw the 
deceased having connection with his wife and was intensely moved by what he 
saw. He did not, however, then interfere ; though, from what he states, it is not 
to be inferred that any feeling of indifference supervened upon the first ebul¬ 
lition of anger. In the morning he saw his wife eating with the deceased and 
giving him food while she left her husband without it. If he had not been a 
witness to what had occurred on the previous evening , this conduct would 
have a special significance, indicative of improper relations between the de¬ 
ceased and the wife : and, if having witnessed the act of adultery, he connec¬ 
ted this subsequent conduct as he could not fail to connect it with that act, 
it would be conduct of a character highly exasperating to him, implying, as 
it must, that all concealment of their criminal relations and all regard for his 
feelings were abandoned and that they purposed continuing their course of 
misconduct in his house. This amounted to provocation, grave enough and 
sudden enough to deprive him of his self-control, and reduced the offence 
from murder to culpable homicide not amounting to murder. 3 MAE) 33 
{Boya). Provocation does not reduce the offence to culpable homicide unless 
it destroys the power of self-control. If a man acting in cold blood slays the 
man who has given him grave and sudden provocation, the homicide is 
murder. It is not a necessary consequence of anger, or other emotion, that 
the power of self-control should be lost. Except where unsoundness of mind 
or real fear of instant death is proved, the pressure of temptation is no excuse 
for breaking the law. 21 

47, Cooling down. —The offender must not have reflected, deliberated 
or cooled, between the provocation and the mortal stroke. Between the pro¬ 
vocation and the mortal stroke there must not be sufficient time for the passion 
caused by the provocation to cool down and reason to reassert its control. 
15 Cr LJ 501 : 24 IC 583 ( Rahim ). 6 C & P 157 [Hayward). AIK 1956 M Bh 
107 (Arm) : 7 C & P 817 {Thomas). 8 C & P 182 (Fisher). 19 VVR (Cr) 35 
(Bechoo). But see AIR 1938 All 789 (. Baikii) 3 MAD 33 (Boya) ; 2d CAL 

571 (Main). Exception 1 does not apply where accused killed the lover of 
his wife in his sleep. AIR 1928 Oudh 241 : 29 Cr LJ 465 (. Pateshwar ). 

Exception 1 does not apply if the accused allows his anger to 
cool and allows his assailant to go and sleep under a tree.* 2 The im¬ 
mediate object of the inquiry is, whether the suspension of reason 
arising from sudden passion continued from the time of the provocation 
received to the very instant of the mortal stroke given ; for if, from any 
circumstances whatever, it appears that the party reflected, deliberated, or 
cooled any time before the fatal stroke given ; or if, in legal presumption, 
there was time or opportunity for cooling, the kilting will amount to murder, 
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)eing attributable to malice and revenge, rather than to human frailty. 23 
The reason for excusing a person who acts under grave and sudden provoca¬ 
tion is that he has lost his reason. If, however, the accused shows that he has 
deliberated in any way, or there has been a lapse of time which would enable 
him to cool down, then he cannot be said to be acting under sudden provo¬ 
cation. In this case the accused showed that he had reason and control. 
He went and got a gandasa mid he deliberately hid behind a heap of cow- 
dung cakes to wait for the deceased. Therefore the exception does not apply. 
AIR 1937 Lah 692 : 171 IG 314 ( Jagar ). Exception 1 does not apply where 
a weapon is kept ready or where after the provocation the person provoked 
goes and fetches a weapon. 21 When certain accused persons had the provo¬ 
cation of seeing adultery being committed by the deceased with the wife of 
one of them, the provocation would be considered to be grave and sudden 
after an interval during which the deceased man was taken to a certain dis¬ 
tance before being assaulted. 25 At the time of the homicide, the person who 
had committed it must be still suffering from loss of self-control occasioned 
by the provocation not only grave and sudden but proceeding from the person 
killed. M had contracted a liaison with Mst. /, and C on seeing M 
entering the house in his absence called his son A , who was at a 
distance of 100 paces and they both came to their house and finding 
M and Mst. I together in flagrante delicto killed them both. Even if C 
had seen M entering his house in his absence when he was at a short 
distance from his house, he must have been provoked to such a degree as to 
lose his senses there and then and if he further informed his son of what he 
had seen and came to his house accompanied by his son, he had no time to 
cool and thus return to his normal condition. The whole thing formed a 
series of one transaction and the provocation continued until such time as the 
deed was done. It is impossible to lay down a hard and fast rule as to when 
a person should be. said to have had time to cool and thus to be deprived of 
the benefit of this exception. Much depends on the individual characteris¬ 
tics of the accused and that element cannot be ignored in the determinat ion 
of this matter. Similarly, when A was informed by his father that M had 
been seen going to meet his wife he too would have at once lost the power of 
self-control and if afterwards he travelled a distance of 100 paces only, it 
cannot be reasonably argued that the act he then did smacked of delibera¬ 
tion or that he sought the provocation himself. Information received from a 
reliable person and believed to be credible as to the existence of a provoking 
act, which is being done in the immediate neighbourhood and the existence 
of which is instantaneously verified, can within the meaning of that exception 
be said to be provocation given by the person committing that: act, just as 
much as if the person provoked had seen it in the first place with his own 
eyes. 26 The deprivation of the power of self-control occasioned by the grave 
and sudden provocation must, continue till the fatal act is clone, if it is to 
benefit a man who kills another. 19 WC 35 ( Beckoo ). Exception 1 does not 
contemplate that the killing must immediately follow the provocation. Pro¬ 
vocation may be of such a nature that it would continue to influence the 
feelings of the accused for a considerable period after the culprit was found 
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the company of the wife of the accused. 27 Where after the anger conse¬ 
quent on provocation had cooled down and accused killed his provoker who 
was sleeping under a tree, Exception 1 did not apply. 28 

48. The condition of the mind of the offender —at the time of the 
provocation may be considered in determining whether the provocation is 
gave or sudden. See 2 MAD 122 ( Khogayi ). 

49. The provocation must be grave as well as sudden : It must 

not be long standing.— The provocation must be adequate ; AIR 1952 Bho 
21. 5 \VR (Cr) 33 ( Gokool ). AIR 1957 Ker 166 : Cr LJ 1261: 10 WR 

(Cr) 26 ( Harigiree ). 22 Gr LJ 674 ( Lalsing). 1931 MWN 134 (Rajavelu). 

Refusalx>f a wife to have connection with her husband is not grave provoca¬ 
tion. (1886) 1 Weir 308 (Nattekalla). 65 IC 572 : 23 Gr LJ 140 (Ghazi) . 
Refusal by a wife to give up her paramour or neglect by wife is not grave 
provocation. 25 Cox 269 {Simpson). AIR 1928 Lah o44 (Ibrahim). AIR 
1932 Lah 14 (Rahman), Flight or insult by wife is not provocation. 14 BOM 
564 (, Sakharam ). Illicit connection with another person does not provide any 
justification for murder when nothing is brought on record to show that on 
the day of the incident the deceased was seen by the accused with that ano¬ 
ther person. AIR 1955 Punj 25 : Cr LJ 327 (Hari). The mere sight of an 
enemy who had filed a criminal complaint travelling in a lorry is not grave 
or sudden provocation. 20 Presence of a stranger at night in the house for 
committing adultery or any offence is grave and sudden provocation. 23 
WC 50 (Haneef). Even if challenging accused to fight is not sudden and 
grave provocation, it may be aggressive and the second provocation of seiz¬ 
ing accused by his tuft would be grave and sudden. 30 Being struck with a 
shoe on the face on intervening in an altercation between two other persons 
is grave and sudden provocation. 31 M , a widower, upon invitation of the 
deceased woman, went to live in her house and to all intents and purposes 
they lived as husband and wife. M had devoted himself for years to the 
deceased and her general welfare, and in return for his devotion and service 
she did not only unjustly suspect him of infidelity and did not only tell him 
to get out of her house now that her children had grown up and were able 
to take care of her affairs, but she constantly abused him and finally starved 
him for nearly four days and when he attempted to assuage his hunger by 
cooking some food for himself she hurled one of the most intolerable impre¬ 
cations upon him. Thereupon, he picked up a mathai which was lying close 
to where he stood and struck the deceased on the head. Her skull was frac¬ 
tured and in consequence she died. His case was held to be within Excep¬ 
tion 1. 32 Attempt to beat a man with a shoe in a public street is within this 
exception. AIR 1953 Mad 579 (Kantian). Deceased, a bad character in a 
village, behaved in an outrageous manner by striking the accused within his 
stick and thus gave grave and sudden provocation to him such as would 
suffice to make any person of ordinary temper lose his self-control, and in that 
moment the accused used the weapon which he had in hand, in retaliation 
on the deceased, and stabbed him. It was held that although there was no 
right of private defence as the Patil had removed the stick from the deceased, 
Exception I to Section 300 applied. 33 Mother taking away her daughter 
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about 16 to her paramour with whom she had been long misbehaving 
is not grave and sudden provocation. 34 Deceased making and publishing 
denunciations against the leader of his community in a poster is not grave and 
sudden provocation when the accused knew of poster two days previously. 35 
Where an accused knowing about the criminal intimacy of his sister with 
the deceased and having heard about this one night from some other person, 
went to the house of his sister with an axe, broke into it in spite of protest 
and then proceeded to murder his sister and her paramour. It was held that 
even assuming that the provocation was grave, it was not sudden but was 
sought by the accused. 36 The accused was in a drunken condition and his 
passion being easily aroused in that state, feeling resentment at his aunt’s 
being beaten by her husband a thing common among the class of people to 
whom accused and deceased belonged stabbed the deceased, which proved 
fatal. It was held that the provocation was not such as to reduce the offence 
to culpable homicide not amounting to murder, but could be considered 
in awarding sentence. 37 Defending oneself and others from attack by accu¬ 
sed is not within Exception l. 38 Accused was being forcibly deprived of the 
company of a woman of mature years who was voluntarily living with him 
and he saw that woman being subjected to violence. In these circumstances 
he acted under grave and sudden provocation and that provocation was 
sufficient in the ordinary course of human nature to deprive him of his self- 
control so that his action did not amount to murder by virtue of Exception 
1 to Section 300. The accused therefore was guilty of culpable homicide not 
amounting to murder. 39 The fact that the deceased was seen in the jungle 
sitting by a female relative of the accused before he was attacked may not 
amount to a grave and sudden provocation ; it would be a sufficient justifica¬ 
tion to withhold the death sentence. 40 Giving 2 or 3 slaps is not grave pro¬ 
vocation. AIR 1939 Rang 225 (JV^a Chit). The fact that the accused Was 
a Brahmin and the deceased a barbar cannot be taken into consideration 
in deciding whether the insult by the deceased had reasonably enhanced the 
degree of provocation. AIR 1952 Bho 21 (Kanhaiylal). 

50. The provocation must be sudden as well as grave.—A 

chronic provocation extending over some period will not satisfy the require¬ 
ments of the exception. 18 LAH 206 (Imam). AIR 1932 Lah 438=34 Cr 
LJ 94 (, Jumma ). AIR 1934 Lah 103 ( Mehra ). (1882) 1 Weir 306. A con¬ 

firmation of a suspicion is not sudden provocation. 15 Or LJ 501 : 24 IC 589. 
AIR 1934 Mad 176=35 Cr LJ 694 ( Imbichi). 

The repetition of an accusation by A which the accused knew he had 
already made, on a challenge by him to do so, cannot be called sudden 
provocation, and provocation must be sudden as well as grave to reduce the 
intentional killing of another from murder to mere culpable homicide. The 
deceased made an accusation against the accused in a Panchayat that he was 
responsible for her illegitimate pregnancy. The accused was aware of this 
and did not act atonce on it. After some days he met Mst, P, the deceased, 
and questioned her about it and when she repeated it, he struck her with an 
axe of which the woman died later. It was held to be an offence of murder. 41 


34 


34. AIR 1932 Lah 438 : 33 PLR 511 
Cr LJ 94 : 141 IC 40 {Jumma). 

35. AIR 1938 Lah 355 :40 PLR 119 : 39 
Cr LJ 695 : 176 IC 89 (Aziz). 

36. AIR 1937 Lah 562 : LAH 206 : 38 Cr 
LJ 637 : 168 IC 923 {Imam). 

37. AIR 1936 Rang 325 : 37 Cr LJ 902 : 
164 IC 206 (Nga Pa). 


38. AIR 1941 Mad 251 : 42 Cr LJ 668 
{Audi). 

39. AIR 1937 Peril 86 : 39 Cr LT 339 

{Mir). 

40. AIR 1948 Lah 43 : 48 Cr LT 977 

(Lai Khan). J ' 

41. 8 NLJ 56: AIR 1923 Nag 251 
(Manju). 
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51. Reliable information as to the existence of provocation may 
sometimes be sufficient. —AIR 1944 I.ah 72 (Channankhan). 

52. Provocation must not be sought or voluntarily provoked by 
the offender.— -(See proviso 1). See Note 66. 

53. There must be no deliberation or preparation, — See Note 47. 
See 8 ALI. 635 ( Lochan). 

54. Provocation need not be within the hearing or sight of the 
offender.— AIR 1935 Pesh 78=36 Gr LJ 939 {Bahadur). 29 Cr LJ 454 
(Desraj). 26 SLR 266. 

55. Illustrations of grave and sudden provocation. — See Notes 
56-65. 

Where the accused was prosecuted for committing murder by firing a 
gun-shot from a very close range, the absence of blood at and near the place 
of occurrence cannot establish that the murder has not taken place at the 
alleged place of occurrence. Once internal bleeding starts very little blood 
comes out of the wound outside the body particularly if the wound is caused 
by gun-fire and from a close range. 42 

56. Adultery.— See Notes 57-60, (1) Spouse : —Actual finding of a spouse 

in the act of adultery : or having just completed adulterous copulation. AIR 
1925 Nag 37 : 81 IC 901 ( Mangal). 1946-2 AER 124 {Holmes). AIR 1953 
All 464 : Cr LJ 1034 (Raj). 14 Cr LJ 208. 12 WC 68 (Tasin). In such 
cases both the man and the woman committing adultery give the grave and 
sudden provocation so that causing the death of either would only be culpable 
homicide not amounting to murder : AIR 1956 M Bli 107 ( Amarsing ). 8 WR 

(Cr) 38 (Sheikh Bodhoo ). AIR 1925 Nag 37=25 Cr LJ 1077 (Mangal). 1897 
UC932 (Asha Gopal); 3 bglr 33 (Ramtahal); 6 WC 42 (Maltha); 1 WC 46 
(Bhekye) • 1 WC 17 ( Gour Chander) ; AIR 1933 Lah 165 : 34 Cr LJ 1161 : 34 PLR 
399 ( Zaman ) ; 1900 PR 27 (Sahib); 1899 PR 8 (Fazal); 1890 PR 8 (Said All); 
23 Cr LI 563: 68 IC 403 ( Kadir ); 2 Car & Kir 814 (Kelley); 2 Lew CC 21o 
(Pearson). AIR 1937 Lah 692 : 39 PLR 479 (Jagar); 23 Cr LJ 563 : 68 IC 403 


Bearing in mind the fact that adultery though frowned upon in our 
country is not uncommon in the village community and bearing also in mind 
the fact that even before the law made a provision for obtaining a divorce, a 
customary form of divorce has prevailed in the village communities, it would 
not be right to hold that the reaction of an Indian spouse from such a com¬ 
munity would be different from that of one in the Western countries. If a 
wife admits to her husband H that she had gone to the house of £)■, whom H 
suspected to be IP’s paramour and tells H that she will go and reside with (7 , 
the incident does not constitute grave and sudden provocation. AIR 1959 
Bom 463 ( Jairam ): 61 blr 35. 

Refusal of the wedded wife to keep away from her paramour and her 
open swearing that she would continue to live in adultery with that paramour 
and her abuse of the accused would be sufficient circumstance to bring the 
case within Exception 1 to S. 300. 

In a society where adultery is made punishable and where the lawfully 
wedded wife has not merely resorted to adultery but would also swear 
openly in the face of the husband that she would persist in such adultery and 
also abuse the husband for remonstrating against such conduct, we feel that we 


42. 1968 AH LJ 977 (Basdeo). 
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take a more serious view of the psychological situation thus created to 


arrive at the conclusion whether it could not be a case of the husband losing 
his self-control by reason of the provocation and whether such provocation 
was not grave and sudden enough to make him lose such self-control. AIR 
1957 Mad 541 ( Murugian ): 1957 Gr LJ 970. 

Mistress.— But the exception will not apply in the case of a man and wo¬ 
man. not being husband and wife although they are living together as such : 
See (1913) 3 KB 846 ( R . v. Greening) ; 9 Gr App R 105. But in India the law 
is perhaps different. See (1882) 1 Weir 306 (case of concubine): See also 
AIR 1932 Mad 25=33 Cr LJ 27 (Kota). 

Where a man sees a woman in the arms of another and loses control over 
himself, the circumstance that she was his mistress and not wife does not 
make any real difference, as the question of provocation is a purely psycholo¬ 
gical question and one cannot apply considerations of social morality to such 
a purely psychological question 43 : Exception 1 does not apply to the finding 
of a rival at the house of a mistress, AIR 1937 Oudh 457 (Sheoram) or to 
jealousy due to the fact that accused and deceased loved the same woman. 44 
Exception 1 may perhaps apply even if the relation of the persons is not that 
of husband and wife but of two unmarried persons living together as husband 
and wife. It cannot apply where the woman is a public woman. 45 The same 
view was taken in 18 PAT 101 : AIR 1939 Pat 443 (Murgi) and it was held 
the Exception 1 does not apply to persons engaged to be married. See also 
1913-2 KB 29 {Palmer). 

57. Misconduct of women or wife. —Adultery of the wife although 
not actually seen by the husband may in certain, circumstances amount to 
grave and sudden provocation : AIR 1935 Pesh 78=36 Gr LJ 939 (Bahadur). 
29 Cr LJ 454 (Des Raj). AIR 1939 Lah 278 ( Hussani ). AIR 1944 Lah 72 
(Channankkan) . AIR 1930 Lah 172 (Narainjan) (wife in company with her 
paramour). 

Whether in the absence of actually seeing one’s wife in a compromising 
position, the sudden appearance of a lover would amount to a sudden pro¬ 
vocation or not would depend upon the background and the circumstances of 
the case. Where the husband thinks that the illicit intimacy which might 
have existed between his wife and the deceased had ceased to exist because of 
the changed place of residence and this belief is shattered when he finds the 
deceased at his hut when he was absent, this would certainly give him a 
mental jolt and as this knowledge will come all of a sudden it should be 
deemed to have given him a grave and sudden provocation. The fact that he 
had suspected the illicit intimacy on an earlier occasion also will not alter the 
nature of the provocation and make it any the less sudden. 46 

Wife ami her paramour sitting on the same cot \ 29 Gr LJ 454 ( Desraj ). Seeing 
wife in the company of P after having on a previous occasion seen her corm 
mitting adultery with Q, or having heard about her adultery with (J. 47 
Exception 1 applies to the following:—W ife leading an immoral life and 
vulgarly abusing her husband in answer to his protest or when upbraided. 48 



43. AIR 1932 Mad 25 ; 33 Cr IJ 273 ; 35 47. 3 MAD 33 <finv„) • uno pi> 30 

MI.W 1.4.1 / Xfiiivii 



46. AIR I960 All 223 ( Babulal). 


48. AIR 1925 All 676 : 88 IC 744 : 26 Cr 
LJ 1228 (Sikhai ); AIR 1929 Lah 861: 
30 Cr LJ 1044 :30 PLR 652 : 119 
IC 323 {Jan AM.). 
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Wife abusing husband when asked who was the man seen leaving her room 
at night. 40 Wife found at night in the company ot her paramour and pre- 
ventfng her husband from seizing him." Wife and her paramo^ found 
together in the house but not in the actual act ot intercourse. W» f e ^ehising 
to give pan to her husband and throwing dirty water on his face is grave and 
sudden * provocation. 82 Wife refusing to start with her husband Jo go to 


or 


another place 53 or refusing to give up her connection with her paramour 
going to her father’s house without her husband’s permission* 0 is not grave and 
suddem provocation. Wife being seen in the arms of another 55 or on a cot 
with a man with whom she had previously had an intrigue*' or in the com¬ 
pany of her paramour at night, 55 wife replying in the affirmative when asked 
by her husband who found her pregnant whether she had cohabited with 
another person. 59 

Wife suspected of intrigue with jV, defiantly telling her husband that she 
would continue to go to the' house of JV is not grave and sudden provocation. 
AIR 1951 Mad 538 ( Mathappa) ; AIR 1953 Pep 32 ( Gurbachan). 

Misconduct with wife Misconduct with a female relative.—Wife’s 
paramour occupying the wife’s bed at night is grave and sudden provocation. 
20 LAH 278 (Hussain). When the appellant, at dead of night, found the 
deceased with his wife alone in the house with the doors chained from inside 
and losing control of his mind chased the deceased and ultimately killed him. 

It was held that a person who finds his wife and her paramour in flagran¬ 
te delicto , undoubtedly receives the highest provocation and the indulgence 
which the law shows in such case is condescension to the I raik> ot human 
nature. The circumstances provoked the appellant gravely and suddenly. 
AIR 1959 MP 267 {Mannn«h) : 1959 Or LJ 850. 

Longstanding misbehaviour of uncle and his wife is not grave and sudden 
provocation. AIR 1957 Ker 166 : Cr LJ 1261 {Chindan A air). 

When a wife or mother or married sister, living under protection of the 
husband or son or brother is caught in the act of having sexual intercourse 
with a stranger the killing of that stranger by the husband, son or brother 
before there is time to get over the sudden anger would be only an offence 
under Section 304, I. P. C. But a person who is not the guardian or custo¬ 
dian of a woman would have no similar right to kill her and claim lobe 
convicted only under Section 304. I. P. C. Jamahiddin. In re. , 95,)) 

M LJ 471. 

The fact ihat the deceased was seen in the jungle sitting by a female 
relative of the accused before he was attacked may not amount to a grave 
and sudden provocation : it would be a sufficient justification to withhold the 
death sentence. AIR 1948 Lah 43 : 48 Cr LJ 977 (Lai Khan). 

(Khanun). 

55. AIR 1932 Lah 14 
Cr LJ 1118 (Rahman). 

56. AIR 1940 Rat 541 : 

137 IC 586 Hate). . 

57. 16 Cr LJ 625.30 IC 449 : 2 OIJ 
463 ( Ajudhi). 

58. AIR 1925 Lah 114: 

PLR 260 (Raham) 

68 1 C 403 (Kadir). 

59. AIR 1937 Rang 466 : 

(A 'ga Saw). 


49. 

50 . 

51. 

52. 

53. 

54. 


AIR 1939 Lah 436 : 40 Cr LJ 8«8 : 42 
PLR 42 (Abdul). 

AIR 1930 Lah 172 : 3! Cr LJ 35 
124 IC 683 (jXarainjan). 

AIR 1937 Sind 212 : 31 SLR 460 
38 Cr LJ 968 (A oukar) 


AIR 1929 Pat 201 
117 IC 164 (Krishna) 
14 C r LJ 115 : 18 
MWN 556 (Batcha). 
AIR 1929 Lah 544 
Cr IJ 347 (Ibrahim) 


30 Cr LJ 720 

IC 675 : 1913 

(08 1C 166 : 29 
AIR 1930 Lah 


33 PLR 8 : 32 
41 Cr LJ 472 : 


; 26 Cr LJ 534 : 6 
23 Cr LJ 563 : 


172 1C 395 


171 


31 Cr LJ 759 : 125 IC 49 








0, Note 58] of offences affecting hie human body 

Conduct of a woman.—The mere fact that a person’s desires are 
thwarted does not in law justify him killing the person who is thwarting him. 
The provocation which is mentioned in Exception 1 to Section 300 is some¬ 
thing which is recognized as provocation in law and not merely something 
which arouses the uncontrollable anger of a particular individual. A man 
in love with a woman who has repulsed his suit might be so angry as to lose 
control of himself at the sight of her engaged in sexual intercourse with 
another but, if he killed one or both of them, he could certainly not plead 
grave provocation in mitigation of his offence. In the case of a wife the 
position is entirely different. The law recognizes that, a husband is entitled 
to expect fidelity from her. It is even possible that the provocation might 
be held to be grave in the case of a man who finds in the arms of another' 
lover a mistress whom he maintains and from whom therefore he might 
reasonably expect faithfulness. But this is not so even in the case of a girl 
betrothed to the assailant much less in the case of a person who is not even 
betrothed to the girl but having between them only an intrigue sanctioned 
by the custom of the community in which they live which in no way entails 
an obligation of marriage unless and until the girl should become pregnant 
by the man. If therefore such a person kills another who is discovered to 
be in the act of sexual intercourse with the girl, the offence committed by 
such person is murder. AIR 1939 Pat 443 : 18 PAT 101 : 20 PLT 802 : 
40 Cr LJ 786 : 183 IC 499 (Murgi). 

Wife refusing to cook and insulting husband or fancied slight or insult by 
wife is not provocation. 14 BOM 564 ( Sakharam ). AIR 1956 MBfa 94 
(Dhula). 

The accused returned home unexpectedly and met the paramour of his 
wife coming out of his house, he remonstrated with his wife, and was annoy¬ 
ed by her reception of his remonstrances, and killed her with a hoe which was 
lying near him. It was held that the act of the accused was covered by the 
1st exception to Section 300. 14 Cr LJ 208 : 19 IC 208 (Ratio). 

58. Other relatives. —Sister, daughter, brother’s wife : Misbehaviour 
of a sister with a paramour amounts to grave and sudden provocation : 18 
ALL 497 ( Chumni ) ; AIR 1956 MBh 107 (Amur) ; AIR 1924 Lah 62 (Tar) ; 
AIR 1933 Lah 869 (Inayal) ; 2 Cr LJ 705. 7 PLR 492 (Jafiar). AIR 1926 
Lah 485 ( Dinni) —(brother’s wife), Adultery with near relative’s wife : 
See 5 W R (Cr) 42 ( Guree ). Rape of sister or violent assault on daughter ; 
26 Sind Law Reporter 266 (Rape of sister). 10 Cox 370 ( Harrington) 
(Violent assault on daughter). 

When a wife or mother or married sister, living under the protection of 
the husband or son or brother, is caught in the act of having sexual inter¬ 
course with a stranger, the killing of that stranger by the husband, son or 
brother before there is time to get over the sudden anger would be only an 
offence under-Section 304. But a person who is not the guardian or custodian 
of a woman would have no similar right to kill her and claim to be convicted 
only under Section 304. 1955 MWN 247 : 1 MLJ471 ( Jamalnddin ). 

Finding the widow of a cousin, who lived with the accused, in the act of 
connection with her paramour does not fall within Exception i to Section 300 
if the accused deliberately went in search of provocation and followed the 
women in order to kill her. 8 ALL 635 (Lochan). The following are within 
Exception 1 Finding a daughter-in-law in the house with a person of 
another caste and the door chained from inside. 22 Cr LJ 341 : 61 IC 165 
( Hiralai ). Exception 1 does not apply to shameless misbehaviour of a mother 
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dth her paramour. AIR 1932 Lah 438 ( jfamma ), or to imporper overtures 
by a step-mother. AIR 1930 Lah 415 : 31 Gr LJ 229 (Allah Dm). 


In some cases it was held that even if the accused did not see his sister 
having intercourse with a man, Exception 1 would apply if she was seen in 
the company of a man in circumstances suspicious of illicit intrigue and when 
questioned gives insolent reply.* 0 The fact that a stranger suspected to have 
contracted liaison with sister of accused was found at midnight putting his 
arms around her brings the case within Exception 1 .® l 

59. Confession by wife of adultery— is not grave and sudden 
provocation. The principle that if wife suddenly confessed to her husband 
that she has committed adultery, it maybe treated as equivalent to the 
discovery of the act itself and if the husband forthwith kills her, the offence 
is only one of culpable homicide not amounting to murder, cannot be exten¬ 
ded to a case of murder by the husband of the paramour with whom his wife 
had confessed to have committed adultery. If the wife tells her husband that 
she has committed adultery with a man, that would not be grave and sudden 
provocation for the murder of the paramour.® 2 In 1913-2 KB 29 ( Palmer) 
Lord Coleridge J. laid down the law that if a wife confesses to her husband 
that she had committed adultery with another man that would be sufficient 
provocation as to entitle the jury, in their discretion, to find a verdict of 
man-slaughter instead of murder and this view was upheld by the Court of 
Criminal Appeal. In Holmes v. Director of Public Prosecution, 1946-2 All ER 
124, Viscount Simon, delivering the opinion of the House of Lords, has dis¬ 
cussed the entire body of English case-law on the subject. It is held that a 
sudden confession of adultery by either spouse without more can never cons¬ 
titute provocation of a sort which might reduce murder to man-slaughter. 
At page 127 we find the following observation: “In my view, however, a 
sudden confession of adultery without more can never constitute provocation 
of a sort which might reduce murder to man-slaughter.” The dictum attri¬ 
buted to Blackburn J. and any cases which seem to accept or apply it can 
no longer be regarded as good law . The rule, whatever it is, must apply to 
either spouse alike, for we have left behind us the age when the wife’s subjec¬ 
tion to her husband was regarded by the law as the basic of the marital rela¬ 
tion, when she was ‘sub virga virl sup and when the remedies of the Divorce 
Court did not exist. Parliament has now conferred on the aggrieved wife the 
same right to divorce her husband for unfaithfulness alone as he holds against 
her, and neither, on hearing an admission of adultery from the other, can 
use physical violence against the other which results in death and then urge 
that the provocation received reduces the crime to mere man-slaughter : 
1946-2 ALL ER 124 : 1946 AC 583 (Holmes v. D. P. P.) : AIR 1954 Mad 
538 (Mathappa). AIR 1930 Cal 199 {Dinbandhu). 

Where the accused, who was & young man and who had lurking suspi¬ 
cions of the conduct ol" his wife who newly joined him was confronted with 
the confession of illicit intimacy with and consequent pregnancy by another, 
the provocation was both sudden and grave and if the accused, deprived of 
his power of self-control, strangled his wife to death, his case is covered by 
Exception 1 to Section 300, I. P. C. Proviso to Explanation 1 does not apply 
to the case as the evidence did not disclose that the provocation was sought 


60. 2 Or Lf 705 : 6 PLR 492 (3afar) ; 
AIR 1933 Lah 869 : 34 PLR 935 : 
35 Or LJ 74 (Inayal) . 

61, AIR 1924 Lah 62 ; 25 Cr LJ 685 : 81 


IC 183 (Mil. Tar). 

62. AIR 1934 Mad 176 : 66 MLJ 213 : 35 
Gr LJ 694 (Imbichi) ; AIR 1954 Mad 
538 (Mathappa). 




Note 62] of offences Affecting the human body 



AIR 


or voluntarily provoked by the accused as an excuse for killing his wife* 

1958 Andhra 235 (. Narayan). 

60. Suspicion of unchastity —is not enough, 2 C. & K. 814 {Kelly) 
15 Or LJ 501 : 24 IC 589 {Rahim). (1913) 9 Cr App R 91 {William 
Harrison). 23 Cr App R 119 {Frederick). A statement by the wife that she 
intends to commit adultery or live with another person is not grave and 
sudden provocation. 85 JP 107 ; 15 Cr AR 41 : 36 TLR 840. 

61. Provocation by assault.— “Though an assault made with violence 
or circumstances of indignity upon a man’s person, and resented immediately 
by the party acting in heat of blood upon that provocation and killing the 
aggressor, will reduce the crime to man-slaughter, yet it must by no means be 
understood that the crime will be so extenuated by any trivial provocation 
which in point of law may amount to an assault, nor in all cases even by a 
blow. Violent acts of resentment bearing no proportion to the provocation 
or insult, are barbarous proceeding rather from brutal malignity than human 
frailty ; and barbarity will often make malice. R. G., 654, 655 : See also AIR 
1928 Mad 136=^=29 Cr LJ 7 ( Guturi ). In India being beaten by a shoe in a 
public street in the presence of many persons may be grave and sudden pro¬ 
vocation. •» See also AIR 1928 Mad 136 : 29 Cr IJ 7 {Guturi). 

62. Provocation by words or abuse.— The framers of the Penal 
Code say at p. 144, Note M:—“It is an indisputable fact that gross insults by 
word or gesture have as great a tendency to move many r persons to violent 
passion as dangerous as painful bodily injuries, nor does it appear to us that 
passion excited by insult is entitled to less indulgence than passion excited by 
pain. On the contrary the circumstance that a man resents an insult more 
than a wound is anything but a proof that he is a man of peculiarly bad 
heart. It would be a fortunate thing for mankind if every person felt an 
outrage which left a stain upon his honour more acutely than an outrage 
which fractured one of his limbs. If so, why should we treat an offence 
produced by the blamable excess of a feeling which all wise legislators desire 
to encourage, more severely than we treat the blamable excess of feelings 
certainly not more respectable ? 55 In R. v. Jones 72 JP 215, Bucknill J. told 
the jury that the great majority of the authorities were agreed that words 
were not a sufficient provocation but that they could, if they thought fit, find 
that the words used amounted to a provocation. 

It has been repeatedly held in England that words alone can never, in 
law, amount to sufficient provocation so as to reduce the offence of murder 
into one of culpable homicide when the act is done with intent to kill. The 
test, in all such cases, is firstly whether the accused was subjected to such 
provocation as to cause a reasonable man to do what he did, and secondly 
whether the provocation was such that it influenced him so to act. If, on the 
facts, it appears that a reasonable man might be so rendered subject to 
passion as to lead him to violence, with fatal results, and that he was, in iact, 
under the stress of such provocation, it will then be a question of law whether 
the doctrine will not apply. But mere verbal provocation, even if it be by 
threats or gestures or by the use of abusive and insulting language cannot 
induce a reasonable person to commit an act of violence. The case of pro¬ 
vocation caused by physical attack is on the other hand, different as the 
instinct of self-defence will be roused and the provocation may be both grave 
and sudden. In such a case the question is one of degree rather than of kind. 


63. AIR 1953 Mad 579 : Cr IJ 1109 ; 1952 MWN 796 {Katman). 
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. bether the physical attack was of such a degree as to deprive the victim of 
his power of self-control will depend upon the nature of the injury, the nature 
of the weapon used and the actual injury caused. But hard words never 
break bones and the law expects a reasonable person to endure abuse without 
resorting to fatal violence. As has been observed by Viscount Simon in 
Holmes v. Director of Public Prosecutions , 1946 AC 588:—“The law has to 
reconcile respect for the sanctity of human life with recognition of the effect 
of provocation on human frailtv.” 1950 CUT 293: AIR 1950 Ori 261 
{Vila). 

63-a. Abusive or indecent or vulgar words.-—Mere use of such 
words is not grave provocation. 1953 Cr LJ 1361 : bil 27 {Laid). AIR 1955 
Him P 20 (JVarain) ; 20 BOM 215 (Devji) ; AIR 1923 Lah 408 : 25 Cr LJ 
298 (. Pariah); 33 PLR 382 : AIR 1932 Lah 369 : 33 Cr LJ 338 {Abdulla). 
48 PLR 26 : AIR 1946 Lah 278: 47 Cr LJ 747 {Md. Alt). 28 Cr LJ 217 : 27 
PLR 15 : 99 IC 1017 {Mangal Singh) ; AIR 1930 Lah 344: 31 PLR 891: 
32 Cr Lj 61 {Rahman). See also AIR 1964 Ori 149 ( Uriltkd v. State) ; 1942 
AC 1 ( Mancim v. D. P. P.) ; AIR 1956 Ori 108 {State v, Laikhan ). See also 
AIR 1963 M P 364 in Note 44. AIR 1954 SC 652 in Note 80. 

“A woman called a man, who was sitting drinking in an ale-house, ‘a 
son of a whore’, upon which the man took up a broomstaff and at a distance 
threw it at. her and killed her : and it was propounded to the judges whether 
this was murder or man-slaughter. Two questions were made : 1. Whether 
bare words, or words of this nature, would amount to such a provo¬ 
cation as would extenuate the fact into man-slaughter. 2. Admitting that 
they would not in case there had been a striking with such an instrument as 
necessarily would have caused death, as stabbing with a sword or shooting 
with a pistol; yet whether this striking, so improbable to cause death, would 
not alter the case. The judges were not unanimous upon this case and a 
pardon was recommended,” (I Hale 456) R. C., 653. 

Another mew .—What amounts to grave and sudden provocation may 
vary according to the circumstances of each case and according to the general 
standard of self-control amongst the people of the class involved. The accused 
had been treated with the gravest contumely by the deceased and it appeared 
that the assault would never have taken place had not the deceased who was 
drunk, suddenly without any cause whatsoever, burst out in filthy abuse and 
insulting accusation. To receive such a grievous insult all in a moment at 
the mouth of a drunken man whose previous offence had been condoned 
would amount to very grave provocation even to a man of the most philoso¬ 
phic temperament, especially where the accused is an ordinary youthful rustic 
in whom unusual powers of self-control could not be expected. It was held 
that the accused’s act came within Exception 1 to Section 300 and he was 
guilty of the offence of culpable homicide not amounting to murder, punish¬ 
able under Section 304, Part 1. 37 Cr LJ 410: 160 IC 1077 : AIR 1936 

Rang 40 {Nga Paw). 2 MAD 122 ( Khogayi ); AIR 1934 Mad 722 : 67 MLJ 
674 ( Thirupath). 

Provocation by gross insult. —A person who should offer a gross insult 
to the Mahomedan religion in the presence of a zealous professor of that 
religion; who should deprive some high-born Rajput of his caste; who 
should rudely thrust his head into the covered palanquin of a woman of rank, 
would probably move those whom he insulted to more violent anger than if 
he had caused them some severe bodily hurt. Note M, p. 144, of the authors 
of the Code, Ordinary insult: even by a wife is not grave or sudden provoca¬ 
tion. 14 BOM 564 {Sakhararn) ; 1 Weir 307 {Venkatesan). 



Note 66] of offences affecting the human body 


63-b. Songs.—The deceased had for several years been carrying on an 
intrigue with wife of the accused and had been in the habit of having sexual 
intercourse with that woman, He had also been in the habit of singing a 
a song tantamount to a declaration of his intrigue with the wife of the accused 
and of a most provocative nature. The accused was convicted under Sec¬ 
tion 304 (1). The relations between the accused, the deceased and the 
accused’s wife were such as to constitute a continuing grave provocation ; and 
the song he used to sing was of a nature to give sudden and grave provocation 
every time it w-as sung by the deceased in the presence of the accused. The 
mere fact that the accused had managed to control himself on previous occa¬ 
sions when provoked, was no reason for refusing to give him the benefit of 
Exception to Section 300. 36 Cr LJ 939 : 156 IC 427 : AIR 1935 Pesh 78 

{Bahadur). 

The mere singing by the deceased girl of love songs, which reminded 
the accused (her cousin) of her immoral relations with a stranger, could not 
be held to constitute such grave provocation as would reduce the offence of 
murder to one of homicide not amounting to murder. 7 LAH 488 ( Khadim ). 

64. Words of manace or bodily harm. —“In Lord Morlefs case (1 Hale 

456. 6 St. Tr. 769) .where it was decided that if A, gave slighting words to 

B and B, thereupon immediately killed her, such killing would be murder in 
/?’ it is also stated to have been held, that words of menace or bodily harm 
would amount to such a provocation as would reduce the offence of killing 
to man-slaughter. But in another report of the same case this latter position is 
not to be found (Kel J. 55) and it has been stated that such words ought at 
least to be accompanied by some act, denoting an immediate intendon oi 
following them up by an actual assault. (1 East P. C. 233j R. G., p. 6.>.5. 

65. Other cases— Thief.—When a homicide is committed without pre¬ 
meditation upon the passionate impulse of serious provocation, it is not murder 
but what would be called in England “man-slaughter” and under the Code 
is “culpable homicide”. “In the case, than of a poor man whose early rice 
in these days of scarcity is peculiarly valuable to him, and who aftet working 
in the day is compelled by repeated" thefts to sit up and watch it, who catches 
a thief in the act of stealing that rice, and who on the impulse or the moment 
rushes at the thief, and belabours him with a stick in a fatal way, is there not 
really grave and sudden provocation ? Did he not act on the passionate 
impulse there resulting ? I think that he did. A man who detects a thiet 
stealing his rice, and who, acting on the sudden impulse of the moment, 
inflicts" on her blows so severe as to be likely to cause death, but which he 
did not at the time know or feel to be likely to cause death, and which would 
not necessarily have caused death to a person in ordinary health, but which 
owing to abnormal weakness in the deceased not known to him did cause 
death,—this man is oil several grounds not guilty oi murder, but only guilty 
of culpable homicide.”®* 

66 Provocation must not be sought or voluntarily provoked - 

See proviso first:— Voluntarily :— See Section 39, I P. C.—Sometimes provoca¬ 
tions may be sought as an excuse for the causing oi death and m order to 
reduce it to mere culpable homicide. But such provocations would not reduce 
the offence as it was sought by the accused and as it shows preparation on the 
part of the accused. 


64. 5 YVR (Cr) 33, 40 (Cokool), 
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Following a woman who is going to keep an assignation with her para- 
rnour with the deliberate purpose of detecting her is to deliberately seek 
provocation. 8 ALL 635 (Lochan). P asking Q, to do a provocative act and 
then using that provocation as an excuse to kill Q, would be to deliberately seek 
provocation and P’s offence would be murder. 45 See also Note 44 and 8 
ALL 622 (Mohan). 8 ALL 635 (Lochan). 1935 MWN 1161 (Annamalai) ■ AIR 
1944 Sind 82 : KAR444 ( MahamJu ). AIR 1934 Lah 103 (Mekra). AIR 1934 
Lah 239 (JVurilahi). 18 LAH 206 (Imam Baksk). ' 

The accused knew that his sister had gone to meet the deceased, with 
whom she had illicit connection, and deliberately went to the spot with the 
intention of killing the culprit if he found him with his sister. It was held 
that the provocation was no doubt grave but not sudden. The accused 
expected to find at the spot before he left his house what he afterwards found 
there. There was therefore no suddenness about the discovery of his sister 
in the company of the deceased and the accused could not be said to have 
been deprived of the power of self-control. On the other hand he sought 
the provocation by deliberately going to the scene of the meeting. 48 

67. Proviso second. —“We apprehend that grave provocation given 
by anything done under cover of obedience to the law, or under cover of its 
authority, or by a public servant, or in defence, in excess of what is strictly 
warranted by the law, in point of violence, or as regards the means used, or 
the manner of using them, and the like would be admissible in extenuation 
of homicide un ier this clause. For example, take the case of Wat Tyler 
referred to in the Note to this Chapter. He was a public officer, a tax gatherer 
who came to “exercise his lawful powers” in that capacity, but doing so in 
a manner unwarranted and highly offensive, Tyler was excited to “violent 
passion” and in his rage killed him on the spot. The Commissioners upon this 
say, “so far, indeed, should we be from ranking a man who acted like Tyler 
with murderers, that we conceive that a Judge would exercise a sound dis¬ 
cretion m sentencing such a man to the lowest punishment fixed by the law 
lor man-slaughter. ’ (First Report : Section 277, pp. 86, 87). This proviso 
applies to anything done (a) by any person (b) in obedience to the law and 
(c) anything done by (a) public servant (b) in the lawful exercise of powers 
of such public servant. See illns. (c) and (d) to Exception 1 and Section 79. 

Public servant : See Section 21, I. P. C. 

68. Proviso Third Right of private defence.—^ illn. (e) to 
Exception I and Sections 96-106. 

Ordinarily a violent attack would amount to provocation but this proviso 
provides that an attack in the lawful exercise of the right of private defence 
is not provocation for the purposes of Exception 1. 

69. Whether provocation was grave or sudden is a question 

' \T7 S H e E *P ianation to Exception I which is dear and 1953 Cr LJ 
1361 : bil 27 ( Lala) : 10 WC 26 (Hurl). AIR 1941 Mad 251 (Andi). The 

author submits that the criticism by Gour and Ratanlal of the decision of 
m 8 ALL 636 differing, in a case called upon Revision by the 
” jj ^" l0ur ** * r °m the Sessions Judge’s finding that there was grave and 
sudden provocation, is misconceived and inaccurate. Both Gour and Ratan¬ 
lal say that Straight G. J. treated the question of provocation as if it had been 


65. ' 1 East P. C. 239 : 1 Hawk P. C. S. 24. 

66. AIR 1934 Lah 103 : 151 IC 751 : 35 
Or I J 1378 (Mthret ); 18 LAH 206 


(Imam). AIR 1931 
LJ 1476 (Mir Ilahi). 


Lah 239 : 35 Cr 
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/ of law. Rataulal says that the Allahabad view is not in accordance 
with Explanation to Exception 1. It is a matter of surprise that Straight G. J. 
should have been criticised when he never expressed the view that provoca¬ 
tion was a question of law. True, he was dealing in Revision with a case 
suo motu called up by the High Court. Although generally High Courts in 
revision, do not allow conclusions of fact to be canvassed and attacked in 
Revision, High Courts have powers to go into questions of fact especially 
where no reappreciation of evidence is involved. 67 In 18 PAT 101 ( Murgi ) 
it was held that the provocation mentioned in Exception l to Section 300 
is something which is recognized as provocation in law and not: merely some¬ 
thing which arouses the uncontrollable anger of a particular individual. 
Provocation which is not grave and sudden may however justify the lesser 
sentence under Section 302. 68 

The discretion is purposely left to the Court to judge whether the provo¬ 
cation be such as would be likely to move a person of ordinary temper to 
violent passion, not any person it is to be understood, but a person of the 
same habits, manners, and feelings. A discreet Judge would properly reject 
the plea of provocation by insulting words in one case, while he would as 
properly admit it in another, according as the party might be shown to be* 
long to a class sensitive to insult of this kind, or otherwise. The framers of 
the Code deemed it unadvisable to lay it down as a rule that insult by words 
or gestures should be considered an adequate cause of provocation, while, for 
the reason assigned, they thought it proper to allow the plea of provocation, 
where it may be evident that such insult have as great a tendency as bodily 
injuries to excite violent passion. First Report of the Law Commissioners, 
Section 271. 

70. Causes the death of the person who gave the provocation or 
causes the death of any other person by mistake or accident.— If P 

intending to kill A, kills B by accident, it is not accident but murder. 
See Note 64. But if A had given grave and sudden provocation, Excep¬ 
tion 1 to Section 300 applies even if any other person is killed by mis¬ 
take or accident. See I tins, ( a ) and ( b ) to Exception 1 to Section 300. Sec¬ 
tion 76 deals with ‘mistake’ and Section 80 with‘accident*. Ratanlai’s 
, comment that Exception 1 treats the case of a person killed by mistake or 
accident as culpable homicide not amounting to murder is incorrect and 
misleading. 

The provocation must come from the person killed and not another. 60 
In a Calcutta case the accused stated that he had seen the deceased arrange 
a clandestine meeting between his wife and a young man, whom lie actually 
saw enter his wife’s room sometime before midnight and again leave it: after 
a considerable interval, and that in consequence of what he saw he had not 
a wink of sleep that night and was devoid of his senses at the time he killed 
the deceased. It was held that, no doubt the accused did actually believe he 
had ocular proof of his wife’s infidelity, and that if he had acted under the 


67. Si* 45 ALL 656: AIR 1924 All l 
(Abdul ); AIR 1920 All 66 : 21 Cr LJ 
362; 12 BOM 377 (B ha woo ); 58 
BOM40 : 35 Cr LJ 317 {Shankarshet) ; 
58 CAL 1081: AIR 1931 Cal 619: 
AIR 1931 Lah 153 ; 32 Cr LJ 708 
( Bhimsen ); AIR 1914 Mad 241: 15 
Cr LJ 285; AIR 1918 Nag 152 : 19 
Cr LJ 666 ( Tikaram ); AIR 1917 Nag 
203 : *18 Cr LJ 993 (Rama Rao) ; AIR 


1923 Oudh 8 : 25 Cr LJ 278 {Zahur ): 
AIR 1921 Oudh 115: 22 Cr LJ 647 
(Gurdin ); AIR 1930 Pat 209 : 31 Cr 
LJ 249 (Harakrislma ). 

68. AIR 1930 Lah 171 : 125 IC 49 : 31 
Cr LJ 759 ( Khanun ) ; AIR 1928 Lah 
514: 108 IC 166: 29 Cr LJ 347 
(Ibrahim). 

59. AIR 1936 Rang 115 :37 Cr LJ 467 • 
161 IC 578 (JSfga Po). 
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K'dia to influence of such a delusion, the estimate of his guilt must be mab 
upon the basis of the actual existence of the facts in regard to which the 
delusion existed, and had the accused acted under the immediate influence of 
such provocation his guilt would have been greatly reduced, but as he did 
not do so, his offence was murder, nor was there any ground for the applica¬ 
tion of Section 84. 28 GAL 613 ( Ghatu ). 


71. Exception 2. —Requirements of the exception :— (a) The offender 
must act in good faith, (b) in the exercise of the right of private defence of 
person or property, ( c) and must exceed the power given to hirn by law, in 
other words exceeded the right of private defence, (d) There must be no 
premeditation for causing the death. ( e ) There must be no intention of doing 
more harm than is necessary for the purpose of such defence. See also AIR 
1960 Mad 240 ( Semali ). See also AIR i960 Pat 62 ( Lachmi ). 


72. Voluntary culpable homicide in defence.— The framers of the 
Penal Code have designated homicide committed in excess of the right of 
private defence as 'voluntary culpable homicide in defence’. They say : 
“Wherever the limits of the right of private defence may be placed, and with 
whatever degree of accuracy they may be marked, it will always be expedient 
to make a separation between murder and what we have designated as 
voluntary culpable homicide in defence. The chief reason for making this 
separation is that the law itself invites men to the very verge of the crime 
which we have designated as voluntary culpable homicide in defence. It 
prohibits such homicide indeed ; but it authorises acts which lie very near to 
such homicide and this circumstance, we think, greatly mitigates the guilt of 
such homicide. It is to be considered also that the line between those agres¬ 
sions which it is lawful to repel by killing and those which it is not lawful so 
to repel, is in our Code and must be in every Code, to a great extent an 
arbitrary line, and that many individual cases will fall on one side of that 
line which, if we had framed the law with a view to those cases alone, we 
should place on the other. Thus we allow a man to kill if he has no other 
means of preventing an incendiary from burning a house, and we do not 
allow him to kill for the purpose of preventing the commission of a simple 
theft. But a house may be a wretched heap of mats and thatch, propped by 
a few bamboos and not worth altogether twenty rupees. A simple theft may 
deprive a man of a pocket-book which contains bills to -a great amount, the 
savings of a long and laborious life, the sole dependence of a large family^ 
That in these cases the man who kills the incendiary should be pronounced 
guiltless of any offence, and that the man who kills the thief should be 
sentenced to the gallows, or if he is treated with the utmost lenity which the 
Courts can show, to perpetual transporation or imprisonment, would be 
generally condemned as a shocking injustice. VVe are, therefore, clearly of 
opinion that the offence which we have designated as ‘voluntary culpable 
homicide in defence’ ought to be distinguished from murder in such a manner 
that the Courts may have it in their power to inflict a slight or merely 
nominal punishment on acts which though not within the letter of the law 
which authorizes killing in self-defence, are yet within the reason of that 
law. 70 


73. Good faith.—Good faith is defined in Section 52 thus Nothin^ 
is said to be done or believed in “good faith” which is done or believed with¬ 
out due care and attention. What is due care and attention depends on the 
position in which a man finds himself and varies in different cases. The 


70. Note M, pp. 147, 148. 
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question here must be whether the offender acted honestly, or whether he 
used the opportunity to pursue a private grudge and to inflict injuries which 
he intended to be inflicted regardless of his rights. The section punished a 
criminal act in excess of the right of private defence and it is impossible to 
regard “due care and attention 55 in the sense which is usually ascribed to it 
as an element in such criminality. 71 

74. Right of private defence of person and property.—^ com¬ 
mentary on Sections 97-106. AVeNote 18 to Section 99. 

An aggressor has no right of private defence. 72 Acting in the defence of 
a brother who is attacked would be within Exceptions 1 and 2. 73 If accused 
while apprehending further violence from his assailant commits violence upon 
him, right of self-defence is establised. 74 See also AIR 1961 MP 241 ( Bala 
Prasad ). 

How far right of private defence extends and when it extends to 

causing death.— See commentary on Sections 97-106. See also AIR 1933 
All 401 : ALJ 581 : 144 IC 383 : 34 Cr LJ 765 (Man Singh). 

Burden of proof of private defence.— See Raja's commentary on Sec¬ 
tion 105 of Evidence Act. See also AIR 1942 Mad 295 (Ammu Pujary), 

75. Exceeds the right of private defence. —If the power to exercise 
the right of private defence is not exceeded, no offence is committed. If the 
power is exceeded then the offence becomes merely culpable homicide pro¬ 
vided the other requirements of Exception 2 are satisfied. AIR 1939 Rang 
225 : 40 Cr LJ 725 (jYga Chit). AIR 1958 Raj 52 ($dra). If a person who 
possesses this right of private defence in fact does not more than exercise it, 
he commits no offence, but if he exceeds the right—if, in other words, it was 
in fact unnecessary to kill—it is still a lesser offence than murder if his inten¬ 
tion was to do no more harm than he believed necessary in the exercise of 
his right. The exception deals, in the concluding words, not with fact but 
with intention, and refers to circumstances in which a person does not take 
advantage of the right of private defence to kill with a vengeful motive but 
exceeds that right by inflicting fatal injuries where their infliction was in fact 
unnecessary, and where there was a reckless criminality though the right of 
private defence was the only impulse operating in the mind. 70 AIR !°58 
Ori 113. (Nakafodi) 1957 Ker53. 

Murder, if no right of private defence. —It is only if there is a right 
of private defence, which however is exceeded that the offence of murder is 
reduced to culpable homicide. If murder is committed and there is no right 
of private defence, the offence is not reduced to culpable homicide not 
amounting to murder. 3 ALL 253 (A. Khan). 3 ALL 253 ( Abdul Hakim) ; 
AIR 1941 Lah 45 ; 42 Cr LJ 450 (Ashraf) ; AIR 1917 Lah 347 : 18 Cr LJ 367 
(Mammun) s AIR 1941 Sind 117: 195 1C 833 (Motiram) ; 1946 KAR 443 : 
AIR 1947 Sind 107 : 48 Cr LJ 823 ( Fakiro). 

A person cannot avail himself of the plea of self-defence in a case of 
homicide when he was himself the aggressor and wilfully brought on himself. 


71. 1940 RANG 109-AIR 1940 Rang 73. AIR 1940 Rang 129 : 41 Cr LJ 634 


72. AIR 1943 Lah 163 : 45 PLR 155 : 44 
Cr LJ 657 ; AIR 1950 Punj 202 ; AIR 
1917 Lah 347 : 18 Cr LJ 367 (Mam- 


129 (Po Mye). 


(.Po Mye). 

74. AIR 1942 Mad 295 : MYVN 172 : 43 


Cr LJ 753 (Ammu Pujary). 

75. 1940 RANG 109-=AIR 1940 Rang 132 


mun). 
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legal excuse the necessity for the killing. It would be strange indeed 
if a person who provokes an attack, brings on a combat and then slays his 
assailant, were to take shelter behind the plea of self-defence in justification 
of the blow which he struck during the encounter. 76 If the right of private 
defence exists but is exceeded the causing of death amounts only to culpable 
homicide not amounting to murder, provided tests of Exception are satisfied. 
See 1940 RANG 109=AIR 1940 Rang 129 (Po Mye). 3 LUCK 244 
(Kallu). AIR 1935 Oudh 442 : 36 Cr LJ 1209 (Bachu) ; AIR 1930 Oudh 
408 ( Mahabir ) ; 32 Cr LJ 44. AIR 1930 Pat 347 ( Daroga Loliar ) ; 27 Cr LT 
756 ( Ghulam). AIR 1933 Lah 144 (Indorsing). AIR 1927 Lah 730 : 28 Cr 
LJ 487. AIR 1933 lah 1048 (Wazir Muhamad). 6WR (Cr) 20 ( Fukeera ;). 

The deceased came in a state of great excitement with a lathi determined 
to use violence against his erring wife or her lover or both and the lover 
snatched the lathi from him and struck him twice on the head which resulted 
in his death. It was held that Exception 2 to Section 300 was applicable and 
the conviction under Section 302 should be altered to one under Section 
304. 77 A, a landlord on being informed that the accused who was also one 
of the landlords had prevented his tenants from paying revenue direct to A, 
went to the dera of the accused with a number of unarmed persons with the 
object of remonstrating the accused. The accused on seeing A and his men 
got frightened and lost control of himself and in that confused state of mind 
he picked up a gun and fired without having any intention to kill as result of 
which A and one of his men died. The accused had acted in good faith and 
caused the deaths without premeditation. It was heid that the accused was 
nor justified to pick up the gun and fire, as he could not have reasonably 
expected to be killed by the unarmed party which was coming up to his house 
or to receive grievous injuries from them. But as he was undoubtedly over¬ 
awed by the number of the members of the party and must have felt that they 
had come to his dera with the intention of insulting or annoying him, he 
might have been justified to use a much lesser force. He was not in any 
case entitled to use his gun. For that reason the accused exceeded his right 
of self-defence and was guilty of culpable homicide not amounting to murder. 
AIR 1944 Lah 97 : 45 Cr LJ 634 (Muzafar). AIR 1927 Lah 730 (. Natha )— 
where Cl who was removing rafters of a house was killed. Where it is the 
other party that actually started the fight but was over-whelmed by the party of 
the accused by reason of their superior number, the offence committed by the 
accused is that of culpable homicide and not of murder in spite of the fact 
that the accused were prepared for a fight and the disparity in the numbers 
of the two opposing parties was such that it was more like a massacre than a 
fight. The case under the circumstances comes under the first part of Section 
304. AIR 1933 Oudh 41 : 34 Cr LJ 387 ( Ajodhia ). 

It is a highly dangerous act which exceeds right of private defence to 
beat a man stealing sarson from his field upon the head with a heavy lathi. 
AIR 1928 Oudh 15:3 LK 244 (Ramlal). Seizure of the person and dragg¬ 
ing debtor to his creditor by the peons of the creditor against his will, cons¬ 
titutes an offence of abduction within the meaning of Section 362 thereby 
giving the person so dragged the right of private defence of his body even to 
the causing of death subject to restrictions mentioned in Section 99. If while 
defending himself such person strikes the person against whom he was defen¬ 
ding on a sudden irrational impulse thereby exceeding the power given to 


76. 52 Cr LJ 1517: 53 PLR 284: AIK 77. AIR 1933 Lah 144 : 34 PLR 886 : 
1951 Punj 137 (Kirfial Singh). 34CiLJlI60 (Indar). 
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tun under the statute and causes death of the other person, the offence 
comes not under Section 302 but under Section 304. 78 (7 who was appointed 

to protect the crops of a field, went round one night and saw in the darkness 
a man cutting the crop. The thief on seeing (7 arose. Upon this (7 who 
was armed with a lathi, at once struck him a blow on the head felling him 
to the ground, with the result that he died that very night* It was held that 
the case fell under Exception 2 to Section 300, that (7 exceeded the right of 
private defence of property, and that the conviction of Q should be under 
Section 304 and not under Section 325, 22 Gr LJ 741 : 64 IC 133 (Kallu). 
A proclaimed offender was tried for murdering a Police Officer trying to 
arrest him. The prosecution failed either to file the statement referred to in 
clause (3), Section 87, Gr.P.G. or to adduce any other evidence of provocation. 
It was held that the accused was entitled to the benefit of Exception 2 to 
Section 300 and was guilty of culpable homicide not amounting to murder. 
32 IC 670 : 17 Gr LJ 78 ( Kayambu ). 

76. Without premeditation. —If there is premeditation the excep¬ 
tion does not apply because the circumstances of the exception which would 
ordinarily negative malice or criminal intention to kill or to inflict a fatal 
injury are rendered inapplicable by reason of the pre-meditation. The 
effect of the other circumstances tending to negative malice is counteracted 
by the presence of premeditation. AIR 1957 Ker 53 ( T’. Thomas). 

Ip R* v. Shaw , 6 G & P 372, Patterson J. said that nothing would justify 
wilful and deliberate causing of death. 


is necessary for 


77. No intention of doing more harm than 
the purpose of such defence. —See Note 75. 

“Violent acts of resentment bearing no proportion to the provocation or 
insult and barbarous proceeding rather from brutal malignity, than human 
frailty, and barbarity will often made malice.” Per Lord Holt in Keattfs case 
cited at p. 655 of R. C. 

“When once the Court has found that a right of private defence exists it 
is very difficult to expect the accused to weigh ‘with golden scales 5 what 
maximum amount of force is necessarv to keep within that right. 55 AIR 1923 
All 357-24 Gr LJ 735 (Radhe). See also AIR 1934 Lah 748-36 Cr LJ 283 
{Abu Z ar )' 231" IC 462-48 Cr LJ 809 (Lai). AIR 1959 Ker 46 (A. 
Samad). 

In order to get the benefit of Exception 2, there should be no pre¬ 
meditation and there should be no intention of doing more harm than is 
necessary for the purpose of such defence of property or person. Even if 
more harm than is necessary for the purpose of such defence is caused, ii is 
possible to prove in some cases that there was no intention to cause more harm 
than was necessary for the purpose of such defence because intention is not 
always, though ordinarily and usually, to be inferred from the nature of the 
acts done. ^ See 1940 RANG 109 : AIR 1940 Rang 129 (Po Mye) and 
Note 77. 

Where two accused armed with a lorh and a deadliest kind of axe pro¬ 
ceeded upon a house-breaking expedition and in order to escape, the accused 
with the axe used that axe aiming his blows at the face and head of the 
pursuer armed only with a lathi or a lorh, it could not be said the accused 


78. AIR 1930 Fat 347 (2) : 11 PLT 38J ; 32 Cr LJ 84 (Daraga). 
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with the axe was bona fide exercising the right of private defence or without 
premeditation or without the intention of causing more harm than was 
necessary. 79 

It is not always reasonable to say that when a person hits another with 
a blunt instrument on the head, he necessarily intends to cause his death. 
The intention may well be to incapacitate the aggressor in order to save his 
own life or escape grievous hurt being caused to himself. In the circums¬ 
tances of this case, the accused, in inflicting 2 blows upon the head of the 
deceased, did not have the intention of doing more harm than was necessary 
for the purpose of self-defence. In this view, the accused is entitled to an 
acquittal. AIR 1954 Assam 56 ( Satish ). 

If you find a burglar in your bungalow and you succeed in disarming 
him, you are not entitled to go and thrust a knife into a vital part of his body 
merely because he has been attempting to burgle you and you may be rather 
frightened. But if he was exercising the right of private defence and was 
naturally upset and flared and was not very careful about his aim, it would 
be justifiable to hold that he did not intend to do more harm than was nece¬ 
ssary : Case 11, Fifth Bombay Sections 1932, per Sir John Beaumont, C. J. 

When an accused inflicts 39 injuries by a sickle, some of them being 
individually fatal and the victim dies on the spot, there can be no plea ol 
justification for self-defence. 80 

78. Section 99 and this exception. —In Section 99, I. F. C. it is pro¬ 
vided that the right of private defence in no case extends to the inflicting oi 
more harm than it is necessary to inflict for the purpose ol defence. 

The difference between Section 99 and Exception 2 to Section 300 is that 
in order that the exception might apply injury inflicted must be more than 
was necessary for the purpose of defence— otherwise the right of private 
defence would not be exceeded—but there must be no intention of inflicting 
more harm than is necessary lor defence. 

Mere proof that more harm was inflicted than was necessary for defence 
does not make Exception 2 inapplicable. Befofe Exception 2 is rendered 
inapplicable it must be proved that— 

(< 2 ) more harm was inflicted than was necessary, and ( b ) that there 
was intention of doing more harm than was necessary for defence. 

The clause “without any intention of doing more harm than is necessary 
for the purpose of such defence” is a necessary corollary of Section 99, 
I. P. C. which says that the right of private defence in no case extends to the 
inflicting of more harm than it is necessary to inflict for the purpose oi 
defence. Even though the damage of ripe crops can be very exasperating, it 
does not give the right to kill a person. 81 

79, Exception 3 .—Public servant.—See Section 21. 

Good faith. — See Section 52 and Note 73. Believes to be lawful and necessary 
for the due discharge of his duty as such public servant,— When there is no such 
belief the causing of death would be murder. 21 MAD 249 (Subbanaik). 


/V. miv Oiuu 

48 Cr 1J 823 (Fakim). 

80. AIR 1965 Mys 150 ( Hanamant}. 


79. AIR 1947 Sind 107 : 1946 KAR 443 


81. AIR 1958 Pat 62 : 26 PAT 49 : 48 Cr 
LJ 565 : 330 IC 167 (Akal). 
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suspected thief who had been arrested by the Police constables 
escaped from the running train. One of the constables pursued him with a 
view to effect his re-arrest and when he was not in a position to apprehend 
him, he fired at him but in that process he hit the fireman of the engine and 
killed him. It was held that the case was covered by Exception 3 to Section 
300. I he constable no doubt exceeded the powers given to him by law and 
caused the death of the fireman by doing an act which he, in good faith, 
believed to be lawful and necessary for the due discharge of his duty. In 
such circumstances the offence that was committed was culpable homicide 
not amounting to murder punishable under Section 304, Part II and not 
under Section 302. AIR 1955 All 379 (Dakhi Singh). Where a station-house 
officer did not believe that it was necessary for public security to shoot, his 
order to his constable to shoot was illegal and both were guilty of murder. 
21 MAD 249 ( Subbanaik ). 




Without ill-will. —Presence of ill-will or malice counteracts the other 
circumstances reducing the crime. If therefore there was ill-will towards 
the deceased, Exception 3 will not apply. 


80. Exception 4 :— General. —It is immaterial which party offered the 
provocation or committed the first assault if the other requirements of 
Exception 4 are satisfied. See Explanation to Exception 4 : 5 CAL 31 ( Rahiiri\. 
1 WR (Cr) 33 (Zalim Rat). 1866 PR 12 [Ameer). 1 East P G 241. 40 ALL 
86 ( Gulak ). 


Where a mutual conflict develops and there is no reliable and acceptable 
evidence as to how it started and as to who was the aggressor, it will not be 
correct to assume private defence for both sides. Such a case will be a case 
of sudden fight and conflict and has to be dealt with under Exception 4 AIR 
1958 S C 469 : Cr Lj 586 (Jumman). 


See also AIR 1961 Mys 21 (B. Marti). See also AIR 1961 Guj 8 (Hira 
Bhaga) —a case of sudden fight. 


If d uses provoking language or behaviour towards /?, and B strikes him 
upon which a combat ensues, in which A is killed, this is man-slaughter : for 
the affray was sudden and the fight upon equal terms and in combats, upon 
sudden quarrels, it matters not who gave the first blow, 82 The circumstances 
envisaged in the 4th Exception to Section 300 do not ipso facto exclude the 
applicability of Section 34, I* P. C. and though there might not have been 
any common intention at the outset yet in view of the fact that the accused 
deliberately went inside the house to pick up lathis and after having armed 
with the lathis challenged the deceased and his brother to a fight, it became 
clear beyond any doubt, that such common intention did develop on the 
spot and therefore the accused were rightly convicted under Section 304 read 
with Section 34. 83 


Exception 4 does not apply to Q who asked in a heat of passion and 
without premeditation if there was no sudden quarrel or sudden fight 84 . 


f here was a severe exchange of abuses between the parties preceding the 
incident, during the abuse the temper rose and both the parties cameoutof their 
respective houses in anger and in the course of quarrel the accused dealt the 
fatal blow on the head of the deceased with his lathi. It was held that even 
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gh the circumstances were such as not to bring the case within Exception 
1 to Section 300 the crime was committed without premeditation in a sudden 
fight in the heat of passion upon a sudden quarrel and without the accused 
having taken undue advantage or acted in a cruel or unusual manner thus 
bringing the case within Exception 4 thereto with the result that the offence 
committed was culpable homicide not amounting to murder. The accused 
therefore could not be convicted of having committed an offence 
under Section 302 of the Indian Penal Code. It was held further that when 
the fatal injury was inflicted by the accused on the head of the deceased by 
only one blow it could as well be that the act by« which death was caused 
was not done with the intention of causing death or of causing such bodily 
injury as was likely to cause death. This appeared to have been done with 
the knowledge that it was likely to cause death, but without any intention 
to cause death or to cause such bodily injury as was likely to cause death 
within the meaning of Part 11 of Section 304. 85 

Requirements. —The requirements of this exception are :— (a) without 
premeditation (b) sudden fight, (c) death caused in the heat of passion and (d) 
without taking undue advantage or acting in a cruel manner. 

The proper test of the applicability of Exception 4 to Section 300, Penal 
Code, is whether or not the accused shows that he acted solely out of the 
provocation engendered of a sudden quarrel followed by a sudden fight, 
one reason for saying that a man has acted out of some motive other than 
the mutual provocation is that he has taken undue advantage of his Opponent, 
and that is so obvious that it is made an express condition of the section. A 
mere verbal quarrel preceding a stab with a knife would not ordinarily raise 
the question as to the applicability of Exception 4 to Section 300 of the Penal 
Code. There may be exceptional cases where a word or a gesticulationmay be 
regarded as being in the particular circumstances of that case, so provocatory as 
to make it clear that the accused did in fact, act solely out of the provocation 
so engendered. In the nature of things such cases must be rare and in any 
event fail more appropriately within Exception 1 than Exception 4 to Section 
300. The ordinary inference, where one person picks up a knife and stabs 
another in the stomach merely following an exchange of heated words, is 
that the attacker has acted out of some other motive as well as the provoca¬ 
tion that may have been engendered by the verbal altercation; Where a per¬ 
son uses a deadly weapon against a vital part of his opponent’s body he 
cannot thereafter be heard to say that he did not know that his act was so 
imminently dangerous that it would in all probability result in an injury 
likely to cau$Tdeath. Every sane man must in these circumstances be deemed 
to have that knowledge. 

Per Meredith J.—The very wording of the provision of Exception 4 
to Section 300 of the Penal Code shows that the word ‘fight’ is used to convey 
something more than a verbal quarrel, A man who inflicts a large injury 
in the abdomen of another, penetrating to the bowels, one of the most vital 
part of the body* cannot be heard to say that he has not done this with the 
intention of causing such bodily injury as the offender knows to be likely 
to cause the death of the person to whom harm is caused (Section 300, 2ndly), 
or with the intention of causing bodily injury to any person and the bodily 
injury intended to be inflicted is sufficient in the ordinary course of nature 
to cause death. (Section 300, 3rdly). 25 PAT 335 ( Sunnu ). 


B5, AIR 1934 SC 632 (Chamru Budhwa). 
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The help of the Exception 4 to Section 300 can be invoked if and only 
if death is caused (a) without premeditation, (6) in a sudden fight, (c) 
without the offender’s having taken undue advantage or acted in a cruel or 
unusual manner. To bring a case within this exception all the ingredients 
mentioned in it must be found. Exception 4 comes into play only if death 
is caused without premeditation. To constitute a pre-meditated killing it 
is necessary that the accused should have reflected with a view to determine 
whether he would kill or not ; and that he should have determined to kill 
as a result of that reflection ; that is to say, the killing should be a pre¬ 
determined killing upon consideration and not a sudden killing under the 
momentary excitement and impulse of passion upon provocation given at the 
time or so recently before as not to allow time for reflection. Premeditation 
may be established by direct or positive evidence or by circumstantial evidence. 
Evidence of premeditation can be furnished by former grudges or previous 
threats and expressions of ill-feeling ; by acts of preparation to kill, such as 
procuring a deadly weapon or selecting a dangerous weapon in preference 
to one less dangerous, and by the manner in which the killing was committed. 
For example, repeated shots, blows or other acts of violence, are sufficient 
evidence of premeditation But premeditation is not proved from the mere 
fact of killing by the use of a deadly weapon but must be shown by the 
manner of the killing and circumstances, under which it was done or from 
other facts in evidence. Exception 4 does not apply if death was the 
consequence of previous malice and not of sudden provocation. 86 Sudden 
altercation between accused and deceased ensued in free fight between two 
parties in which each party assaulted the other with sticks in their hand. 
Accused dealt only one blow on deceased which resulted in his death. Injuries 
suffered by both sides were evenly distributed. Accused received several 
injuries including injury on head and fracture of bone. Accused was held 
entitled to benefit of exception to Section 300 and was guilty under Section 
304, Part II, ahd not under Section 302. AIR 1954 SC 36 : Cr LJ 331 
(. Prandas ). AIR 1956 All 668. 

On quarrel arising between A and B, both grappled with each other and 
caught hold of each other’s long hair. On B 's shouting his relatives, includ¬ 
ing C, came to the spot. Some helpers of A also came. The grappling itself 
turned into free fight in which C gave a fatal blow with his spear to A. B 
and C also received injuries at the hands of relations of deceased A. It was 
held that the case was one of sudden fight and fell within Exception 4 to 
•Section 3()0. Offence of G, therefore, fell under Section 304, Part I : and 
sentence oL seven years’ rigorous imprisonment would meet the ends of 
justice. 87 Exception 4 applies where parties quarrelled while returning from 
a wrestling competition and there was a mutual but sudden and unpremedi¬ 
tated fight during which deceased and accused caused injuries to each other 
with weapons which they were carrying. AIR 1951 Raj 29 : 52 Cr LJ 
1*034 (K'artar Singh). 

^ Where the accused and deceased made simultaneously preparation to 
assault each other with deadly weapons and immediately fought and there, 
was no premeditation, the case came within the purview ofJixcep. 4 to Sec¬ 
tion 300. AIR 1933 Rang 142 (<Nga Ba ). Where in the course of a faction 
fight, the accused inflicted a fatal wound on the deceased who was not actual¬ 
ly engaged in the fight and who cried out that he was^unarmed, lVwas held 
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(Mga Thwe.) 

There was a severe exchange of abuses between the parties preceding 
the incident, during the abuse temper rose and both the parties came out ot 
their respective houses in anger and in the course of quarrel the accused dealt 
the fatal blow on the head of the deceased with his lathi. Even though the 
circumstances were such as not to bring the case within Exception 1 to Sec¬ 
tion 300 the crime was committed without premeditation in a sudden tight 
in the heat of passion upon a sudden quarrel and without the accused having 
taken undue advantage or acted in a cruel or unusual manner thus bringing 
the case within Exception 4 thereto with the result that the offence commit- 
,,.ri wa® ei.lnahle homicide not amounting to murder. The accused there- 



When the accused’s party pursued the complainants in three boats for a 
long distance and then when they had them in their power, landed and 
on-sii-trorl fkatn with snears and killed three of them, their action does riot 



Chit). 


gj Without premeditation.— If there is premeditation the fight 
ceases to be sudden. See Note 80. Exception 4 applies when there is no pre¬ 
meditation or wish to kill. If there is express malice, murder is not reduced 
to man-slaughter. 8 * 

A fight is not per se a palliating circumstance : only an unpremeditated 
fight can°be such. Where persons engage in a fight under circumstances 
which warrant the inference that culpable homicide is piemeditated, th(‘\ 
are responsible for the consequence to their full extent. 8- ’ 

“If after an interchange of blows on equal terms, one of the parties, 
suddenly and without any such intention at the commencement of the affray, 
snatches up a deadly weapon and kills the other party with it, such killing 
will be only man-slaughter. But if a party, under colour of fighting upon 
equal terms, uses from the beginning of the contest a deadly weapon without 
the knowledge of the other party, and kills the other party with such weapon ; 
or if, at the beginning of the contest he prepares a deadly weapon, so as to 
have the power of using it in some part of the contest, and uses it accordingly 
in the course of the combat and kills the other party with the weapon, the 
killing in both these cases will be murder. 90 

82. Sudden fight.—The fight must be sudden and there must be no 
premeditation or pre-arrangement. See Notes 80 and 81, 
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In order to constitute a fight it is necessary that blows should be ex¬ 
changed and it is not necessary that weapons should be used. 

Where from words the parties come to blows and if after exchange of 
blows on equal terms, one of the parties without any such intention at the 
commencement of the affiray snatches a deadly weapon and kills the other 
party with it, such a killing will be only man-slaughter. But if a party under 
colour of fighting upon equal terms, uses from the beginning of the contest 
a deadily weapon without the knowledge of the other party and kills the 
other party with such a weapon, or if, at the beginning of the contest he 
prepares a deadly weapon so as to have the power of using it at some part of 
the contest and uses it accordingly in the course of the cambat, and kills the 
other party with the weapon, the killing in both these cases will be murder. 
Thus when two men inegage suddenly in a fight the death of one of them is 
not the most natural or inevitable result, nor can it be said that either of 
them desires the end of the other. In such a case the court is not concerned 
with the origin of the fight and the guilt or innocence of the accused is not 
dependent upon the result of an inquiry as to his conduct. The temper 
may rise with each exchange of blows and it is not unlikely that the less 
blameworthy individual may conduct himself in a more blameworthy man¬ 
ner. As long as the fight is unpremeditated and sudden, the accused irres¬ 
pective of his conduct before the fight, earns the mitigation provided for in 
the Exception 4 to Section 300 subject to the condition that he did not in the 
course of the fight take undue advantage or act in a cruel or unusual manner. 
AIR 1959 Mad 323 (Somasundaram). 

Where words of reproach or other sudden provocations have led to blows 
and mutual combat, and death has ensued, the important question is, 
whether the occasion was altogether sudden and not the result of pre-concei- 
ved anger or malice for the killing, though in mutual combat, will not ad- 
mil of alleviation, if the fighting were upon malice. 91 

Wherever two persons quarrel overnight and appoint to fight the next 
day of quarrel in the morning and agree to fight in the afternoon or at any 
time afterwards so considerable that in common intendment it must be pre¬ 
sumed that the blood was cooled, the person killing will be guilty of 
murder. 92 

If upon a sudden quarrel, the parties fight upon the spot, or if they pre¬ 
sently fetch their weapons and go into a field and fight and one of them is 
killed, it will be but man-slaughter, because it may be presumed that the 
blood never cooled. And it has been observed with regard to sudden re¬ 
counters, that when they are begun ; the blood previously too much heated, 
kindles afresh at every pass or blow, and in the tumult of the passions, in 
which mere instinct, self-preservation, has no inconsiderable share the voice 
of reason is riot heard : therefore the law in condescension to the infirmities 
of flesh and blood, has extenuated the offence. 93 See also AIR 1960 All 567 
(Abdul). 

Fight,—Fight conveys something more than a verbal quarrel. See 25 
PAT 335 (, Sumumuduli) ; AIR 1948 Lah 75 : 49 Cr LJ 110 ( Pakharsing). 

The term ‘fight’ occurring in Exception 4 to Section 300 is not defined 
in the Code. It takes two to make a fight. It is not necessary that weapons 
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should be used in a fight. An affray can be a fight even if only one party in 
the fight is successful in landing a blow on the opponent. In order to con¬ 
stitute fight, it is necessary chat blows should be exchanged even il they do 
not all find their target. 94 

83. Heat of passion. —Death must be caused in the heat of passion 
engendered by the sudden fight and there must be no time for the passion to 
cool down. See Notes 80, 81 and 82. 

If a person receives a blow and immediately avenges it with any instru¬ 
ment that he may happen to have in his hand, then the offence will be only 
man-slaughter, provided the blow is to be attributed to the passion of anger 
arising from that previous provocation ; for anger is a passion to which good 
and bad men are both subject. But the law requires two things ; first that 
there should be that provocation ; and secondly that the fatal blow should 
be clearly traced to the influence of passion arising from that provocation. 95 

In R. v. Lynch, 5 C & P 324, Tenterdon C. J. told the jury, “It is not 
every slight provocation, even by a blow, which will, when the party receiv¬ 
ing it strikes with a deadly weapon, reduce the crime from murder to man¬ 
slaughter ; but it depends upon the time elapsing between the blow and the 
injury ; and also whether the injury was inflicted with an instrument at the 
moment in the possession of the party, or whether he went to fetch it from 
another place. It is uncertain in this case, how long the prisoner was 
absent ; the witness says from five to ten minutes, according to the best of 
his knowledge. Unless attention is particularly called to it it seems to me 
that evidence of time is very uncertain : the prisoner may have been absent, 
less than five minutes; there is no evidence that he went anywhere for the 
knife. The father says it was a knife he carried about with him ; it was a 
common knife such as a man in the prisoner’s situation in life might have, 
for aught that appears he might have gone a little way from the deceased 
and then returned, still smarting under the blow he had received. You will 
also take into consideration the previous habits and connection of the deceas¬ 
ed and the prisoner with respect to each other ; if there had been any old 
grudge between them, then the crime which the prisoner committed might be 
murder. But it seems they had been long in habits of, intimacy and on the 
very night in question, about an hour before the blow, they had been drink¬ 
ing in a friendly way together. If you think that there was not time and 
interval sufficient for the passion of a man proved to be of no very strong 
intellect, to cool, and for reason to regain his dominion over his mind, then, 
you will say that the prisoner is guilty only of man-slaughter. But if you 
think that the act was the act of a wicked, malicious and diabolical mind 
(which under the circumstances, I should think you hardly would), then you 
will find him guilty of murder.” See 231 IG 400=48 Cr LJ 786 (Lalsing). 

84. Without taking undue advantage or acting in a cruel man¬ 
ner.—The fight must be on equal terms. It must be a fair fight without any 
undue advantage. See Notes 80—83. 

That Exception 4 requires that no undue advantage be taken of the other 
side. It was impossible to say that there was no undue advantage when the 
accused stabbed the unarmed person who made no threatening gesture and 
merely asked the accused’s opponent to stop fighting. Then also, the fight 
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be with the person who is killed. - Here the fight was between V and 
the accused. The exception therefore did not apply. AIR 1956 SC 99 
[Narayanan), . .. # 

Ail the ingredients of that exception should have been present. Since, Q 
Was armed with lathi and, the deceased was not, it must be held that Q, took 
undue-advantage of the situation of his opponent. - Further though there was 
sudden quarrel there was no figfft since there was but one hlow dealt by £7 
only. Hence Q, was not entitled jto the benefit ©f Exception 4 to Section 
300. AIR'1-959 All 13! (Thannoo). ' 

When two contending parlies each armed with sharp-edged weapons* 
clashed and in the course of aTree fight 'some injuries were inflicted on one 
party or the other, it canndt'be said that either of them acted in a cruel or 
unusual matiner, though the appellant had received only minor injuries, the 
other accused had received incised wounds. ' AIR 1957 SC, *324 ijbharman) : 
Cr LJ 420. - ' ‘ ’ /. 

The expression L un d ue advantage” as used in Exception 4 to Section 
300 means “unfair advantage” and cannot be limited to a case where the 
victim is made physically inculpable to defend himself. An assailant cannot 
but be said to have taken undue advantage of his victim if the latter is taken 
completely unawares and is struck when he does not even suspect that he is 
about to be struck^ Furthermore, no reasonable person can expect that a 
man would whip out a knife and strike another on a vital part of the body 
'with it on account of a petty quarrel. If the weapon or manner of attack by 
the assailant is out of all proportion to the offence given, that circumstance 
must be taken into consideration for deciding whether undue advantage has 
been taken. In such a case, the assailant must also be held to have acted in 
* an unusual manner. AIR 1959 Pat 66 ( Sarjug Prasad), 

“If a person receives a blow, and immediately avenges it with any instru¬ 
ment that he may happen to have in his hand then the offence will be only 
, man-slaughter provided the blow is to be attributed to the passion of anger 
arising from that previous provocation ; for anger is a passion to which good 
and bad men are both subject. But the law requires two things ; first that there 
shotdd be that provocation"and secondly that the fatal blow should be 
clearly U'a^ed to the influence of passion arising from that provocation. 
There is no doubt here, but that a violent assault was committed but the 
question is whether the. blow given by the prisoner was produced by the 
passion* of anger excited by that assault ? If you see that a person denotes 
by the manner in-whiclr he avenges, a previous blow, that he is not excited by 
a Sudden transport of passion but under the influence of that wicked disposi¬ 
tion that bad spirit which the law terms “malice” in the definition of wilful 
murder, then the offence would not be man-slaughter. Suppose for instance, 
a blow was given and the party struck the other’s head to pieces by continued 
cruel and repeated blows ; then ypu could not attribute that act to the pas- 
sfoir of anger, and the offence^ would be murder. And so if you find that 
. before the stroke is given, fhere is. a determination to punish any man, who 
gives a.blow, with' such an instrument as the one which the prisoner used ; 
because if you are *satisfied that before the blow was given the prisoner meant 
to give a wound with such an instrument, it is impossible to attribute the 
giving of ^uch 'wounpto the passion of anger excited by that blow ; for no 
man who was under pjreper feelings^ none but a bad man of a wicked and 
cruel disposition would really determine beforehand to resent a blow with 
shell .an instrument.” R, w^Iwmas, 7 G and P 817 : R, CL 665. See also 
AIR 1937 Rang 2 ; 38 Cr LJ 34 (Nga Nyi). . ' 
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Where; there is no premeditation on the part of the accused who stabs the 
deceased fatally in heat of passion upon a sudden quarrel and no undue 
advantage is taken of the deceased, the offence is one of culpable homicide 
not amounting to murder and Exception 4 to Section 300 applies. When 
Exception 4 to Section 300 is applicable at the beginning of a fight, it cannot 
be held that one of the participants has taken an undue advantage over the 
other, because the latter has acknowledged defeat' and has. turned tail, and 
thereupon the former combatant pursues the advantage which he has ob¬ 
tained. AIR 1937 Rang 2 : 38 Cr LJ 321 (Nga Kyi). If two men are fight¬ 
ing and one of them is unarmed while the other uses a deadly weapon the 
one who uses such a weapon must be held to take an undue advantage and 
not to be entitled to the benefit of Exception 4 to Section 300. 1 Cr LJ 

1128 (Po Kin). There should be no undue advantage with regard to the 
weapons used. If one of them is unarmed and the other is armed there is an 
undue advantage. Similarly, if one is armed with a lathi and the other with 
a dangerous weapon. 

The number of wounds is not the criterion, but the position of the com¬ 
batants with regard to their arms and the use of those arms are the considera¬ 
tions to be kept in mind when applying Exception 4 to Section 300. Hence 
where the deceased was not armed but the accused was and he caused 
mievous hurt to the deceased by causing only one wound, he is not protected 
by Exception 4 and the offence is murder. Where accused liad made 
deceased helpless by disarming him, he has no right of private defence for 
an assault made previous to the disarming. 9 ® When persons fight on fair 
terms and merely with fists, where life is not likely to be at hazard .and the 
blows passing are not likely to cause death, if death ensues, it is man¬ 
slaughter; and if persons meet originally on fair terms and after an interval 
blows having been given, a party draws in the heat of blood a deadly instru¬ 
ment and inflicts a deadly injury, it is man-slaughter only. But if a party 
enters into a contest dangerously armed and fights under an unfair advantage 
though mutual blows pass, it is murder. If a person enters into a contest 
unduly armed, in order that he might resort to it with any of the necessary 
intents, then, if death ensues, he is guilty of murder. 1 Lew 173 (Whiteley). 
But if finding a dangerous weapon at hand accused picks it up that does 
nor deprive him of the benefit of this exception. AIR 1946 All 19 : 47 
Cr LJ 469 (Mahanarayan) ■ 7 WC 106 (R. Ghose). 23 WC 48 ( Sonir) ; 28 

Cr LJ 87 Qakat Singh). AIR 1925 Lah 633 = 27 Cr LJ 26 (Feroze). 47 
Cr LJ 234 (Hans Raj). 

Yet if the party killing began the attack with circumstances of undue 
advantage the party assaulted must be put on equal footing in point of 
defence, at least at the onset; and this more particularly where the attack is 
made with deadly or dangerous weapons. Thus if B draws his sword and 
makes a pass at A, the sword of A being then undrawn, and thereupon 1 
draws his sword and a combat ensues in which A is killed, this will be 
murder; for B, by making the pass, while his adversary’s sword was undrawn, 
shows that he sought his blood: A’s endeavour to defend himself, which he 
had a right to do, will not excuse B : but if B had forborne till his adversary 
had drawn too it had been no more than man-slaughter. Even if the corn- 
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batants are equally armed or both unarmed aceused should not have acted in 
cruel mannef if he is to get the benefit of the exception. Even if the parties are 
-^Upon an equal footing when the combat begins, malice may be implied from 
•The violent conduct which the party kiHing pursued in the first' instance. 
R. G y 673. 25 PAT 335 {Sunnily 15 Cr LJ 610.(. Nawab ). 

/ A man who attacks another with kasi\ cannot be deemed to have acted 
in a cruel aqd unusual manner. Only one blow was struck by Q with what¬ 
ever instrument happened to be in his hand, and the fact that Q, did not 
give more than one blow shows that () did not take any undue advantage or 
acVih a cruel and unusual manner. 97 There was a sudden quarrel in the 
heat of the moment between Q and D and blows were exchanged. The 
people 'present there separated them. Q, then ran towards his house plose 
by and returned with a deadly weapon by which he struck a blow on the 
vital part of D who was standing unguardedly and thereby caused an 
injury which was sufficient to cause death in the ordinary course of nature. 
It was held that the offence was murder. Section 300, Exception 4, had no 
application as it could not be said that had not taken Undue advantage 
or acted in a cruel or unusual manner. Moreover, there was sufficient time 
for premeditation and the subsequent act of (7 was deliberate.and calculated. 
48 Cr LJ 786 (Lai Singh). The act of (l in drawing his kirpan and using it 
repeatedly to stab D (who did not use his own kirpan or any other weapon 
in defence) certainly indicates that took undue advantage and acted in a 
cruel manner. 98 When it is dear nhat D has as many as six injuries on his 
head it is difficult to' hold that the case, falls within Exception 4 to Sec¬ 
tion 300, because even assuming that the quarrel was sudden it would seem 
that £) acted in a cruel manner in so assaulting and causing all these injuries 
to a man who was unarmed and who is not shown to have assaulted () in 
any way and caused any injuries. 99 Where {> acted in a cowardly and 
unusual manner by striking an old and unarmed man with a wooden pestle 
oh the head, Exception 4 is not at ail applicable to such a case. * 1 

One blow with a lathi on head and other on leg in, a sudden quarrel do 
^jaot amount 4o acting in a cruel or* unusal manner. 2 Exception 4 to 
Section 3DO does not apply to the case oP an accused,, who uses a knife where 
there is no appreciable risk of even serious hurt to his person* 3 

, who struck a terribly violent blow upon B’s head, when B had caused 

no injuries worth the nariie in a sudden fight, undoubtedly took undue 
advantage and acted not only in a cfuel, but in a brutal manner. 4 When 
Exception 4 to Section 300 is applicable at the beginning of a fight, it can¬ 
not be held that one of the "participants'has taken an undue advantage 
over the odidr, because'the latter has -acknowledged defeat and. has turned 
tail, and thereupon the former combatant pursues the advantage which he 
has obtained.® - ' - 
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Servants or friends or strangers, interfering in a mutual 
combat.—“A man seems to be guilty of man-slaughter, who, seeing two 
persons fighting together on a private quarrel, whether sudden or malicious, 
takes part with one of them, and kills the other. If a master maliciously 
intending to kill another, takes his servants with him without acquainting 
them with his purpose, and meets his adversary and fights with him, and 
the servants, seeing their master engaged, take part with him, and kill the 
other, thev would be guilty of man-slaughter only though the master would 
be (it seems) guilty of murder. From this it follows, a fortiori, that it a 
servant or friend or even a stranger, coming suddenly and seeing A fighting 
with another man sides with A and kills the other man, or seeing A s sword 
broken sends him another, wherewith he kills the other man, such servant, 
friend or stranger will be only guilty of man-slaughter. But this supposes that 
the person interfering does not know that the fighting is upon malice : for though 
if ,4 and B fight upon malice and C, the triend or servant of A, not. being 

acquainted therewith comes in and takes part against B, and kills him this 
(though murder in A) is only man-slaughter in C ; yet it would be otherwise, 
if C had known that the fighting was upon malice, for then it would be 
murder in both. If A, having been assaulted, retreats as far as he can and 
then his servant kills the assailant, it will be only homicide re defendendo ; but 
if the servant had killed him before the master had retreated as far as he 
could, it would have been man-slaughter in the servant. The law is the 
same in the case of the master killing a man in defence of the servant. 6 

Though Hale and others appear sometimes to draw a distinction be¬ 
tween the '’interference of servants and friends and that of a mere stranger, 
yet the limits of such distinction do not appear to be anywhere actually 
defined. And the nearer or more remote connection of the parties with each 
other seems to be more a matter of observation to the jury as to the probable 
force of provocation and the motive which induced the interference than as 
furnishing any precise rule of law. 7 

86. Exception 5.—Consent is defined in Section 90. In order' to 
bring the offence of murder under Exception 5 to Section 300, the consent 
by the deceased must be given unconditionally and without any reservation. 
It must further be unequivocal consent which does not involve the choice 
of alternatives to which the person taking the life more or less has driven 
the person. Thus where although the wife flatly refused to go back to her 
mother and said that if her husband insisted on her doing so she would 
rather be killed, the consent was not the type of consent which is contem¬ 
plated by Exception 5 to Section 300 and the husband was guilty of 

murder * 8 

Where a person kills another who is more than eighteen years of age, 
and pleads it was done with the consent of the deceased, in circumstances in 
which the Court can hold that it is not impossible that the deceased feeling 
desperate and depressed asked to be killed, and no motive is proved against 
the accused for deliberately killing the deceased of his own free will, lie is 
entitled to the benefit of Exception 5 to Section 300 and must be convicted 
only of culpable homicide not amounting to murder under the earlier part 
of Section 304. 54 MAD 504 (Kanaga). Q. strangled his beloved aged 16 years 
to death upon their decision to die together in despair of the future separa- 



G. R. O., 678-679. 

7. R- C., 680. 

8. 1955 MWN 605 (2): 2 MLJ 383 : 


AIR 1956 Mad 97 (Ambalathil). AIR 
1931 Mad 436 : AIR 1940 Mad 138 
distinguished# 
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and feeling that tj|ey could not live apart. It was held that this was 
essentially the case where the spirit, if not the letter, of Exception 5 may 
be applied and, though convicted of murder, sentence should be for life. 
AIR 1929 Lah 50 ; 30 Gr LJ 855 {Masurn Ati). 

The accused was a student of Glass X. He had failed at the annual 
examination for three years in succession. His wife, aged 19, was literate 
woman. The accused was very much upset at these failures and took his 
last failure so much to heart that he decided to end his life and informed the 
wife of his decision. His wife asked him to first kill her and then kill himself. 
In accordance with the pact the accused killed his wife and was arrested 
before he could kill himself. Held that the deceased did not give consent 
under fear of injury or under a misconception of fact and, therefore, the 
accused was guilty under Section 304, first part and not under Section 302. 
Held further that in the circumstances of the case a lenient view of the case 
should be taken and the accused should be sentenced to 5 years’ rigorous im¬ 
prisonment. AIR 1958 Pat 190 ( Dasratk ). 

See the illustration to Exception 5. 

The second mitigated form to voluntary culpable homicide, is that to 
which we have given the name of ‘voluntary culpable homicide by consent*. 
It appears to us that this description of homicide ought to be punished, but 
that it ought not to be punished so severely as murder. Our reasons for not 
punishing it so severely as murder are these : In the first place the motives 
which prompt men to the commission of this offence are generally far more 
respectable than those which prompt men to the commission of murder. 
Sometimes it is a strong sense of religious duty, sometimes a strong sense of 
honour, not 'infrequently of humanity. The soldier, who at the entreaty 
of a wounded comrade, puts that comrade out of pain; the friend who 
supplies laudanum to a person suffering the torment of a lingering disease ; 
the freeman who in ancient times held out the sword that his master might 
fall on it; the high born native of India who stabs the females of his family 
at their own entreaty in order to save them from the licenciousness of a 
band of murderers, these would, except in Christian societies, scarcely be 
thought culpable and even in Christian societies, would not be regarded by 
the public, and ought not to be treated by the law as assassins. Again this 
crime is by no means productive of so much evil to the community as murder. 
One evil ingredient of the utmost importance is altogether wanting to the 
offence of voluntary culpable homicide by consent. It does not produce 
general insecurity. It does not spread terror through society. When we 
punish murder with such signal severity we have two ends in view. One 
end is that people may not be murdered. Another end that people may 
not live in constant dread of being murdered. This second end is perhaps 
the more important of the two. For if assassination were left unpunished 
the number of persons assassinated would probably bear a very small propor¬ 
tion to the whole population ; but the life of every human being would be 
passed in constant anxiety and alarm. This property of the offence of 
murder is not found in the offence of voluntary culpable homicide by consent. 
Every man who has not given his consent to be put to death is perfectly 
certain that this latter offence cannot at present be committed on him, and 
that it never will be committed, unless he shall first be convinced that it is 
in his interest to consent to it. We know that two or three midnight assass¬ 
inations are sufficient to keep a city of a million of inhabitants, in a state of 
consternation during several weeks, and to cause every private family to lay 
in arms and watchmen’s rattles. No number of suicides or of homicides 
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iitte.d'with 0^'unexhorted consent of the person killed, could possibly 
produce such'alarm among the survivors. The distinction between murder 
and voluntary culpable homicide by^ consent has, never, as far as we are 
aw^re^-been recognised by any Code in the distinct manner in which we 
propose to' recognise it. But it may be traced in the Laws of many countries, 
*-^Vs:hd often, when neglectejiby those who have framed the Laws, it has had 
' ~ a*gre$.t effect on the* decisions of the- tribunals and particularly on the 

* ’ deciliofls of triburf&l.s'popularly composed. It may be proper to observe that 

' \ turning A of a' Hindu widow by her. own consent, though it is now, as 

+ it ought-to. be, an offence*' by the ^regulations of every Presidency, is in 

no Presidency punished as murder. .-First Report, para. 282, pages 87—88. 

< * -• * / 

^ 87. Duelling.—The- framers of the 'Penal Code fkought that duelling 

• " would colne within this exception : " 

*- !l 

./ We observe" (bat in the Draft of the* Code first printed, .a duel was given 
^ ‘an illustration of voluntary culpable homicide by consent. The wording 

* . ^ of the definition was sHghtly altered on revision but we think Clause 298 as 

ft stands takes in the case of a person killed in a duel as one “who 
.suffers death ojt takes the risk, of death by his own choice”. And if the 
. - ...clause be retained, if voluntary culpable homicide by consent be recognised 
as a distinct* offence, we know not but it may be the best way of dealing with 
a spepies of crime which it has hitherto been found impossible to deter men 
from by the dread of capital punishment. It is in vain to denounce a 
^ ", penalty v^hdeh is so contrary to the general sentiment, that except in cases 
*' marked bv extreme malignity, or some special aggravation rousing indigna¬ 
tion against the offender, it could not be executed without shocking the 
‘' public sense. Yet this is just what must he said of the penalty of death 
threatened by the existing law to the person who kills another in what is 
called a fair -duel—threatened but so rarely enforced,' that it carries no 
tefror with it, nojerror at least of that which it threatens. It might be well 
* Worth a trial whether the certain expectation of punishment for. culpable 
^ homicide fey T consent, the enforcement of which would surely be approved by 
- the .public mind, would not be more .efficacious in preventing duels in which 
life is risked, than the present empty denunciation of the law. F. R. para. 290 
. • See 5-CAL 33 and Note 88. . - " 


r 88. Fight premeditated and pre-arranged by two parties doe is 
come under this exception. — , - 


5jThe* assailants 
’'-weapons v and at the 


in the first instance had gone out aimed with deadly 
later stage at which the fight occurred, fightingVas 
^'deliberately^intended by botfr'parties. I cannot concur Jn the vievy, taken by 
the Judge that when persons of full age * voluntarily engage in a fight with 
density weapons they take the risk of death wjtk their own. consent and that* 
- as consequence, culpable homicide occurring in such a fight is not 
- ^tiurder. fj^his view is ^correct, the 4th exception wotild be superfluous. 
~ If culpable homicide in a premeditated fight with deadly weapons is not 
.. murder ; % a fortiori unpremeditated culpable homicide in a sudden fight in 
,,fehe heat of passion upon a sudden quarrel would not be murder. Jt seems 
fame that; the *4th exception dearly indicates that culpable homicide in a light 
is murder -unless the fight is unpremeditated and is as such as therein descri- 
. bed? sudden in the heat of v passion . and bn.a' sudden quarrel; a fight is not 
m ..per se a palliating circumstance ; only an unpremeditate f ctfight can be such. 
'Where p$fS 9 n< engage fight under circumsjfanpes which warrant the 




- . 




* 
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interence that culpable homicide is premeditated, they are responsible foA 
the consequences to their full extent. 5 ’ 9 

“It is not easy to construe the 5th exception ; the wholly anomalous rule 
which it lays down is expressed but in few words, unaided by definitions. It 
should receive a strict and not a liberal construction. It should only be 
applied to cases which quite clearly fail within it. 55 

Exception should be considered in applying it, first with reference to 
the. act consented to or authorised and next with reference to the person or 
persons authorised ; as to each of these, some degree of particularity at 
least should appear upon the fact proved, before the exception can be said 
to apply. It does not contemplate a consent to the acts of persons not known 
or ascertained at the time of the consent being given. The consent may be 
inferred from circumstances and does not absolutely need to be established 
by actual proof of express consent. In Shamsher Khan v. Empress , (6 GAL 154) 
it is said C< A man who, by concert with his adversary, goes out armed with 
a deadly weapon to fight that adversary, who is also armed with a deadly 
weapon, must be aware that he runs the risk of losing his life : and as he 
voluntarily puts himself in that position, he must be taken to consent to 
incur the risk. 55 In such a case the circumstances do show a distinct act 
of the mind of each combatant with respect to the other and in concert with 
him of willingness to encounter and suffer such known and anticipated acts of 
violence from that other as he cannot defend himself from. I am not sure 
that to include such a case within the exception is not rather to strain the 
terms of it, but I am not prepared to hold that here the exception would 
not apply. There is a distinction between such a case and that referred to 
in the following passage, at page 158 of the report of Shamshere Khan v„ 
Empress , of the members of two riotous assemblies who “'agree to fight 
together 55 and of whom some on each side are, to the knowledge of all the 
members, armed with deadly weapons. I do not think that from such 
a mere agreement to fight, such a consent as is contemplated by the section 
can be imputed to each member of each mob, to sutler death or take the 
risk of death at the hands of any one of the armed members of the other 
mob, by means of whichever of such deadly weapons used in whatever way 
that person may please, and be able to inflict it. Whether or not the exception 
would apply if a fight, were 'so carefully arranged beforehand, that the 
express consent of the members of each party to take the risk of death in the 
fight at the hands of the opposite party could be established, need not be 
here discussed. 

But I should myself find great difficulty in holding that a general con¬ 
sent to take the risk of t he lethal acts of each and all of the members of the 
opposing mob, could be such a consent as is contemplated by the exception, or 
that such a case would come within it at all. I confess that unless compelled 
by very clear words, I should hesitate to give such a construction to this ex¬ 
ception as should involve the proposition that the Legislature intended by it 
to confer a species of privilege upon the murderous acts of riotous assemblies, 
provided the members of them should add to their offence the further 
quality of deliberate premeditation in the commission of it. 5 


Per Pigot j., Pethoram C. J., and 
(Nayamuddin ). 


Macpheison J. in 13 CAL 484, 489 


9. 5 CAL 3 at 33 ( Rohimuddin ). 
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. “Consent under the Code is not valid if obtained by either misrepre¬ 
sentation or concealment, and implies not only a knowledge of the risk but 
a judgment in regard to it, a deliberate free act of the mind. In other words, 
before this section can be applied, it must be found that the person killed, 
'with a full knowledge of the facts, determined to suffer death or take the 
risk of death and this determination continued up to and existed at the 
moment _ of his death. It appears tome difficult to assert that when two 
parties armed with lathis and spears go out to fight the members of each 
party consent to suffer death ; nor can it, I think, he predicted as a general 
. rule, that they consent to take the risk of death.” Per O’kinealy J. in the above 
case. 

But Ghose J. took a different view and observed thus :—“In the case of 
a person entering into a duel with another person, both being armed, neither 
of the combatants specially consents to being killed ; each of them hopes 
to come out victorious but knows fully well at the same time that he incurs 
the risk of being killed. So in other cases of the kind where two persons in 
concert with each other deliberately fight with deadly weapons. 

“In such cases, it can hardly be questioned that the exception would 
apply. If so, 1 do not see why, when the fight is between a person and two 
or.,more persons or between two or more persons on either side, it cannot 
apply. There is nothing in the exception itself to indicate such a distinc¬ 
tion” 10 . 

89. Suttee. —Gases of Suttee by a widow above the age of 18 would be 
covered by this exception. See 18 GAL 484 (Nayamuddiu). 

90. Other cades of consent.—Where a .person wishing to die by 

reason of extreme grief, depression or desperation or illness or shame, con¬ 
sents to be killed, this exception would apply. See 54 MAD 504 (Kanava 
Kosavan )* AIR 1918 Lah 145= 19 Cr LJ 125 (Ujgarsing ). 6 WE (Cr) 57 

( Anunto ). 1940 M AD 428 {Naina Mutku ). 

Exception 5 applies to cases of emasculation or surgical operations done 
with consent and ending in death. 5 WC 7 ( Baboolun ). Where killed 
his step-father, who was an infirm old man, with his consent, in order to 
involve some of their enemies in trouble by charging them with the murder, 
it was held that the case was covered by the 5th exception, Section 300, and 
that d was guilty of an offence under Section 304, Part I. AIR 1918 Lah 
145 ; .19 Cr LJ 125 : 1917 PR 45 (Ujagar). 

91. Illustration to Exception 5,— See also Section 305, 

92. Some cases not amounting to murder but only to culpable 
homicide.—These cases are in addition to the, cages given in the commentary 
on Sections 299 and 300. There was a bitter'enmity between accused and 
deceased. The accused inflicted as many as seventeen injuries on deceased, 
out of which eight were on head. The death was due to shock and intracra¬ 
nial haemorrhage. The accused. threw the body in a well. The accused 
had used blunt sides of weapons. It was held that in the circumstances 
the offence was one under Section 304, Part II, and not one under 
Section 302. AIR 1953 Punj 262 : Cr LJ 1815 (, Sukklal ). Where there was 
a great deal of ill-will between the parties and the deceased had intervened 
when other fighters were grappling with each other, it was held that the 
circumstances 


took the- case out of ofifehce of murder and came onh under 


18* CAL 484 at 409-490-491-492-495. [Nayamuddm ). 
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H 


304, Part II. u Death caused by blows on the head falls unde 
Section 304, Part II. 12 Lofty ideals or motive does not reduce murder to 
culpable homicide. 13 

If a child is thrown across a wall 5 feet high, the offence is under Sec¬ 
tion 304.M 

See also AIR 1961 Andhra 79 (Muttiah). See also AIR 1960 Ker 301 
( Varkey ). See also AIR 1960 Ker 197 ( Urmese ).. 

A free fight between two parties resulted in death of D. Q, also sustained 
some injuries. Doctor deposed that if injuries of D were attended to, he 
would have survived, conviction of (7 was altered from Section 302 to Sec¬ 
tion 304. 15 

See also AIR 1964 MP 182 (State v. Kalu.) : 1963 Jab LJ 932. 

If prosecution fails to elicit from the doctor that the injuries which 
caused death were sufficient in ordinary course of nature to cause death, 
the conviction should be under Section 304 and not Section 302. 16 

If (l kicks D and D tumbles down a precipice and dies 0 is guilty only 
under Section 304, Part II. 17 

0. an illiterate aboriginal boy of 16 who killed a woman at sight under 
the impression that she was a witch was guilty under Section 302. 18 

301. Culpable homicide by causing death of person 
other than person whose death was intended.- —If a person, 
by doing anything which he intends or knows to be likely to 
cause death, commits culpable homicide by causing the death 
of any person, whose death he neither intends nor knows himself 
to be likely to cause, the culpable homicide committed by the 
offender is of the description of which it would have been if he 
had caused the death of the person whose death he intended or 
knew himself to be likely to cause. 

SYNOPSIS 

/, Principle : Indirect intention . 

2. Section 301 superfluous, 

3, Does the section apply where the death both 
of the person whose death was in contemp¬ 



lation and of another person or persons has 
occurred ? 

4. Cases to which the section does not apply. 

5. Section 301 and Section 149. 

1« Principle.—This section applies the principle known in England as 
indirect intention’ or ‘transferred malice 5 to two cases : 

(1) intention to cause death, 

(2) knowledge that the act is likely to cause death, 


M. 

12 . 

13. 

14. 

15. 


AIR 1953 Punj 241 : Cr LJ 1642 
(Dalip). 

AIR 1953 Punj 261; Cr LJ 1805 
(Sohan). 

1953 T C 574 : Cr LJ 1551 (Paplan). 
AIR 1960 MP 132 (. Narnhu ). 

AIR 1964 (2) Cr LJ 107 (Raju). 


16. AIR 1962 AP 313 : 1963 (2) Cr LJ 70 
(Vijia Reddy). 

17. Supreme Court Cr LJ A. 58 of 1963 
(Teh Chand )« 

18. 1962-2 Cr LJ 105=30 Cut LT i63 
(Sam). 
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See AIR 1956 SG 754 where T was fired at but S was killed. See also AIR 
1957 MP 217 in Note 23 to Section 300. See AIR 1965 SG 1260 in Note lb 
to Section 302. 

Indirect intention. —“Intention to kill a particular person, but not one 
who actually was killed. If a man shoots at A with the intention and desire 
(or, as Bentham would express it, the “direct intention”) of killing A y but 
accidentally, hits and kills B instead, this killing of B is treated by the law 
not as accident but as a murder. In old legal phrase, ‘malitia egreditur personam\ 
the means rea is transferred from the injury contemplated to the injury actually 
committed. Austin has pointed out that such a murderer may have had 
any one of three mental attitudes with regard to the prospect of this latter 
injury. He may have— 

( a ) thought it probable that he would hit B instead of A ; and have 

risked doing so, though feeling no desire at all that B should be 
hit. Austin classes this as an ‘'intention”, and Bentham 
gives it the specific name of “indirect intention”. But in or¬ 
dinary parlance it is not called “intention” at all ; because 
there was no desire of killing B. 

(b) thought it improbable that he would do so. This, Austio denomi¬ 

nates “rashness”. 

(c) not thought of it at all. This, Austin denominates “heedlessness”. 19 

The principle of Section 301 can be thus explained. If A 
intending to cause the death of B causes the death of C whose 
death he did not intend, the offence committed by A would be 
such as would have been committed if A had caused the death 
of B whose death he intended. 8 WC 78 ( Ahum ). 29 Cr LJ 

280 : AIR 1928 Lah 344 [Suba). 2 Moo 120 {Michael). Similarly, 
if A does an act knowing that it; is likely to cause B\ death but 
causes the death of C, the offence committed by A would be 
such as would have been committed if A had caused the death 
of B whose death he knew himself to be likely to cause. 

This principle is a re-enunciation of the principle already implied in the 
wording of Sections 299 and 300 where the expression ‘intention to cause 
death 5 would apply to any person and not necessarily the person whose death 
is caused and the expression ‘with the knowledge that he is likely by such act 
to cause death 5 would likewise apply to any person and not necessarily the 
person whose death is caused. 

But it is important to note that the principle of Section 301 or the 
principle of transfer of malice does not apply to cases of ‘intention to cause 
such bodily injury as is likely to cause death 5 that is, the principle of transfer 
of mens rea has no application to intention to cause bodily injury as is likely 
to cause death which would amount to murder or culpable homicide not 
amounting to murder, according as the intention is direct or indirect. 

it is common knowledge that a man who has an unlawful and malicious 
intent against another, and, in attempting to carry it out, injures a third 
person, is guilty of what the law deems malice against the person injured, 
because the offender is doing an unlawful act, and has that which the Judges 
call general malice, and that is enough. 17 QBD 359 ( Latimer ). See also 
Note 1 to Section 299 and Note 22 to Section 300. 


19. K.C.L., p. 135. 




301 s ,/N ote 3] of offences affecting the human body 



Section 301 superfluous. —The principle enunciated in Section 301 
is already Contained in Sections 299 and 300 as explained in the previous 
note. 

The section does not enact any rule not deducible from the two preceding 
sections, but it declares in plain language an important rule deducible, from 
those sections, just as an explanation to a section does. The rule could not 
well be stated as an explanation to either Section 299 or Section 300 as it 
relates to both. It was, therefore, most convenient to state the rule by means 
of a fresh section. The rule makes it clear that culpable homicide may be 
committed by causing the death of a person whom the offender neither 
intended nor knew himself to be likely to kill, a rule which though it does not 
lie on the surface of Section 299, yet is, as we have seen, deducible from the 
generality of the words ‘'caused death” and from the illustration to the sec¬ 
tion ; and the rule then goes on to state that the quality of the homicide, that 
is, whether it amounts to murder or not, will depend on the intention or 
knowledge which the offender had in regard to the person intended or known 
to* be likely to be killed or injured, and not with reference to his intention or 
knowledge with reference to the person actually killed, a rule deducible from 
the language of Sections 299 and 300 though not, perhaps, lying on their 
very surface. 20 

Section 301 declares a rule deducible from Sections 299 and 300. It states 
that the quality of the homicide, that is, whether it amounts to murder or not, 
will depend on the intention or knowledge which the offender had in regard 
to the person intended or known to be likely to be killed or injured and not 
with reference to his intention or knowledge with reference to the person 
actually killed. Thus Section 301 clearly makes the culpable homicide 
murder notwithstanding the fact that there was no intention actually to 
commit the murder of the deceased particularly. In such a case the accused 
can be rightly convicted under Section 302. 21 

3. Does the section apply where the death both of the person 
whose death was in contemplation and of another person or persons 
has occurred?. —Section 301, Indian Penal Code, apparently applies to a 
case where the death of the person whose death was intended or known to be 
likely to occur by the person doing the act, does not, as a fact, occur, but the 
death of some one else occurs as the result of the act done by him. It 
evidently does not apply where the death both of the person whose death was 
in contemplation and of another person or persons, has occurred. Can it be 
said that in such a case, the doer of the act is guilty of homicide with reference 
to those whose death was not intended by him and could not have been fore¬ 
seen by him as likely to occur ? Are we to hold that a man who knows that 
his act is likely to cause the death of one person is guilty of the death of all 
the others who happen to die but whose death was far beyond his imagina¬ 
tion ? Such a proposition it is impossible to maintain in criminal law. Section 
301 has reference to a case where a person intending to cause the death of A, 
say by striking or shooting him, kills B because I? is in the place where he 
imagined A to be or B rushes in to save A and receives the injury intended for 
A. The reason for not exculpating the wrong-doer in such cases is that he 
must take the risk of some ot her person being in the place where he expected 
to find A y or someone else intervening between him and A. The section is a 
qualification of the rule laid down in Section 299, is evidently confined to 


20. 13 Cr IJ 145 (P. />. v. Muskunooru). 

21, A]R 1955 All 626 : Cr IJ 1448 (faHan) 


which relied on 13 Cr LJ 145 and AIR 
1917 All 455; 
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Ss where the death of the petf{ort intended or known to be likely to be 
Tailed does not result. Illustrations A and B , in my opinion, support this 

view. ^ " 

« ' : *■ - . ~ 

^ # 1 

Par Sundara Aiyar J,’ 13 Cr LJ 145 (P. P . v. Mushunooru ).—In this case 
£) with the intention of killing one A gave him poisoned sweet meat. A ate 
a portion and threw the rest which was picked up by a child R, who ate 
part of it and gave another portion to another child. Both the children died 
but A did not die. 

Abdur Rahim J. to whom the case was referred on account of difference 
between Benson J. and Sundara Aiyar, J. agreed with Benson J, and obser¬ 
ved as follows:—“The first point for inquiry is whether the definition of 
culpable homicide, as given in Section 299, requires that the accused’s inten¬ 
tion to cause death or his knowledge that death is likely to be caused by his 
act in question must he found to exist with reference to the particular person 
whose death has actually been caused by such act or is it sufficient for pur¬ 
poses of the section, if criminal intention or knowledge on the part of the 
accused existed with reference to any human being, though the death of the 
person who actually fell a victim to the accused’s act was never compassed 
by him. I find nothing in the words of the section would jusitfy the limited 
construction. Section 299 is perfectly general ; and requires that there should 
be an intention to cause death or a knowledge that death is likely to be the 
result and there is nothing in reason which, in my opinion, would warrant us 
in saying that the homicidal intention or knowledge must be with reference 
to the life of the person whose death is actually caused. The law affords 
protection equally to the lives of all persons and once the criminal intention, 
that is, an intention to destroy human life is found, I do not see why it should 
make any difference whether the act done with such intention causes the 
death of the person aimed at or of some one else. Illustration A to Section 
299 makes it quite clear that the Legislature deliberately employed general 
and unqualified language in order to cover cases where the person whose 
death is caused by the act of the accused was not the person intended to be 
killed by him but some other persons. Section 301 also supports this cons¬ 
truction, as it assumes that the accused in such cases would be guilty of cul¬ 
pable homicide ; and I may here point out that the object of this section 
is to lay down that the nature of culpable homicide of which the accused in 
these cases would be guilty, namely, whether murder or not, would be the 
same as he would have been guilty of, if the person whose death was intended 
to be brought about had been killed.” 

The majority view in 13 Cr LJ was followed in 39 ALL 161 (, Jeoli ), and 
AIR 1955 All 626 ( Ballon ). J, the wife of //, had an intrigue with one G. 
Wishing to get rid of H, J obtained some poison from G which she mixed 
with some halwa. Of this halwa H and other persons, amongst them one M, 
partook. All who had eaten of the halwa were taken seriously ill, but only 
M died. X and the others recovered. Where a person intending to kill 
one person kills another person by mistake, he is as much guilty of murder as 
if he had killed the person whom he intended to kill. 22 Section 301 declares 
a rule deducibie from Sections 299 and 300. It states that the quality of the 
homicide, that is, whether it amounts to murder or not, will depend on the 
intention or knowledge which the offender had in regard to the person inten¬ 
ded or known to be likely to be killed or injured and not with reference to his 


L 39 ALL 161 : 15 ALJ 13 : 17 Cr LJ 505 (Jeoli). 
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intention or knowledge with reference to the person actually killed. Thus, 
Section 301 clearly makes the culpable homicide murder notwithstanding the 
fact that there was no intention actually to commit the murder of the decea¬ 
sed particular]v. In such a case the accused can be rightly convicted under 
Section 302. AIR 1955 All 626 : 1955 Or LJ 1448 (Ballan). 

It is submitted that if A intending to kill B , gives poison to B which B 
gives to C and C dies, the question whether A has caused CP s death or not 
does not depend on whether B did or did not take part of the poison. Sec¬ 
tion 301 applies to cases in which culpable homicide has admittedly been 
committed. Section 301 assumes that culpable homicide has been committed 
and proceeds to lay down a principle for determining to what type the cul¬ 
pable homicide committed belongs. Section 300 assumes that offences of 
culpable homicide have already been constituted. 

Per Mosley J. in AIR 1940 Rang 259, 264 (Aung Nyuri) % 

If A puts poison into wine, with intent to kill B and C drinks the wine 
and dies, A is guilty of the murder of C, and it makes no difference that the 
wine unless stirred up, would not have killed C and that C, thinking there was 
sugar in it, stirred it up.- 3 

Avi indictment for murder, stating that the prisoner gave and administer¬ 
ed poison, is supported by proof that the prisoner gave the poison to A to 
administer as a medicine to the deceased and that A, neglecting to do so, it 
was accidentally given to the deceased by a child, the prisoner's intention to 
murder continuing. Upon an indictment for murder, which alleged that the 
prisoner feloniously etc. did administer a large quantity of laudanum to a 
child, it appeared that the prisoner delivered to one S , with whom the child 
was at nurse, about an ounce of laudanum, telling her that it was proper 
medicine for the child and directing her to administer to the child ; the 
prisoner’s intention in so doing, as shown by the finding of the jury, was 
to kill the child. S took the laudanum and thinking the child did not require 
medicine did not intend to administer it at all left it on the mantel piece of 
her room. A few days afterwards a little boy of S, during her accidental 
absence, removed the laudanum from its place and administered a much 
larger close than a tea spoonful to the child, in consequence of which the 
child died. The jury were directed that if the prisoner delivered the lauda¬ 
num to 5, with intent that she should administer it to the child and thereby 
produce its death, the quantity so directed to be administered being sufficient 
to cause death ; and that if the laudanum was afterwards administered by an 
unconscious agent, while the prisoner’s original intention continued, the 
death of the child, under such circumstances, was murder by the prisoner 
and that if the tea-spoonful was sufficient to produce death, the administra¬ 
tion of a much larger quantity by the little boy would make no difference. 
The jury found the prisoner guilty, and upon a case reserved for the opinion 
of the judges, whether the facts above stated constituted an administering of 
the poison by the prisoner to the child, they were unanimously of opinion 
that the administering of the poison by the child was, under the circumstan¬ 
ces of the case, as much, in point of law, an administering by the prisoner, 
as if she had actually administered it with her own hand. 24 


it 


If A gives poison to B> intending to poison him and B , ignorant of it gives 
to C, a child or other near relation of A against whom he never meant 


23. 9 Co. Rep, 81. RC717. 


24. R. C., pp. 783-784. 
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--Mrm and C takes it and dies, this is murder by A and a poisoning by him. 
R. v. Souns\ Plowd, 473 ; 75 ER 706 ; Dalt c 93 ; but B , because ignorant, 
is not guilty. 1 Hale 431 Footnote ( g ) R. C. p. 784. See also 8 \VR (Cr) 
'78 ( Phomonee ). 12 WR (Criminal letters) 2. £> intending to murder her 

husband mixed poison with his medicine. The husband, not liking the taste, 
would not take the medicine. The apothecary in order to vindicate his repu¬ 
tation and insisting that the medicine had been properly prepared drank it him¬ 
self and died. The judges were unanimously of opinion that £) was guilty of 
murder. 77 Eng. Rep., 853 (Agnes). Where ^intending to murder a person 
by poisoning him, mixes up the poison in a drink and the drink is drunk by 
another person who consequently dies the case falls under Section 301 and 
not under Section 302. 26 

In 12 Cr LJ 591 ( Gujjar) the principle of Section 301 was applied to a 
case of culpable homicide not amounting to murder. If a man enters a room, 
armed witli a Gandasa, and strikes out wildly without thinking what he is 
doing and simply with the intention of covering his own retreat and without 
any distinct intention or knowledge that he will strike any one, he unques¬ 
tionably commits culpable homicide, for even if it be assumed in his favour 
that he did not intend to cause death, or to cause such bodily injury as was 
likely to cause death, he knew (or must be taken to have known) that by this 
very dangerous act he was likely to cause death. The fact that by so doing 
he actually caused the death of a person whose death he never intended or 
knew himself to be likely to cause, would merely 6 'bring the cause within 
the purview of Section 301”. But it is submitted that Section 301 can apply 
only when the accused had intended the death of a particular person or knew 
that the death of a particular person was likely to be caused- There was no 
need in 12 Gr LJ 591 to apply the principle of Section 301. The accused 
could have been held guilty under Section 304 without the application of 
Section 301. 

4. Cases to which the section does not apply.— -The principle of 
the section does not in terms apply where the intention is of the type descri¬ 
bed in clause (3) of Section 300. But the principle of this section applies 
even to such cases by reason of the wording of clause (3) of Section 300 
itself. 

Section 149 cannot be applied to a situation to which Section 301 
applies. 26 

Section 302. Punishment for murder. —Whoever com¬ 
mits murder shall be punished with death or imprisonment for 
life, and shall also be liable to fine. 


SYNOPSIS 


la. Whoever commits murder . 

lb. Murder by several persons . 

2. Special rules of evidence. 

3. Proof ; 

3a. Proof of Corpus delicti . 

3b . Proof of intention or knowledge . 
3c. Relevancy . 


3d. Motive . 

3e. Proof of proper investigation. 

3f. Burden of proof. 

3g. Burden of proof of exceptions . 

3h. Explanation by accused. 

3i. Omission to send alleged weapon of offence 


to chemical examiner. 


Cr LJ 360 (Kondamma). 

26. AIR 1963 Andhra 146 : (1962) 2 


25. AIR 1948 Mad 293 : i MLJ 1 ; 49 


Andhra LT 303 : 1963 (1) Cr LJ 445 
( Girada ). 
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3j. Proof by single witness. 

14*48 Circumstances connected with the 

4. Circumstantial evidence. 

49. 

Not extenuating circumstances. 

5, Plea of guilty. 

50. 

Aggravating circumstances. 

6. Sentence : See Notes 7-52. 

51. 

Murder by a number tf persons. 

6a. Sentence of fine. 

51a. 

Murder of a number of persons. 

7. Grounds of mercy. 

52. 

And shall also be liable to fine. 

8. Benefit of reasonable doubt re ; sentence . 

53. 

Procedure . 

9. Extenuating circumstances 

54. 

Charge. 

JO, Extenuating circumstances. See Notes 

55. 

Evidence. 

11-51. 

56. 

Conviction. 

11. Circumstances connected with the deceased. 

57. 

Murder with robbery. 

12. Circumstances connected with the offence. 

58. 

Trial. 

13. Circumstances connected with the offender. 




1 a. Whoever commits murder. —“The application of Section 302 
cannot be excluded in a case where the police officer, in the zeal of his duty 
to trace out an offence, commits torture on the suspect and thereby causes 
his death.” AIR 1955 Pep 153 (. Madan). 

1 b. Murder by several persons.— See Note 51. For effect of acquit¬ 
tal of one accused on the case of another, see AIR 1960 Ker 149 ( Balkrishna ). 
Accused is liable to be convicted under Section 302 when he is already 
undergoing sentence of transportation of life which is remitted conditionally 
under Section 401 (3), Cri. Pro. Code and accused released. 27 If four accu¬ 
sed persons with common intention to kill M shot at R bona fide taking him 
to be M and if R dies, all the accused persons are guilty under Section 302/34 
of the Penal Code. Section 301 can have no application. 28 

2. Special rules of evidence in Murder cases.— See Notes 3-5. 
Evidence must be scrutinised with great care. 1952 Cr LJ 839 {Kashmira). 

3. Proof.—The proper way to approach facts and apply law in cases 
where one man has by his act caused the death of another is to deal with the 
case in the four stages given below :— 

Stage !.—It should first be established to the satisfaction of the Court 
that the accused person has done an act by doing which he has caused the 
death of another. This is the starting point. 

Stage 2. —-Next it should be considered whethei the act on the part of 
the accused amounts to culpable homicide. 

Stage 3,—It is only after considering the two stages that Section 300 
comes into operation. Therefore the next thing to do is to ascertain whether 
the ingredients of Section 300 have been satisfied. 

Stage 4.— Lastly it must be considered on the facts of the particular case 
whether the culpable homicide is* brought from the higher plane of mqrder to 
which it has been raised, to the lower plane of culpable homicide not amount¬ 
ing to murder by reason of the case falling within any of the exceptions to 
Section 3QG< 

If culpable homicide is not murder, the only matter to be considered at 
the fourth stage is whether the accused has established" (if such is his case) the 


27. AIR 1965 Punt 155 (Sohan Singh 
State) ^ 1964 CrXJ 515. 


28. AIR 1965 SC 1260 (Shankerlal.v. State 
of Gujarat) =-(-1965) SCWR'750. 
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t of private defence as a complete defence under Section 96. If culpable 
homicide is murder and it is not established that the case comes under any 
of the exceptions to Section 300 then it remains a case of murder. Questions 
of knowledge, intention and the like such as these which arise in such cases 
are always essentially questions of fact falling to be decided solely on the 
particular facts and circumstances of each individual case. AIR 1939 Rang 
225 ; 40 Ci LJ 725 (Nga). Where the eye-witnesses for the prosecution though 
unsophisticated were found clever enough to make improvements on the 
points which they thought material, it is a very serious infirmity particularly, 
in a murder case and if such direct evidence is not wholly satisfactory, the 
subsidiary facts on which the prosecution relies, viz., the discovery of the axe, 
however suspicious, cannot cure the infirmity. AIR 1956 Bom 471 {Appanna), 
See also AIR 1960 Mad 533 ( Desingh ). 

3 a. Proof of corpus delicti. —It has been considered a rule, that no 
person should be convicted of murder unless the body of the deceased has 
been found ; and Hale says, ‘I would never convict any person of murder or 
man-slaughter, unless the fact were proved to be done or at least the body be 
found dead 5 . But this rule of caution must be taken with some qualifications 
and circumstances may be sufficiently strong to show the fact of the murder 
though the body has never been found. R. C., 781. See also R. v. Hind marshy 
2 Leach 569. R> v, Armstrong, 13 Cox 184 : where the accused was convicted 
of man-slaughter, although the body of the deceased was not found. If the 
corpse be found it must be properly identified. See R, v. Hopkins 8 C & P 
591. The finding of the body is not essential. 20 

It is true that in law a conviction for an offence does not. necessarily 
depend upon the corpus delicti being found. There may be reliable evidence, 
direct or circumstantial, of the commission of the murder though the corpus 
delicti are not traceable. 

Normally speaking it would not be quite safe, as a matter of prudence 
if not of law, to base a conviction for murder on the confession of the alleged 
murderer, by itself and without more. It would be extremely unsafe to do 
so, when the confession is open to a good deal of criticism, and has been 
taken in the jail without adequate reason, and when the story of murder as 
given in the confession is somewhat hard to believe. 

No doubt in a case where there is other clear and reliable evidence of 
murder such a description of the mariner in which the murder was committed 
might be of no serious consequence. But where the proof of the factum of 
the murder is itself solely dependent upon the confession, the apparent impro¬ 
bability of the manner in which the murder is said to have been brought 
about in the confession would he a cogent circumstance against the confession 
being relied upon. 

It was held on facts that having given careful and anxious thought to all 
the features of the case and to findings of the Court below in that behalf, the 
confession in this case was not safe to be acted upon at least, in so far as the 
commission of murder was concerned ; that they were not satisfied that the 
murder, if any had been committed at the time and the place and in the 
manner indicated in the confession, and hence the accused were entitled to 
benefit of doubt in respect of the offence of murder. AIR 1957 SC 381 : 
Cr LJ 559 {Ram Chandra). 


29. i LUCK 327 (Ramtiath). 
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rather tended to show that it was not the body of such child, it was held that 
she was entitled to be acquitted ; the evidence rendered it probable that the 
child found was not the child of the prisoner and with respect to the child 
which was really her child, the prisoner could not by law be called upon 
either to account for it, or to say where it was unless there was evidence to 
show that, her child was actually dead. 

I will not go so far as to say that under no circumstances, in this country, 

could a charge of murder be sustained without proof of the finding of the 

dead body, but considering the well authenticated instances of the subsequent 
appearance in the flesh of persons said to have been murdered, and whose 
death has been deposed to by eye-witnesses, the production of bones, alleged, 
to be those of a man, and discovered to be those of a woman, and the numei- 
ous false charges which are brought against innocent people: I should 
require the strongest possible evidence as to the fact of the murder d ihe dead 
body were not forthcoming. 30 

Strong circumstantial evidence or confession may be sufficient to prove 
death. See 1 LUCK 327 ( Ramnatk ). It is not imperatively essential, in order 
to justify a conviction for murder that the iC corpus delicti should be for.thcom- 
ing. To recognise any such condition precedent, as being absolutely neces¬ 
sary to conviction in all cases would be to afford complete immunity and 
certain escape to those murderers who are cunning or clever enough to make 
awav with or destroy the bodies of their victims. 3 ALL 383, 384 ( Bhagirath ). 
1952 RLW (Bhairon) ; See also AIR 1928 Pat 473--=29 Cr LJ 913 (Rajkumar). 
AIR 1929 All 710—31 Cr LJ 230 {Azam Ali) 7 WR (Cr) 14 (Poorusaolahj. 
(1955) 1 All ER 247. In any case where the body has disappeared it must 
of necessity be very difficult to prove first of all that the supposedly murdered 
person has actually died, and secondly that he died a violent death, especially 
where the disappearance has taken place in circumstances where it is not 
humanly impossible for him to have survived. The case of a man thrown 
over-board from a ship in mid-channel and the body not being recovered is 
entirely different. AIR 1928 Pat 473: 29 Cr LJ 913 (R. Singh). 

3-b. Proof of intention or knowledge.—Apx. A and Apx. B. 

Defence of the accused that there was no real intention to kill and it was 
by chance that injury inflicted happened to be on vulnerable part does not 
take the case out of the offence of murder. 31 

3-c. Relevancy .—See also illn. (a) to Section 6: illns. (A) and (c) to 
Section 7 ; illn. (a) to Section 8 ; illns. (o) and (p) to Section 14 of the Evi¬ 
dence Act and Raju’s Commentary on the Evidence Act. See also Motes 18-i 
and 18-j to Section 114 in the same book. 

3-d. Motive. —See Raju’s Evidence Act, Section 8 ; 1953 HYD 32 
AIR 1953 Hyd 161 : Cr LJ 935 (Mrayan); AIR 1955 Andhra 161; 1955 
NAG 23 : AIR 1955 Nag 97 ( Manbodh ). 

The question of motive may no doubt be irrelevant if there is direct evi¬ 
dence establishing the murder. But in weighing the evidence of the prosecU- 
lion witnesses the motive has an important role to play. 

313 (. Narsiah ). AIR 1957 Andhra 758 {K. T.Rcddi). AIR 1958 Raj 226. 

Where there is a direct eye-witness to the account of the assault, in the 


30. 11 CAL 635 at 
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642 =644 (Adu Sltik- 31. 


AIR 1965 Punj 291 (Mohan Singh v. 
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-__ Circumstantial evidence.—To prove murder direct evidence of 

eye-witnesses is not necessary. 25 WC 36 (Gokool) ; 60 CAL 1339 ( Manatah) ; 
1937 LAH 371 (PC) (Mangalsing). 

Murder can he proved by circumstantial evidence. But in order to 
justify a conviction the circumstances from which inferences are sought to be 
drawn must be proved beyond reasonable doubt. The circumstantial evidence 
must be incompatible with the innocence ot the accused and incapable ol 
explanation upon any other reasonable hypothesis than that of his guilt. Ails 

ISM Cal 11 ? (Jahurabibi) ; 1955-2 SCR 570 : AIR 1955 All 443 (teW ; 
1955 SCI 41 : AIR 1955 SC 801 (. Deonandan) ; AIR 1954 SC 279 ; AIR 1955 
A ssa m 59 : AIR 1934 Cal 407 ; AIR 1953 Mad 564 : MAD 1170 ; AIR 
1954hfad 152:1953-2 MLJ 526; 1954 HYD 256: AIR 1955■ Hyd 200 
AIR 1955 Mani 1 : AIR 1955 Mys 119 ; AIR 1953 Pat 246 '.3*..PAX 217. 
32 Cr LI 418. 52 Cr LJ 417. AIR 1943 Lah 54 : 44 Cr LJ 397 Wfsan). 
AIR 1955 SC 801 (Deonandan). 14 LK 635 (Mandat). 1937 LAH 3/1 PC 
(Mangalsing). 60 CAL 1339 ( Monorail,). AIR 1956 Sau 83. 

It is a fundamental principle of criminal jurisprudence that circum¬ 
stantial evidence should point inevitably to the conclusion that it was the 
accused and the accused only who were the perpetrators of the offence and 

such evidence should be incompatible with the innocence of the accused. 

Where the accused enticed away the deceased on the evening of the day 
of murder and the deceased was found hanging in the backyard of his house, 
these circumstances by themselves, are 

connect the accused with the crime. AIR 1956 SC 316 (hradu). AIK lyoH 
All 514. See AIR I960 Mad 370 (Marudai). 

In AIR 1958 SC 180 (Kalua) the conviction for murder of a person who 
was shot with a pistol rested on evidence of motive, prior threat to kill, pro¬ 
duction of a pistol by accused from his house in circumstances which clearly 
showed that he only could have known ol its existence, and evidence ot 
firearms expert that a cartridge found near the cot of deceased was fired irom 
the pistol produced by the accused. 

n was convicted of murder as (1) he was found in possession of the goods 
of deceased D three days after the murder, (2) Q.and D travelled m cart Of 
f) m 0 and D were alone in the cart before the disappearance ol D, (4) 
0 made no efforts to trace the whereabouts of D or to lodge information. 
AIR 1956 SC 400 (Wasim Khan). 

The fact that the accused was arrested with blood-stained clothes when 
h<» was running awav from his house after the occurrence points amply to the 
guS the accused.' AIR 1958 Pat 190 (Dasrath). AIR 1958 All 514. 

It was held that the circumstances that the deceased was last seen with 
the accused and the disappearance ,of the accused were suspicious but were 

not sufficient for conviction. AIR 1959 JK 66 ( Rajioah) . Cr LJ 83. . 

The accused and the deceased were living as husband and wife. The 
accused was charged with having committed murder of the deceased. He and 
the deceased were seen moving together on the day of the occurrence. He 
had reasons to suspect the faithfulness of the deceased to him. And after the 
occurrence of murder he made himself scarce m the neighbourhood until he 
surrendered to the police after five days of the occurrence. 
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It was held that these circumstances were insufficient to sustain a con¬ 
viction of,the accused for the. offence of murder. AIR 1957 Andhra 213 
(D. Satteyya). 

The fact of the recovery of dead bodies at the instance of the accused 
together with the possession of property belonging to the deceased imme¬ 
diately after murder and giving rise to presumption under illustration (a) of 
Section 114, Evidence Act is sufficient to hold the accused guilty of murder. 
AIR 1958 Raj 338 ( Mohanlal). 

Where a charge of murder is passed purely' on circumstantial evidence 
that evidence must point conclusively to the guilt of the accused and must 
practically exclude the possibility of the murder having been committed by 
other persons. It must be such as to show that within all human probability 
the act must have been done by the accused. Circumstances of strong sus¬ 
picion without more conclusive evidence are not sufficient, to justify convic¬ 
tion, even though no explanation of them is forthcoming.*' *' • 

“Circumstantial evidence must be consistent and consistent only with the 
guilt of the accused; if the evidence is consistent with any other rational ex¬ 
planation then there is an element of doubt of which the accused must be 
given the. benefit. One of the circumstances which has • to be taken into 
account is the fact that the accused has offered no explanation, or has offered 
a particular explanation ; but it must be borne in mind that the accused can ¬ 
not go into the witness box and is not bound to give any explanation at all. 
The fact that he does not open his rnouth cannot be used against him. Often 
the accused is an illiterate person and makes a statement under Section 342, 
Gi iminal Procedure Code, which is obviously untrue, or he is 1 not prepared to 
admit anything. 

' “The fact that an accused is not willing to admit that he took part in a 
robbery which is proved against him ought not to prejudice the question whe¬ 
ther he committed murder at the same time. 

“It is the duty of counsel in defending an accused to point out that evi¬ 
dence is quite consistent with an explanation which fits in with the accused’s 
innocence. Where the accused is not represented, or not properly represented 
the Judge is bound to ask himself whether there is any rational explanation 
of the evidence which is consistent with the innocence of the accused and if 
Vhere is,'he is not justified in convicting. A reasonable explanation of the 
evidence should not be rejected because not offered by the accused ” ATR 
1941 Bom 315 {Basanganda). 

It must be remembered that circumstantial evidence may be, as fre- 
Vquently is, more cogent than the evidence of an eye-witness. It not infre¬ 
quently happens that charges of murder are based upon the professed evi¬ 
dence of two or three persons who purport to say that they actually saw the 
\ v murder attd'yet it is not at all an infrequent occurrence for the Court to 
disbelieve the evidence of the eye-witnesses. It is not difficult to produce false 
' , evidence of eye-wjtnesses. It is on the other hand extremely difficult to pro 

duce ciwqmstarftj^l evidence of a convincing character and therefore circum¬ 
stantial etfidenci;; if convincing, is more cogent, than the evidence of eve 
. . witnesses, AJR 1933 Pat 180 : 34 Or I'*J 395 (Tutsi). 


•33, H LUCK (535 (Menctai). 






THE INDIAN PENAL CODE 


[S. 302, Note 



See also Notes 18i and 18j to Section 114 in Raju’s Evidence Act. 
Motive, opportunity, knowledge that deceased had been murdered and telling 
a lie about the movements of the deceased are insufficient to justify convic¬ 
tion for murder. 3 ^ Motive, opportunity, moving with the deceased on the 
day of the occurrence and absconding are insufficient. 35 Presence of blood 
stains is not sufficient. 36 Possession of articles of the murdered person : 
See Note 18j to Section 114 in Raju*s Evidence Act and AIR 1955 Raj 82. 
If there is sufficient evidence to prove the guilt, absence of or inability to 
prove the motive is immaterial. See Raju’s Evidence Act, Section 8, Note 
2 ; AIR 1955 Pep 81 ; AIR 1955 Mani 1. £) and the deceased were seen 

together at about 2 p. m. on the 25th July, 1951. Immediately after the 
alleged murder (X went to one B with silver churas and offered to sell them 
to B, who accepted the pledge of the silver churas, went the next morning 
to C the goldsmith, and sold to him the half gold raohur which was melted 
by G into a gold bar. £) himself took the police to B and to C, the goldsmith 
from whom the silver churas and the gold bar were recovered along with the 
relative documents showing the pledge and the sale by (7 to these respective 
parties. These silver churas were identified as those which were habitually 
worn by the deceased. It was held that as the ornaments were established 
to be the ornaments worn by the deceased and £7 was not in a position to 
give any satisfactory explanation as to how he came to be in possession of 
the same on the very same day on which the alleged murder was committed 
the circumstantial evidence was sufficient to hold {£ responsible for the mur¬ 
der of the deceased. AIR 1954 SC 28 (, Sundertal). See also AIR 1954 Sau 
129 : Or h] 1553 (Kanbi) ; AIR 1954 Punj 201. 

The circumstances fully established against (2 were that on the date of 
the occurrence about an hour before sunset she was seen by two ladies pro¬ 
ceeding with the deceased in the direction of the scene of the occurrence ; 
that Cl came home without the deceased in her company in the evening of 
the same day in hurried steps and with her clothes lifted up ; the cloth was, 
on examination, found to be stained with human blood and that the two 
Naulis of the deceased which were seen on her person up to her going towards 
the scene of the murder had been discovered at her instance from the thatch 
of her hut. It was held that though the circumstantial evidence in the case 
was only consistent with the guilt of (7, the murder undoubtedly was cold 
blooded and committed out of pure greed, and (7 was properly convicted 
under Sections 302 and 379. AIR 1954 SC 279 (Msa). Murder took place at 
night. Early next morning the accused disappeared from his house. After 
his arrest the accused produced articles which were removed from the body 
of the deceased from his house. Inquest was made shortly after dawn and 
not late in day. The accused was held to be not merely receiver of stolen 
property but murderer. AIR 1954 SC 704 (Ram Bharosey ). Recovery of 
body and clothes of deceased at the instance of accused does not prove guilt 
under Section 302 but only under Section 201. 1954 JK 42. 

As to the evidentiary value of possession of ornaments or clothes of 
deceased or property stolen from deceased, see commentary on Section 114 
in Rim’s Evidence Act and AIR 1954 SC 28 : Cr LJ 357 (Sundertal) ; AIR 
1954 SC 279 : Cr IJ 743 (Msa) ; AIR 1944 SC 704 : Cr LJ 1755 (Ram 
Bharosey) ; 1953 MAD 1170 : AIR 1953 Mad 564 (, Sainambu ). 


34. AIR 1955 SC 792 : HYD 807 (Mac- 
hander) : 1954 T 0 396 (Mam) ; AIR 
1953 Ori 149 : Cr LJ 1008 (San atari) ; 
AIR 1953 Raj 105 (Mdga). 


35. 1955 Andhra WR 863; AIR 1955 
Mani 1. 

36. AIR 1955 Raj 82 : 1953 RAJ 655. 




3$2, Note 4] of offences affecting the human body 

Circumstantial evidence of (1) enmity against the deceased, (2) the 
accused was seen on the night of murder, digging in a field where the body 
of the deceased was subsequently discovered, and on being asked as to why 
he was digging, he explained that he was digging out the" stump of a tree, (3) 
he gave false information as to the whereabouts of the deceased, (4) presence 
of human blood upon his loin cloth when he was arrested although it had 
apparently been washed, was sufficient, in the absence of explanation, to con¬ 
vict of murder. 39 blr 960 : 64 IA 134 (Mangal Singh) . (f knew that the 
deceased had attended the Court at P on the 16th and he had seen him there 
but when questioned about it he told a lie. Thirteen days after, the murder 
he knew that M had been murdered. He also knew where the murder had 
been committed and where the body and certain articles belonging to the 
deceased were hidden. There was ill-will between them but an ill-will 
that other members of QJs family might be expected to share. He had full 
opportunity to commit the crime, but the same kind of opportunity the 
other members of his family also had. These four circumstances, regarded 
• in the background of this case, are not sufficient to warrant a conclusion of 
murder by Q, because the same circumstances could be said to point with 
equal suspicion at other members of the appellant’s family. AIR 1955 SC 792 
( Machander ). 

v Where there is no eye-witness to the murder and the case against the 
.accused depends entirely on circumstantial evidence, the standard of proof 
required to convict the accused on such evidence is that the circumstances 
relied upon must be fully established and the chain of evidence furnished by 
th^se circumstances should be so far complete as not to leave any reasonable 
ground for a conclusion consistent with the innocence of the accused. It 
is true that iri a case of circumstantial evidence not only should the various 
links in the chain of evidence be dearly established, but the completed chain 
must be .such as to rule out a reasonable likelihood of the innocence of the 
accused. But in a case where the various links have been satisfactorily made 
out and the circumstances point to the accused as the probable assailant, 
with reasonable definiteness and in proximity to the deceased as regards time 
and situation, and he offers no explanation, which if accepted, though not 
proved, would afford a reasonable basis for a conclusion on the entire case 
consistent with his innocence, such absence of explanation or false explanation 
would itself be an additional link which completes the chain. AIR 1955 
SC 801 ( Deonandan ). AIR 1952 SC 343 : 1953 Cr LJ 129. 

Where, therefore, there is (1) unimpeachable evidence that the viscera 
and the chatni contained oleander poison, (2) the unchalleged testimony of 
the doctor that death was due to oleander poisoning and (3) full corroboration 
from the findings on chemical tests and the medical opinion of the statements 
made the deceased at three different stages that the chatni, served to 
him by the accused, tasted bitter. 

Held, ; the chain of circumstantial evidence was complete and no link 
was missing to come to a conclusion beyond reasonable doubt that the 
deceased di<*d of poisoning arising out of the service of the chatni by the 
accused. 37 \ 

Accused can be held guilty of offences on circumstantial evidence if it is 
satisfactorily established that there was a complete chain of circumstances 
which unmistakably and inexorably fastened the guilt on the accused. 38 

37. AIR 1965 138 (State of Orissa v. 38. AIR 1965 Andhra 251 {Public Prosecutor 

Kaushalya Dei)* v. Subbarao). 



MWisr# 
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y See 1964 (I) Cr Lj 493=1963 Ker LT 292 (Joseph) ; 29 Cut LT 557 
(R. Misra). 

The circumstances must directly connect accused with the murder of 
deceased. 39 


Murder with robbery.- 

Evidence Act. 


-See commentary on Section 114 of Raju’s 


The presumptions mentioned in Section 114 are not exhaustive. Presump* 
don for graver offences may also be raised as the circumstances of the case 
would warrant. But no hard and fast rule can be laid down as to what in¬ 
ference can be dravvn and it all depends upon the circumstances appearing 
against the accused in the case. It is for the prosecution therefore to establish 
other circumstances arid show further material to justify an inference of a 
graver offence to the exclusion of the lesser one. 

Where no article of the accused was found at the scene of occurrence 
which might directly connect them with the acts of murder and theft, but 
some of the ornaments recovered were on the person of the deceased and these 
ornaments were recovered from the accused shortly after murder. 

Held that murder arid theft indeed appeared to be the parts of the 
same transaction and the presumption of graver offence under Sections 302 
and 380. Penal Code, could be drawn against the accused. AIR 1958 
Andhra 255 ( K . Muttiga) 


Recent and unexplained possession of the stolen property, while it would 
be presumptive evidence against the prisoner of robbery, would similarly be 
evidence against him on the charge of murder. 


In the absence of any acceptable explanation from the accused as to how 
he came by an article of jewellery on the person of the deceased woman who 
was last seen with him, the Court would be perfectly justified in holding that 
he was not only the thief of the article, byt also the murderer of the owner 
thereof, who was wearing the same when she was last seen alive. The 
fact that the accused gave a false explanation with regard to the source of 
money he was found possessed of soon after the mysterious disappearance of 
deceased lends further support to the above inference. AIR 1957 Ker 65 
(R, Hair) : Cr LJ 151. 

The fact that a person was found in possession of property proved to 
have been in the possession of the deceased at the time of murder does not by 
itself indicate that that person had committed the murder or participated in 
it. In the absence of any other circumstance to connect the accused with 
the offence, that solitary fact is not sufficient to stretch the presumption under 
Section 114 ( a ) of the Evidence Act that the accused came by the articles by 
committing murder. It is true that no hard and fast rule can be laid down 
as to what inference could be drawn from a particular circumstance but 
broadly speaking the single circumstance relating to the possession of these 
articles cannot impel a Court to draw the inference that the culprit was 
guilty under Section 302, Penal Code. As often pointed out, circumstantial evi¬ 
dence must be consistent only with the guilt of the accused person and inexpli¬ 
cable on any other rational hypothesis. Thus it is not safe to invoke Section 
i 14 (a) of the Evidence Act for finding the accused guilty under Section 302, 


39. I960 SC. J 779; 29 CUT LT 557 (R. Misra). 
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Wenal Code, on that circumstance alone. AIR 1954 Mad 152 and AIR 1956 
SC 54 were relied on. AIR 1950 Andhra 273 Jam Shah). 


5. Plea of guilty. —Mere admission of having caused death does not 
amount to plea of guilty of murder. Before a person can be concocted on his 
idea of guilty, it must be clear that he admits (a) the causing of death, (b) 
the intention requisite to constitute murder and (c) absence of circumstances 
bringing the case within any general or special exception ; as the law relating 
to intention and exceptions is technical and complicated a plea of guilty 
should not be accepted. 14 BOM 564 (Sakharam). 8 blr 240 : 36 Cr LJ 337 
(Chimia), 19 blr 356 : 17 Cr LJ 699 ( Laxmayya ). 11 CAL 410 (jVetal). 9 MAD 
61 (Ayyavu) ; 19 ALL 119 (Bhadu), 20 Cr LJ 540 {jVga Hau). A Court should 
not accept a plea of guilty in a murder case unless it is satisfied beyond rea¬ 
sonable doubt that accused understood the effect of his plea. 1945 NAG 492 
( Vishwanalh) dissenting from AIR 1923 Nag 251 ( Manjoo ). 


There is no reason why, if proper safeguards are taken, such a plea should 
not be accepted. Such safeguards must include the accused’s representation 
by counsel who must be in a position to answer the Questions of the Court, 
with regard to whether the accused knows what he is doing and the consequ¬ 
ences of his plea and also a medical report of medical evidences upon him. 


A confession of guilt on arraignment does not become a plea of guilty 
unless and until it is accepted by the Judge. 


“In the cases of accused persons charged with murder the plea should be 
recorded only when the case comes up for trial, after he has had the benefit of 
the advice of the counsel. 


“There are cases which include murder cases, in which the Court will 
not act on a plea of guilty by the accused in any case i . e., irrespective of the 
question whether the accused has fully understood the charge and impli¬ 
cations of the plea. It is not necessary for the Court in every case that it 
should accept the plea of guilty by the accused before recording it. The 
practice ordinarily followed in a case where the accused is not convicted on 
his plea of guilty to treat the accused’s plea as if it had been one of not guilty 
is correct.” 49 blr 25 (A. Kader) y 


6. Sentence. « See Notes 6-15, See also App. J. See also Borstal Schools 
Acts, Probation of Offenders Act and Children Acts of various State- * AIR 
1955 Andhra 53 : Cr LJ 917 (T. JV. Reddi); 1949 MAD 354 (Kittan) ; 1943 
MAD 148 (Mamudti) ; 1945 NAG 305 ( Mekhoo ). If there is a reasonable 
doubt m guilt of accused, he should be acquitted. It cannot be a reason for 
inflicting lesser penalty. 40 


Most of the case law on the subject of sentence for murder has reference 
to Section 367 (5). Cr. P.C. which, prior to amendment in 1955 by Act 26 of 
1J05, provided that if the accused is convicted of an offence punishable with 
death, and the Court sentences him to any punishment other than death the 
Court shall in its judgment state the reason why the sentence of' death was 
not passed. But this provision lias been deleted by the amendment in 1955 by 
Act 26 of 1955 which substituted a new sub-section (5) for the previous sub¬ 
section (5) of Section 367, Cr. P.C. As a result of this amendment, it would 
no longer be correct to say that for murder, death sentence is the normal 
sentence and life sentence an exceptional one* In view of the amendment 


40 - 3G CV LJ 1496 UMu) > A1R 1930 Pat 252 : 31 Cr L J 727 (Khudu) ■ 
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ttic Question of sentence for murder is one for the judicial discretion of the 
judge a$ in any other case. 

The question of sentence has to be determined, not with reference to the 
volume or character of the evidence adduced by the prosecution in support of 
■ the prosecution case, but with reference to the fact whether there are any 
extenuating circumstances which can be said to mitigate thfe enormity of the 
crime. If the Court is satisfied that there are such mitigating circumstances, 
only then, it Would be justified in imposing the lesser of the two sentences 
provided by law. In other words, the nature of the proof has nothihg to do 
with the character of the punishment. The nature of the proof can ohly bear 
upon the question of conviction—whether or not the accused has been pro¬ 
ved to be guilty. If the Court comes to the conclusion that the guilt has 
been brought home to, the accused, and conviction follows, the process of 
proofis at an end. AIR 1957 SC 614; Cr LJ 1000 (F. Thevar). AIR 1958 
Mys 150 ( Govinda ). Circumstance that ££ was found in possession of jewels worn 
by deceased shortly after murder is not sufficient to convict (7 of murder even 
if there • is no explanation of possession. 41 

In AIR 1964 Punj 120 (Chhota Singh) : (1963) 2 PUNJ 328, sentence was 
not enhanced under Section 302 on the ground that the murderer appeared on 
the scene unexpectedly and had not come to attack deceased. 

The Court has power and no doubt must consider, where there has been 
inordinate delay, to allow the appeal so far as the death sentence is concerned, 
and substitute a sentence for imprisonment for life on account of the time 
factor alone. But in a case of murder in which the extreme penalty of law is 
called for, the circumstances that the murderer absconded for a number of 
years before he was brought to trial is not - by itself a ground for reducing 
the sentence of death to one for life imprisonment. AIR 1953 SC 131 and 
AIR 3955 Cal 146 referred to. 

The fact that the prosecution failed to prove any motive for the murder¬ 
ous assault and that the accused is of advanced age having his wife and .chil¬ 
dren living, constitute an extenuation of an offence. 42 

Upon a conviction for. murder, the Judge should ask himself the question 
“Are there any aggravating circumstances in this case which imperatively call 
for the exaction of the extreme penalty?” If, in a given case, there are such 
. circumstances, it is his bounden duty to award the capital sentence in the 
larger interests of society.* It is not the province of the Judge to question the 
wisdom of the policy of the law. Tie should not show caprice of Sentiment 
to.sway his discretion. If, on the other hand, circumstances of an aggravating 
nature are .absent in a given.case, the Judge would be justified in imposing 
the lesser of the two punishments prescribed by law mg,, the imprisonment 
for life. The mere fact that a human life has been taken, cannot in ’ itself be 
an aggravating factor calling for the extreme penalty for the simple reason 
that, if death is not caiised with the requisite intention or knowledge, the 
offence would not amount to murder, 43 

’ » V * 

Lesser sentence should, be imposed where there was no premeditation and 
the knife was not ready in (foe hapd but was drawn from the waist after the 
,accused had been slapped ^nd the quarrel between V and him had started. 
AIR 1956 SC 99 {Narayanan^. ■ / ■, 


41. AIR 1963 Mad 476 (Thangabikmi). *. 

42. AIR 1962- Cal 428 {Atlanta imar) : 
1962 (2) Cr. LJ 179. AIR 1963.JK34 


(NizamuJdin). 

43. AIR 1963 Andhra 249 (Koteswara Rao): 
1963-1 ALT 60 : 1963-1 AWR 18.-. 
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he determination of the right measure of punishment, not being subject 
to any rule, is necessarily a matter of discretion. It is, therefore, a matter 
within the province of the trial Court. That being so, appellate Court’s inter¬ 
ference in that regard would only be justified on exceptional grounds. One 
such ground may be, that the trial Court proceeded on wrong principle and 
that, as a consequence thereof, it committed an error in imposing the sen¬ 
tence it did. The assumption that the sentence of death was the normal 
penalty for murder and imprisonment for life the exception which had to be 
justified by some reason, was based on the law as embodied in sub-section (5) 
of Section 367, Cr. P.C. before its repeal by the Code of Criminal Procedure 
Amendment Act, 26 of 1955 with effect from 1-1-1956. Since the omission of 
that sub-section, the question of proper sentence where the accused is convic¬ 
ted ol an offence punishable with death is to be decided, not on any assump¬ 
tion of the nature, but like any other point for determination with the decision 
thereon and the reasons for the decision, as provided by sub-section (1) of 
that Section. AIR 1958 All 746 (Satya Vir). AIR 1957 SC 614. AIR 1958 
Mys 150. 

P and 0 fired shots at T with common intention to kill but killed .S' by 
mistake. If there was no evidence to show how fired the fatal shot, no distinc¬ 
tion should be made between P and 0 in the matter of sentence. AIR 1956 
SC 754 (Wazir Singh). 

For murder if the sentence is imprisonment for life it may be rigorous or 
simple. AIR 1957 Ker 102 ( M. Saraswathi). 

There is no provision under which a person found to be guilty of an 
offence could be exempted from punishment merely because he is deaf and 
dumb. AIR 1959 Ker 165 (Peethambarari). 

The murderers having been found, the mere circumstance that the body 
of the unfortunate victim had been effectively made away with by the 
convicts should not influence the Court in not passing the sentence of death. 
Tf in consequence of inexperience and youth the accused committed the mur¬ 
der in vindication of a supposed wrong,—the evidence showing that J had 
taken much to heart the bickerings created by M requiring him to abstain 
from satta gambling and further requiring him to apply to his work,—and 
further because M was not agreeable to allow him to take a girl of his own 
choice in marriage which ultimately affected the question of his adoption by 
M —these were circumstances which may be taken in extenuation on the 
question of sentence. These, in our opinion, would justify the passing of the 
lesser sentence. AlK 1958 All 511 [Brijesh Kumar). 1882 AWN 160, 3 
ALL 383. 

The question whether in a given case the sentence of death or the lesser 
sentence should be passed is essentially a matter in the discretion of the con¬ 
victing Judge. It is impossible to lay down any general rule defining the 
classes of cases in which the lesser sentence may be imposed though, from 
time to time certain circumstances have been recognised by the judges who 
had to consider this question as valid grounds for imposing such sentence. 
One of these is the extreme youth of the offender, however brutal or pre¬ 
meditated the offence ; but there is no precedent for the proposition that a 
youth of 19 or 20 comes within this exception. Another ground for the lesser 
penalty is to be found in those cases where an offender, who does not come 
within the first exception, is young - and acts at the instigation or under the 
influence of his elders. There are several cases in which young men of 20 
and above have been awarded the lesser penalty because they joined their 
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fersm the murder. Where the murder is committed in the course of a 
sudden quarrel and without premeditation or on the impulse of the moment 
it is usual not to pass the death sentence, unless the circumstances be excep¬ 
tional. In cases of premeditated murder, however, the usual sentence is death 
unless the conduct of the deceased furnishes grave though not sudden, provo¬ 
cation for the murder, as fot instance, where an aggrieved husband or other 
near relation of a woman murders a m^n who persists in offending the feelings 
of the aggrieved relative by publicly carrying on an immoral intrigue with the 
woman. There is still another class of cases where the usual sentence may 
be withheld. 'These t are cases where a man is convicted of murder by reason 
of vicarious liability. Where death is intended and the murder is preme¬ 
ditated the offender should usually be sentenced to death irrespective of 
whether the vicarious liability arises by reason of Section 34 or Sectiop 149, 
L P. C. But vyhere the common object of an unlawful assembly is the beating 
of a.person and death .is not intended but is a likely consequence of the riot, 
the .death sentence is withheld from those who are only constructively liable, 
but is imposed on the particular member of the unlawful assembly who 
brought about the’death. These are some of the well-recognised cases'^here 
the lesser penalty may be awarded on a conviction of murder, but thd classi¬ 
fication is neither exhaustive nor absolute and many a case may arise which 
is not covered either by the rule or by the exception. In such' cases the 
matter rests in the discretion-.of the convicting Judge which cannot bejettered 
by any hard and fast rule. 49 Cr LJ 26 : 49 PLR 137*: AIR 1948 4.ah 58 
(Guriev). If there are no 'extenuating circumstances but there are aggra¬ 
vating circumstances death sentence'mav be given. If there are extenuating 
circumstances but there are no aggravating ones, life sentence may be given. 
If there are neither the Judge has to use "his discretion. 

D , a mere lad of twenty, went to retire with his wife and shut himself 
in the upper room. In the morning the door was found open and the girl 
was found murdered. D was found absconding and remained hiding for 
some six weeks. It was held that on consideration of his age, good charac¬ 
ter, the provocation at the unsympathetic treatment he had been getting ever 
since his marriage from his wife’s relations, a sentence of transportation for 
life instead of death, would meet the ends of justice. 44 The. fact of t}ie youth 
of the accused that he is 16 or % 17 years old cannot be taken into considera¬ 
tion a* an extenuating circumstance ; nor can the mere fear or apprehension 
of a complaint being made against the accused (by the deceased) of theft 
(which made Him commit the murder) be so taken into consideration. It. is 
wrong to say that death sentence should not ordinarily be awarded* unless the 
circumstances attaching to\ the murder are of a particularly revolting,nature 
in addition to its being premeditated and ^old-blooded. 45 In the matter of 
passing sentence discretion must be exercised judicially. AIR 1953 5}G 364 : 
Cr LJ 1465 ( Dalip )* AIR 1954 Andhra*46 (Baurnna ). AIR 1953 Mad \$72 
(Govind ). AIR 1930 Pat 252: 31 Cr LJ 727 (Khudu). 11 PAT I\07 
(Mosaddi). 1 RANG 751 -(MaShwe). 

Before passing the mitigated sentence, a.Judge sfiquld find that there are 
really extenuating circumstances, not merely an absence of aggravating 
circumstances, and that it is not for a Judge to-ask himself whether there, are 
reasons for imposing the penalty of death but whether there are reasons ftr 


44. 

45. 


AIR 1930 Cal 193 : 31 Cr IJ 017 : 
121IC 818 (Dukari). 

1952 MWN 958 ; 2 MLJ 751 (Govinda- 
swami) ; AIR 1953 Mad 372. AIR 
1930 Oat 252 : 11 PLT 160 (Khudu). 


11 PAT 807 (Mosaddi). 9 -.MT 474 
(Sohm). 1,837 PR 13 (Kamdl-j, 1 Cr 


i .J 665 (Nga Shim), 
(F. B.) (JVga Tha). 


1902-1 LBR 216 
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ning from doing so 1943 MAD 148 (. Ratnudu ). } RANG 751 (Ma 

fwt). 53 Or LJ 25 (Shzve). 22 CAL 805 (Dewansing ). 40 PLR 542 
( Gorakh ). 


6-a. Sentence of fine —should be imposed only when murder is moti¬ 
vated by monetary gain or where it is desired to compensate the complainant. 
AIR 1957 AH 317 (Dhanno Khan) : 1957 Cr LJ 498 ;AIR 1957 All 764 (Jagpat) : 
Cr LJ 1205. It is not desirable to impose fine 46 . See note 4 to Section 302. 


Fine is inapposite in a murder case. 47 


7. No extenuating circumstances but grounds of mercy.— If 

there are no extenuating circumstances but there are grounds of mercy the 
Court can recommend to the Government to show mercy. AIR 1954 
Mad 1006. AIR 1930 Cal 193-31 Cr LJ 817 {Dukari). See AIR 1930 Cal 
199-31 Cr LJ 737 ( [Dinbandhu ). 26 LAH 267. AIR 1930 Pat 252-31 Cr 

LJ 727 (Rhudu Rajah), 1 RANG 751 ( MaShwe ). I Cr LJ 665. AIR 1941 
Mad 894—43 Cr LJ 36 (Sorimuthu). Even when the lesser sentence, which is 
the minimum sentence, is imposed a recommendation may be sent to the 
Government for reduction of the sentence. 48 


8. Benefit of reasonable doubt in the matter of sentence.—An 

accused is entitled to the benefit of any reasonable doubt in the matter of 
sentence as in the matter of conviction. 49 


9. Extenuating circumstances.— See Notes 10—48. In some cases 
there may be several extenuating circumstances. AIR 1946 Lah 222 : 48 
PLR 106 : 47 Cr LJ 730 ( Dalel ). Sudden quarrel and the fact that the 
accused comes from a peaceful trading class were considered in AIR 1930 
Lah 154 : 31 Cr LJ 731 ( Bhanamal ). 


10. Circumstances connected with the deceased.— Character of 

the deceased. See Note 14. Previous conduct of the deceased or relatives 
of the deceased. See Note 14. Provocation given by the deceased prior to 
the offence. Insulting language used by the deceased. Abuses by the decea¬ 
sed. See Note !4. Relation of deceased to accused. See Note 15. 


II. Circumstances connected with the offence. —Absence of inten¬ 
tion to cause death or intention of clause (3) of Section 300. See Note 16. 
The murder falling under clause (2) of Section 300 or clause (4) of Section 
300. See Note 17. Presence of some—but not all—of the requirements of an 
exception. See Note 18. Presence of grave provocation but not sudden. See 
Note 19. Presence of sudden but not grave provocation. See Note 19. 
Presence of sudden and grave provocation but murder committed 
after cooling down. See Note 19. Presence of provocation. See Note 20. 
Presence of the right of private defence which is exceeded and there was 
intention of doing more harm than was necessary. Sudden fight but death 
caused by the offender taking undue advantage or acting in a cruel or un¬ 
usual manner, See Note 21. Origin of fight shrouded in obscurity. Trivial 
or drunken fight. See Note 22. Absence of premeditation. See Note 23. 
Death caused with the consent of a person below the age of 18 years. See 
Note 24. Ac ting in the exercise of a supposed right. Bona fide dispute. See 
Note 25. Absence of personal motive. See Note 26. Absence of base motive. 


(FB) 


46. AIR 1960 All 223 ( Babulal ). 

(Nga Tha). 

47. 1956 Cr LJ 1306 (Bom). 

43. AIR 1926 Lull 144 (Daulan) ; 1945 


49. 


LAH 267, 277 ( Mehdi ). AIR 1942 Pat 
427 (Jhiktu). 

1 RANG 751 (Ma Shwe). 
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^ /Note 27. Minor,part. Some doubt as to the precise part played by 
offender. See Note 28. Absence of aggravating circumstances. See' Note 29. 
Cases under Section 34, I. P. C. or’ 149, I. P. C. See Note 30. Political Motive. 
See Note 31, 

12. Circumstances connected with the offender.—Age. See Notes 
32—33. Female. See Notes 34—*35; Physical condition, health, pregnancy,, 
drunkenness, etc. See Notes 35—36. Mental state Jealousy. excitement-, * 
indignation, unbalance of mind, suspicion, disturbed, outraged honour, des»* 
peration, lll-treatmerit, stress of emotion, See Notes 37—38. Offender 
under the influence of another or a tool in the hands of another. See Npte 
39. Offender: not the principal offender. See Note 40. Offender had no personal 
grudge against deceased. See Note 41. Offender did not commence the 
attack See Note 42. Rank of the offender. See Note 43. Hired murderer. See,' 
Note 44. Mentality of the accused. See Note 44-a. Illiterate or supt*r~‘ 
stitious or primitive accused. See Note 44-b. , 


13. Circumstances connected with the trial. —Body of the deceased 

not found. See Note 45. Delay in passing the final death sentence. See 
Note 46. Difference of opinion between judges See Note 47. Conviction 
based on circumstantial evidence. See Note 48. ‘ 

14. Character of deceased : Previous conduct of deceased or 
his relatives. — See AIR 1940 Lah 485—42 Or LJ 82 (Sher) ; AIR 1932 
Lah 369 {Abdulla). 1941 MWN 872 (Vayankunmu). 32 PLR 810. AIR 
1932 Lah 5 ( Bahawal ). AIR 1932 Lah 302 : 33 PLR 154; 33 Cr LJ 577 Mari 
Singh). AIR 1930 Lah 545 : 31 Gr LJ 815 ( Indar Singh). If deceased was 
first to start quarrel, lesser sentence is justified. 30 

Deceased a bully and a terror : 53 MAD 861 ( Kolanda ). 

15. Relation of deceased and accused : Husband and wife._ 

‘‘That the person murdered was the husband or wife of the murderer, is 
usually regarded as enhancing the wickedness of the crime ; yet there are 
some modern codes which treat it as an extenuation. Indeed, as Sir Samuel 
Romiliy observed : ‘Often the very same circumstance is considered by one 
judge as matter of extenuation but by another as a high aggravation of the 
crimeV’ K. G. L., p. 516. 

The accused wanted to take his wife to his place. It is only when he did 
not succeed in his attempts that lie stabbed his wife having had a feeling of 
frustration. There was also the factor that immediately after he stabbed J his 
wife he wanted to put an end to his own life. Held that this was not a case 
in which the extreme penalty of law should be imposed upon the accused. 
AIR 1958 Andhra 203. 

Illegitimate child.— 'Site AIR 1924 Nag 119=25 Gr LJ 63 ( Dkania ). 

16. Absence of intention to cause death or intention of clause (3) 
to Section 300. 5 VVR Gr (20) (Kkoaj). 

17. Murder falling under clause (2) or clause (4) of Section 300.— 

See 3 VVR Gr (22) {Nilamadhub ). See AIR 1960 Mad 362 {Pena Swami). 

18. Presence of some but not of all the requirements of an 
exception.— See AIR 1929 Lah 50 (Afasumali). 


50 , 1962-1 KER 348 : 1963 (1) Cr LJ 536. 
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not grave i'f 

Murder after cooling down from grave and sudden provocation.— See 

16 LAH 589 ( Inayatkhan) . 1939 CAL 518 {Rama Koya), AIR 1928 Lah 544 
{Ibrahim). AIR 1930 Lah 171 ( Khanrn). AIR 1933' Lah 434=34 Cr LJ 711 
(Bhagwana). AIR 1932 Lah 14 (Rahman). AIR 1932 Lah 302 (Harising L AIR 

1934 Lah 239=35 Gr LJ 1476 (Mr Ila!u). AIR 1934 Lah 673 = 36 Cr LJ 247 
(Mst.Pathani). AIR 1942 Lah 301 =44 Cr LJ 117 (Premsin^h). AIR 1934 
Pat 356=35 Cr Lj 1128 (Rameshwar). AIR 1940 Naff 679 (Bharosa). See 
AIR 1935 Cal 591=36 Cr Lj 1254 ( Mominuddi ). 

20. Provocation.— See 53 MAD 861 (Kolanda). 36 Cr LJ 1254=A1R 

1935 Cal 591 (Mominuddi). AIR 1933 Lah 229 (Yarn). AIR 1940 Rang 140=41 
Cr LJ 706 (JVga Chit). AIR 1941 Rang 319 (Nga Khwet). AIR 1955 Andhra 
118 : Cr LJ 917 (T. M. Reddi) ; AIR 1930 Lah 545 (Inder —a case of foul 
language) ; AIR 1930 Lah 415 ; AIR 1955 Cal 146 : Cr LJ 485 : 58 CWN 
1055 {Khan —a case of provocation which was not grave or sudden) ; 1939-2 
CAL 518 ; AIR 1942 Lah 301 ; AIR 1940 Lah 485 ; 16 LAH 589 ; AIR 1934 
Lah 673 ; AIR 1934 Lah 239 : 35 Cr LJ 1476 ; AIR 1933 Lah 434 ; 1940 
NAG 679 ; AIR 1934 Pat 356 ; 6 Cr LJ 389 ; 53 MAD 861 ( Kolanda). 

Improper overtures by step-mother : AIR 1930 Lah 415 : 31 Cr LJ 229 
{Allah Din). 

Use of foul language : AIR 1930 Lah 545 : 31 Cr LJ 815 ( Indar ). 1941 

MWN872. Insults : AIR 1935 Cal 591: 39 CWN *262 : 36 Cr LJ 1254 
(Mominuddi ). 

21. Sudden fight but offender taking undue advantage or acting 

in a cruel or unusual manner.— See AIR 1946 Lah 222—47 Cr LT 730 
{Dalel). 

22. Origin of fight obscure. Trivial or drunken fight.— See AIR 

1931 Lah 538=32 Cr LJ 1083 {Sher Sing). 8 PAT 911 {Judage). 4 WR 
(Cr) 35 {Sheikh Choolye). AIR 1936 Rang 71=27 Cr LJ 468. 

23. Absence of premeditation.—Absence of premeditation is usually 
but not always an extenuating circumstance. See 1942 LAH 470, 482 (Fainqya). 
16 LAH 589 {Inayat). AIR 1924 Lah 654 (Pirlin). AIR 1930 Lah 154 
{Bhana) ; AIR 1940 Pat 605 ( Girdhari ). AIR 1930 Lah 545 : 31 Cr LJ 815 
{Indar) ; AIR 1941 Mad 326 ( Sankappa ). AIR 1921 Mad 303 : 22 Cr LJ 613 
{Bhyri) ; AIR 1942 Lah 37 (Hasty. AIR 1946 Mad 83 ( Chenchu). 

24. Death caused with consent of a person below 18.—“The spirit, 
if not the letter, of Exception five may be applied. If consent given by the 
victim, when aged eighteen or more reduces the gravity of the offence from 
murder to culpable homicide, on the same principle and on the same reason¬ 
ing, the consent given by a person, who is approaching the age of eighteen 
mitigates the gravity of the offence, in the sense of making it unnecessary to 
pass the extreme sentence of death.” AIR 1929 Lah 50 ( Masum ). 

25. Bona fide dispute. Supposed right.— See 1942 LAH 470, 482 
{Fatnaya). 

26. Absence of personal motive or grudge, e.g. murder com¬ 
mitted to please master or under the influence of father, relative or 
friend.—AIR 1933 Rang 134 : 34 Cr LJ 835 {Mi Hein). The fact that one 
of the accused was not related to the deceased in any way and he did not 
stand to gain by the murder of the deceased but took part in the murder 
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piv to oblige the other accused who was his very thick IViend is wholly 
n inadequate reason for imposing sentence of transportation for life. The 
normal sentence of death should be given in such a case. 51 Where the son 
may well have been acting under the influence of his father the death 
sentence is not called for in his case. 62 Where one accused is mainly res¬ 
ponsible for the murderous assault and the other accused who are his relatives 
joined him under his influence the ends of justice will be met if those other 
accused are sentenced to transportation for life only. 17 LK 376 (Skeo 
P) as ad). Where G and C accused, proceeded to the house of the deceased, 
G armed with a hatchet and C with a stick and where G admitted and it was 
also proved that G inflicted a blow with the hatchet on the neck of the 
deceased which resulted in his death and C did not inflict any injury but was 
present and acting under the influence of his brother G, it was held that G 
and C were guilty of murder and that G deserved the full punishment namely 
death but that C only deserved transportation for life. 53 Where there is no 
premeditation nor any enmity between the accused and the deceased or his 
relation and the attack on the deceased is the result of foul language used by 
him, the extreme penalty of law is not called for. 54 Lesser penalty is proper 
in the case of a youth who is a tool in the hands of the enemies of the 
deceased. AIR 1928 Lah 855 ( Harnamun ) or when he is associated with older 
persons in the crime. AIR 1931 Lah 536 : 32 Cr LJ 645 ( Sikandar). 

I he absence ol cause ol enmity between the accused and the deceased is 
an extenuating circumstance justifying the award of lesser punishment of 
imprisonment forjife. AIR 1958 All 746 {Satya Vir). Absence of motive is 
not a mitigating circumstance. 65 

That accused did not run away after committing murder is not a mitigat¬ 
ing circumstance. 50 

27. Absence of base motive.— “Absurd and unfounded as that belief 
was we must make some distinction of cases in which deliberate murder has 
not been committed from base motives. Though justice is stern it ought to 
be tempered with mercy in the case of one who commits murder in the honest 
though unfounded belief that in doing so he is saving the life or alleviating 
the sufferings of others. 

There are other cases also where Courts have inflicted transportation for 
life in cases of murder not having been committed for any base motive See 
10 BOM 512, 23 CAL 604, 12 MAD 459 ; 22 CAL 817 ; 8 CWN 218 and 
AIR 1921 Pat 63=21 Cr LJ 603 [Mata Ho). 

28. Minor part or doubtful part of offender.— See also Note 51 
“ Though the evidence was held to be sufficient to convict the accused of 
murder, yet as the evidence gave rise to doubts as to the precise part taken 
by the prisoner, it was thought safer to remit the capital sentence and pass 
one of transportation for life.” 1 WR (Cr) 48 ( Baboo Loll). 

29. Absence of aggravating circumstances.—“There are of course 
no such aggravating circumstances in the case as to justify infliction of the 
last penalty of the law.” 8 WR (Cr) 71, 74 (Dasset). 


51 . 52 PLR 73 : AIR 1950 EP 159 (Amru). 

52. AIR 1944 Lah 206 : 46 PLR 69 : 45 
Cr L! 660 (Kala). 

53. AIR 1925 Lah 334 : Cr LJ 1133:38 
IC 365 (Gulab). 


54. AIR 1930 Lali 545 


31 Cr LJ 


55. 

56. 


.PPL-J (2),:\ 

815 (Indar). But see AIR 1945 Oudh 
140 : 46 Cr LJ 532 ( Sukhram ). 

AIR 1963 All 501 (Jan Mohammad). 
Ibid. 
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-Under Section 149, 


Cases under Section 34 or Section 149.- 

L P. C. See Note 51. 

In a case of extended liability under Section 149, and in a case where it 
is clear that death was intended it is not inappropriate to treat all alike and sen¬ 
tence each of the appellants to transportation for life. If the evidence is such 
that it can be reasonably found that all who joined in attack knew that death 
would be an almost certain result of the attack, for instance, when guns were 
openly carried perhaps death in the case of all would be the appropriate 
penalty, but where accused persons are saddled with vicarious liability under 
Section 149, and in addition intention to cause the actual result achieved 
cannot be clearly established the convicts should be given the benefit of 
the lower penalty. 29 LAH 77 {Rahman). 

It cannot be said that in case of a conviction under Section 302 read 
with Section 149 the appropriate sentence in all cases must be transportation 
for life. The question of sentence must in each case depend upon the facts 
of the case. Where it is found that the accused, though they were among the 
rioters some of whom in pursuance of the common object of the unlawful 
assembly as at that stage constituted, caused the death of the deceased, had 
themselves taken no part in the assault upon the deceased the lesser sentence 
of transportation for life may be appropriate. As it was found that the accused 
were among the seven or eight persons who had inflicted the large number 
of injuries which the deceased received the sentence of death in all the. cir¬ 
cumstances of the case was held appropriate. AIR 1944 F.C. 35 : F, C. R. 
169 ( Rajagopalan )=46 Cr LJ 305. Vicarious or constructive liability. 
See AIR 1931 Cal 606 : 33 Cr LJ 1. 11 PAT 807 : 34 Cr LJ 427 : AIR 1946 
Lah 279 : 47 Cr LJ 826 ; AIR 1939 Lah 245 : 40 Cr LJ 712 ; AIR 1935 
Oudh 190 : 153 IC 978 ; 49 Cr LJ 26. 

31. Political motive.—-Political motive, similarly, whilst often thought 
to extenuate, may well sometimes aggravate. A bank cashier, who had 
defrauded his bank, urged in 1909 that “I do not look upon it as a crime ; 
for capitalists are the ruin of this country.” 57 

32. Child.—Under the 'Children’s Act of the states a child cannot 
be sentenced to death or transportation. See Bombay Act 13 of 1924 ; Madras 
Act 4 of 1920 ; Bengal Act 2 of 1922 ; C. P. Act 10 of 1928. See Andhra 
Pradesh Children Act and AIR 1964 Andhra 350 {In re , Kondepudi Raman) : 
(1964) 1 Andh WR 175 : 1964 Mad LJ (Cri) 167. 

33. Young or old.—That the offender is very young or very old is 
always an extenuating circumstance ( a ). But in awarding the sentence that 
circumstance as well as the other circumstances must be considered, as age 
by itself is not sufficient to reduce the sentence ( b ). In the case of a ruthless, 
cold blooded, atrocious and brutal murder, tender age is not an extenuating 
circumstance {c)\ Not old age (rf), 

{a) See 43 blr 511 {Iskverlal). AIR 1934 All 132 (Churnna) . AIR 1940 
All 480 : 42 Cr LJ 115 {Nat/iu). 1953 ALL 608: ALJ 35 (Age 20). AIR 

1953 Mad 372 : Cr LJ 651 (Govitid). 11 CWN 904 : 6 Cr LJ 154 {fasha). 
53 MAD 861 {Kolanda). AIR 1943 Lah 89; 45 PLR 82 {Nasib). 3941 
LAH 366 {Maghar). AIR 1931 Lah 177 : 32 Cr LJ 682 (Mohan). AIR 1929 
Lah 64 : 30 Cr LJ 65 {Thakar). AIR 1926 Nag 461 (Madho). AIR 1928 



57. K. C. L. p. 516, Note 1. 
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1940 Rang 140: 41 Cr LJ 


% 


i l 5 A } l 8 LAH 658 ( Mohammad Din). AIR 1938 Lah 200. 1941 

LAH 366 ( Magkar ).. AIR 1943 Lah 89 (JVasibing). AIR 1943 Lah 104 
(dadiq). 


,n , A ® AIR 1956 Sau 83 ; AIR 1940 AH 480=42 Cr LJ 115 LNathu). AIR 

Sn?| 1 r 40 r = 4 ,L Gr /r J , 7 ? 6 ^ ga Ghlt} - 18 LAH 481 {Gumhand) (age 13). 
AIR 1943 Lah 104 (Sadiq). 1943 MAD 148 ( Ramndu ). 53 MAD 861 
(Ko landa). 29 Cr LJ 211. AIR 1935 Cal 526 (Motilal) (age 20). AIR 1933 
All 939 (Sheo Dma). AIR 1940 All 480 (Nathu). Where two young 
persons who were between sixteen and seventeen years of age committed a 
cold-blooded and atrocious murder of a boy aged eight years for the purpose 
ol gam, sentence of death was proper. 1943 MAD 148 (Ramudu) The 
age or the sex of a murderer cannot generally of itself be sufficient reason for 
a leniency in sentence. If there are other reasons which very nearly justify 
the passing of the lesser sentence but do not quite do so or when it is doubtfu l 
whether they do so or not, then the youth or the sex of the criminal may 
certainly tip the scale to the side of mercy. 58 7 


to AIR 1928 Lah 531 =29 Cr LJ 1017 (Amir). AIR 1928 Lah 855 
yHarnatni) (age 17). AIR 1933 Lah 229=34 Cr LJ 375 (Tara) AIR 1933 
Lah 305 (Hari Kishan). AIR 1933 Lah 956=35 Cr LJ 288 (Alla Baks'h). 
AIR 1934 Lah 20=35 Cr LJ 619 (Bhagwan Chand). AIR 1933 Oudh 52=34 
Cr LJ 250 (Bhawani). AIR 1934 Oudh 19=35 Cr LJ 664 (Jangli). Where 
the accused had been convicted of decoying away children and cutting their 
throats, or drowning them, or putting them away, in order to possess° them¬ 
selves of a few rupees worth of jewels, in spite of the murderers being youths 
(about 18 years old), the capital sentence would be the only appropriate 
sentence. 59 ( d) AIR 1957 All 809 : Cr LJ 1378 ppropriate 


Youthful offender convicted of murder need not be sent to Refermatory 
School, when the conduct of the accused besides being extremely cruel 
exhibits great deprivity. 60 1 ’ 


, 34 . Female -sex m the absence of aggravating circumstances is an 
extenuating circumstance. But when the murder is deliberate or cold-blood¬ 
ed or brutal or atrocious, female sex is by itself not an extenuatimr circum- 

22 Cr LJ 


If the accused is a woman and there are other extenuating circumstances 
v.g. age in addition, the lesser sentence should be imposed. AIR 1924 Nag 


58 . 22 Cr LJ 757 : 64 IC 277 (Kachria) ; 

AIR 1940 All 480 (Nathu) ; AIR 1933 
. Lah 998 : 147 IC 692 : AIR 1934 
Lah 20 (Bhagwan)-, AIR 1928 Lah 855 
(Harnamun) ; AIR 1928 Lah 531 
(Amir) ; AIR 1934 Oudh 19 (jfangi); 
AIR 1935 Oudh 52 (Bhawani ) ; AIR 
1931 Oudh 89 : 32 Cr LJ 83 : 128 IC 
80 (Bhagwandin) : 9 RANG 81 (Tiri): 
19 Cr LJ 648 : 45 IC 840 (Chittha) : 
AIR 1941 Rang 319 : 43 Cr LJ 266 
• (JVga Khwet) : AIR 1952 Tri 10 
Cr LJ 1424 (Gofur). 29 Cr LJ 540 
109 1C 364 (Ismail). 29CrLJ211 
107 IC 99 (Sultan). AIR 1955 


59. 


60. 


A 4 : hj 329 (Dadi —age 25). 
AIR 195j Andhra 118: Cr LJ 917 
(r. af. Reddi —a College Student 
aged 19). 1953 ALL 608 r ALJ35 
(Moolchand— aged 20). 11 OWN 904: 
6 Cr LJ 154 (Jasha) ; AIR 1953 Mad 
372 : Cr LJ 651 (Govind). 

53 MAD 861 ( Kolanda) . AIR 1943 
Lah89;.45 PLR 82 (Nasib); 1941 
LAH 366 (Maghar) ; AIR 1931 Lah 

inon **82 (Mohan) ; AIR 

1929 Lah 64 : 30 Cr LJ 65 ( Thakar 
Singh). 

AIi< 1965 MP 122 (Gangaram) — 1965 
Jab LJ 280. 
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119=25 Cr LJ 63 (Dkaria). AIR 1926 Lah 144=26 Cr LJ 1375 (girl of 15). 
AIR 1933 Lah 718=34 Cr LJ 1251 ( Sardaran ). AIR 1941 Mad 50=42 Cr 
LJ 270 ( Karuppal). 6 Cr LJ 1954=11 CWN 904 (Jasha). 

Comparative lenity to women is a commonly accepted rule of practice, 
though needless to say, not of law j but in dealing with an atrocious crime 
like this the mere sex of the criminal should not bar the imposition of a sen¬ 
tence which would be considered appropriate in the case of a man. AIR 
1915 Mad 821 ( Rasammal ). In the murder of her pewly-born illegitimate 
child by a woman there are mitigating circumstances sufficient to reduce the 
appropriate penalty very much below a sentence of transportation for life. 
Without discussing the principles underlying and justifying that proposition, 
it can safely be said that most of them apply, though certainly in a less 
degree to the case of the father of such a child, more especially where the 
mother is his own sister. AIR 1924 Nag 119 : 25 Cr LJ 63 (. Dhania ). 

35. Physical condition, health, pregnancy, drunkenness etc. Pre- 
gnant woman. — “11 a woman sentenced to death is found to be pregnant 
the High Court shall order the execution of the sentence to be postponed, 
and may, if it thinks fit, commute the sentence to transportation for life.” 
Section 382, Cr P. C. Sentence of death should not be passed when murder 
is committed by a pregnant woman. 3 WR (Cr) 15 ( Tepoo ). But .Sec 15 
WR (Cr) 66 ( Paubree ). 

After Childbirth. — See AIR 1924 Nag 119 : 25 Cr LJ. 63. AIR 1938 
Lah 473 : 39 Cr LJ 718. 

36. Drunkenness.— The murdered man and the prisoner had been 
drinking together, and that the murdered man excited the prisoner’s passion 
by calling him a thief. Had the prisoner been in his complete senses, he 
would not have committed the act, and, under the circumstances, a sentence 
of transportation for life would be sufficient for the ends of justice. 3 WR 
(Cr) 27 (Ramnath —intoxication). 3 PAT 911 [Judage— intoxication). Where 
the accused under the influence of liquor assaulted the deceased and literally 
beat him to death with lathis without any direct motives, it was held that'the 
accused were guilty of murder under Section 300, as they must, have known 
that their act was “so imminently dangerous that it must in' all probability 
cause death or such bodily injury as is likely to cause death.” 61 A voluntary 
drunkard like every other person, is, in the first instance, presumed to have 
intended the natural consequences of his act, but this presumption may be 
rebutted by his showing that at the time he did the act, his mind was so 
affected by the drink he had taken that he was incapable of forming the 
intention requisite for making his act the offence charged against him. 
Drunkenness even though voluntary could be taken as a sufficient justification 
in proper cases for not imposing the capital sentence and it was doubtful 
whether the ruling in War jam Singh (7 LAH 141) meant to lay down any 
absolute rule that drunkenness could never be considered a justification for 
not imposing capital sentence for an offence under Section 302. 62 

37. Mental state.— Jealousy, excitement, indignation, unbalahce of 
mind, suspicion, outraged honour, desperation, ill treatment, stress of 


61. AIR 1917 Lah 226: PR 28 (Cr) (Pal 
rn Singh). 

24 LAH 39 (Summon) dissenting from 
7 LAH 141 (Waryam)\ See also AIR 
1923 Cal 460 : 27 CWN 290 : 39 CLj 
34 (Tincouri) ; AIR 1954 Andhra 46 : 


1952 RLW 145 (fCaryi) ; AIR 1954 
Mad 523 : Cr LJ 672 (Smut) ; AIR 
1938 Rang 448:40 Cr LJ 67 ; AIR 
1934 Rang 10 : 35 Cr Lj 1065 ; 15 
WC 66. 
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tion. “A person was tried for murdering his two children and con¬ 
victed under Section 392. At or about time when the accused committed 
the murderous attack upon his two little children, his mind was unsound, 
but it could not be said with any degree of certainty that he did not know 
what he was doing was wrong or contrary to law within the meaning of 
Section 84. The sheer brutality of the assault in the absence of any provoca¬ 
tion was a circumstance which would lead to the inference that the mind 
of the accused was in fact unhinged and far from normal. Under these 
circumstances while upholding the conviction of the accused under Sec¬ 
tion 302, it was not a case in which capital sentence should be passed/* 
AIR 1933 Lah 123 — 34 Cr LJ 909 ( Mitha ). Although it cannot be said of 
an accused convicted under Section 302, Penal Code, that he was insane or 
did not know the nature of his actions, yet it appears that he was in abnor¬ 
mal mood when he committed the offence, the extreme penalty of the law 
should not be inflicted. AIR 1936 Rang 113=37 Cr LJ 435 (jVga Po Swa). 
Where the murder was committed when the accused, who did not possess 
the mentality of an ordinary person, was in some frenzied mood or some¬ 
thing in the nature of art abnormal state of mind, it was held that the ends 
of justice would be met if the sentence of death was reduced to one of 
transportation for life. 1952 Cr LJ 366 ( Palani ). Unfounded suspicion of 
wife’s chastity justifies lesser sentence. 56 PLR 123 : AIR 1954 Punj 182 : 
Cr LJ 1258 (%ita) ; 1 Cr LJ 62 : 8 CWN 218 ( Dina Moilra). 

Delusion or Stress of great emotion. —Where the accused aged 
about 20 to 22 years and belonging to a backward class killed the deceased 
acting under the stress of great emotion caused by the belief that the deceased 
practised witchcraft and was responsible for the death of his bullock, it was 
held that the lesser sentence (transportation for life) would meet the ends of 
justice. AIR 1956 Pat 10 (Ramautarj. 

£? laboured under a strong delusion of unfaithfulness of his wife. The 
brooding over the character of his wife took the form of a kind of temporary 
insanity. Disturbed by the thoughts about the unchastity of his wife, during 
the night of occurrence, the accused caused her death by throwing nitric acid 
upon her. The medical evidence showed that he was capable of knowing 
what he was doing and had ordinary concept of right and wrong. It was 
held that () was guilty under Section 302. But this was not a fit case 
for the extreme penalty provided for the offence. (Death sentence reduced 
in appeal to transportation for life). AIR 1958 Punj 104 ( Hazara Singh). 

-See AIR 1944 FC I : 23 PAT 159 : AIR 1933 Lah 123 : 


State of mind. 

34 Cr LJ 909. 

Excitement.—When the accused commits a murder in a 
extreme excitement the lesser sentence of transportation for 
appropriate sentence. 1947 NAG 226 ( Kalicharan ) ; 51 
1949 EP 355 : 4 DLR Simla 231 ( Mtknga ). 

344 : 26 Cr LJ 1375. 

Mere establishing that some time prior to occurrence accused suffered 
derangement of mind, will not be sufficient to bring case under Exemption. 
Burden lies on the accused to prove mental condition, at crucial point of 
time,® 8 


moment of 
life is the 
PLR 307: AIR 
Ill-treatment:—See AIR 1926 Lah 


63. AIR 1965 Mad 283 (In re Oovindaswami). 
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(7 killed his wife who had eloped with a stranger in a sense of frustra¬ 
tion. Lesser sentence would meet ends of justice. 64 

As Q, is an aboriginal, who is by nature highly excitable and inclined 
to commit most serious crimes on even mild provocation, lesser sentence may 
be awarded. 65 

Ii murder is committed for preserving family honour, lesser sentence is 
proper. 66 

38. Superstition. —“Where an illiterate young woman who was living 
m the midst of environments reminiscent of the dark ages when gross ignor- 
ance and superstition prevailed, honestly believed that the death of her 
children was the direct result of the evil influence which had been cast upon 
her by her sister-in-law and under the urge of a wicked superstition of which she 
was a helpless victim picked up the child of the latter and caused its death, 
the lesser penalty of transportation for life provided by Section 302 should be 
imposed and not the extreme penalty.” AIR 1933 Lah 718 = 34 Cr Li 
1251 (. Sardaran), 45 Cr LJ 413. (Piara Dusadh). AIR 1932 Cal 658 (Mabajjan 
desperation on account of starvation). AIR 1941 Mad 50 IKmihba— a 
case of misery), AIR 1926 Lah 144-26 Cr LJ 1373 (Daulam— ill-treatment). 

I Cr LJ 62—8 CWN 218 ( Dina —unfounded suspicion of chastity). 

That accused's brain is liable to derangement, by itself is no factor to 
determine the guilt or innocence of the accused on the date of occurrence, 
it is, in my opinion, a circumstance which has always been regarded as 
bearing on the question of sentence. 

Bentham in his Rationale of Punishment , p. 20 says, “Punishment is 
elevated to the first rank of benefits, when it is regarded not as an act of 
wrath or vengeance against a guilty or unfortunate individual who has given 
way to mischievous inclinations, but as indispensable sacrifice to the com¬ 
mon safety. To inflict the sentence of death on the accused who is a 
person of weak intellect, who at least once recently showed symptoms of 
insanity and who committed the murder under an unfounded but deep- 
rooted belief that # by doing so he would, save the lives of his wife and 
daughter, would, in my opinion, be an act of wrath or vengeance and would 
not serve, “general prevention any more than if the lesser punishment were 
inflicted on him” AIR 1921 Pat 63, 67 {Mata Ho), 

, of mind. — See AIR 1929 Lah 50 {Masumali) . See 

6 im R T^t® 2 { ° 0ram) ' 1 WR (Gr ) 110 (Bishendhare) . AIR 1940 Mad 

ob/ —191 1(_4 37. 

39. Offender a tool or under influence of another.— See AIR 1925 
^Jl 5 T 84 ,=26 Cr LJ 1133 (Gulab). AIR 1928 Lah 855 ( Harnamun ). AIR 

30 Lah 545—31 Cr LJ 815 (Indorsing) . AIR 1931 Lah 536 (Sikander). 

Cr L) 660 ( KaU >- 17 LUCK 376 > 391 (Sheoprasad). 
But See AIR 1938 Pat 258, 261 (Itwa). See AIR 1959 SC 572 in Note 9 to 
Section 149. 

AIR 1948 Lah 58 : 59 Cr LJ 26. AIR 1930 Sind 305 : 128 IC 684. 

40. Offender not principal offender .—See Note 51. 


AIR 1965 Mad* 385 (/n Re Ramaswamy 
Nadar) = (1964) 2 MAD 339. 

*’• 1964 (1) Cr LJ 464 = 5 Orissa JD 


145 (K. Laxman). 
66. 30 CUT I.T 1 
( Dharanidhar). 


1964 CUT 137 
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41. No personal grudge against deceased. — See AIR 1933 Lah 623 
( Asaram ). AIR 1941 Lah 454 ; AIR 1941 Mad 326 (. Sankappa SheUy ). 

42. Offender did not commence the attack.— See AIR 1933 Lah 

434 ( Bhagwana ). 

43. Rank of offender. — See AIR 1928 Lah 913—116 IC 187 ( Goman ). 
AIR 1930 Lah 154 (Bhanamal). But see AIR 1932 Lah 500 (Lmhminarain ). 
AIR 1934 Pat 356. 

44. Hired murderer.— See AIR 1933 Rang 134=34 Cr LJ 835 (Mi 
Hein), But see AIR 1933 Lah 623 = 34 Cr LJ 372 ( Asarvani ). See also 
Note 10. 

44-a. Mentality of the accused.— 9 PAT 474: AIR 1930 Pat 

247. 

44-b. Illiterate or superstitious or primitive accused.— See AIR 

1924 All 233 : 27 Cr Lj 193 ; AIR 1932 Cal 815 : 33 Cr LJ 663 ; AIR 1933 
Lah. 718 : 34 Cr LJ 1251. 

45. Body of deceased not found. —11 WR (Cr) 20 (. Buddurudeen ). 
AIR 4 925 All 627=26 Cr LJ 1431 (Raggha). But a different view was 
taken in i LUCK 327 (. Ramnath j. AIR I93i Lah 25=32 Cr LJ 493 (. Munda ). 

4(i. Delay in passing the Hnal death sentences. — See 23 PAT’ 159, 
m (Piare). 2 CAL 287 {Mahabir Sing). 14 Cr LJ 642=17 CWN 1213: 
21 IC 882 (Autorsing). AIR 1953 SC 131 : Gr LJ 168 ( Kalawa ). AIR 1954 
Punj 37: Cr LJ 302 (Gudder). 1944 2 CAL 287 (Mahabir). 

Where considerable time had elapsed between the commission of the 
murder and conviction, it would meet the ends of justice if the lesser penalty 
was awarded. 1958 Raj 338 ( Mohanlal ). 

47. Difference of opinion among Judges.— See AIR 1930 Gal 193 : 
31 Cr LJ 817 ( Dukari ). AIR 1955 SC 216 : SCJ 106 : Cr LJ 572 : MWN 161 
(Pandurang ). 

If there is difference of opinion on the question of sentence, death 
penalty should not be imposed. 67 

48. Conviction based on circumstantial evidence. —Seshagiri 
AiyarJ~~- e Where a conviction is sustained purely on circumstantial evidence, 
that is an element to be taken into account in determining the nature of the 
sentence, though by itself it may not be a sufficient ground for not passing the 
sentence of death. There are other considerations in this case. The accused is 
a woman. She is fifty years of age. It is now four months since she has been 
convicted. Each one of these circumstances may not by itself justify the 
reduction of the sentence. Taken together they are sufficient.” 

But this view did not appeal to the other two Judges in the same case 
who however expressed the following view at p. 823 : 

The mere fact that the case rests on circumstantial and not direct 
evidence should not affect the sentence. If the evidence, whichever it be, 
leaves a reasonable doubt of accused’s guilt, the accused is entitled tc 
acquittal. If it does not, the accused should receive an appropriate sentence. 
There are cases in which the absence of direct evidence may it open to 


67. 1962 CUT 516 {Abdul). AIR 1957 SC 216. AIR 1963 All 501 (Jan Md.) 
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ubt whether the crime may not have been committed in circumstances which 
would to some extent extenuate the accused’s guilt and the doubt thus 
engendered may rightly affect the court in determining the sentences to be 
imposed. See also 14 Gr LJ 556 : 21 IG 159; AIR 1933 Pat 183 (. Neamalutlu) 
44 MAD 443 ( Paramandi ). 26 Cr LJ 609. 

49. Not extenuating circumstances. —Neither the fact that the 
accused is the only surviving son of his widowed mother nor the fact that the 
accused was sincerely penitent and filled with remorse, for what he had done 
can be put forward as a reason for imposing the lesser sentence : so far as 
Courts are concerned, though it might be a circumstance which might induce 
the local Government in exercise of its prerogative to remit death penalty. 68 
Hired assassin committing murder is not an extenuating circumstance. 69 
Youth of the accused or apprehension that deceased would make a complaint 
is not an extenuating circumstance. 70 That the conviction is based on 
circumstantial evidence does not justify lesser sentence. 71 The mere fact 
that the murderer is only 19 or 20 years of age and that the act was 
prompted by feelings of veneration for the founder of his religion and anger 
at one who had scurrilously attacked him, is a wholly insufficient reason for 
not imposing the appropriate sentence provided by law. 72 The severe 
injuries which the accused himself receives are not a reason for mitigating his 
punishment, where the attack upon the deceased was deliberate and was 
pursued to a fatal end. 73 A particularly cruel and cowardly murder was 
committed by a lad of about 19 or 20 without any apparent motive and 
the capital sentence was sought to be rec’ iced. It was held that the mere 
youth of the murderer was insufficient for * >t imposing the capital punish¬ 
ment and that the absence of an apparent olive could not be construed as 
indicating the existence of a provoking c; jsc, which would amount to a 
mitigating circumstance. AIR 1930 Lah ‘ ) s 31 Gr LJ 81 ( Gehna }. See also 
Note 50 (aggravating circumstances). 

Absence of aggravating circumstances is not an extenuating circumst¬ 
ance. AIR 1935 Oudh 265: 36 Gr LJ 529 (Naresh) ; 9 PAT 474 (Sahrai) ; 
67 IG 613: 23 Cr LJ 437 : 11 LBR 323 (Shwe Hla). The existence 
of an extremely young baby born to the accused since the murder is not 
a ground for passing the lesser sentence, when there are no extenuating 
circumstances. 74 

Perverse sense of family honour is not a mitigating factor. 75 Youth not 
a mitigating circumstance. See A.IR 1960 Mad 443 (Nalesan). AIR 1960 
Mad 462 ( Chinna Sami), Total poverty is not a good reason. 76 

The Baluchi custom of killing for unchastity cannot be taken into 
consideration in the mitigation of sentence. 77 The so-called custom of 
justifying murder on mere suspicion could not be taken into consideration 
in mitigation of punishment. 15 Cr LJ 501 : 7 SLR 118: 24 IC 589 
(Rahim ). 


68. AIR 1935 Cal 591 ; 39 OWN 262 ; 36 
Cr LJ 1254 (Mominuddin ). 

69. 1953 HYD 32 : AIR 1953 hyd 161 : 
Cr LJ 935 ( Narayan ). 

70. AIR 1953 Mad 372 : Cr LJ 651 ; 1952 
MWN958 ( Gavind ). 

71. 44 MAD 443 ( Paramandi) ; 1941 MAD 
340 (Seshapya) : AIR 1930 Sind 225 ; 
31 Cr LJ *1026 (Tusif), 

72. AIR 1930 Lah 157 ; 30 Cr LJ 1125 


73. 

74. 


75. 

76. 

77. 


(Ham). 

AIR 1941 Mad 280 : 42 C 
(Subbigadu), 

AIR 1951 Mad 27 r< 

1963 Ori. 144 (IL 
CUT 726. 

AIR 1960 Mad 218 
AIR 1961 MP 10 
AIR 1935 Sind ' 

28 SLR 279 (K 
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50. Aggravating circumstances,—The following are aggravating 
circumstances:— 

1. Deliberate, premeditated, cold-blooded, brutal murder. AIR 1955 
Pat 161 : 33 PAT 397 (Mahto). AIR 1932 Lah 245 : 32 Cr LJ 576 {Amir). 
58 PLR 318. 

Where two young persons who were about seventeen years of age com¬ 
mitted a cold-blooded and atrocious murder of a boy aged eight years for 
the purpose of gain, sentence of death was proper. 1943 MAD 148 (Ramudu). 
AIR 1930 Lah' 409 : 31 PLR 411 : 32 Gr LJ 51 (Mamat) ; AIR 1927 Oudh 
588: 28 Cr LJ 980: 105 IG 804 (. Dwaka ). Murder by armed man of 
unarmed man. AIR 1941 Sind 217 : 42 Cr LJ 786 ( Motiram ). 

2. Murder to destroy evidence of other offences like rape, robbery. 

3. Murder out of base greed of property or other base motive e. g. 
murder of the deceased by his heir in order to succeed to the property. 
1955 AndhWC 703 {Pullu). AIR 1954 Punj 201 : 56 PLR 183 ( Pritam ). 
AIR 1943 Mad 315 (Chundru) ; AIR 1930 Sind 225 (Md. Tusuf ). AIR 
1957 Andhra 899 (, Subhana). 

4. Deceased—wife of the murderer.—That the person murdered 
was the husband or wife of the murderer, is usually regarded as enhancing 
the wickedness of the crime yet there are some modern codes which treat it as 
an extenuation. Indeed as Sir muel Romilly observed, “Often the very 
same circumstance is considered oy one Judge as matter of extenuation, but 
by another as a higher aggravat* of the crime.” 

Absence of premeditation i not in every* ^se a sufficient ground for 
imposing the lesser penalty for m rder. A tendk^A to assume that because 
the murdered person was the murderer’s wife, fie must have received 
provocation from her and to supply by conjecture the absence of evidence 
on the point is to be deprecated as being not only illogical but also unjust 
to the women. AIR 1921 Mad 303 : 22 Gr LJ 613 ( Bhyri ). AIR 1946 
Mad 83: 1945 MWN 732 {Chenchu —unpremeditated murder committed in 

sudden anger by a member of connected family). Base motive is an .aggrava¬ 
ting circumstance. Murder to commit theft or robbery must receive death 
sentence. AIR 1957 Andhra 899. Heinousness and brutality are aggrava¬ 
ting circumstances. 78 

51. Murder by. a number of persons.—(a) The view that, the 

capital sentence should not be passed when the offenders are constructively 
guilty of murder is not warranted by principle or approved practice. Where 
several persons are convicted of rioting and of murder committed in 
prosecution of the common object of the rioters, prima facie all the persons 
so convicted should be sentenced to the extreme penalty. It is not proper 
that the lesser sentence should be passed when the heinousness of the crime 
is a vated because several persons have conspired together to commit it 
ar 2 jointly perpetrated it. 11 PAT 807 ( Mosaddi ); AIR 1945 Oudh 140 : 
4 532:219 IC 183 (Sukhrarn). AIR 1957 Bom 266. See AIR 1960 

'JV. Das) in Note 2 to Section 34. 

\ members of a family and servant in the family died of injuries 
.id the five members included a six-month-old child and the 
upon these persons number 67, some of them being either 

-• ( Jarrmajas) : 1962 Jab LJ 876 : 1962 MPLJ 1064. 
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upon the abdomen or upon the chest, this is a shocking crime but the 
Court’s approach to the evidence in the case must be dispassionate and 
free from prejudice and the examination of the evidence must be fair and 
just in fixing the guilt upon tie accused persons. It would not be right to 
inflict death penalties upon a number of persons merely because six persons 
have been killed. It, certainly, is not a* case of mathematical equation. 
Nobody would suggest that for one murder there ought to be a penalty of 
a sentence of death passed ca one person. It must depend upon the facts 
of each case, and if, evidence was forthcoming to show who were the persons 
who actually assaulted the six persons, it would be possible to consider the 
case upon a different footing. In proper ;ases the Court should discriminate 
and that is probably for the reason that/although a sentence may be logical, 
it may not be proper. The'discrimination is based upon the ground of the 
assailants having taken a rrnjor part qJ a minor part and in that process of 
reasoning, a sense of proprhty is involved. If evidence as to the actual 
crime i.e. who assaulted whim is wai ting the Court must discriminate in 
such a case. Even in a casdof criminal conspiracy a discrimination should 
be made. The question of seitence i;?a case of murder has almost always pre¬ 
sented to Courts a certain anoun'Avf difficulty and white Judges ought to 
administer the- law as they fird it and not as they wish it to be, one must not 
hesitate to impose the extreme r laity of law. But if circumstances arise where 
the principle of discrimination V^uld apply, the Courts ought not to hesitate 
also to apply the principle me 1 ^* because the murders are deliberate, cruel 
and cold-blooded/ AIR 1957 * a 1a 226 {Shankar). 

Where the High Court will upholding the conviction of the appellant’s 
under Section 302/49, reducr d the sentence of death of some of the accused 
to transportation for life, but d ^iot reduce the sentence of death passed on 
the appellant B : it was helcpy the Supreme Court in appeal) that merely 
because leniency had been iW n S> some of the appellants in the matter of 
sentence was no ground for ucing the sentence passed on B , who was 

shown to be responsible for the » ; ng. AIR 1957 SC 474 (. Brij Bhukhan) : 

1957 CrLJ 591. 

It is undoubtedly true tha attack is made by persons who are not 
recognised theft is often a cl / somebody who did not take part in the 

assault being falsely implicated decision whether an accused person has 

been falsely implicated or n < o be made by the Court on careful scru¬ 
tiny of the evidence and on a b. /ration of all the circumstances. AIR 

1959 Cal 176. For sentenc . tses of conviction under Section 302, read 
with Section 34. See AIR 19^ *>. 331 and AIR 1963 Ori 144 (Dukhi Dei) : 
1962 CUT 726. In AIR l 4 ^TP 29 {Devising v. The Slate), when out of 5 
persons conyicted under Se }\ 302/34, three were sentenced to death on 
the ground that they were i lf \l with deadly weapons, the sentence was 
reduced on rthe ground that should be no disparity in the sentence and 
purporting to follow AIR .1? . % C 754 {Wazira). Cl admitted that he was a 
joint participant and faci? Jt d murder by R but pleaded that he was 

threatened with death by tf lllt was held that O cannot be exonerated. 79 

J to 

When murder is covine $4 by a number of persons and some of the 
accused are constructivelyid the judge should, while awarding sentence 
consider all the circumsh in including {a) whether there are circumstances 
distinguishing or discrimiiP. Gthe case of one accused from another. 25 
BOM 168 ( Basavanta ). AH 536 {Clianan). 8 PAT 181 ( Shqfi ). AIR 

___v;,. *■' 

79. AIR 1964 Ori 144 {Par^nsa). 
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Rang 331 : 40 Cr LJ 49 ( Tunkhine ). It cannot be laid down as a rule 
of law that in every case where it is not possible to allocate the wounds in¬ 
flicted to a particular accused, a lesser penalty should be given. Where a 
group of persons brutally murdered the deceased, they all deserve the same 
punishment. But there may be cases where part taken by each of the ac¬ 
cused may vary, one of the accused taking a part and other taking a subsi¬ 
diary part, though their common object is to commit murder. In such a case, 
perhaps, there may be a good ground for differentiating the accused for 
inflicting punishment. AIR 1954 Andhra 46 (jjjoya). If the murder was 
cruel and deliberate, all who took part in. it maj be justly condemned to die, 
but as usual where many are involved discrimination is proper. 25 BOM 
168 ( Basavanla ). Conviction for n urder in which no one of the accused is 
convicted for his own but is being heyl vicariously liable for the act of an¬ 
other or others. When facts are ful-ty known as to who amongst the accused 
inflicted the fatal blows it is a sound exercise of judicial discretion to discrimi¬ 
nate in punishment. When otherwise and the Judge decides to award the 
lesser punishment to all the accused* that As aso exercise of sound judicial 
discretion. AIR 1953 SC 364 : Cr LJ 1465 (Dal/b) ; AIR 1954 Andhra 46 
| Burmina ). Where several accused are cchwictri of murder but it is not clear 
from whose blow death was caused the lesser seitence may be passed. AIR 
1956 Hyd 99 {Anna) . AIR 1957 Bom 266. also 63 CAL 1089 : AIR 1936 
Cal 227 : 37 Cr LJ 676. AIR 1939 Ma,kb9 : 40 Cr LJ 249 ; AIR 1946 
Mad B3 : 1945 MWN 732 ; AIR 1946 Lab $ a b: 47 Cr LJ 826. 

Where a Judge has come to the conciuj* 3 ' hat all the accused partici¬ 
pated in the assault upon the deceased-,, unt jie beating given by them was 
merciless, the fact that he cannot definitely the c>ich one of them gave the 
fatal blow should not weigh with him in i Xheo Arding the sentence of death 
which is the normal penalty for an offence < c tion -pr. 80 It is no part of the 
duty of a Judge to be influenced by publie r g e > i n His duty is t» administer 
the law. The law says that the proper sent>i nc t, «r murder is death and that 
whenever a person is convicted of an offe i c>4<nishable with death and the 
Court sentences him to any punishment o 1 ’ ran death, the Court shall in 
its judgment state the reasons why the set of death was not passed. The 

state of public feeling is not an admissib’ n for refraining from passing 

the sentence of death. Nor is it pen ; to refrain from sentencing the 
murderers to death merely because their , r exceeds the number of their 
victims. When a number of persons s ogether planned and executed 
the murder of a single person, each of ti, /“rust be sentenced to death 
unless there are some legal reasons for R* , *g so. AIR 1939 Mad 109 : 
40 Cr L[ 249 (Lakskumama). AIR 1937 Pai.;"*; 38 Cr LJ 1007 (Koeri). 
AIR 1941 Pat 550 : 42 PLT 1035 : 42 Cr F£L(Khalri). The sentence of 
death is the only proper sentence in a case wl woman has been strangled 
and suffocated to death by two men in order her jewels even if only 

one of them played the principal part in the t'LT murder. AIR 1943 Mad 

315 : 44 Cr LT 489 CChundru). ' t 

eceasi 

(b< Whether he has taken the principal ide a the commission of the 
offence or whether he started the fight: % t.heil (Chattar). 1941 MAD 
172. AIR 1942 Oudh 193. AIR 1945 Ou(| ling AIR 1946 Lah 298. 
AIR 1933 Lah 434 ( Bhagwana ). But sec AIR 19 lse thal 15 ( Chundru ). (c) Whe¬ 
ther any fatal injury was caused by the accu? Ir LJ 26 ( Gurdev). But 
see 16 LAH 1131 { Mewa ). (d) Whether the a (Q ^primarily responsible : 


80. AIR 1946 Lah 298 ; 48 PLR 176 ; 47 Cr LJ 826 
( Ramji). 
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17 LUCK 376 (Sheo Prasad), (e) If there was common intention to murder 
the accused should be sentenced to death even if he had not inflicted the 
fatal wound or when it is impossible to say which accused inflicted the fatal 
wound : AIR 1929 All 160. 16 I.AH 113! (Mewa). AIR 1946 Lab 290 

47 Cr LJ 826 (Ratu) ; 21 LAH 554 ( Ramji ). 52 MAD 147. AIR 1939 Mad 

109=40 Cr LJ 249 ( Lakshman ). 

But if the accused is held constructively liable under the second part of 
Section 149 (or such as the members of the unlawful assembly knew to be 
likely to be committed in prosecution of the common object) then the lesser 
sentence should be imposed 49 Cr LJ 25 (Gurdev ). 

Whether or not sentences of death should be imposed on persons who 
are found to be guilty not because they themselves committed the murder, 
but because they were members of an t/nlawful assembly and the offence of 
murder was committed by one or mire of the members of such an assembly 
in pursuance of the common object of/that assembly, is a matter which has 
to be decided on the facts and circumstances of each case. 81 


All the accused who are equal'/ placed should be given the same sen¬ 
tence. There should be no discrimination. 8 * 

51-a. Murder of a numl r of persons —See AIR 1957 Bom 226 in 

Note 51. AIR 1952 Mad 289 Note 12 to Section 84. 

52. And shall also be K "e to fine.—In Section 302, I. P. C., it is 

left to the discretion of the Coi'. Whether to inflict a fine or not. Fine is not 
cumulative with death or w transportation for life. 50 blr 574 (Peter). 
Where death sentence is impost fine should be avoided : 18 PR 1913 Cr. 

53. Procedure.—Cognii : le—Ordinarily warrant to issue; Not bail¬ 
able—Not compoimdable—TV le by Sessions Court. 

Investigating officer must . examined. 89 

54. Charge.—A charge ..l^er Section 302 should follow the language 
of Section $00 which contains lefinition of murder. AIR 1926 Oudh 148 : 
27 Cr LJ 62 : 2 OWN 872 (S , vv ^ hankar). A charge may be under Sec¬ 
tion 302 sitnpliciter or under Se "*02, read with Section 34 or read with 
Section 149. See Note ‘Glia; Section 34 and Section 149. Where two 
murders are different and dist there should be separate charges AIR 
1956 Pat 19 {Ramautar). AIR; d Cal 274 (Paladi). 

Model charge under S on 302.—That on or about—(State day and 

place), you:-(Name etc. tcused) caused the death of P f? by doing 

an act tc wit-( a ) wi le intention of causing death, ( b ) with the in- 

tention of causing such bodi jury as you knew to be likely to caused the 
death of P Q, (c) with the i tion of causing bodily injury to P Q and the 
bodily injury intended to b icted was sufficient in the ordinary bourse of 
nature to cause death, (d a the intention of causing bodily injury to any 
person and the bodily inju ended to be inflicted was sufficient in the 
ordinary <;ourse of natui cause death, (e) with the knowledge that the 

act done bjy you was so in ntiy dangerous that it must in all probability 
cause death and commi such act without any excuse for incurring the 
risk of causing death or s jury, and thereby committed murder punish¬ 
able undef Section 302, X, etc . etc. 

81. AIR 14)65 SC 202 (Mas late of 1956 SC 754. AIR 1953 SC 364 

Uttar Pradesh) : 1964 SC 80. S3. 29 Cut LT 557. 

82. 1964 (jfi) Cr LJ 75 (.' *g) ; AIR 
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-' .Note .—Retain one of alternative clauses (a) or ( b) or (c) or (d) or (e) 

whichever is applicable. 

Ratanlal cites two cases laying down that the intent or knowledge necess¬ 
ary to constitute a murder should be set out in the charge and that the 
charge should follow the language of Section 300 but the mode! charge 
suggested by Ratanlal and Gour does not comply with the ruling cited by 
Ratanlal. 

A defect in the charge due to the omission of reference to intention or 
knowledge does not cause failure of justice. AIR 1953 Him P 105. AIR 
1957 Mys 68. A person charged under Section 396 can be convicted under 
Section 302. AIR 1957 SC 320 (Shy{n Behari). 


55. Evidence. —In a murder ci?ie, no content or admission by the 
accused’s Advocate to dispense with whe inediod witness can relieve the 
prosecution of proving by evidence the inure of ti e injuries received by the 
deceased and that the injuries were the risrse of aeatli ; and the conviction 
that has taken place in the absence ofVich evidence cannot stand. A post¬ 
mortem report is not evidence, and cad only be used by the witness who 
conducted the post-mortem enquiry as an i d to memory. 59 MAD 349 
(Rangappa). Weapon must be sent to Chem a! Examiner. AIR 1956 Mad 
97 ( Ambalathi ). AIR 1956 Raj 34. Infen; e of murder from possession 
of property stolen at the time of murder and obbery:— See Raju’s Commen¬ 
tary on Evidence Act, Section 114 and AIR 55 Sau 93. Opinion of doctor 
is not conclusive. 84 

That 0 ran away after suspicion fell on n is not conduct from which 
to infer guilt. 85 

Where, the conduct of the accused ■ rged with murder is entirely 
different from what it would have been had not committed the offence 
and the accused has no explanation to offer * i regard to some proved facts 
which go against him and gives false e? nations with regard to others, 
these circumstances, taken along with t ther circumstantial evidence 
against him advance the case against the r ;d very much beyond suspicion 
and reasonably and definitely point to tj lusion that he was 



for the murder. 88 | 

In AIR 1963 SC 1113 (Prabhoo), it wa d that the statement that the 

axe was one with which murder was commit and also the statement that 

tin blood stained shirt belonged to the act i were inadmissible. It was 
held that the rest of the evidence was pi circumstantial arid that the 
chain of circumstantial evidence was not plete. The conviction for 
murder was therefore set aside. 

See also AIR 1964 (1) Cr LJ 493 : 1963 b 292. 

Where the dying declaration of the d ?d recorded at the police 
station was a complete statement in that it ma clear accusation against 

the accused having stabbed the deceased ant e was nothing to show 

that the maker of the statement had anyt further to addl but the 
dying declaration was not complete in the set t on account of sudden 


84. 29 Cut L T 557 (i?. Misra). AIR 


A 


5 SC 801 
K.ER 26 


(Kumjan Vasu) ; 


\n umjun v asuj ; 

196,3 (2) Cr Lj 


1960 SC 500, 

85. AIR 1964 Ori 144 (Paramhama). 

86. (1955) 1 MLJ (SC) 31 : 1956 SCJ V, : 
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to the statement was taken 


collapse of the deceased his thumb-impression 
only after his death in the presence of witnesses. 

Held that the dying declaration was admissible in evidence and could 
be taken into consideration even without any corroboration. (In this case 
it was however held that there was some other evidence to incriminate the 
accused and there was also corroborating evidence which was sufficient to 
warrant the conviction of the accused of the charge of murder). 87 

Where evidence is not clear as to which one of two murderers gave 
fatal blow or did the last act of strangulation and where the conviction 
rests on circumstantial evidence lesser penalty is proper. 88 

In a murder case when the prosecution evidence is held to be untrust¬ 
worthy or unsafe of credence and the dying declarations to have been 
recorded in circumstances which do not inspire confidence, the Court would 
be most reluctant to base the conviction of the accused only on the recovery 
of the kirpan and the clothes, particularly when the investigating agency 
also does not appear to have conducted themselves in a straightforward 
manner. Such recovery of articles should not be held to be a strong corrob¬ 
orative piece of evidence. 89 

The examination of ballistic expert is not necessary when the evidence 
of eye-witnesses is believed. 90 

Medical witness should be asked whether the injury is likely to cause 
death or is sufficient in the ordinary course of nature to cause death. 91 This 
evidence is not conclusive and the judge can himself decide after considering 
the medical opinion. 

The process of digestion is not uniform in every human being and as it 
varies from individual to individual it is wrong to infer the time of murder 
from the state of the stomach contents. 92 

The examination of the accused person under Section 342 is intended 
to give him an opportunity to explain any circumstances appearing in 
the evidence against him. In exercising its powers under Section 342, the 
Court must take care to put all relevant circumstances appearing in the 
evidence to the accused person. It would not be enough to put a few 
general and broad questions to the accused, for by adopting such a course, 
the accused may not get opportunity of explaining all the relevant circums¬ 
tances. On the other hand it would not be fair or right that the Court 
should put to the accused person detailed questions which may amount to 
his cross-examination. The ultimate test in determining whether or not the 
accused has been fairly examined under Section 342 would be to enquire 
whether, having regard to all the questions put to him, he did get an 
opportunity to say what he wanted to say in respect of prosecution case 
against him. If it appears that the examination of the accused person 
was defective and thereby a prejudice has been caused to him, that would 
no doubt be a serious infirmity. It is obvious that no general rule can 
be laid down in regard to the manner in which the accused person should 
be examined under Section 342, Broadly stated, however, the true position 

AIR 1963 Punj 170 (Kishan Singh) : 64 
Punj LR 1064 : (1962 ) 2 PUNJ 855. 
1965*1 SCJ315: 1962*2 ALL 535. 
AIR 1963 Mad 476 ( Thangaswami). 
AIR 1964 Pat 158 (Aziz Khan). 


87. 1950 AC 203 distinguished. AIR 1958 89. 

SC 22 and AIR 1956 SC 168 relied 

on. AIR 1962 SC 1252 (Muniappan 90. 

v. Stale of Madras ) ; (1962) 1 Andh 91. 

I /T 295. 92. 

88. AIR 1962 Cat 504 (Arun Kiunar). 
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appears to be that passion for brevity which may be content with asking 
a few omnibus general questions is as much Inconsistent with the require¬ 
ments of Section 342 as anxiety for thoroughness which may dictate an un¬ 
duly detailed and large number of questions which may amount to the cross- 
examination of the accused person. 9;i 

A dying declaration is relevant whether or not the person making it was 
at the time under expectation of death and this is so irrespective of the 
nature of the proceedings in which the cause of his death cornes into 
question. A dying declaration may in a fit case form the sole basis of 
a conviction, but each case has to be considered on its own facts in the 
background of the circumstances in which it is made. It is thus not possible 
to sustain any general proposition of law that a dying declaration as a piece of 
evidence as compared with other pieces of evidence has any inherent 
weakness in contradistinction with other pieces of evidence, and indeed 
it is to be appraised on the same principle on which other evidence is 
weighed and sifted. For determining the trustworthiness and value of a dying 
declaration it is incumbent on the Court to bear in mind the capacity and 
opportunity of the person making the declaration, to observe the incident 
in question and to indentify the guilty person, his faculty to remember the 
facts observed by him and to reprodue them, the opportunity and the 
likelihood of his having been tutored or otherwise influenced by other cir¬ 
cumstances or persons in the matter, and the consistency in the various 
declarations if he has made more than one. Where a dying declaration is 
oral and has not been recorded in the words of the author, then the Court 
has to take precautions of subjecting it to proper scrutiny in the light of all 
those facts which affect the reliability of such oral evidence, for it is of 
paramount importance that the actual words of a dying declaration are 
reproduced before the Court as far as it is practically possible. 

In case there is also a declaration made before a Magistrate the proba¬ 
tive value of such a declaration has to be tested by considering the manner 
in which it has been recorded ; whether it is recorded in the form of questions 
and answers and whether the words of the person making a declaration 
have been actually reproduced, for, if it is thus properly recorded it 
may tend to inspire, comparatively speaking, a higher degree of confidence, 
than otherwise. Finally, a dying declaration from the very nature of things 
should be closely scrutinised because having been made in the absence 
of the accused its veracity is not tested by cross-examination and then 
the Court too has not had any opportunity of watching the demeanour of 
the person making it. 94 

Dying declaration should not be relied upon if it has the stamp of outside 
influence or if it was made in a spirit of revenge. AIR 1957 All 466 
\Munwa) : Cr LJ 808. 

‘Though the rule of Hpissima verba 5 i.e. before a dying declaration is 
accepted by a court as such, actual words of the declaration must be proved, 
is a very salutary rule, but it cannot be held that unless the actual words are 
repeated by each witness of the declarant it is not possible for a court to 
come to the conclusion that the declarant made a declaration or what the 
import or meaning of that declaration was. Thus where the declaration of 
the deceased is also the evidence of his conduct which supplies a very impor¬ 
tant circumstantial link in the chain of circumstances of the case and where 
in the setting in which the witnesses find themselves it is difficult for them to 

93. AIR 1963 SC 612 (Jai Dev): 1963 94. AIR 1963 Punj 170 (,Kishan Singh): 
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able to correctly reproduce the words which they heard the deceased utter 
after he had been shot, ail that they can be expected to say is that the words 
very similar to the words that they purport to put in the mouth of the 
deceased were uttered by him and the witnesses can be relied upon to that 
extent. There has to be material corroboration of a dying declaration before 
it can be used as evidence. AIR 1957 All 177 (Prem jfcarain ) : Cr LJ 337. 

Even as the guilt of an accused person may be proved by the testimony 
of a single witness, the innocence of an accused person may be established on 
the testimony of a single witness, even though a considerable number of 
witnesses may be forthcoming to testify to the truth of the case for the pro¬ 
secution. Generally speaking oral testimony in this context may be classified 
into three categories, namely, (1) wholly reliable (2) wholly unreliable and 
(3) neither wholly reliable nor wholly unreliable. In the first category of 
proof, the Court should have no difficulty in coming to its conclusion either 
way—it may convict or may acquit on the testimony of a single witness, if it 
is found to be above reproach or suspicion of interestedness, incompetence or 
subordination. In the second category, the Court equally has no difficulty 
in corning to its conclusion. It is in the third category of cases, that the 
Court has to be circumspect and has to look for corroboration in material 
particulars by reliable testimony, direct or circumstantial. There is another 
danger in insisting on plurality of witnesses. Irrespective of the quality of the 
oral evidence of a single witness, if Courts were to insist on plurality of 
witnesses in proof of any fact, they will be indirectly encouraging subordina¬ 
tion of witnesses. Situations may arise and do arise where only a single person 
is available to give evidence in support of a disputed fact. The Court 
naturally has to weigh carefully such a testimony and if it is satisfied that the 
evidence is reliable and free from all taints which tend to render oral testi¬ 
mony open to suspicion, it becomes its duty to act upon such testimony. 
There are exceptions to this rule, for example, in cases of sexual offences or 
of the testimony of an approver both these are cases in which the oral testi¬ 
mony is, by its very nature, suspect, being that of a participator in crime. 
But where there are no such exceptional reasons operating, it becomes the 
duty of the Court to convict, if it is satisfied that the testimony of a single 
witness is entirely reliable. AIR 1957 SC 614 : Cr LJ 1000 (V. Thevar), 

In a murder case recovery of a dead body at the instance of an 
accused and his judicial confession are no doubt important pieces of 
evidence, but where it was contended that neither the confession was 
voluntary nor the discovery genuine, and this contention was supported 
by the circumstance that the jail doctor who had examined the accused at 
the time of his admission in jail before the confession, had found a number 
of contusions on the person of the accused, and it was also found that 
not only did the prosecution make no attempt to explain the injuries but 
the investigating officer tried to whittle them down, that the accused was 
beaten by the police twice, once before the recovery of the dead body and 
again before his consignment to jail. It was held that the medical evidence 
fully corroborated the accused’s statement and it was therefore worthy 
of reliance, and particularly so in view of the suppressio mi indulged in by 
the prosecution. AIR 1957 All 197 (Dhoom Singh) : Cr LJ 431. 

In a murder trial, evidence of a witness closely related to victim 
must be closely scrutinised and does not necessarily require corroboration. 
1965 SC 328 {Darya Singh v. State of Punjab) ™ 


95. 1964 SOD 87 ; 1964 Mad I J (Cr) 
503 ; (1964) 2 SCJ 319 ; 1964 All 
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| n a rnurder case, the medical witness states only that the death 
was caused on account of shock and haemorrhage on account of certain 
injuries, then his statement could not be considered as equivalent to the 
statement that “the injuries by themselves were in the ordinary course of 
nature likely to cause death 55 . 

In a murder trial, the Public Prosecutors should be careful in examining 
medical witnesses and should bring on record the opinion of the Doctor as 
to whether the injuries in a given case were sufficient in the ordinary course 
of nature to cause death or, were in the ordinary course of nature 
likely to cause death. Similarly, the Judges should exercise proper care in 
recording the statements of the medical witnesses and see that proper dates 
and materials are brought on record. 96 

Ordinarily in a case of murder by poisoning, the prosecution must 
establish three propositions (i) that death took place by poisoning ; that (ii) the 
accused had the poison in his possession and (in) that the accused had an 
opportunity to administer poison to the deceased. Though these three 
propositions are always to be borne in mind, the sufficiency of the evidence, 
direct or circumstantial, to establish murder by poisoning depends on the 
facts of each case. If the circumstantial evidence, in the absence of direct 
proof of the three elements, is so decisive that the Court can unhesi¬ 
tatingly hold that the death was the result of the administration of poison 
(though not doubtful), and that the poison must have been administered by 
the accused, conviction can rest on such circumstantial evidence alone. 97 

The aforesaid three propositions are not the invariable criteria of proof 
by direct evidence. Reasons are apparent. If after poisoning of the victim 
his body is destroyed, the first proposition is incapable of proof except by 
circumstantial evidence. Similarly, if the accused gave the victim something 
to eat and the victim died immediately on the food being taken with 
sysptoms of poisoning, and poison in fact was found in the viscera, the 
necessity of proving the second ingredient would fall as a matter of reason¬ 
able inference from the circumstances that the accused gave the victim 
some ling to eat. The element that the accused was in possession of poison 
need not be separately proved in such a case. 98 

It is now well-settled that it is neither a rule of law nor of prudence 
that a dying declaration requires corroboration before a conviction 
can be based thereon. The necessity for corroboration in certain cases 
arises not from any inherent weakness of a dying declaration as a piece of 
evidence but from the fact that it was tainted and not free from infirmity. 
Great value is generally attached to a statement which has been consistent 
throughout when the deceased has several opportunities of making a dying 
declaration, and the statement was made at the earliest opportunity and was 
not the result of tutoring by the interested parties. 

The dying declaration of a deceased husband cannot be said to have 
arisen from a tainted source so as to require corroboration where the evidence 
shows that though the husband and wife were having usual differences 
arising in married life and in conducting family affairs, there was no 
enmity between the two. It can itself constitute the basis for conviction 

%. AIR 1965 Raj 32 (Jiwa Ram v. State) : Kaushayla Dei). See, also Supreme Court 

1964 Raj LW 554. Cr A 171 of 1962 ( Jugankhm) where 

97. AIR 1960 SC 500 and AIR 1960 SC conviction under Section 302 was 
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98. AIR 1965 Ori 38 (Stale of Orissa v. 
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provided the Court comes to the conclusion that the deceased died as 
a result of some poison administered to him by the accused in some eatable 
and version given by the deceased, that, the accused gave chatni which 
tasted bitter whereafter he had vomiting on the next day, is a truthful 
one. 69 

Non-examination of witnesses by Prosecution.— Raju’s Com¬ 
mentary on Evidence Act, Section 114, See also AIR 1957 Mad 505. 

Post-mortem notes are not substantive evidence. See Note 4-a to 
Section 159 in Raju’s Evidence Act and 59 MAD 349 ; 27 GAL 295. 

Chemical Examiner’s Report. —See commentaries on Section 510, 
Cr. P, C. and 56 ALL 228 in Note 32 to Section 299, and AIR 1933 All 
394 ( Gajram) ; AIR 1933 All 837 ; AIR 1934 All 873. 

56. Conviction.—Altering a conviction under Section 302/149 to 
one under Section 302/34. —See Note 20 to Section 34. See also Note ‘Con¬ 
viction’ in Section 149 and AIR 1954 SC 648 : Cr LJ 1^68 ( Marachi ). If M 
is charged for murdering P> he cannot be convicted without a charge 
for attemping to murder (7. 22 LAH 423 (Waryam). If D is convicted 

under Section 302, his conviction can be altered in appeal to one under 
Section 201 but not if the lower Court acquitted him under Section 201 
and there is no appeal from that acquittal. J952 MWN 613 : 2 MLJ 288 
( Veerabhadmdu) ; AIR 1954 Mad 1088 : 2 MLJ 673 ; 52 IA 191 : AIR 1925 
PC 130 : 6 LAH 226 (Begu). 

Where two co-accused are charged under Section 302, read with .Section 
34 and one of them is acquitted or found not guilty of the offence charged, 
the other co-accused can be convicted of murder under Section 302, pro¬ 
vided of course the evidence justified it. That there was no alternative 
charge under Section 302 against the convicted person is not of much con¬ 
sequence. AIR 1957 Assam 45 ( Basant ) which relied on AIR 1956 SC 116. 
See also Note 13 to Section 149. 

Charge under Section 302, read with Section 149. —Where a charge 
under Section 302/149 merely stated that the accused along with the remain¬ 
ing accused formed an unlawful assembly and caused the death of the decea¬ 
sed in prosecution of their common object thus casting liability on him under 
Section 149, the mere mention of Section 302 at the end is not calculated to 
give him reasonable notice of the fact that he was being held responsible for 
having himself caused the death and thus committed murder. In a case 
where injuries are alleged to have been inflicted by more than one person, 
it is bound to cause serious prejudice if a person who is to be eventually con¬ 
victed of having himself committed the murder is not told by the charge that 
it was his act that caused the death. AIR 1958 Ker 94 ( Krishnan ). 

Conviction without a charge under Section 34 ,—See Note 20 to 

Section 34 and AIR 1956 SC 171. 

Altering conviction under Section 302/149 to one under Section 302/34 — 
See Note 20-d to Section 34, 

If a man does commit an offence directly, there is no question of his 
committing it constructively, and vice versa . This contention is sound, and 
one of the convictions must, therefore, give place to the other, AIR 1955 
Assam 226 (Ram Durlav). 


99. AIR 1965 Oxi 38 (State of Orissa v. Kaushalya Dei), 
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58. Trial.—Two offences under Section 302, with respect to the murder 
of two persons are punishable under the same section of the Indian Penal 
Code with the same amount of punishment. In view of the proviso to 
Section 234, an offence of attempting to commit an offence is of the same 
kind as that other offence. Thus the offence under Section 307, Penal Code, 
is of the same kind as the offence under Section 302. Where, therefore, two 
offences are charged with those three offences, the offences being of the same 
kind, one joint trial of those offences is justified under Section 234, Criminal 
Procedure Code. Further, the trial of both the offenders for the aforesaid 
three offences each of which is alleged to have been committed by them 
jointly within twelve months, would be justified. 1 

303. Punishment for murder by life convict. —Whoever, 
being under sentence of imprisonment for life commits murder, 
shall be punished with death. 

Punishment for murder by life convict. —The section is dear. But 
do the words ‘being under sentence’ include a person released after his 
sentence (a) has been unconditionally remitted or (b) conditionally remitted ? 
The answer to (a) is «no\ See 1943 KAR 25 : AIR 1943 Sind 114 : 44 Cr LJ 
530 ( Ghulam). The answer to (b) is 'yes’. See 1938 RANG 44 : AIR 1939 Rang 
124 : 40 Cr LJ 490 (Po Kun). In the Rangoon case it was further observed that 
unless the life sentence is judicially set aside, it remained good irrespective of 
any order of the Executive Government, and that even if the sentence is 
unconditionally remitted by the Executive Government, Section 303 applies. 
This view was commented upon in the Sind case. Section 303 cannot be 
confined only to cases where a person undergoing sentence of imprisonment 
for life actually and in fact himself commits an act which results in the death 
of the victim. The said section would apply even incases where a person 
undergoing sentence of imprisonment for life is convicted under Section 302, 
read with Section 34 or under Section 302, read with Section 149. The legal 
effect of such conviction in either case is that he must be deemed to have 
committed the murder as much as the actual murderer has. 3 

304. Punishment for culpable homicide not amount¬ 
ing to murder. —Whoever commits culpable homicide not 
amounting to murder shall be punished with imprisonment for 
life, or imprisonment of either description for a term which may 
extend to ten years, arid shall also be liable to fine, if the act by 
which the death is caused is done with the intention of causing 
death, or of causing such bodily injury as is likely to cause 
death ; 

or with imprisonment of either description for a term which 
may extend to ten years, or with fine, or with both, if the act is 
done with the knowledge that it is likely to cause death, but 
without any intention to cause death or to cause such bodily 
injury as is likely to cause death. 


1. AIR 1962 SC 1193 (Banvari) 1962 : All 2. AIR 1963 SC 118 (Mahabir Gape) : 


LJ 469 : 1962 All WR (HC) 345. 
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SYNOPSIS 


h 

Scope. 

11 . 

Cases under clause (2) of Section 299. 

2. 

Distinction between first part and second 

12. 

Cases under part 2 of Section 304. 


part . 

13. 

Not culpable homicide but hurt. 

3. 

First part of Section 304 . 

14. 

Doubtful , whether murder or culpable homi¬ 

4 . 

Second pari of Section 304. 


cide. 

5a. 

Section 34 and Section 304 , 


Cases to which Section 304 and Section 

5b. 

Section 326 and Section 304. 


403*A might apply. 

6. 

Punishment . 

16. 

Jurisdiction. 

7. 

Cases under part 1. 

17. 

Procedure. 

8 . 

Cases under exception 1 to Section 300. 

18. 

Model charge. 


Cases under exception 2 to Section 300. 

19. 

Verdict of jury. 

10 . 

Cases under exception 4. 

20. 

Sentence . 


1. Scope.— “Section 304 creates no offence but provides the punishment 
for culpable homicide not amounting to murder, and draws a distinction in 
the penalty to be inflicted, where, an intention to kill being present, the 
act would have amounted to murder, but for its having fallen within one of 
the exceptions to Section 300, and those cases in which the crime is culpable 
homicide not amounting to murder, that is to say, where there is knowledge 
that: death will be a likely result, but intention to cause death or bodily injury 
likely to cause death is absent.” 3 ALL 776, ( Idu Beg), per Straight J, As 
pointed out in 18 LUCK 235, at page 240 ( Gajraj ) in the above quotation, 
the words “or intention to cause such bodily injury as is likely to cause death” 
must be added after the words “intention to kill.” 

Section 304 will apply to the following classes of cases : (i) when the case 
falls under one or the other of the clause of Section 300 but it is covered by 
the exceptions to that section, (ii) when the injury caused is not of the higher 
degree of likelihood which is covered by the expression “sufficient in the 
ordinary course of nature to cause death” but is of a lower degree of likeli¬ 
hood which is generally spoken of as an injury “likely to cause death” and 
the case does not fall under clause (2) of Section 300, (in) when the act is 
done with the knowledge that death is likely to ensue but there is no intention 
to cause death or an injury likely to cause death. In such cases there may 
be either no intention to cause any injury at all, or there may be an intention 
to cause simple or grievous hurt but not an injury likely to cause death. 
When death is caused by a lathi blow or blows, the nature of the offence 
committed will depend upon (a) the intention of the accused or (b) the 
knowledge of the accused, and ( c ) the nature of the injury caused. AIR 1953 
All 203 : 1952 ALJ 546 (Behari). ' 

A. An offence may fall under Section 299 but not under Section 302. 
B. An offence may fall under the first 3 clauses of Section 300 but by reason 
of the applicability of one of the 5 exceptions to Section 300 it may be only 
culpable homicide not amounting to murder. C. An offence may fall under 
the fourth clause of Section 300 but may be only culpable homicide not 
amounting to murder because of the applicability of one of the five excep¬ 
tions. Part I of Section 304 covers cases B and II covers cases C and cases A 
where there is merely knowledge of the likelihood of causing death but there 
is no intention to cause bodily injury likely to cause death. 58 CAL 1138 
(Isasulla) ; 1887 PR 32 (Barkatulla) ; AIR 1946 Lah 275 ; 47 Cr LJ 810 
(Abdul) ; AIR 1929 Lah 180 : 31 Gr LJ 43 (Sunder) ; AIR 1927 Lah 525 : 28 
PLR 631 (Lehna) ; AIR 1932 Nag 121 FB : 33 Gr LJ 849 (Add. Gul) ; 18 LK 
235 (Gajraj) ; AIR 1933 Oudh 269 : 35 Cr LJ 58 ( Chotey ). 1940 RANG 441 : 

AIR 1940 Rang 259 ; 42 Cr LJ 141 (Aung Nyun).' 
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There are no decided cases where the question as to the applicability of 
all or any of the exceptions to cases falling under clause (4) of Section 300 
js discuss,ed. See however Note 29 to Section 299. But in 1943 ALL 853 : 
AIR 1943 All 344 : 45 Cr LJ 97 ( Munnilal ) it was held that M was clearly 
guilty of culpable homicide under Section 304, second part. This must be 
read with the last few words of Section 299 and has no reference to Section 300 
or to the exceptions mentioned therein and must not be confused with cul¬ 
pable homicide not amounting to murder. It was further observed that the 
ihedical evidence showed that H would not have died if his spleen had not 
been enlarged. If 'M had known that Z/’s spleen was enlarged, he would 
have, been guilty of murder under Section 300 secondly. Death must have 
occurred almost immediately. The rapidity of death and the ignorance of 
H’s disability involve this legal consequence that M’s knowledge stopped short 
of intention. When death has occurred, it is obviously unsatisfactory to find 
a man guilty of grievous hurt and the legislature has taken into consideration 
that the intention to cause grievous hurt may be a more serious moral offence 
than the knowledge that "death is likely to occur, by making imprisonment 
obligatory under Section 325 and not under Section Section 304, second 
part. 

There is a difference of opinion as to whether clause (4) of Section 300 
can apply to cases where there is intention to cause bodily injury. See 
Note 39. 

Section 304 applies to the following three classes of cases : (i) where the 
case falls under one or the other of the clauses of Section 300 but it is covered 
by the exceptions to that section ; (it) when the injury caused is not of the 
higher degree of likelihood which is* covered by the expression “sufficient in 
the ordinary course of nature to cause death’ ’ but is of a lower degree ot 
likelihood which is generally spoken of as an injury “likely to cause death’’ 
and the cause does not fall under clause (2) of Section 300 ; and (Hi) when 
the act is done with the knowledge that death is likely to ensue but there is 
no intention to cause death or injury likely to cause death. 1956 ALJ 643 
(. Bansi ). See also AIR 1961 Guj 16 (Oswal Danji) and AIR 1961 All 38 
(Ambika Singh). 

P obtained decree and permanent injunction against <7 in respect of pos¬ 
session of land. Party £) aggressor in a sudden fight between party f) and 
party P ; larger number of injuries on party £> cannot wipe out its criminal 
liability. 3 

2. Distinction between 1st part and 2nd Part. — The first part 
applies where there is guilty intention and the second part applies where there 
is no such intention, but there is guilty knowledge. 54 CAL 1138, 1146. 
( Ifatulla ). 

The finding of the trial court that the act by which death was caused 
was known by the accused to be likely to cause death involves the following 
findings : 

(1) That the accused had intentionally inflicted fist blows and. kicks inter 
alia in the abdominal region ; (2) that the cause of death was injury to solar 
plexus ; and (3) that the accused knew that the injury to solar plexus was likely 
to cause death. The aforesaid findings bring the case under the first part of 
Section 304, Penal Code. 


3 . 


AIR 1965 All 417 (Hharosa v. State). 

, V 
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is too well known that abdominal region is a vital part of the human 
body. Few laymen, however, know that solar plexus is such a delicate part 
that an injury to it may cause death. It is, therefore, a little difficult to hold 
that the accused knew that a list blow or a kick at that delicate part was 
likely to result in death. It cannot, therefore, be held that the act by which 
the death of the deceased was caused was known to the accused to be such 
as was likely to cause death or that it was committed with intent to cause 
bodily injury likely to cause death. The case, therefore, is not covered by 
either the first or the second part of Section 304, Penal Code. 

Held that the accused had voluntarily caused hurt and was guilty of an 
offence under Section 323, Penal Code. 1 

3. First part of Section 304 —applies to cases where there is inten- 
(a) of causing death or ( b ) of causing such bodily injury as is likely to 
death. In 18 LUCK 235 ( Gajraj ) it was held that the first part of 
Section 304 should be applied only where the offence is not murder by reason 
of its falling within one of the exceptions in Section 300. 

But, this view, it is submitted, is not fully accurate, because there may 
be intention to cause such bodily injury as is likely to cause death without the 
offence falling under Section 300. 

The first part of Section 304 applies to cases falling under the first 3 
clauses ol Section 300 but not amounting to murder by reason of exception to 
Section 300 and also to cases falling under clause (2) of Section 299. 

See AIR 1964 
Section 304. 


tion 
cause death. 


Pat 334 (Dhararn Rant v. State of Bihar) in Note 14 to 


Section 304. Part I .—See also Note 18 to Section 299. The following 
are some cases where the conviction was under Section 304, Part I:—]. Death 
caused by lathi blows only one of which was fatal. 2. Death caused as a 
result of provocation at the act of adultery of a female relative like wife or 
mother or sister. 3. Where one member of an assembly legitimately exercis¬ 
ing the right of private defence exceeds that right and causes death 4. Death 
caused by injuries which are only likely to cause death. 5, Death caused by 
Dhatura. 6. Death caused as a result of provocation due to being beaten 
with a shoe on a public street. 7. Death caused in a hand to hand scuffle with 
an unarmed person where right of private defence is exceeded by the use of 
a gupti. (1) AIR 1955 SC 439 : Cr LJ 1014 (Indar Singh). (2) 1955 MWN 
247 : 1 MLJ 471 ; AIR 1953 All 464 : Cr LJ 1034 (Raj Kishore). (3) AIR 
1954 All 771 : Cr LJ 1710 (Ramautar). (4) AIR 1953 All 189 : Cr LT 450 : 
1952 ALJ 682 (Badri). (5) AIR 1955 Ajmer 48 : Cr LJ 1022 (Pema). (6) AIR 
3 953 Mad 579 : Cr LJ 1109: 1952 MWN 978 (Kannan). (7) AIR 1954 Nag 
126 (Cfiamru). 

4. Second part of Section 304.—This part can apply only to cases 
falling under the last (third) clause of Section 299 and the last (fourth) clause 
of Section 300. But as none of the exceptions to Section 300 can apply to a 
case falling under the last clause of Section 300 the second part of Section 304 
can apply only to cases falling under the last clause of Section 299. The 
view taken in (Barkatulla) (1887) P. R. 32 that the second part of Section 304 
applies to cases under clause (4) of Section 300 is wrong. The correct view is 
that laid down in AIR 1943 All 853 Xlumiilal) where it was observed that 
the second part of Section 304 must read with the last words of Section 


4. AIR 1963 Him P 18 (Dayal v. Union ■ 
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and has no reference to Section 300 or to the exceptions mentioned 
therein and must not be confused with culpable homicide not amounting to 
murder. See AIR 1960 Andhra 141 (ff./Al Reddy). 

Causing death by suffocation by smoke falls under Section 304, Part II. 5 6 

In an attack on {he head of D with lathis which was not premeditated 
and which was the result of sudden heat of\passion, knowledge that lathi 
blows on the head were such as were likely to cause death may be fixed but 
not intention to cause death. The offence would therefore fall under second 
part of Section 304. 6 

Section 304, Part II,—The following are some of the cases which ended 
in a conviction under Section 304, Part II :™(1) Police constable firing to re- 
arrest escaped thief and hittirig another person. (2) Death caused by fist 
blows, kicks and wooden handle of sickle without enmity and premeditation. 
(3) Stick blows on the head causing death. (4) Firing gun at random on 
members of opposite party without intention to kill. Death caused by stray 
pellet. (5) Death caused in free sudden fight with sticks between two parties. 
(6) Death due to a lathi blow on the head in a sudden fight between two parties 
to which Exception 4 to Section 300 applied. (7) Death caused by two per¬ 
sons without a common intention to cause death. (8) Violence to abdomen 
causing rupture of spleep. (9) Death caused by several persons by injuries 
none of which was individually fatal and by shock. (10) Accused hit with 
knife deceased who picked up a quarrel at a late hour of the night. (1) AIR 
1955 All 379': Cr LJ 905 (Dakhi) : (2) AIR 1955 All 321 ( Faqira ). (3) AIR 
1955 M Bh 26 : Cr LJ 284 (Devji). (4) AIR 1955 Pun) 13 : 56 PLR 339 
( Ajmersing ). (5) AIR 1954 SC 36 : Cr LJ 331 (Prandas ). But Section '304, 
Part I, was applied in AIR 1954 .Punj 121 : Cr LJ 746 : 56 PLR 106. (6) AIR 
1954 SC 652 : Cr LJ 1676. (Cfiamm), (7) AIR 1954 Sau 165. See also AIR- 
1953 All 491 : Cr LJ 1111 (Ghariby) ; AIR 1953 Punj 262 : Cr LJ 1815 
(Sukhlal) . (8) AIR 1953 Tri 7 : Cr LJ 1516 (Ramesh). (9) AIR 1953 Punj > 
262 ( Sukhlal ) where Section 34 was applied to Part II of Section 304. (10) 
1952 MYS 445 : AIR 1952 Mys 10 (Alibi). • 

5-a. Section 34 and Section 304, Part I.—A verdict of guilty under 
Section 304 (1) read with Section 34 may not be theoretically impossible, but v 
it is almost impossible to visualise the practical mentality that can conceive a 
common intention to" commit culpable homicide not amounting to murder by 
exceeding the right of private defence. It is difficult to suppose that two or 
more persons, who have the right of private defence would in real life have 
sort of discussion to reach such common intention exceeding that right. In a 
clear case of murder or nothing, to direct the jury that they, might altern¬ 
atively return a verdict of guilty under Section 304 (1), read with Section 34 
is to give the jury an opportunity to bring in a loophole verdict {hereby ^void¬ 
ing the necessity of returning a verdict entailing eaptital punishment. 1937-2 
CAL 250 (Haidar). 

Can Section 34 be applied to cases falling under Section 304, 
Part II.— See* Note 13 to Section 34. Where the deceased went to a particular 
place for a peaceful purpose and immediately after his arrival there, he was 
chased by two of the accused and caught and felled to the 'ground and after 
this the remaining four accused appeared and beat the deceased with diverse 
weapons, while those who were not arme 1 held him pinned to the ground the 
conviction of all the six accused for cub fie homicide not amounting to mur-, 


5. (1964) 1 MLJ 138 (Dttvan). 

6. AIR 1964 Punj 321 (.Didar Singh) : 


W 


x ] 74. 
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det in furtherance of a common intention under Section 304, Part H read 
with Section 34 was legal. 7 

. . Section 304, Part II, and Section 326.—Section 326 is punishable 
with imprisonment for life, whereas Section 304, Part II, only with imprison- 
ment for 10 years. If the accused had knowledge necessary to justify a con- 
viction under Section 304, Part II, he must have known that the injury inten¬ 
ded to be caused was likely to endanger life ; he must, therefore, have been 
guilty under oection J26, Where a person is killed with a dangerous weapon 
if his case falls under Section 304, Part II, it also falls under Section 326. 
Where a person is killed with a dangerous weapon, he would be guilty under 
Section 326 if there was intention to cause bodily injury as is likely to cause 
death or there was knowledge that the act: was likely to cause death. All 
cause under Section 304, Part II, where a dangerous weapon is used and some 
cases falling under Section 304, Part I, where a dangerous weapon is used 
would fall under Section 326. But if the case falls under Section 304, Part I, 
it is immaterial whether it also fails under Section 326. In 1944-2 GAL 305 
(Asgar Alt) it was held that where a person was killed by 6 with a dangerous 
weapon, £ would be guilty under Section 326 if he did not have the know¬ 
ledge or intention requisite for a conviction under Section 302 or Section 304, 
I art I, but had knowledge that the injury intended to be caused was likely 
to endanger life. In the head-note the word ‘knowledge’ is omitted. 1941-2 
GAL 305 (Asgar Ali). It is obviously unsatisfactory when death has been 
caused, to find a man guilty of grievous hurt and the legislature has taken 
into consideration that the intention to cause grievous hurt may be a more 
serious moial offence than the knowledge that death is likely to occur, by 
making imprisonment obligatory under Section 325 and not under Section 304, 
second part. 1943 ALL 853 ( Munnilal ). 

6. Punishment.—Part I of Section 304 provides for a higher punish¬ 
ment than Part II. But that does not mean that cases falling under Part I 
must be more severely punished than cases falling under Part II. 

7. Cases under Part I i—See Notes 8-11. 

8. Cases falling under exception 1 to Section 300. -A very light 
sentence is imposed in such cases, the sentence in some cases being as low as 
the period already undergone. Prior to the passing of the Penal Code the 
accused used to be discharged for the offence of causing the death of the para- 
tnour of his wife discovered in the act of adultery. " (Puthoo Jora) Bombay 
Sudder Fowjdaree Adawlat 1849. The sentences awarded in some cases of 
grave and sudden provocation are shown below -AIR 1933 Lah 165—145 
IC 1009 (Md. Zarnan) (period already undergone). 1939 LAH 278 (Hussain) 
(3 months). 1931 MYVN 553 ( Mulaguri ) (one year). AIR 1934 Lah 428=151 
IG 898 ; 35 Gr LJ 1445 (Allahdita —3 years). AIR 1939 Lah 436=184 IG 186 
{Abdul —3 years). AIR 1944 Lah 675=36 Cr LJ 683 (Ghulam Md.— 3 years). 
146 IG 357=AIR 1933 Lah 863 [Inayat— 4 years). 1941 ALL 608 (Mehdi Ali -5 
years). AIR 1933 Lah 126=34 Gr LJ 1159 (Hiradng—5 years). AIR 1937 
Rang 466=172 IC 395 (K Gashwe-1 years). 

9. Exception 2 to Section 300.—Where the right of private defence 
has been exceeded no hard and fast rule can be laid down in the matter of 
sentence which would depend on how far the right of defence existed and 
how it was exceeded and all the other circumstances. 



7. AIR 1964 SC 1263 (Afrahim Sheikh) : 1964 Ail LJ 437 : 1964 BLJR 361. 



WtSYffy. 



Sentence. —See I WR (Cr) 34 ( Shunkersing ) (l year). 6WR(Cr) 89 
(FuzZH) (1 year). 164 IC 151=37 Cr LJ 938 (Shankar) (3 years). 148 IC 
243—AIR 1933 Lah 1048 ( Wazxr) (10 years). 138 IC 418=AIR 1932 Lab 
344 (Mustafa) (10 years). 146 IC 34 ( Mohammadshafi) (3 years) but in this 
ease the accused was convicted under Part II of Section 304, I.P.C. 

10. Exception 4 . Sudden fight : See 1 WR (Cr) 34 {Shunkersing). (1 
year). 152 IC 860=AIR 1935 Lah 149 (Abdul) (10 years). 

11. Clause (2) of Section 299. — See I 73 IC 87= AIR 1938 Rang 17 
(Abor) (10 years). ' 146 IC 191=AIR 1933 Rang 270 (JV. Gashwe) (10 
years). 

12. Part II of Section 301.— See 136 IG 729—AIR 1932 Lah 265 
(Bholanath) (1 year). 177 IC 642=AIR 1938 Lah 618 ( Sadhu ) (2 years). 133 
IC 874—AIR 1931 Lah 523 {Chaim) (3 years). 185 IC 274=AIR 1939 Lah 
534 {Kata Muhammad) (3 years). In this case it was held that accused had 
exceeded the right of defence but Part II of Section 304 was applied. 151 IC 
449== AIR 1934 Lah 341 (Nadarsing) (7 years). 162 IC 430=AIR 1936 Nag 
103 {lames) (7 years). 146 IC 326=AIR 1933 Lah 885 {Nur Md.) (7 years). 
174 IC 137 —AIR 1938 Pesh 10 {Ibrahim) (10 years). 146 IC 224—AIR 
1933 Lah 151 ( Jahana ) (10 years). 146 IC 496 (Langer) (10 years). 146 IC 
172=AIR 1933 Lah 664 {Wall) (10 years). P, a woman believed by (7 an 
exorcist to be possessed by evil spirits was subjected to prolonged suffocation 
by smokes and burns were caused by heat brought too near her body. Q, 
was held to be guilty only under Section 304, Part II and not under Section 
302.» 

13. Not culpable homicide but hurt or grievous hurt.—If there 
was no knowledge of likelihood of causing death and if there was no intention 
to cause bodily injury likely to cause death, the offence would be either hurt 
or grievous hurt. See Notes 33 and 38 to Section 299 ; AIR 1953 Iri 9 : 
1954 Cr LJ 154 {Sarapada) ; 1951 RAJ 849 {Deonath). Where accused person 
simultaneously attacks another person with lathis, it can fairly be presumed 
against every one of them that he had at least the intention of causing grie¬ 
vous hurt and therefore each of them is guilty of an offence under Section 
325. AIR 1946 All 153 : 47 Cr 532 {Bishuivanalh). It is obviously unsatis¬ 
factory to find a man guilty of grievous hurt and the legislature has taken into 
consideration that the intention to cause grievous hurt may be a more seri¬ 
ous moral offence than the knowledge that death, is likely to occur, by making 
imprisonment obligatory under Section 325 and not under Section 304, 
second part. 1943 ALL 853 {Munnilal). Where deceased received only two 
in juries which were not grievous hurt and were the remote cause of death 
accused was convicted under Section 323. AIR 1953 MBh 262 : Cr 1.J 6 
( Kanhaiyalal ). Where it is not possible to say which of several persons inflic¬ 
ted the fatal blow, none of them can be convicted under Section 304, but all 
of them may be convicted under Section 325. AIR 1925 Lah 318 : 26 Cr LJ 
757 ; AIR 1924 Lah 654 : 26 Cr LJ 381. AIR 1924 Lah 555 : 26 Cr LJ 
653. AIR 1914 Lah 579 : 16 Cr LJ 209. 

The accused and the deceased were both young men of about 18 years. 
The deceased and a friend of his gave a beating to the accused. The next 
day the accused unexpectedly met’ the deceased, and forthwith formed the 
design of hitting him in return for the beating which he had received. I hen 
he struck him a violent blow on the back of his head with a hockey stick 


8. AIR 1964 Mad 480 (In re Divan Sahib) : (1964) 1 Mad LJ 188 : 1964 Mad LJ (Cr) 157. 
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he was carrying and ran away. The deceased walked on for about 30 
paces and sat down. He was taken home where, half an hour later, he was 
unconscious. The blow caused internal bleeding and a clot of blood on the 
surface of the brain. This caused death. It was held that the accused was 
not guilty of murder, but of an offence under Section 325 as it could not be 
said under the circumstances of the case that the accused knew that the blow 
was so imminently dangerous that it must in all probability cause death or 
that the bodily injury which he intended to cause was sufficient in the ordi¬ 
nary course of nature to cause death. AIR 1925 Lah 559 : 26 PLR 430 : 26 
Cr LJ 1113 (Ghularti). See Note 33-a to Section 299. 

Where Q intended to strike a lathi blow at the father, C, when unexpec¬ 
tedly the mother intervened with a child in her lap and the blow fell on the 
child causing its death. It was held the determination of the nature of 
offence depends necessarily on the answer to the question : What degree of 
injury should Q, be deemed in the circumstances of the case, to have intended, 
or to have known himself to be likely, to inflict on C as a result of the blow 
he aimed at him ? That would naturally depend on the weapon used, the 
force with which it was wielded and the somatic features of the person who 
was to be the target of the blow. As it appears from evidence that the 
weapon used by Q was a lathi, and that C, the person aimed at, was 50 
years of age, and that the lathi was wielded with such force that the child was 
thrown down to the ground from the lap of the mother, regard being had to 
these data cumulatively, the only reasonable inference should be that had me 
blow struck C, the person at whom it was aimed, it. would in all probability 
have caused grievous hurt. Q should therefore have been convicted under 
Section 325, and not Section 304. AIR 1957 AH 132 ( Raghubir )j Cr LJ 336. 
In AIR 1958 Mys 48 it was held that the offence fell under Section 324 and 
not Section 304. See also AIR 1958 Assam 44. 

14. Doubtful whether murder or culpable homicide.—Where the 
case is on the border line between murder and culpable homicide not amoun¬ 
ting to murder, accused is entitled to benefit of reasonable doubt and he can 
be convicted only under Section 304. AIR 1934 Rang 110 : 35 Cr LJ 1112 
(JVga Po). Where out of the three accused who felled the deceased on the 
ground, one pressed the hands and the other pressed the feet of the deceased 
on the ground and the third gave the repeated blows on the hands and feet 
of the deceased with his bhujali thus causing eighteen injuries as a result of 
which the deceased died in the hospital after a lapse of about eighteen hours. 
Owing to the inconclusive nature of the medical evidence it was not possible 
to hold with any precision that the injuries in question were inflicted on the 
deceased either with the intention of causing his death or of causing such 
bodily injuries as were sufficient in the ordinary course of nature to cause 
death or with the knowledge that they were likely to cause his death.* 1 

15. Cases to whicb Section 304 and Section 304-A might apply. • 

See AIR 1954 SC 271 : Cr LJ 727 (, Sadhusing ). 

16. Jurisdiction.— See Section 179, Cr. P. C. and Illn. [a) to Section 
179, Cr. P. C. 

17. Procedure.—Same as for Section 302. 


18. Model Charge.—That, on or about-—— 
caused the death of Z -by doing an act to wit- 


-at-you P Q; -— 

—-and thereby commit- 


9. AIR 1964 Pat 334 (Mam Haut v. State of Bihar) : 1963 B LJ R 384. 
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the offence of culpable homicide not amounting to murder and punisha- 
ie under (Part I of Section 304 as you did the aforesaid act with the intention 
of causing death or of causing such bodily injury as is likely to cause 
death). (Part II of Section 304 as you did the aforesaid act with the know¬ 
ledge that it is likely to cause death). 

19. Clear and unambiguous verdict of Jury under Section 304, 
Part T.—Where the Jury returned a clear and unambiguous verdict under 
Section 304, Part I, it is not lawful for the Sessions Judge to ask the Jury to 
further deliberate. If he disagreed, he was only entitled to submit the case 
to the High Court under Section 307, Gr. P. C. 15 Cr LJ 678 (Kya Nyun). 

20. Sentence.—Where, some of the accused persons were women folk 
and no specific part had been allotted to them it treasonable to think in all 
the circumstances of the case that they did not take a leading part in the 
occurrence but came into the field when their menfolk came out—partly to 
save their fields and partly to save their menfolk. On a consideration of all 
the circumstances of the case the sentence on these women accused under 
Section 304, Part II read with Section 149, Section 326/149 and Section 148 
should be reduced to the period of imprisonment already undergone. So also 
in respect of the male accused in consideration of their old age the interests 
of justice held would be served if their sentences were also reduced to 
period of imprisonment already undergone. 10 

304-A Causing death by negligence. —Whoever causes 
the death of any person by doing any rash or negligent act not 
amounting to culpable homicide shall be punished with impri¬ 
sonment of either description for a term which may extend to 
two years or with fine, or with both. 


SYNOPSIS 


4. Negligence. 

4a. Contributory negligence, 

5. Not amounting to culpable homicide . 

6. Conviction. 

7. Sentence. 

8 English cases. 


1. Causing death by rash or negligent act. 

la. Rash or negligent act . 

lb. Driving vehicles. 

h. Surgeons , physicians and compounders. 

Id, Snake charmer. 

2. Causes death. 

3. Rash or negligent . 

1. Causing death by rash or negligent act.—Section 304-A does not 
a pply to a case in_ whkh . there h;is Iyer. commission - " of ail 

offence against the perso n. If a man intentionally commits sucli an offence, 
aii dean sequences beyond his purpose result, it is for the Court to determine 
liow far he can be held to have the knowledge that he was likely by such 
act to cause the actual result. If such knowledge can be imputed, the result 
is not to be attributed to mere rashness ; if it cannot be imputed still, the 
wilful offence does not take the character of rashness, because its consequences 
have been unfortunate. Acts which are offences in themselves must be 
judged with regard to the knowledge, or means of knowledge of the offender, 
and placed in their appropriate place in the class of offences of the same 
character. Where the act is in its nature criminal, Section 304-A has no 
application. 11 ^Sect ion 304-A does not apply to cases where there is an inten- 


10. AIR 1964 SO 986 {Mathrt v. State of 
Punjab). 


II. 


AIR 1955 
(Ballon), 


All 626 : Cr LJ 1448 
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jion to cause death or knowledge that the act clone wi l l in ail probabilit y 

cause~(T eatl:iT It oniy applies to cases in which without ~Tmy such iiiteii noq 

oH^noyinedgc;_3eatL Q-" *rash T ' or~ T ni~giip;ent 1 

actT A negligent act is an act done without doing something whicli'a reason¬ 

able man, guided upon those considerations which ordinarily regulate the 
conduct of human affairs, would do, or an act which a prudent or reasonable 
man would not do in the circumstances attending it. / A rash act is a negli¬ 
gent act done precipitately. Negligence is the genus, of which rashness is the 
species. It ha§ sometimes bee n o bserved that in rashness Jthe action is done 
precipitately with the consciousness that the mischievous or illegal conse¬ 
quences m ay fo flow^but with a h o pe that they will not.* But it is not neces¬ 
sary that there should always be this consciousness in a rash act. It has 
also been observed that in negligence there is no such consciousness of the 
consequences. This is also untrue. In 12 * * Lord Atkin observed : /Simple lack 
of care such as will constitute civil liability is not enough. For purposes of 
the criminal law there are degrees of negligence and a very high degree of 
negligence is required to be proved before the felony is established. Probably 
of all the epithets that can be applied beckless 5 most nearly covers the case./ 
It is difficult to visualise a case of death caused by ‘reckless 5 driving in the 
connotation of that term in ordinary speech which would not justify a con¬ 
viction for man-slaughter, but it is probably not all embracing ; for ‘reckless 5 
suggests an indifference to risk, whereas the accused may have appreciated 
the risk and intended to avoid it, and yet shown in the ineans adopted to 
avoid the risk such a high degree of negligence as would justify a conviction. 13 
Section 304-A as well as Sections 336^337 and 338 are confined in their 
operation to acts done without any criminal intent, apart from the rashness 
or negligence which is their essential ingredient. Where a man strikes at 
another with a spear, he is committing a criminal offence, and that offence 
remains just the same whether he hits his intended victim or by chance hits 
a third person who intervenes between the two. Section 304-A does not apply 
to such a case. 14 Under both Sections 304-A and 338 the gravamen of the 
offence consists in the conduct of the accused being either ‘rash or negligent 5 . 
Though the words used in both the sections are ‘rash 5 and ‘negligent’ simpli- 
citer , the fact that their connotation has to be considered with reference to 
the law of crimes, indicates that that degree of rashness or negligence will 
have to be proved which will make it safe for the Court to infer that the 
conduct of the accused which is complained of is a crime. 15 

Thus one who sets live electric naked wire in the passage to the latrine, 
so that no trespasser should come and use the latrine, but there was no warn¬ 
ing that the wire was live and a trespasser manages to pass into the latrine 
withoxit contacting the wire but her hand happens to touch the same while 
coming out and as a result of a shock she receives injury, is guilty. 

It the trespasser dies soon after the shock, the owner who set up the 
trap is guilty under Section 304-A, 10 

Intentionally or knowingly inflicted violence directly or wilfully caused 
is excluded under Section 304-A, Penal Code. 17 

See Section 299 Note 1. 


12. 

(1937) 2 ALL ER 552 : 1937 AC 

576 

15. 


(Andrew/). 


16. 

13. 

AIR 1950 All 300:51 Or LJ 
(Tirka 1iam ), 

865 

17. 

14. 

1941 ALL 441 (ChhaUu) ; 3 ALL 776 ; 


3 ALL 597 ; 2 ALL 766. 


AIR 1958 MP 205 (Shatvanesk Kumar ). 
AIR 1964 SC 205 ICherubin) : (1963) 

2 Ker LR 331 : 1963 SCO 991 : 1963 

Cr LJ (SC) 123. 

AIR 1963 Him P 18 (Oavai). 
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The concept of mens rea and the descriptions given of the states of mind 
in Section 304 A, Penal Code, are far more helpful than the notion of degree 
of negligence in defining that degree of negligence or rashness which dis¬ 
tinguishes a criminally culpable wrong from a tort, involving a civil liability 
only. 18 

Section 304-A is not intended to cover cases where there is an intention 
to cause hurt. It does not apply to cases where the death has arisen, not 
from the negligent or rash mode of, doing the act, but from some result 
supervening upon the act which could not have been anticipated. 3 blr 394 
(Heera). 

Where death is caused by an act being in its nature criminal, beating 
or kicking, Section 304-A has no application. 19 Section 304-A does not apply 
to a case where injuries are inflicted neither rashly nor negligently, 
but intentionally and designedly. 20 Section 304-A does not apply to a case in 
which there has been the voluntary commission of an offence against the 
person. If a man intentionally commits such an offence, and consequences 
beyond his immediate purpose result, it is for the Court to determine how 
far he can be held to have the knowledge that he was likely by such act to 
cause the actual result and ; if such knowledge can be imputed, the result is 
not to be attributed to mere rashness ; if it cannot be imputed* still the wilful 
offence does not take the character of rashness because its consequences have 
been unfortunate. Acts, probably or possibly, involving danger to others, 
but which in themselves are not offences, may be offences under Section 336, 
337, 338 or 304-A, if done without due care to guard against the dangerous 
consequences. Acts which are offences in themselves must be judged with 
regard to the knowledge, or means of knowledge, of the offender and placed 
in their appropriate place in the class of offences of the same character. 
Kicking a girl of tender age with such force as to produce rupture of abdo¬ 
men does not fall under Section 304-A. ' ” — * 

Penicillin injection is guilty. 21 

If a person intentionally commits an offence, and consequences beyond 
his immediate purposes result, the result is not to be attributed to mere 
rashness ; if knowledge cannot be imputed, still the wilful offence does not 
take the character of rashness because its consequences have been unfor¬ 
tunate, but acts probably or possibly involving danger to others, which in 
themselves are not offences, may be offences within Section 304-A and 
kindred sections if done without due care to guard against dangerous 
consequences. 30 CAL 855 (Pika). j 

It is very difficult to say that by merely standing quietly in a corner and 
looking at performance while holding a gun which is loaded and cocked and 
thereby creating a situation in which a third person might come to his death 
by making an unprovoked assault upon the accused, the accused was guilty 
of a negligent act or could be held guilty of causing death by a negligent act. 
Where the prosecution evidence itself showed that the accused was standing 
perfectly quietly on one side of the chabutra carrying his gun in a way not 
calculated to endanger the life of others and it was due to the assault of the 
deceased, an agency beyond the control of the accused, that the gun went 


4 GAL 764 (Ketabdi). Hakim giving 


18, AIR 1965 All 196 (Shiva Ram v. 
State) : 1964 All (HC) WR 134 : 1964 
All CrR 118. 

19. 12 MAD 56 (Damodaram) : 12 Cr LJ 
485: 12 IC 93: 1911 PWR 26 


(Mehr). 

20. 14 blr 887 : 13 Cr LJ 798 : 17 IC 542 


21. AIR "i960 MP 50 (Khimldas). Sec 
also AIR 1960 Mad 240 ( Sematal ). 
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held that the onus which lay on the accused to show that he had 
taken all care and caution was already discharged. 1942 ALL 884 (Babu 
Ram). Where an accused was charged with culpable homicide, and the 
evidence showed that the deceased had an enlarged spleen, and that his death 
was caused by rupture of the spleen occasioned by blows inflicted by the 
accused on the body of the deceased, it was held that it was not sufficient, in 
order to find the accused guilty of a rash act under Section 304-A, that the 
jury should be satisfied only of the prevalence of the disease of enlargement 
of the spleen in the district, and infer therefrom criminal rashness in beating 
the deceased ; but that they should also be satisfied that the accused was 
aware of the prevalence of such disease in the district, and also aware of the 
risk to life involved in striking a person afHicted with that disease. 4 CAL 
815 (. Safatulla ). 

Q an employee in an Ammunition Depot, during the fore-noon on a 
particular day, went along with his co-employees towards the place of occur¬ 
rence with the intention of shooting a hyena which was seen in the locality 
on the previous day and which they honestly believed had reappeared. 
Visibility on that day was poor due to drizzling of rain. All the persons were 
under the bona fide belief that the moving object seen by them was wild 
animal and not a human being ; nor was the area in question one in which 
Q, might reasonably have anticipated the presence of human being. The 
accused fired a gunshot at the moving object and to their surprise the object 
aimed at was found to be human being who died on the spot. The facts 
unmistakably showed that the amount of care and circumspection taken by 
() was that which a prudent and reasonable man would consider to be 
adequate upon all the circumstances of the case. The whole affair was 
a pure accident and he was protected by the provisions of Section 80. 1952 

NAG 93 : AIR 1952 Nag 268 : Cr IJ 191 (Rangaswami). 

la. Rash or negligent act. —See also Notes 1, 2 and 3. The following 
rash or negligent acts fall within the section.—(I) Engine driver driving 
rashly and at a reckless speed and causing a collision when it was his 
duty under the circumstances to have literally crawled up to the spot where 
he was proceeding even if there was a defect in the brakes. (2) An Assistan t 
Station Master gave a “line clear” to an incoming passenger train on a foggy 
night with the knowledge that a goods train was standing at a particular 
point where the passenger train might collide with it, but hoping to remove 
the goods train to a siding before the arrival of the passenger train. The 
goods train was not removed in time and a collision occurred which was 
attended with loss of life. (3) Negligently unloading a loaded pistol knowing 
it to be loaded. (4) A railway servant charged with moving trucks and negli¬ 
gently losing control over the trucks, ordering a cooiy to stop the trucks who 
was killed while attempting to do so. (5) Where two women who were 
quarrelling and throwing a stick at one of them who was holding a one year 
old infant which was hit and died. (6) However striking violently on the 
head of a woman carrying an infant in her arms and causing the death of 
the child as the blow fell on its head was held to fall only under Section 322. 
(7) Wife administering a deadly poison (arsenous oxide) believing it to be a 
love potion in order to stimulate his affection for her, (8) A woman adminis¬ 
tering a love potion or drug not under the belief that it is a charm and 
might be beneficial which is not an offence but when it is supposed to have 
effect upon persons with whom her paramour has enmity and when she ad¬ 
ministers it without due care and caution or any enquiry as to what it realty 
is. (9) A police officer shooting a man crouching under a tree believing * lim 
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be a thief merely because previously the police officer had been fired upon by 
a thief (10) Shooting in a jungle at a moving object without seeing whether 
it was a man or not. (11) Driving a bullock-cart over a child witnessing a 
festival and killing it. (12) Lessee of an exclusive ferry using an unsound 
boat which sank while crossing the river causing some persons to be drowned. 
(13) Sending boxes containing fireworks after declaring them to contain iron 
locks with the result that in loading, one of the boxes exp oded and killed a 
r-oolv (14) Driver of a motor-car who caused death by not stopping but 
proceeding further even when he could not seethe road when a lorry passed 
him and raised a cloud of dust which made it impossible to see anything. 

(15) Causing death of a child by attempting to commit suicide by jumping 
into a well with child on her neck. (16) Overcrowded boat m an unsea- 
worthy condition sinking and causing death. (17) Police Officer pursuing a 
nartv of gamblers firing shots in the air with a powerful weapon on uneven 
•mound and causing death. (18) Where the proximate cause of the accident 
was the bursting open of an engine boiler on account of corroded stays giving 
way arid ripping open the crown plate when the accused who failed to dis¬ 
charge his duty to make periodical inspections of the boilers to submit re¬ 
ports' (19) Having sexual intercourse with a child wife above the age of 12 
but who had not attained puberty and thereby causing her death. (20) 
n.-ivirw a lorry very fast and knocking down a person. (1) 1944 ALL, 0/4 

raK (2) AIR 1918 All 429 • 18 Cr LJ 815: 15 ALJ 590 : 41 IG 335 
(Tabt'n (3) AIR 1930 Lah 462 : 129 IG 762 (Motanram). (4) 6 ALL 248 
t kishore) (5) AIR 1921 Lah 297 (K'allu) ; 1888 PR 28 {Jama). (6) 

^ (7) 17 blr 217 : AIR 19i5 Bom 297 : 16 Cr LJ 305 

ffimnLa) (8) 39 CAL 855 : 15 CLJ 512 : 13 Cr LJ 195 : 16 CWN 1055 : 
14 IG195 (Pika) - 31 ALL 290 : 6 ALJ 203 : 9 Cr LJ 522 : 2 IG 214 (. Jamna) 
AIR 1924 Pat 635 : 25 Gr LJ 449: 77 IC 801 ( Phulmani ). In 4 blr 425 
( \Tapawa) on similar facts conviction under Section 328 and Section 302/109 
^etasidl (9) 1881 AWN 156 {Wagirul . 0.0) 1885 SJLB 308 

f N"a Pan Gyi). (11) 1 Weir 327 (Intru). (12) 16 ALL 472 {Bhutan). (13) 
if! ii 207 • 6 PLR 112 ( Kamruddin ). (14) 21 LAH 646 {Abdul Qayum). 

ftrjy AIR 1925 Bom 310 : 27 blr 604 : 26 Gr LJ 1016 . 87 IG 840 {Supadi) 
(Contra. 1940 ALL 647). (16) 16 Cr LJ 72 : 26 IG 664 {Raghu), but see 55 

ALL 263 {Sat Narayan) in Note 2. (17) AIR 1933 Rang 326 : 147 1C 60 

(JVoa Win) (18) AIR 1925 Sind 233 : 18 SLR 199 : 92 IG 433 {Woodward). 

(19) 18 Gr LJ 1003 : 42 IG 731 ( Mehrab). (Sentence : R.I. for one year). 

(20) AIR 1941 Lah 459 : 197 IC 650 ( Gurdev). 

Pnlline the trigger of a gun merely to frighten a person and without any 
intention to kill but causing death falls under Section 304-A. AIR 1954 SC 
271 : Cr LJ 727 {Sadhusing). 

'j’jjg following acts do not fall within Section 304-A . (1) Overloading 

lorrv (2) Keeping a bottle of liquid tree killer in his farm shed where two 
of the farm servants drank it thinking it to be arrack and died. (3) Fatally 
assaulting a man believing him to be a ghost falls neither under Section 302 
nor 104 nor 304-A. (4) In terrorfor the purpose of escaping from her husband 
a woman jumping into a well with a baby falls not under Section 304-A but 
under Section 304. (5) In the course of a trivial dispute giving a severe 

pushtoO on the back which caused him to fall to the road below causing 
injury and tetanus resulting in death. (6) Kicking or beating. (7) Standing 
quietly in a corner holding a loaded gun when the deceased unprovokingly 
assaulted him and came to his death when the gun went off. 

(1) AIR 1932 Lah 366 : 33 PLR 492 : 33 Cr LJ 436 ( Jairnal). (2) AIR 

1941 -viad 766 {Agasthva). (3) AIR 1926 Lah 554 : 99 IC 71 {Waryam) : 
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1943 Pat 64 : 43 Or LJ 787 ; 23 PLT 670 (Bonda K'ui). (4) 1940 ALL 
647 {Dhiraja) Contra, AIR 1925 Bom 310: 26CrLj 1016 ( Sitpadi). (5) l 

MAI) 224 (Acharjys). (6) 14 blr 887 ( Istlingappa). (7) 1942 ALL 884 

{ Babu Ram). 

Rashnes means doing an act with the consciousness of a risk that evil 
consequence will follow but with the hope that they will not. And negligence 
is a breach of duty imposed by law.. In criminal case, the amount and 
degree of negligence are the determining factors. There must be mens rea 
in the criminal negligence also. In order to establish criminal liability the 
fact must be such that the negligence of the accused went beyond a mere 
matter of compensation and showed such disregard for the life and safety of 
others as to amount to a crime. Russel on Crime (1950 Edition), page 641. 
AIR 1957 MP 236, AIR 1958 MP 205. 

1-b. Driving vehicles.— See also Notes 1, la, 2, 3, 4 and 4-a. A person 
driving a motor car is under a duty to control that car ; he is prima facie 
guilty of negligence if the car leaves the road and dashes headlong into a 
tree and it is for the person driving the car to explain the circumstances 
under which the car came to leave the road. Those circumstances may be 
beyond control, and may exculpate them, but in the absence of such circum¬ 
stances, the fact that the car left the road is evidence of negligence on the 
part of the driver. Accused was found guilty under Section 304-A. 23 Velo¬ 
city of a vehicle is not the only criterion of rash and negligent driving. 
Driving a car recklessly until it comes so close to a pedestrian that it is im¬ 
possible to save a collision cannot but be characterised as rash and negligent 
driving. Mere negligence on the part, of a pedestrian cannot excuse negli¬ 
gence on the part of a driver of such a fast and dangerous vehicle as a motor 
bus. As between the pedestrian and a driver of a motor vehicle the responsi¬ 
bility of the latter is greater. He has a duty to keep better outlook than a 
pedestrian. 2:1 

See last para in Note 4a. 

From the mere fact that the accused did not possess a driving licence, it 
cannot be positively inferred that he was guilty of rashness or negligence in 
driving a heavy vehicle like a truck. Whether he drives a vehicle with a 
licence or without a licence, the law expects him to be neither rash nor negli¬ 
gent in the performance of his task and the Court will judge his conduct in the 
matter as if he were the most qualified driver who brings to his task the ordinary 
reasonable competency of persons driving heavy motor vehicles. Under both 
Sections 304-A and 338 the gravamen of the offence consists ia the conduct 
of the accused being either ‘rash or negligent’. Though the words used in 
both the sections are ‘rash’ and ‘negligent’ simpiiciter , the fact that their con¬ 
notation has to be considered with reference to the jaw of crimes, indicates 
that that degree of rashness or negligence will have to be proved which will 
make it safe for the Court to infer that the conduct of the accused which is 
complained of is a crime. The words ‘rashness’ and ‘negligence’ in relation 
to crimes have a well-marked distinction. 

In driving a mechanically propelled vehicle which has now become an 
indispensable part of our civilization, the driver has most often to take a 
decision in a split second. He has to intelligently anticipate what the other 
user of the road is intending to do and regulate his conduct accordingly. If 


22. AIR 1934 Mad 209 ; MWN 102 : 66 
MLj 318 ( Ratnam ). 


23. AIR 1935 Nag 7200 : 
{Md. Bux ). 


36 Or LJ 1368 
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other person has made a mistake, that does not absolve him from 
consequences of his act. In criminal law contributory negligence is no 
defence. Consequently all that the Court has to see is whether the accused 
acted rashly irrespective of the fact whether the cartman coining from op¬ 
posite direction also contributed to the accident and judge his conduct, by 
the standard of an ordinary reasonably careful driver. 

It is always easy to be wise after the event and to condemn as negligence 
what was only a misadventure and besides, *a mere mistake 5 , ‘intellectual 
defect 5 is not sufficient to constitute criminal rashness or criminal negligence 
in law. There must be a wilful and forward confidence in his own opinion 
which was contrary to all reason and experience. 

£> who was an S.D.O. in motor works was an inspector of both light and 
heavy vehicles. His duty was to test them and maintain them in proper 
order. No driver was appointed without a test by him being held. He was 
an experienced driver of 1| year’s standing. After negotiating a culvert 
bridge upon a road bent, £) who had no driving* licence, and who was driving 
the truck, saw in front of him in the middle of the road which had big 
and small pits, a bullock cart. £> blew the horn and wanted to over¬ 
take it from the right when the cart also swerved towards that side 
and consequently in order to avoid a collision the driver attempted to 
overtake the cart from the left side and while so doing as the cart swerved 
towards the truck he had partly to go off the road towards the slope where 
it got tilted and on the application of the brakes to avoid getting into a ditch 
overturned. In the accident two persons were killed. It was held that 
placed in the situation he was Q, did not act unreasonably in overtaking the 
cart from the left and that ‘rashness’ or ‘negligence 5 sufficient to warrant a 
conviction either under Section 304-A or under Section 339 had not been 
established. AIR 1958 MP 205 (Bhawnesh Kumar). There is negligence if 
brakes are not in good condition.* 4 

In an offence under Section 304-A, I.P.G. where a death is caused by 
the negligent and rash driving of a motor car, negligence consists of two 
factors (a) speed and ( b ) failure to apply the brakes in time. Both as regards 
the civil and criminal liability the rate of speed which will be considered 
dangerous varies with the nature, condition and use of the particular highway 
and the amount of traffic which actually is or may be expected to be on it. 
The driver of a vehicle must drive at a speed that will permit of his stopping 
or deflecting his course within the limits of his vision. It is the duty of the 
driver to drive his vehicle at a speed which will not imperil the safety of 
others using the road. The driver is under a duty of using whatever means 
are at hand to avoid a threatened collision. The most obvious means of 
avoiding the collision is to apply the brakes with which the car must be 
equipped. It will constitute culpable negligence if a driver drives a vehicle 
with patently defective brakes or fails to apply the brakes in time. (Duty 
of motorists to the pedestrians fully explained). AIR 1959 Mad 497 
( Parthasarathy ). 

D, a truck driver, was driving his lorry on the wrong side of the road in 
the early hours of the morning. He was doing so outside the municipal limits 
and the road was quite clear. Suddenly noticing a cyclist from the opposite 
side he turned the lorry to the left side of the road to avoid a collision. The 
cyclist also with the same object turned to reach the right side of the road 


24. 1944 NAG 732 : AIR 1935 Nag 200 in Note 4a. 




i*A, Note 1-c] of offences affecting the human body 

the result the cycle was knocked down from the side by the lorry. The 
cyclist escaped with minor injuries but another person whom he was carrying 
on the pillion was fatally hurt. It was found that the brakes of the cycle 
were defective and the accident was partly due to the defective condition of 
the brakes. It was held that in these circumstances D was not negligent 
because oi want of mens tea and also because he did not show disregard for 
life or safety of others, but as a matter of fact he tried to avoid a head-on 
collision by going over to the other side of the road. It was not a rashness 
or taking the risk, because the truck driver realising the danger, tried to 
avoid the risk, and had already turned to the left side. His rashness ceased 
the irvoment he had come on the left side. In view of the facts that it was 
the faulty condition of the bicycle brakes that brought about the mishap, 
and that it was the pillion rider who did not hit the truck that fell down 
anti sustained serious injuries, D was not guilty of an offence under Section 
304-A. In .such cases, the Court should avoid being influenced by the 
misfortune arising out of the loss of a life, which was prominent feature 
in accident cases. AIR 1957 MP 236 ( Bharesi ) : Cr LJ 1416. 

Where the accused, driving a motor-car at night, entered a road which 
being under repairs was closed to traffic and run over and killed two coolies 
who were sleeping on the road with their bodies completely covered up ex¬ 
cept for their faces. It was held that under the circumstances, the accused 
was not guilty of causing death by a rash and negligent act as it could not be 
said that he should have looked out for persons making such an abnormal 
use of the road. 53 GAL 333 {Smith). 

Special caution must be taken by all motor veliicles, while passing a 
stationary tram car. The driver, if he does have to go close to a stationary 
tram car, should, at any rate, drive at such a pace as will allow him to stop 
his vehicle almost at once, should some passenger suddenly alight. The 
driver of bus, instead of driving straight on to his left, when he came up to a 
stationary tram car, proceeded in the opposite direction but neglected to.blow 
his horn and went too close to the tram without regulating his speed accord¬ 
ingly. He accelerated his speed, before he actually cleared the tram car. 
The bus, in doing so, knocked down a boy who had just got down from the 
rear entrance of the train. The boy had his head fractured and died. The 
mere fact that the boy should not have got out from the rear of the car can¬ 
not be held to preclude the ordinary caution that must be exercised when a 
motor-bus passes a stationary tram car and there is any possibility of passen¬ 
gers alighting from it. The accused could not properly assume that nobody 
would alight from that particular part of the tram, especially as he was going 
along the side by which passengers would alight from the (ram. Then the 
second act of negligence is that the accused went too close to the tram with¬ 
out regulating his speed accordingly. Driver was held guiltv under Section 
304-A, AIR 1928 Bom 208 (Bhagwandas). See AIR 1931 All '708 in Note 4-a. 

1-c. Death caused by surgeons or physicians or compounders.— 

See Note 4. An unqualified person who was in charge of a dispensary attach¬ 
ed to a mill at Agra had to make up a quantity of quinine mixture for cases 
of fever. He went to a cupboard where non-poisonous medicine were sup¬ 
posed to be kept and took therefrom a bottle with an outside wrapper mark¬ 
ed “poison”. This wrapper he tore off and threw away. The bottle itself 
was labelled “strychnine hydrochloride”; but, without regarding this, and 
apparently because there was a resemblance between this bottle and another 
in which quinine hydrochloride was kept, he made up the entire contents of 
the bottle as if it had been quinine. The result was that seven patients died. 
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as held that the compounder was rightly convicted under Section 304- 
ALL 272 (De Souza ). * Practithme^^ surgery oi jriedicir ^ jyheth er 
licensed ot unli censed ^ who c^use death bv gross ne^ligence in attending to 
or treating their patients, or performing operations or 'Ey t lieir .-grQ^ want 
of care or gross want of skill or gross Ignoran ce ’oT~siifgery or medicine as 
theyase^ay Bej^oiildl)^guTrty T>£man-slau ghter .^ A koblraj operated on 
a man for internal plies by cutting then! out with an ordinary knife. The 
man died from haemorrhage. The kobiraj was charged, under Section 
304-A, with causing death by doing a rash and negligent act. It w&s con¬ 
tended that, inasmuch as the prisoner had performed similar operations on 
previous occasions, it was not a rash act within the meaning of that section. 
It was held that under the circumstances the conviction under Section 36M-A 
W'-iS a proper one. 14 CAL 566 ( Sukaroo ). See AIR 1963 MP 102 in Note 
33 to Section 300. 

1-d. Snake-charmer.—A snake-charmer exhibited in public venomous 
snake, whose fangs he knew had not been extracted ; and to show his owd 
skill and dexterity, but without any intention to cause harm to anyone, 
placed the snake on the head of one of the spectators ; the spectator tried to 
push off the snake, was bitten, and died in consequence. It was held that the 
snake-charmer was guilty, under Section 304, of cul pable homicide not amount¬ 
ing to murder, and not merely of causing death by negligence, an offence punish¬ 
able under Section 304-A. The case of Queen v. Poonai Fatiemah, 12 WC 7, put 
by the prosecution and referred to by the Judge in the charge, was one in 
which the prisoner actually caused the snake to bite the person who was 
killed. 5 CAL 351 ( Gonesh) : 5 WC 7 (Baboolan) . 12 WG 7 (Poonai). See 

AIR 1964 Ori 173 (Satya Mali) in Note 2 to Section 304-A. 

(I who posed himself as a snake-charmer under the pretext of imparting 
training to his disciples which would prevent them from being affected by 
snake bite gave them some pills prepared from some jungle herbs along with 
heated liver of the goat which was bitter to taste. After some time some of 
the disciples died and the rest became sick. Neither the report of the Che¬ 
mical Examiner nor that of the Medical Officers showed that death or sick¬ 
ness was due to poisoning. There was neither any evidence to show that 
during the interval between the taking of the pills and their death or sick¬ 
ness the disciples had not taken anything else nor was it proved that it was 
on account of the taking of those pills that the persons either died or became 
sick and that the eating of the liver which was bitter to taste was not the 
cause of the death or sickness. 

Held that in the absence of any connecting link to show that death and 
sickness were due to the pills administered by Q,, Q was not guilty of charges 
under Section 304-A and 337, Penal Code. It was the primary duty of the 
prosecution to establish beyond reasonable doubt that the death and sickness 
were due directly to the disciples taking the pills administered by Q and the 
prosecution had failed to discharge that burden. It was possible that death 
or sickness was due to the eating of the heated liver of the goat i. e. food 
poisoning. 26 

Rash or negligent act or illegal omission which causes death must be the 
immediate or proximate cause of death and not a remote cause. 61 blr 1309 
( Chinubhai ) which was a case of a worker whose death was caused by poison¬ 
ous fumes in a textile mill. See also 4 blr 679. 


25. 4 C and F 423 (Long) ; 5 C and 
P 333 (SfiiUr) ; ) Lew 1 72' (Simpson) ; 
I Moo CC 346 ( Senior) ; 1 M and 


Rob 405 ( Webb). 

26. AIR 1964 Ori 173 (Satya Mali) ; 30 
Cut LT 18. 
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'eath must be the direct result of rash or negligent act of the accused^ 
act must have been the immediate, proximate and efficient cause, the 
causa causans and not merely the causa sine qua non of death, without the inter¬ 
vention of any other negligence. AIR 1959 MP 284 ( Ranjit Kumar). 4 blr 
679 and AIR 1933 All 232. 


2. Cause death.— See Notes 1-11 to Section 299. It is necessary that 
the death should have been the direct result of a rash and negligent act of 
the accused, and that act must be the proximate and efficient cause without 
the intervention of another’s negligence : it must be the causa causans . Where 
the death was due to the collision, and unless it was found as a fact that the 
collision was entirely or mainly due to the act of the accused his conviction 
could not be sustained. Accused was driving a motor lorry, which collided 
with another lorry coming in the opposite direction, with the result that a 
passenger on the accused’s lorry was thrown out and died of the injuries At 
that time another lorry was proceeding in front of the accused’s lorry and 
a car had just passed the place ; consequently a cloud of dust had gathered 
and visibility was very dim. To impose criminal liability under Section 
304-A, it is necessary that the death should have been the direct result of a 
rash and negligent act. of the accused, and that act must be the proximate 
and efficient cause without the intervention of another’s negligence. It must 
be the causa causans ; it is not enough that it may have been the causa sine qua 
non. It is conceded that if on account of the fast driving of the applicant 
the woman had been by reason of a jerk thrown out of the lorry and killed, 
or if some pedestrian in the way had been knocked down and killed, the 
applicant could have been legally convicted under Section 304-A. But in 
the present case the death of the woman was due to the collision, and in 
order to impose a criminal liability on the accused it must be found as a 
fact that the collision was entirely or at least mainly due to the act of the 
applicant and there being no such finding bv the lower appellate court, his 
conviction cannot be sustained. Accused was driving too fast, considering 
the lack of visibility. He was held to be not guilty under Section 304-A. 55 

ALL 263 (Pandaj) . ' ' 

To impose criminal liability under Section 304-A, it is necessary that 
the death should have been the direct result of a rash and negligent act of 
the accused, and that act must be the proximate and efficient cause without 
the intervention of another’s negligence. It must be the causa causans ; it 
is not enough that it may have been the causa sine qua non. In cases falling 
under Section 304-A, it is dangerous to attempt to distinguish between ffie 
approximate and ultimate cause of death due to a rash and negligent act. 27 
61 blr 1309. The rash and negligent act referred to in Section 304-A means 
the act which is the immediate cause of death and not any act or omission 
which can at best be said to be a remote cause of death. Where there was 
no rashness and negligence on the part of a lorry driver charged under Sec¬ 
tion 304-A for having run over and killed a woman, so far as his use of the 
road and the manner of driving was concerned, the fact that the accused’s 
lorry had no horn or had inefficient brakes cannot be taken into consideration 
in convicting the accused under Section 304-A, though they can be made 
the subject of a prosecution under the Motor Vehicles Act, when it is clear 
that the absence of the horn or the inefficiency of the brakes was not in any 
way responsible for the accident. 28 In the case of man-slaughter it is no 


27. AIR 1937 Bom 96 : 38 blr 
LJ 660 (Khan Ml) 


I t l it 38 GY 
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- defence for the prisoner to say that death was caused only partly by his negli¬ 
gence and that negligence of others was also part of the cause. But the 
cause must be the proximate cause. 29 Q_ is guilty if his negligent act or 
omission contributes to the death. 30 The crucial question on which liability 
depended, was whether either party could, by the exercise of reasonable care, 
have avoided the consequences of the other’s negligence : if he could, then 
that party was legally responsible for the accident. 31 In order to impose 
a criminal liability under Section 301-A, it is essential to prove that death 
must have been the direct result of the rash and negligent act of the accused. 
The act of the accused must be approximate and the efficient cause without 
the intervention of any other circumstance. It must be causa causans and not 
merely the causa sine qua non. Where, therefore, the deceased persons in their 
endeavour to save themselves from an imminent danger caused by the colli¬ 
sion of the truck with the Railway engine received the fatal injuries ; while 
the persons who remained in the truck had not received such serve injuries 
on their persons, it was held that it was a fit case for giving benefit of doubt 
to the driver accused under Section 304. AIR 1954 Assam 169 : 5 ASSAM 
412 (Jakur). Driving a horse carriage at too rapid a pace to be able to con¬ 
trol the horse and thereby causing death is man-slaughter. 7 G & P 499 
{Timmins). 

3. Rash or negligent. —See Note 1-a. ^commentary on Section 
279. Culpable rashness is acting with the consciousness that the mischievous 
and illegal consequences may follow but with the hope that they will not 
and often with the belief that the actor has taken sufficient precautions to 
prevent their happening. The imputability arises from acting despite the 
consciousness. Culpable negligence is acting without the consciousness that 
the illegal and mischievous effect will follow, but in circumstances which 
show that the actor has not exercised the caution incumbent upon him, and 
that, if he had, he would have the consciousness. The imputability’arises 
from the neglect of the civil duty of circumspection. 32 Criminal rashness 
is hazarding a dangerous or wanton act with the knowledge that it is so, and 
that it may cause injury, but without the intention to cause injury or know¬ 
ledge that it will probably be caused. The criminality lies in running the 
risk of doing such an act with recklessness or indifference as to the conse¬ 
quences. Criminal negligence is the gross and culpable neglect or failure 
to exercise that reasonable and proper care to guard against injury either to 
the public generally or to an individual in particular which, having regard 
to all the circumstances out of which the charge has arisen, it was the im¬ 
perative duty of the accused person to have adopted. 3 ALL 776 (Mu Bee). 
1944 ALL 674 ( Chottylal ). 53 CAL 333 (Smith). Each case must be judged 
in reference to the precautions, which, in respect to it, the ordinary experi¬ 
ence of men has found to be sufficient, though the use of special or extraordi¬ 
nary precautions might have prevented the particular accident which 
happened.* 8 

The words “rashly and negligently” are distinguishable and one is 


v. wopiT) ; rtiCT. ti) 3 i All /U8 [Ufotn). 
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exclusive of the other. The same act cannot be rash as well as negligent. 84 
A rash act is primarily an overhasty act and is thus opposed to a deliberate 
act, but it also includes an act which, though it may be said to be deliberate, 
is yet done without due deliberation and caution. 36 Culpable rashness is 
acting with the consciousness that the mischievous and illegal consequences 
may follow, but with the hope that they will not, and often with the belief 
that the actor has taken sufficient precautions to prevent their happening. 
The imputability arises from acting despite the consciousness (luxuria). 
Culpable negligence is acting without the consciousness that the illegal and 
mischievous effect will follow, but in circumstances which show that the actor 
has not exercised the caution incumbent upon him, and that if he had he 
would have had the consciousness. The imputability arises from the neglect 
of the civic duty of circumspection. It is manifest that personal injury, con¬ 
sciously and intentionally caused, cannot fall within either of these categories, 
which are wholly inapplicable to the case of an act or series of acts, themselves 
intended, which are the direct producers of death. To say that because, in 
the opinion of the operator, the sufferer could have borne a little more with¬ 
out death following, the act amounts merely to rashness because he has carried 
the experiment too far, results from an obvious and dangerous misconcep¬ 
tion. 7 MHCR 119 (. Nidamarti ). 31 PAT 716: AIR 1953 Pat 56 ( Manga,l). 
Where a ferry contractor, who had not taken a licence for the ferry 
service across the river after the expiry of his previous licence, took the risk of 
putting the boat in water and ferrying passengers and transporting them, as 
tloods in the river were receding, and there was a heavy wave which dashed 
against the boat and capsized it resulting in the loss of lives, the accused is 
guilty of rash and negligent act under Section 304-A. Even though floods 
had receded, negligence lay in taking the risk of the boats being hit by the 
waves and it will be no answer to say that on all previous trips on that day 
the boats had escaped any such accident. It was the duty of the accused 
who was specially qualified to know risks that are run on such occasions, to 
have desisted from carrying passengers in the ferry at least till such time as 
floods had completely abated. 

But servants of the ferry contractor, who had ferried the boat, cannot 
be held to be guilty under Section 304-A. Negligence and rashness consisted 
in taking the decision to ferry passengers in spite of the river being in floods. 
The responsibility for that decision and carrying it out was solely of the ferry 
contractor. 36 

Before a conviction can be had under Section 304-A, a very high degree 
of negligence must be found, negligence which must amount to recklessness or 
utter indifference to consequences and not merely negligence of tort. Rashness 
and negligence are not the same things. Mere negligence cannot be construed 
to mean rashness. There are degrees of negligence and rashness and in order 
to amount to criminal rashness or criminal negligence one must find that the 
rashness has been of such a degree as to amount to taking hazard knowing 
that the hazard was of such a degree that injury was most likely to be 
occasioned thereby. The criminality lies in running the risk or doing such an 
act which recklessness and indifference to the consequences. Criminal negli¬ 
gence is gross and culpable neglect, that is to say, a failure to exercise that 
care and failure to take that precaution which, having regard to the circum- 


34. AIR 1931 Lah 54 : 31 PLR 955 : 32 Nag LJ 329 : 1962 All Cri R 257 : 

Cr LJ 587 (Shakar). 1962 All WR (Sup) 65 : 1963 (1) Cr 

35. 1898 PJLB 426 {Nga My at). IJ 44. 
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Stances, it was the imperative duty of the individual to take : culpable 
rashness is acting with consciousness that mischievous consequences are likely 
to follow although the individual hopes, even though he hopes sincerely, that 
such consequences may not follow. The criminality lies in not taking the 
precautions to prevent the happening of the consequences in the hope that 
they may not happen. The law does not permit a man to be uncautious on 
a hope however earnest or honest that hope may be. AIR 1954 All 136 : Cr 
LJ 405 (Chamman Lai) relying on AIR 1953 All 72 and 1937-2 All ER 552. 

The question whether the accused’s conduct amounted to culpable 
rashness or negligence depends directly on the question as to what is the 
amount of care and circumspection which a prudent and reasonable man 
would consider it to be sufficient considering all the circumstances of the case. 
In such cases, it is necessary to avoid being influenced by the prejudice arising 
out of the loss of a life which is so dominant a factor in accident cases. A 
(deceased) cyclist in trying to overtake a rickshaw dashed against the right 
side of a mud-guard of a bus coming from opposite direction, fell down and 
received injuries resulting in death. It was established that the bus-driver 
had to bring his bus to a stand-still 150 yards before the accident took place 
because there was a cart obstructing his way. After the obstruction had 
cleared he again set his bus in motion, and after proceeding 100 yards or so 
this accident took place. It was held that having regard to all these facts it 
was not possible to hold that the bus-driver was driving his bus in such a rash 
or negligent way as would bring him within the ambit of .Section 304-A. On 
the other hand it was clear that there had been negligence on the part of the 
cyclist who in attempting to overtake a rickshaw dashed against the mud-guard 
of the bus. 37 Negligence does not mean absolute carelessness or indifference 
but want of such a degree of care as is required in particular circumstances. 
tc A negligent state of mind is consistent with an intention to exercise at any 
rate some care as where a motorist, in a hurry, drives quickly down a crowded 
street and collides with a pedestrian ; here, he does not intend to have collision 
and exercises as much care he can, consistently with his desire to drive quickly. 
His negligence consists in his carelessness or indifference in exposing pedes¬ 
trians to the risk of collision because he is not prepared to subordinate his 
desire for speed to his desire to drive carefully”: see p. 1, the Law of 
Negligence by Charles worth. The neligence in the present case consisted in 
not slowing down the vehicle as soon as the applicant (assuming that he kept 
a proper look out and was conscious of the defective brake in his vehicle) 
viewed a number of workmen crossing the road to board the lorry standing 
in almost the middle of the road. It is his failure to regulate the speed of his 
vehicle while it was at a distance long enough to enable him to control it 
absolutely when it would approach the place where the workmen were 
crossing, that constituted negligence. 1944 NAG 732 : AIR 1944 Nag 285 
(Jumman). 

Criminal rashness consists in hazarding a dangerous and wanton act with 
the knowledge that it is dangerous or wanton and with the further knowledge 
that it may cause injury but done without any intention to cause injury or 
knowledge that it would probably be caused. The criminality in such a case 
lies in running the risk of doing such an act with recklessness or indifference 
as to consequence. Criminal negligence under Section 304-A is gross and 
culpable neglect or failure to exercise that reasonable and proper care and to 
take precaution to guard against injury, either to the public generally or to an 
individual in particular, which having regard to all the cirumstances 
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dant, it was the duty of the accused person to adopt. The driver of an 
express goods train which was not expected to stop at a station slowed down 
on reaching the outer signal and on nearing the station yard saw only the 
inner starter signal of another line down—the starter signals of the line he 
was coming in obstructed from his view by a banyan tree and a water tank— 
and so he was running through at a speed of only ten miles an hour, and on 
coming to realise that the starter signals in the down position seen by him 
earlier was for another train which had just left the station—they had not 
been raised up again—he applied the brakes only in vain and it, being a 
heavy goods train, ran through the dead end, a sand hump and into 2 huts 
unauthorisedly occupied and as a result 4 people were killed. It was held 
that to judge the criminality of the act of the driver charged under Section 
304-A, it is necessary to put oneself in his place and see what would be the 
normal reaction under the said circumstance. It is possible after the event to 
devise modes of averting the accident. One the facts appearing as stated, he 
had exercised the reasonable care expected of him, slowed down before 
entering the station, and was running the train at a slow speed being misled 
by the down position of the starter signals, which he had no reason to suspect 
to be not for him but for another train. His action was unfortunate; but he 
cannot be held to be grossly negligent and guilty of the offence under Section 
304-A. 1952 ALJ 553 {Lazarus) ; 1951 MWN 154 ; 2 ML] 54 (Intoorj ; AIR 
1952 Ajmer 34 : Cr LJ 1236. 

The words “rash or negligent act”, as used in Section 304-A, must have 
the same meaning as the words “does any act so rashly or negligently” which 
are to be found in Sections 336, 337 and 338, I.P.C., although die phraseology 
is slightly different. Section 304-A does not create any new offence. The 
object of the Legislature in passing Section 336 was to render criminal the 
doing of any act so rashly or negligently as to endanger human life or the 
safety of others. The mere doing of an act so “rashly or negligently,” quite 
irrespective of the consequences, was made an offence. Now, on the facts of 
this case, adoping the definition of “criminal negligence” given above, both 
the present accused could have been convicted under Section 336 because they 
fired with the rifle from the spot B , at a mark which they had placed on the 
skyline at C,. without having taken any precaution or used the slightest 
circumspection with regard to safety of others. Section 337 only enables a 
Court to impose greater punishment when hurt is the result of such criminal 
rashness or negligence. Similarly Section 338 provides for a still further 
enhanced punishment when, under similar circumstances, grievous hurt is the 
result. The original Code made no provision for the case of death being 
caused by such a rash or negligent act. Section 304-A does nothing more than, 
supply the omission by rendering a person or persons, who caused the death-* 
of another by a rash or negligent act, under circumstances not amounting to 
culpable homicide, liable to punishment up to two years’ imprisonment, or 
with a fine or with both. Both the accused can, therefore, be legally convict¬ 
ed and punished under Section 304-A, because the death of K was directly 
due to what we hold to be a criminally negligent act on the part of both of 
the accused within the meaning of Section 304-A. The law in India is in 
accord with what was laid down in Reg. v. Salmon , (1880 LR 6 QBD 79), 
and it is unnecessary to call in aid Section 34 or 107, even assuming that 
either of these sections could possibly apply when the facts showed that at 
the most the accused were guilty of “negligence” only. It is difficult to see 
how a person can “abet” the “negligence” of another without himself being 
equally “negligent” within the meaning of the section, having regard to the 
definition of “negligence” above quoted. It seems that these two soldiers, 
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/of whom is a Corporal, and both of whom have been in the army 
Over four years and, therefore, must be familiar with the use of fire-arms, 
were bound to use all reasonable precautions to prevent their firing from 
endangering human life. Although the rifle they were using was not a very 
dangerous weapon, they must have known that, as it was sighted up to 
100 yards at least, it might easily prove fatal for some considerable distance 
beyond that limit, and the fact that they fired at an object on the sky-line 
on the hill side and against the light was, as they probably would have them¬ 
selves admitted, if they had stopped to think for a moment, in itself dangerous. 
Further when they stood at the point C to fix their mark, they should have 
looked round and satisfied themselves that there was no danger in firing in 
the direction from B to C. If they had used the least circumspection, they 
would have seen that the bend of the public road w as in the direct line of 
fire, a little below them and not more than about 150 yards distant. For 
the above reasons we convict both the accused under Section 304-A. 36 
CAL 302 (Morgan). In a prosecution under Section 304-A, for rash and 
negligent driving the Court should not take into account the speed which 
the accused developed after the accident to judge the speed at which he was 
driving the truck prior to the accident. It is well known that it is a common 
human failing, however reprehensible it may be, for a man to attempt to run 
away if he has committed an accident. AIR 1954 AH 186: Cr LJ 405 
(Chamman Lai). A motor-driver backing his carat night and running over 
a sleeping person and causing his death without looking to the rear is guilty 
under Section 304-A. 17 Cut LT 359. 

4. Negligence* —See also Note 3. Negligence is omission to do some¬ 
thing which ought to be done and which a reasonable man guided by those 
considerations which ordinarily regulate the conduct of human affairs would 
do or the doing of something which a prudent and reasonable man would 
not do. 38 Man-slaughter by negligence occurs when a porson is doing any¬ 
thing dangerous in itself, or has charge of anything dangerous in itself, and 
conduct himself in regard to it in such a careless manner that the jury feel 

that he is guilty of culpable negligence and ought to be punished. 

Supposing a man performed a surgical operation, whether from losing his 
head, or from forgetfulness, or from some other reason, omitted to do some¬ 
thing he ought to have done, or did something he ought not to have done, 
in such a case there would be negligence. But if there was only the kind of 
forgetfulness which is common to everybody, or if there was a slight want of 
skill, any injury which resulted might furnish a ground for claiming civil 
damages but it would be wrong to proceed against a man criminally in respect 
of such injury. But if a surgeon was engaged in attending a woman during 
her confinement, and went to the engagement drunk, and through his drun¬ 
kenness neglected his duty, and the woman’s life was in consequence 
sacrificed, there would be culpable negligence of a grave kind. It is not 
given to everyone to be a skilful surgeon but it is given to everyone to keep 
sober when such a duty has to be performed. 39 

“In order to establish criminal liability the facts must be such that in 
the opinion of the jury, the negligence of the accused went beyond a mere 
matter of compensation between subjects and showed such disregard for the 
life and safety of others as to amount to a crime against the State and con¬ 
duct deserving punishment.” 1925-94 IJR (KBD) /91 (Bateman). “The 
law takes no cognisance of carelessness in the abstract. It concerns itself with 
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jelessness only where there is a. duty to take c are and where f ailu re jn that 
„uty has caused damage. In such circumstances carelessness "assumes the 
legal quality of negl ige nce and entails the consequences in law of negligence. 
In the daily contacts of social and Busmess TileTTuJnah beings are thrown into, 
or place themselves in, an infinite variety of relations with their fellows ; and 
the law can refer to the standards of the reasonable mind in order to deter¬ 
mine whether any particular relation gives rise to a duty to take care as 
between those who stand in that relation to each other. The grounds of 
action may be as various and manifold as human errancv. The categories of 
negligence are never closed.” (1933) 1 KB 551, 560 (Canard v. Antifyre) ; 1944 
ALL 674 (Ckhotey Lai) ; (1857) 1 HN 773 (Deg v. Midland Ry. Co.). Driver 
of bus held not negligent where accident was due to cyclist’s driving abreast 
and conversing (Lalaram). 

Negligence in a criminal case must be culpable and gross and not the 
negligence which is merely based on an error of judgment, or arises because 
at defect of intelligence. Contributory negligence is no defence in criminal 
law.* 0 

In sections of the Penal Code where the mens rea is negligence, the word 
■negligence’ is not used in any different manner from the word ‘negligence’ 
in civil law. But there is bound to be difference between the proof of negli¬ 
gence required to sustain a conviction for a criminal negligence and proof of 
negligence required in a civil suit, to obtain compensation for damages. In 
a civil suit, it is sufficient to prove neglect of duty by consideration of the 
probabilities of the case. 'But in criminal law it is necess ary to p rove beyond 
re ^9I»ablqjdouLt^gjieglipnj^ad-J3f t he accused which resulted iri' particular"’ 
har m to a person, such as hurt, gri evous hurt or death . was driving a Infs 
without the feTtlieadEgEt and wi tTiout sounding the horn -when it was going 
through a village and taking a bend to enter the main trunk road. A boy 
who was sitting on the left crossed the road at a distance of 15 feet in front 
of the bus. He was hit by the bus and killed. It was in evidence that the 
person who was sitting with the accused was able to see the boy. It was held 
that £) was guilty of negligence under Section 304-A. 41 

Keny in his “Outlines of Criminal Law ” at page 29 observes : 

“But if the reasonable man would have avoided the harm then there is 
liability and the perpetrator of the harm is said to be guilty of negligence. 

1 he word ‘negligence’, therefore, in our jurisprudence, is used to denote 
blameworthy inadvertence, and the man who through his negligence has 
brought harm upon another is under a legal obligation to make reparation 
for it to the victim of the injury, who may sue himdn tort for damages. But 
it should now be recognised that at common law there is no criminal liability 

for harm thus caused by inadvertence.The truth may be that he did 

not foresee the consequences as a reasonable man would have done, and that 
he was negligent in the true sense of the word, and therefore civilly, although 
not criminally, liable.” 

Kenny further points out that for criminal liability for negligence, there 
must be semething more than such blameworthy inadvertence. In paragraph 
1374 of Halsbury’s Laws of England, 3rd Edn. Volume 10. 

“A higher degree of negligeuce is necessary to render a person guilty of 
man-slaughter than to establish civil liability against him. Mere carelessness 


40. 51 Cr Lj 865 (Ti/caram). 

41. Ibramsa, In re. (1962) 2 Mad IJ 
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s not enough. Negligence in order to render a person guilty of man-slaughter 
must be more than a matter of compensation between subjects ; it must show 
such disregard for the life and safety of others as to amount to a crime against 
the State. Whether negligence is to be regarded as of such a nature is 
a question for the jury, after they have been properly directed by the judge 
as to the standard to be applied, and depends on the facts of the particular 
case. The number of persons affected by a single act of negligence does not 
affect the degree of negligence.” 

In Rex v. Williamson, 1807-3 C and F 635, a man who practised as an 
accoucheur, owing to a mistake in his observation of the actual symptoms,- 
inflicted on a patient terrible injuries from which she died. After pointing 
out. that in a civil case once negligence was proved, the degree of negligence 
was irrelevant, Lord Ellenborough, the Lord Chief Justice said. 

“In a criminal court, on the contrary, the amount and degree of negli¬ 
gence are the determining questions. 

There must be mens rea .In explaining to juries the test which 

they should apply to determine whether the negligence in a particular case 
amounted or did not amount to a crime, Judges have used epithets such as 
‘culpable’, ‘criminal’, ‘gross’, ‘wicked’, ‘clear’, ‘complete’. But whatever 
epithet be used and whether an epithet be used or not, in order to establish 
criminal liability, the facts must be such that, in the opinion of the jury, the 
negligence of the accused went beyond a mere matter of compensation 
between subjects and showed such disregard for the life and safety of others, 
as to amount to a crime against the State and conduct deserving punish¬ 
ment.” 

Simple lack of care such as will constitute civil liability is not enough ; 
for purposes of the criminal law there are degrees of negligence ; and a very 
high degree of negligence is required to be proved before the felony is estab¬ 
lished. Probably of all the epithets that can be applied ‘reckless’ most nearly 
covers the case. It is difficult to visualise a case of death caused by reckless 
driving in the connotation of that term in ordinary speech which would not 
justify a conviction for man-slaughter, but it is probably not all-embracing 
for‘reckless’suggests an indifference to risk whereas the accused may have 
appreciated the risk and intended to avoid it and yet shown such a high 
degree of negligence in the means adopted to avoid the risk as would justify 

a conviction . .. .Death caused by their negligent driving though unhappy 

much more frequent, is to be treated in law as death caused by any other 
form of negligence. 42 

Unexpectedly crossing the road. See AIR 1950 Ajmer 45 : 51 Gr LJ 1289 
(Ghisa). 

Where a person is indicted for man-slaughter for having, while driving 
a motor car, unlawfully killed a man, the judge, in directing the jury, should in 
the first instance tell them that the facts must be such that in their opinion the 
negligence of the accused went beyond a mere matter of compensation bet¬ 
ween subjects and showed such a disregard for the life and safety of others 
as to amount to a crime against the State and conduct deserving punishment; 
he should then explain that such degree of negligence is not necessarily the 
same as that which is required for the offence of dangerous driving ; and 
further he should indicate the conditions under which they may acquit the 


42. AIR 1962 Mad 362 ( Arumughamv, Ganasoundara). 
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accused of man-slaughter and convict him of dangerous driving. A direction 
that all the jury have to consider is whether death was caused by dangerous 
driving within Section 11 of the Road Traffic Act, 1930, and no more, is 
a misdirection. In Rex v. Bateman, 19 Cr. App. R. 8, a charge of man¬ 
slaughter was made against a qualified medical practitioner in similar circums¬ 
tances to those of Williamson’s case (1807) 3 C&P 635. In a considered 
judgment of the Court of the Lord Chief Justice, after pointing out that in 
a civil case once negligence is proved the degree of negligence is irrelevant, 
said (19 Cr. App. R. 11), “In a criminal Court, on the contrary, the amount 
and degree of negligence are the determining question. There must be 
mens tea.” After citing Gaskill v. Wright, (.1856) 6 E & B 891, a civil case, 
the Lord Chief Justice proceeds : “In explaining to juries the test which 
they should apply to determine whether the negligence, in the particular case, 
amounted or did not amount to a crime, judges have used many epithets 
such as ‘culpable,’ ‘criminal,’ ‘gross,’ ‘wicked,’ ‘clear,’ ‘complete.’ But what¬ 
ever epithets be used and whether an epithet be used or not, in order to 
establish criminal liability the facts must be such that, in the opinion of the 
jury, the negligence of the accused went beyond a mere matter of compensa¬ 
tion between subjects and showed such disregard for the life and safety of 
others as to amount to a crime against the State and conduct deserving 
punishment.” The substance of the judgment is most valuable, and in my 
opinion is correct. In practice it has generally been adopted by judges in 
charging juries in all cases of man-slaughter by negligence, whether in driving 
vehicles or otherwise. The principle to be observed is that cases of man¬ 
slaughter in driving motor cars are but instances of a general rule applicable 
to all charges of homicide by negligence. Simple lack of care such as will con¬ 
stitute civil liability is not enough ; for purposes of the criminal law there are 
degrees of negligence : and a very high degree of negligence is required to be 
proved before the felony is established. Probably of all the epithets that 
can be applied, “reckless” most nearly covers the case. It is difficult to 
visualize a case of death caused by reckless driving in the connotation of that 
term in ordinary speech which would not justify a conviction for man¬ 
slaughter : but it is probably not all-embracing, for “reckless” suggests an 
indifference to risk whereas the accused may have appreciated the”risk and 
intended to avoid it and yet shown such a high degree of negligence in the 
means adopted to avoid the risk as would justify a conviction. If the principle 
of Bateman’s case, 19 Cr App R. 8, is observed it will appear that the law 
of man-slaughter has not changed by the introduction of motor vehicles on 
the road. Death caused by their negligent driving, though unhappily much 
more frequent, is to be treated in law as death caused by any other form of 
negligence ; 1937 House of Lords ( Andrews-DPP). 

Mistake of judgment is not enough. There must be gross or reckless 
negligence. 43 There must be wicked negligence and disregard for the life of 
others. 44 Negligence must be of the party charged who is not guilty if in 
his absence a person comes and negligently works and sets in motion an 
engine which had been stopped. 45 However extreme a man’s negligence 
may be, he is guilty of causing a death which even full diligence on his part 
would not have averted or delayed, 16 

Before a conviction can be properly made under Section 304-A the 
carelessness shown must be such as to amount to such recklessness as would 


43. 16 Cox 710 (Elliot). AIR 1950 Ail 45. 2 Lew 214 (Hilton). 
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involve some element of criminality. The criminality lies in running the 
ri ;k of doing an act with recklessness or indifference as to the consequence. 
Culpable rashness is acting with the consciousness that the mischievous and 
illegal consequences may follow but with the hope that they will 
nqt’and often with the belief that the actor has taken su fficient precautions 
to prevent their happening. Before a person can be convicted oi a 
criminal offence, it must be proved that mens tea exists, that in fact the 
accused had a guilty mind. In order to establish criminal liability the facts 
must be such that, in the opinion of the Court, the negligence of the 
accused went beyond a mere matter of compensation between subjects and 
showed such disregard for the life and safety of others, as to amount to a 
crime against State and conduct deserving punishment. Simple lack of 
rare such as will constitute civil liability is not enough. For purposes of the 
criminal law there are degrees of negligence and a very high degree of 
negligence is required to be proved before the felony is established. Probably 
of all the epithets that can be applied “reckless” most nearly covers the case. 
But it is probably not all embracing, for “reckless”' suggests an indifference to 
risk, whereas the accused may have appreciated the risk, and intended to avoid 
it, and yet shown in the means adopted to avoid the risk such a high degree 
of negligence as would justify a Conviction. AIR 1944 Sind 124 : 46 Cr LJ 759 
(Priestley). 

4-a. Contributory negligence. —See also Notes 1, 2 and 3. What may 
be called a negligent act in civil proceedings is not necessarily so in criminal 
cases. The principles of liability governing civil actions based on negligence 
differ from those governing criminal liability in two important particulars, 
firstly, that negligence in a criminal case must be culpable and gross and 
not the negligence which is merely based upon an error of judgment, or 
arises because of defect of intelligence; and secondly, that the principle of the 
avoidance of liability when there is contributory negligence by the injured person 
is no defence iu criminal law. “What the prisoner must be found guilty of is 
gross negligence, or recklessly negligent conduct. However, the degree of 
care to be expected from a person, the want of care which would be gross 
negligence of less than that, must in the necessity of things, which law can¬ 
not change, have some relation to the subject and the consequences. But 
from the very language of the indictment, which alleges the act to be done 
feloniously, it results that there must be a certain moral quality carried into 
the act for which the prisoner is made criminally responsible. For intellectual 
defect for mere mistake of judgment, he cannot be found guilty. That is the 
subject of the civil remedy ; 16 Cox CC 710 (Elliott) . v In case of an accident 
due to rash and negligent driving, the crucial question on which the liability 
depends is whether either party could, by the exercise of reasonable care, have 
avoided the consequences of the others negligence; if he could, then that party 
is legally responsible for the accident. AIR 1931 All 708 ; 32 Cr LJ 1061 
(Deota). Contributory negligence is no defence in criminal law. 48 

Every act of contributory negligence, however remote, is not criminal. 
Only those acts or omissions are offences which themselves lead to serious 
results. Subsidiary actions or omissions must be dealt with departmentally. 
Example: A Railway worked on the “line clear and caution message” 
system: no train being allowed to leave the station without a line clear 
certificate in the prescribed form. Before the line was clear, a Station Master 
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anticipation wrote an incomplete certificate which in his absence from 
the room was taken by the guard of a train who, without reading it, 
appended his signature and passed it on to the driver and gave the signal 
for the train to start, all without the knowledge of the Station Master and 
the result was a collision. The Station Master was acquitted under Sec¬ 
tion 304-A. 32 CAL 73 (Shankar). 

Contributory negligence, in the strict sense of the term, has no place in 
criminal law. Therefore in assessing the liability of a person charged under 
the section the fact that the victim also contributed a little by his negligence 
to his own death is absolutely immaterial where there is ample proof that the 
accused had brought about the accident by his own negligence and rashness. 
But the little contributory negligence on the part of the victim and the 
accused's good military' record are relevant for the purpose of sentence. 
AIR 1950 Mad 308 (1) : 51 Cr LJ 733 ( Ponnnswami). See also AIR 1937 
Bom 96: 38 Cr LJ 660 in Note 2. The plea of contributory negligence 
has a distinct and recognised place in the Law of Torts, but finds no place 
in an indictment for criminal negligence. 49 Contributory negligence on 
the part of the person killed is no defence of itself to a charge under Sec¬ 
tion 304-A. 60 

Apart from the statutory duty to take care of the braking apparatus and 
the speed of the vehicle the duty to take care is dictated by the necessity of 
avoiding risk of injury to pedestrians, “If a man is driving along a road, 
it is his duty not to do that which may injure another person whom he 
meets on the road” : per Lord Esher M. R. in (1893) 1 QB 491 (Le Lievre v, 
Gould). That is a common law duty. But it is said that the accident was 
due to the old man suddenly turning back while he was crossing the road. 
That may be so but it makes no difference to the legal liability of a man 
who was in charge of a dangerous agency like a motor truck for the reason 
that the plea of contributory negligence on the part of the victim of the 
collision cannot avail driver of the motor vehicle. 51 A driver of a motor 
vehicle who is himself negligent cannot plead in his defence the negligence 
of a pedestrian whom he knocked unconscious and killed. 53 Contributory 
negligence is no defence in criminal law, but it will mitigate the punish¬ 
ment. 53 Every driver in India knows that villagers are not sufficiently alive 
to the rules of traffic. He knows that he may at any moment find drivers 
of bullock-carts or ekkas on the wrong side of the road, particularly on 
country roads, and he knows that bullock-cart drivers may turn on to their 
wrong side of the road when they see traffic approaching. The negligent act 
of the bullock-cart driver who swung his cart on to the wrong side of the 
road was not so sudden that it was impossible for the accused to avoid an 
accident. There may be cases when a driver cannot possibly be reasonably 
expected to avoid the consequences of somebody else’s negligence. A pedestrian 
or the driver of another vehicle may be negligent and there may be no suffici¬ 
ent time for another person to avoid the consequences of that negligence. Had 
the accused been driving at a pace at which he had his lorry under proper 
control he should have been able to stop it at any time to avoid an accident 
without resorting to the dangerous expedient of swinging his car off to the 
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caused the accident. He was righd^fpbnvicted. AIR 1931 All 708 :133 
IC 601 : 32 Cr LJ 1061 (Quota). 

A person driving a motor car has a right to expect that the persons 
negligently loitering on the road would make way for him, especially when 
he sees that they are aware of his approach. Even when they signal to him 
to stop he is not bound to do so. He has the right to assume that they 
would get out of the way when they see him ignore their signals. A man is 
not expected to stand obstinately in the way while a driver is in the process 
of pulling up. A car cannot be stopped in a few feet, especially when it is 
heavy one like a motor lorry.® 4 

5. Not amounting to culpable homicide.--For the rash or negligent 
act which is declared to be a crime is one “not amounting to culpable 
homicide” and it must therefore be taken that intentionally or knowingly 
inflicted violence, directly and wilfully caused, is excluded. Section 304-A 
does not say every unjustifiable or inexecutable act of killing not hereinbefore 
mentioned shall be punishable under the provision of this section, but it 
specifically and in terms limits itself to those rash or negligent acts which 
cause death but fall short of culpable homicide of either description. There 
may be in the act an absence of intention to kill, to cause such bodily injury 
as is likely to cause death, or of knowledge that death will be the most 
probable result, or even of intention to cause grievous hurt, or of knowledge 
that grievous hurt is likely to be caused. But the inference seems irresistible 
that hurt at the very least must be presumed to have been intended, or to 
have been known to be likely to be caused. If such intention or knowledge 
is present, it is a misapplication of terms to say that the act itself, which is 
the real test of the criminality, amounts to no more than rashness or neglig¬ 
ence. The consequences that resulted from it could not change a wilful and 
conscious act into a rash or negligent one, but their relevancy and import¬ 
ance, as indicating the amount of violence used, bore upon the question as to 
the character of the intention or knowledge to be presumed against the 
accused. If a man deals another person so ferocious a blow with a heavy 
stick upon a dangerous part of the body as that which was inflicted by the 
accused upon his wife, he cannot complain of the inference being drawn that 
at the very least he must have known that grievous hurt was likely to be 
caused. 3 ALL 776 {Idu Beg). 

6. Conviction. There must be alternative charge for rashness or 
negligence.®* Where for an act punishable under Section 121, Motor 
Vehicles Act, accused is convicted under Section 304-A, I. P. C. he cannot be 
convicted again under the former. AIR 1955 Mad 548 : 1954 MWN 747 • 
67 LW 393 {Sahadevan). 

6-a. Charge.—You—on or about—at—caused the death of—by doing 
a rash (or negligent) act not amounting to culpable homicide, to 

tAItt—. 4 7 


See Note 1'1-a to Section 279. 
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7. Sentence.—The mere fact that a human life is lost due to negligent 
driving of a motor car does not justify the Court in passing a deterrent 
sentence, if the loss of life could not have been reasonably anticipated by the 
accused. In considering the question of enhancement of sentence one 
has to consider whether the rash and negligent act of the accused shows 
callousness on his part as regards the risk to which he was exposing other 
persons. The severity of the sentence must depend to a great extent on the 
degree of callousness which is present in the conduct of the accused. AIR 
1937 Bom 96 ( Khanmahomed) : 38 blr 1111, See AIR 1961 Ori 45 (P. Panda). 
See also AIR I960 MP 105 ( Banshi Singh). See also AIR 1960 Mys 177 
( Bantra Kunjanna). 

The Court must keep out false prejudices and award punishment propor¬ 
tionate to the gravity of the offence. AIR 1959 Mad 497 (Parthasarathy). 

8. English cases.—If death be caused by a workman throwing down 
rubbish from a roof, though without his having any idea of doing hurt to 
anyone, there are the same three alternatives. For (a) it wilt be Misadvent¬ 
ure, if the matter occurs in a village, and the workman has called out to 
give warning before throwing the materials down. But (b) it will be Man¬ 
slaughter, (1) if though it were only in a village the workman did not 
even call out; or (2) if it were in a town and he only called out, but did not 
take the further precaution of looking over. Finally, ( c) it will be Murder, 
if it were, in a town and he was so recklessly negligent as not even to call 
out. Archbald, 890. K.C.L., 124. 

1. Workman recklessly throwing things of the roof of a house without 
looking over to see if any one was likely to be struck and without warning. 2. 
Firing pistol shots from within a chaise in a town. 3. Playing a practical joke 
which as a result of blood poisoning causes death. 4. In a crowded place 
riding a vicious and unruly horse which kicks a child and causes its death. 
5. Driver of a cart sitting inside it and allowing the horse to run over and 
kill a child. 6. A person in charge of the ventilation of a mine and causing 
death as a result of his neglect of his duty. 


1. Kelying (Hull). 
4. 1865 LC 567 (Daut). 


2. 1721-1 Str 481 (Buston). 3. 7 CP 641 (Sullivan). 
5. 1 Lew 168 (Knight). 6. 2 C & K 368 (Haines). 


305. Abetment of suicide of child or insane person.- — 

If any person under eighteen years of age, any insane person, 
a.ny delirious person, any idiot, or any person in a state of in¬ 
toxication commits suicide, whoever abets the commission of 
such suicide shaii be punished with death or imprisonment for 
life or imprisonment for a term not exceeding ten years, and shall 
also be liable to fine. 

1. Abetment of suicide of child or insane person etc. —Every 
word in the section and all its ingredients are important. See illustration to 
Exception 5 in Section 300. The Law Commissioners say : “If seems to us 
that the rule would be applied in these clauses chiefly in such a case as this, 
where a person legally bound to take care of the person of another, has by 
an illegal omission of his duty intentionally given him opportunity or 
permitted him to obtain the means of killing himself. It would apply also, 
we conceive, in the case of a person seeing another preparing to destroy 
himself say by hanging and allowing him to accomplish his purpose without 
any attempt to prevent him, if, as maybe expected, the law of procedure 
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makes it a common duty incumbent upon all men to assist in preventing 
offences about to be committed in their presence. The intention here would 
be inferable from the circumstances. In the former case, collateral proof ol 
the intention would be requisite. But we apprehend that it is active aid 
which is principally intended in these clauses, and to winch the higher 
penalties are meant to be applied. F. R. S., 322. 

2. Charge. — PQ, (a person under 18 years of age) (an insane person) 
(a delirious person) (an idiot) (a person in a state ol intoxication) committed 
suicide and you—on or about—at—abetted the commission of such suicide... 

Note. —RatanlaPs charge is defective because his charge applies even 
to cases where suicide was not committed. 

It is also defective in regard to the description of the person who com¬ 
mitted suicide. 

306. Abetment of suicide.— -If any person commits 
suicide, whoever abets the commission of such suicide, shall be 
punished with imprisonment of either description for a term 
which may extend to ten years, and shall also be liable to fine. 

Abetment of suicide.— See Section 309 for attempt to commit suicide. 
‘Abet 1 is defined in Sections 107, 108. Section 306 would apply to cases 
where a woman commits suttee and any person ahets the commission of 
suicide by her. 36 ALL* 26 ( Rcundaycl ). AIR 1933 All 160 : 34 Cr L.J 1069 
(Kindersing) which was a case of the head of the family. 

Where the accused were members of the crowd who had joined the 
funeral procession, from the house of the deceased to the cremation ground, 
while the widow of the deceased was walking in front of the procession 
with an intention to commit Sad and they were shouting “Sad-Mata-ki-Jai” 
and as the procession proceeded, about 100 or 150 of the crowd surrounded 
the police in order to make it impossible for them to prevent her from 
committing Sati and ultimately the funeral pyre was set on fire with the 
widow sitting on it. It was held that all those persons who joined that 
procession were aiding the widow in committing Sati. AIR 1958 Raj 169 
( Tejsingh ). 

307. Attempt to murder. —Whoever does any act with 
such intention or knowledge, and under such circumstances that, 
if he by that act caused death, he would be guilty of murder, 
shall be punished with imprisonment of either description for a 
term which may extend to ten years, and shall also be liable to 
fine ; and, if hurt is caused to any person by such act, the offender 
shall be liable either to imprisonment for life, or to such punish¬ 
ment as is hereinbefore mentioned. 

Attempts by life convicts. —When any person offending 
under this section is under sentence of imprisonment for life, 
he may, if hurt is caused, be punished with death. * 

Illustrations 

( a ) A shoots at Z with intention to kill him, under such circumstances that, if 
death ensued, A would be guilty of murder. A is liable to punishment under this 





M 


(d) 


OF OFFENCES AFFECTING THE HUMAN BODY 


A with the intention of causing the death of a child of tender years exposes it in a 
desert place. A has committed the offence defined by this section, though the death 
of the child does not ensue. 

A, intending to murder buys a gun and loads it. A has not yet committed the 
offence. A fires the gun at Z • He has committed the offence defined in this 
section, and, if by such firing he wound9 Z> he is liable to the punishment provided 
by the latter part of (the first paragraph of) this section. 

A, intending to murder Z» by poison, purchases poison and mixes the same with 
food which remains in .Ts keeping ; A has not yet committed the offence defined 
in this section. A places the food on Z* s table or delivers it to Z* s servants to place 
it on Z' s table. A has committed the offence defined in this section. 

SYNOPSIS 


2a, 


2%. Sudden fight 

3. With such intention or knowledge and under 
such circumstances. 

If he by that act caused death. 

Is Section 307 exhaustive ? 

Common object of unlawful assembly cannot 
be mere attempt. 

Conviction under Section 307 and Section 
326. 

Sentence. 

Charge. 

Trial . 


d. 
9 . 
10 . 


Attempt to murder. 

Does any act with, such intention or know¬ 
ledge and under suck circumstances that if 
he by that act caused death he would be 
guilty of murder. 

Abandoning child. 

2b. Assault. 

2c. Confining in ajar. 

2d. Drowning. 

2e. Exposure. 

2f. Firearm. 

2g. Administering powdered glass. 

2h. Poison. 

1. Attempt to murder.— Every word in the section and all its in¬ 
gredients are important. See also illustrations. Murder is defined in Section 
300. ‘A ttemp t* is explained under Section 511. The authors of the code 
sa y ; —‘These clauses appear to us absolutely necessary to the completeness of 
the Code- We have provided under the head of bodily hurt, for cases in 
which hurt is inflicted in an attempt to murder : under the head of assault, for 
assaults committed in attempting to murder ; under the head of cirmmal tres¬ 
pass, for some criminal trespass committed in order to murder. But there 
will still remain many atrocious and deliberate attempts to murder, which 
are not trespass, which are not assaults, and which cause no hurt. A y for 
example, digs a pit in his garden and conceals the mouth of it, intending that 
Z may fall and perish there. Here A has committed no trespass, for the 
ground is his own, and no assault, for he has applied no force to Z- He may 
not have caused bodily hurt, for Z ma Y bave received a timely caution, or 
may not have gone near the pit : but A *s crime is evidently one which ought 
to be punished as severaly as if he had laid hands on with the intention of 
cutting his throat. Again, A sets poisoned food before Z* Here A may have 
committed no trespass, for the food may be his own ; if so, he violates no right 
of property by mixing arsenic with it. He commits no assault, for he means 
the taking of the food to be voluntary act. If Z d° es not swallow enough 
of the poisoned food to disorder him, A causes no bodily hurt : yet it is plain 
that A has been guilty of a crime of a most atrocious description. Similar 
attempts may be made to commit voluntary culpable homicide in any of the 
three mitigated forms. A> for example, is excited to violent passion by Z> and 
fires a pistol to kill Z the shot P roves fatal > A wil1 , be § u , ilt y oi ' , man ' 
slaughter ; and he surely ought not to be exempted from all punishment if the 
ball only grazes the intended victim.’ 5 Note M, p. 150. For the purposes of 
constituting an attempt under Section 307 two ingredients are required, first, 
an evil intent or knowledge, and secondly, an act done. Not every act done 
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Vyouid be sufficient, as has been pointed out in the well known case of Reg v. 
frown (10 QBD 381). No one would suggest that if A intending to fire the 
stack of B, goes into a grocery shop and buys a box of matches, that he has 
committed the offence of attempting to fire the stack of B . But if he, having 
that intent, and having bought the both of matches, goes to the stack of B and 
lights the match, but it is put out by a puff of wind, and he is so prevented 
and interfered with, that would establish in my opinion an attempt. If a 
person who has an evil intent does an act which is the last possible act that 
he could do towards the accomplishment of a particular crime that he has in 
his mind, he is not entitled to pray in his aid an obstacle intervening not 
known to himself. If he did all that he could do and completed the only 
remaining proximate act in his power, he cannot escape criminal responsi¬ 
bility, and this because, his own set volition and purpose having been given 
effect to their full extent, a fact unknown to him and at variance with his 
own belief intervened to prevent the consequences of that act which he expec¬ 
ted to ensue. 14 ALL 38 (Nidha ). 24 QBD 357 (Brown). See AIR 1961 SC 
1787 in Note 15-b to Section 149. 

A person commits an offence under Section 307 when he has an intention 
to commit murder, and, in pursuance of that intention, does an act towards 
its commission irrespective of the fact whether that act is the penultimate act 
or not. The intention to commit the offence of murder means that the per¬ 
son concerned has the intention to do certain act with the necessary intention 
or knowledge mentioned in Section 300. The intention to commit an offence is 
different from the intention or knowledge requisite for constituting the act as 
that offence. The expression ‘whoever attempts to commit an offence 9 in 
Section 511, can only mean ‘whoever intends to do a certain act with the in¬ 
tent or knowledge necessary for the commission of that offence 9 . The same is 
meant by the expression ‘whoever does an act with such intention or know¬ 
ledge and under such circumstances that if he, by that act, caused death, he 
would be guilty of murder’ in Section 307. This simply means that the act 
must be clone with the intent or knowledge requisite for the commission of the 
offence of murder. The expression “by that act” does not mean that the 
immediate effect of the act committed must be death. Such a result must be 
result of that act whether immediately or after a lapse of time. The word ‘act’ 
again, does not mean only any particular, specific, instantaneous act of a 

person, but denotes, according to Section 33 as well a series of acts, 

< * 

(l deliberately starved his wife and denied food to her for days together and 
did not allow her to leave his house. Owing to the maltreatment and under¬ 
nourishment her health deteriorated to a great extent. Ultimately she managed 
to escape from the house. Held that the course of conduct adopted by (? in regu¬ 
larly starving the wife in order to accelerate her end come within the purview 
of Section 307 though it was not the last act* which if effective would cause 
death. In cases of attempt to commit murder by firear m, the act amounting 
to an attempt to commit murder is bound to be the only and the last act to 
be done by the culprit. Till he fires, he does not do any act towards the 
commission of the offence and once he fires, and something happens to prevent 
the shot taking effect, the offence under Section 307 is made out. Expressions 
in such cases, indicating that one commits an attempt to murder only when 
one has committed the last act necessary to commit murder and not to be 
taken as precise exposition of the law, though the expressions in the context 
of the cases are correct. 66 See AIR 1961 Mad 498 ( Margatham ). 


56. AIR 1961 SC 1782 (Om Prabash). 




Note 2] of offences affecting the human body 


111 


Presence of injuries is not vitally important-intention must be proved— 
Nature of act intended is not material. 57 

The prosecution has to prove the following facts: (1) that the accused 
did an act, and (2) that the act was done with such intention or knowledge 
and under such circumstances that if he by that act caused death he would be 
guilty of murder. The section does not take into consideration the effect of 
the act of the accused except as a measure of sentence to be imposed upon 
him. The idea underlying the offence punishable under that section seems 
to be that by his act the accused should be deemed to have done all that was 
necessary to commit the offence of murder, the commission of that offence 
having been prevented by some event unknown to the accused and beyond 
his control. Where Q, fired a pistol from a very close range at the victim 
causing him only superficial injuries {? would be .deemed to have fired the 
pistol with at least the knowledge that the shot would prove fatal. The 
act of Q, came within Section 307, though the resulting superficial injuries 
may have been due to the defective ammuntion. If pleaded that he' had 
purposely used defective ammuntion, the burden of proving that defence 
would lie on him. AIR 1958 All 677 (Badshah Sineh). 56 BOM 434 : AIR 
1932 Bom 279. 

In a case where injury was inflicted on a vital part of the body but where 
no vital organ was injured the Supreme Court changed the conviction from 
Section 307 to one under Section 324. 68 

2. Does any act with such intention or knowledge and under 
such circumstances that if he by that act caused death he would lf$ 
guilty of murder.— A man cannot be convicted for an attempt to murder 
or to commit any other offence, if the evidence discloses that he was rash, 
negligent or reckless. The word ‘rash’ and ‘rashness’ are sometimes used to 
indicate same mental attitude as ‘recklessness’, although, there is some subtle 
distinction between them. Intention cannot exist without foresight but foresight 
can exist without intention; for a man may forsee the possible or even probable 
consequences of his conduct and yet not desire them to occur ; nonetheless, if 
lie persists on his course, he knowingly runs the risk of bringing about the un¬ 
wished result. A man who is reckless may prefer that the contemplated event 
shall not happen, or he may not care whether it happens or not; but in either 
case he does not desire it to happen and, therefore, does not act with the pur¬ 
pose that it shall happen. AIR 1955 Pat 330 : Cr LJ 1092 ( Mansuri ). The 
intention or knowledge which is necessary to constitute murder, may exist 
combined with an act which falls short of the complete commission of that 
offence. The murderer may do an act towards the commission of the murder 
but may mvolun(arily fail, or Be intercepted or prevented from consummating 
the crime. To justify a conviction under Section 307, therefore it is not essential, 
the actual injury capable of causing death should have been inflicted. Al¬ 
though the nature of the injuries caused may often give considerable assistance 
to a Court in coming to a finding as to the intention of the accused, such 
intention may even in some cases be ascertained without reference at all to 
the actual wounds inflicted upon the persons attacked. 10LK718: AIR 
1935 Oudh 281 ( Rameshmar ). Intention is to be gathered from the nature 
of the weapon used, the nature of the injuries and the parts of the body where 
the injuries are inflicted. AIR 1955 Tc 266 : Cr LJ 1535 : KLT417 (Aiyatrban). 
AIR 1959 JK 119. ' 


57. 

58. 


AIR I960 Punj 282 (Ram Chancier). 

Supreme Court Cr A 11 of 1963 (Sarju Prasad). 
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To constitute offence under Section 307 there must be intention or know¬ 
ledge necessarv under Section 300 and there must be absence of circums¬ 
tances failing under exceptions to Section 300 or reducing the offence in any 
other way. AIR 1956 Sau 107 ( K. N. Kala). AIR 1959 JK 119. 

First part of Section 307 does not even contemplate that it must be 
necessary that the victim should receive even a simple hurt. All that is 
necessary is, that the accused should have the intention to commit murder of 
the victim or he should have knowledge that he is likely to cause his death. 
If he commits a certain act with that intention or knowledge and there are 
circumstances to show that, if he by that act caused the death of the victim, 
he would be guilty of murder, he may be punished under this section even 
though the victim may not be hurt at all. The illustration (a) to Section 307 
further makes it clear that it is not necessary that the person whose murder is 
attempted must be hurt by the offender. 

It cannot therefore be said that an intention to commit murder on the 
part of the accused should not be inferred simply because the injuries received 
by victim were of a simple nature. 69 But if there is no other evidence direct 
or circumstantial against the accused to show the intention and if his inten¬ 
tion is to be inferred only from the injuries, then he should ordinarily be 
deemed to have intended to cause only that kind of injury which has been 
actually caused by him. Even a grievous hurt of each and every type caused 
by the accused cannot give rise to an inference that he had made an attempt 
to cause murder ol' the injured. 80 

There should be an intention to murder or the knowledge that the injuries 
caused would result in the death of the person attacked before a man can be 
held guilty under Section 307 if the injured persons luckily escapes death. 
The injuries inflicted should therefore be taken into consideration in arriving 
at the conclusion about the intention of the persons who had made the attack. 
Two incised wounds on the head and nose which were both bone deep and 
were caused by spear coupled with severe fractures of bones of other parts ol 
the body do lead to the inference that it was the intention of the assailants to 
cause the death of the deceased. AIR 1954 All 59 : Cr LJ 68 (Gaya Prasad). 
A differen t s tate of mind from that of inadvertence is needed for criminal 
liability. The state of mind which amounts to mens rea is that of man who 
conceives the future event, and believes that there is a chance ol its following 
his volition or act. Russell on Crime 10th edn., page 35. The party who 
in guilty of rashness thinks of given consequence : but, by reason of a mis- 
supposition arising from insufficient advertence, he concludes that the given 
consequence will not follow in the given instance. Now if he surmises 
(though never so hastily and faintly), that his mis-supposition is unfounded, 
he intends the consequence. For he thinks of that consequence ; he believes 
that his mis-supposition may be a mis-supposition ; and he, therefore, believes 
that the consequence may follow his act. In cases of Negligence, the party 
performs not an act to which he is obliged. He breaks a positive duty. In 
cases of Heedlessness or Rashness, the party does an act from which he is 
bound to forbear. He breaks a negative duty. In cases of Negligence, he 
adverts not to the act, which it is his duty to do. In cases of Heedlessness, 
he adverts not to consequences of the act which he does. In cases ol Rash- 
adverts to those consequences of the act ; but by reason of some 


ness, he 


59. AIR 1932 Bom 279 ; AIR 1941 Pat 
51 ; AIR 1944 Sind 83 ; AIR 1941 
Nag 302 and AIR 1958 All 677, 
Relied on ; AIR 1959 Ori 21 dissen¬ 


ted from. 

60. Randal v. State, 1963 (1) Cr XJ 387 
(Raj). 
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assumption which he examines insufficiently, he concludes that those conse¬ 
quences will not follow tHe act in the instance before him. Austin’s Jurispru¬ 
dence , (fifth edn.) Vol. 1, pp. 428—431. 

A man cannot be convicted for an attempt to murder or to commit any 
other offence, if the evidence discloses that he was rash, negligent or reckless. 
The word ‘rash’ and ‘rashness’ are sometimes used to indicate same mental 
attitude as ‘recklessness/ although, there is some subtle distinction between 
them. Intention cannot exist without foresight but foresight can exist with¬ 
out intention ; for a man may foresee the possible or even probable conse¬ 
quences of his conduct and yet not desire them to occur : nonetheless, if he 
persists on his course, he knowingly runs the risk of bringing about the 
unwished result. A man who is reckless may prefer that the contemplated 
event shall not happen, or he may not care whether it happens or not ; but 
in either case he does not desire it to happen and, therefore, does not act with 
the purpose that it shall happen. AIR 1955 Pat 330 : Cr LJ 1092 ( Mansuri). 

A shoots at Z with intention to kill him under such circumstances that, 
if death ensued, A would be guilty of murder. A is liable to punishment 
under this section. Obviously the offence is complete even if the bullet misses 
£ altogether. It is true that in most cases the nature of the wounds are of 
considerable assistance in coming to a finding as to the intention with which 
the accused acted, but the intention may be ascertained in some cases with¬ 
out reference to the wounds at all. Intention cannot be correctly inferred 
merelv from a consideration of the injuries inflicted—the results of the act— 
though in many cases the nature of the injuries forms a valuable piece of 
evidence in deducing it ; but it must also be deduced from a consideration of 
the whole facts of the case. 9 Gr LJ 1 i (Kyaw We ). 

Section 307 makes a distinction between an act of the accused and its 
result, if any. Such an act may not be attended by any result so far as the 
person assaulted is concerned but still there may be cases in which the culprit 
would be liable under Section 307. If a person knows that certain result will 
ensue from his act he must be deemed to intend such result by doing the act. 
Further it is not necessary that the injury actually caused to the victim of the 
assault should be sufficient under ordinary circumstances to cause the death 
of the person assailed. What the Court has to see is whether the act, irrespec¬ 
tive of its result, was done with the intention or knowledge and under circum¬ 
stances mentioned in Section 307. 61 The intention precedes the act and is 
to be proved independently of the act, and not merely gathered from the 
consequences that ensue. All that is necessary to be established is the inten¬ 
tion with which the act is done and if once that intention is established, the 
nature of the act will be immaterial. 18 LAH 111 ( G . Qadir ). 

In order, therefore, to determine the intention of an accused the Court 
has io look to various factors, like the nature of the injury caused, severity of 
the blow or its persistence, circumstances in which it is caused and the 
immediate motive for the act. etc . etc. AIR 1959 JK 119 (Ram Rattan ). 

Causing injuries, though with the intention of causing death but which 
do not result in death, does not come under Section 307. Section 307 con¬ 
templates a case of an attempt to murder. AIR 1959 Ori 21 (Sukra Oram), 

The author submits that this view is clearly wrong. 


61. AIR 1930 Lah 253 : 31 Cr LJ 782 ( Mutalli ). 
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Accused causing injury to A in a vital region with a knife, can be con¬ 
victed only under Section 324 and not under Section 307. 62 

2-a. Abandoning child. — See Note 4. 

2-b. Assault. — See 15 blr 991 ; 18 LAH 111 ; AIR 1941 Pat 51 ; I 
Cr LJ 1078. 

2-c. Confining in a jar with a stinted supply of air.— See 1 Weir 
328 ( Manga Valli }* 

2-d. Drowning. —To fling a child of 3 yenrs of age into water 4ft. in 
depth gives rise to a presumption that the intention was to cause its death 
though there may have been by-standers ready to pick the child out without 
loss of time and again the words used by the accused throw light on her inten¬ 
tion. 5 IC 138 ( Nannhi ). 

2-e. Exposure* — See illustration ( b ) and Note 4. 

2-f. Fire-arm, — See illustration (c) and 14 ALL 38 ; 4 BHC 17. See 
AIR 1958 AH 677 in Note 1. Attempt to discharge a fire-arm is a statutory 
offence in England, 1906-2 KB 99 (. Linneker ). Q,, a young man of 25 years 

of age, fired at a distance of six paces the cartridge containing shot about 
No, 6 in size. It was held that he must have known that to fire at a man at 
such close range was very likely to cause death. If a person who has an evil 
intent does an act which is the last possible act that he could do towards the 
accomplishment of a particular crime, he is not entitled to pray in his aid an 
obstacle intervening not known to himself. 10 Cr LJ 57 : 9 CLJ 432 {Abdul). 
It is obvious from the place where the bullet struck that the shot was aimed 
with the intention of seriously injuring the police constable who was chasing 
the appellant and with reckless disregard as to whether his life was or was 
not endangered by doing so. When a man used a deadly weapon like a 
pistol in such a fashion the presumption against him is that he intended to 
cause death. 14 LAH 820 ( Dhanwantri ). See also 55 ALL 681 {Yeshpal). 
10 Cr LJ 57 : 9 CLJ 432. See also Note 8. Q,had his carbine capped ; at 
the time he pulled the trigger and the hammer fell he believed it to be 
capped , whether it was or was not capped at that time, the failure to dis¬ 
charge the weapon was wholly independent of any action of his ; and not only 
did he have the intent to shoot the chaukidar and his party who were attemp¬ 
ting to arrest him, but he did the last proximate act that he could do to the 
completion of the full act that was within his intention and knowledge. 14 
ALL 38, {Nidha), See also AIR 1958 All 677 in Note L 

Certain persons are clearly in fear of being apprehended by the police. 
When they find that they are being followed, they turn round and fire at the 
constables. In these circumstances it is a very great strain on one’s imagina¬ 
tion to suppose that they were using revolvers loaded with blank cartridges 
when there is no evidence to indicate that they were so doing. The circums¬ 
tance that they did not succeed in hitting anybody is no reason for supposing 
that the cartridges were blank. The question whether there was any smoke 
or not is not material for the purpose of the present question. VVe have it 
that the persons turned round and deliberately fired, though they did not hit 
anybody. That is no reason for supposing that they were not attempting to 
hit. It is much more likely that they wanted to hit. 60 GAL 643 (S. K. Ray), 
See also 1 RANG 209 in Note 3. 


62. AIR 1965 SC 843 (Sarju Prasad)** 390 : 1965 BLJR 316 : (1965) SCD 


(1965) 1 SCWR 284 : 1965 Cur LJ 


281, 
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■P 'g- 
Note 3. 


Administering powdered glass. —See 1942 NAG 122 (Gangoo) in 



2-h< Poison.— See also Notes 32—36 to Section 300. Where a woman 
of twenty years of age was found to have administered dhatura to three 
members of her family, it was held that she must be presumed to have known 
that the administration of dhatura was likely to cause death, although she 
might not have administered it with that intention. 20 ALL 143 (Tulsha)* 
Giving opium to an opium eater who is ill and dies as a cumulative result 
of his illness and opium is no offence. 7 blr 985 : 3 Gr LJ 85 ( Ananda ). 

Where, for the purpose of facilitating robbery, dhatura was administered 
by two persons to certain travellers, in consequence of which one of the 
travellers died and others were made seriously ill, it was held that in respect 
of the traveller who died the offence committed was that punishable under 
Section 325 viz., grievous hurt ; and in respect of the travellers who did not 
die the offence committed was that defined by Section 328. 20 ALL 568 
( Bhagwan Din), (20 ALL 143 not followed). 0 sent some sweetmeats contain¬ 
ing arsenic to A , with the intention of causing her death. B and C also 
shared the sweetmeats with A and although all three of them became ill none 
of them died. It was held that (£ was guilty of an attempt to murder not 
only A but also B and C. That the mere fact that the amount of arsenic was 
not sufficient to cause the death of A, made no difference AIR 1921 Lah 
108 : 22 Cr LJ 194 (Ladka). 

2-i. Sudden fight.—If either of the appellants had died in conse¬ 
quence of his wounds, it would not have been permissible to convict the 
other of murder on the facts as established, because he would be entitled to 
the benefit of a reasonable doubt and to plead that the case came within 
Exception 4 to Section 300, and that the offence had been committed without 
premeditation in a sudden fight in the heat of passion upon a sudden quarrel, 
and without the offender having taken undue advantage or acted in a cruel 
or unusual manner. That being so, it is clear that neither appellant can be 
legally convicted under Section 307 having regard to the duty of the Court to 
accord to each the benefit of a reasonable doubt. 2 RANG 558 (Thaik). 

2-j. Starvation.—An attempt in order to be criminal need not be the 
penultimate act. It is sufficient in law, if there is present an intent coupled 
with some overt act in execution thereof. For purposes of criminal 
liability, it is sufficient, if the attempt had gone so far, that the crime would 
have been completed, but for extraneous intervention which frustrated its 
consummation. 

A and his mother D deliberately starved and illtreated A’s wife B because 
B had not brought any cash in her dowry. As a result of the starvation, her 
health deteriorated. She was not given any medical treatment and not 
allowed to contact anybody outside the house. One day finding that D 
was away, B escaped from the house and managed to reach the civil 
hospital of the place. She narrated her story to the doctor and was 
admitted as indoor patient. A and D attempted to take B back to their home 
but were not allowed to do so. The condition of B was serious and it took 
ten months of hospital treatment to recoup her, A was tried under Section 
307, I. P. C*, for attempt to murder B by deliberate starving and illtreatment. 

Held that the law cast on A inter alia the duty to provide his wife with 
food, and medical treatment but he wilfully and deliberately failed to 
discharge the obligation he owed to her in the matter of food and medical 
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;ntion though he possessed the capacity, means and ability to perform 
the legal duty. 

(2) That the food was wilfully and intentionally withheld so as to 
shorten the remaining span of her life. 

(3) That it was not a mere preparation, but steps adapted to the purpose 
intended had been taken. But for the intervention of the fortuitous circums¬ 
tances, of the girl having managed to reach the hospital, the accomplishment 
of the object was, according to the medical opinion, within sight; and under 
those conditions B was not expected to survive for long. There was therefore, 
no doubt that A had attempted to murder his wife B within the meaning of 
Section 307, I. P. C. 

(4) That the sentence of three years’ rigorous imprisonment was not 
excessive, having regard to the studied and systematic nature of the attempt, 
steadily pursued for a considerable length of time. AIR 1959 Punj 134. 

3. With such intention or knowledge and under such circums¬ 
tances. —On the question whether Section 307 applies only to an act which 
if carried to its utmost possible limits without any interference from without 
would have caused death, different views have been expressed. 

Allahabad view .—For the application of Section 307, it is not necessary 
that the injury capable of causing death should have been actually inflicted. 
Whoever does any act with intention or knowledge and under such circums¬ 
tances that, if he by that act caused death he would be guilty of murder, is 
liable to punishment under Section 307. If injury is actually inflicted the 
nature of such injury may be of considerable assistance in arriving at the 
finding whether the accused has the . intention of causing the death of the 
victim. The liability of an accused must be limited to the act which he in 
fact did and should not be extended so as to embrace the consequences of 
another act which he might have done but did not. AIR 1940 All 113 : 41 
Cr LJ 362 ( Wazira ). 

The words under ‘such circumstances’ have no other meaning than this ; 
that the act must be done in such a way and with such ingredients that if it 
succeeded, and death was caused by it, the legal result would be murder 
according to Sections 299 and 300. 14 ALL 38 (. Nidha ). 

Bombay view. —The words ‘under such circumstances’ have not such a 
wide meaning as was given to them in Reg. v. Cassidy , (4 BHC 17). Those 
words refer to facts which would introduce a defence to a charge of murder, 
such as, for instance, that the accused was acting in self defence or in the 
course of military duty. But if you have an act done with a sufficiently guilty 
intention and knowledge and in circumstances which do not from their 
nature afford a defence to a charge of murder, and if the act is of such a 
nature as would have caused death in the usual course of events but for 
something beyond the accused’s control which prevented that result, then it 
seems that the case falls within Section 307. 56 BOM 434 ; 34 blr 571 
(' Gogte ). 4 BHCR 17 was dissented from. 

Nagpur view.—An act may be regarded from two points of view : one, 
in relation to the intention which preceded the act, and the other, the actual 
consequence which follows from it. For the purpose of Section 307 
what is material is the intention or knowledge, not the consequence of the 
actual act done for the purpose of carrying out the intention. That section 
clearly contemplates an act which is done with the intention of causing death 
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but which fails to bring about the intended consequence on account of the 
intervention of a cause operating independently of the volition of the agent. 
It is clear that to bring a case within the purview of Section 307, 1. P. G. it is 
necessary to show two things : ( i ) intention to cause death, and (it) failure 
of that intention on account of the intervention of some agency operating 
independently of the agent’s volition. 1943 NAG 411 (Abdul). In order 
to make Section 307, I. P. C. applicable it is sufficient if the act was one cap¬ 
able of causing death and there was an intention to cause death. The ad¬ 
ministration of powdered glass in food is therefore an offonce under Section 
307: 1942 NAG 122 (Gingoo). 

Patna view .—Whether a blow with a hatchet is or is not capable of causing 
death in the natural or ordinary course of events will depend on a number of 
circumstances e. g t> the strength of the blow and the persistence of the attack. 
Where a number of blows are struck at the neck of a person not in a posi¬ 
tion to defend himself it seems that if the attack was successful it would be 
impossible to take any other view than that the act amounted to murder and 
that when death does not result from such an attack it is clearly an attempt 
to murder within the meaning of Section 307. AIR 1941 Pat 51 : 22 PLT 
419 : 42 Cr LJ 303 (B. Dube) dissenting from 15 blr 991. 

Pepsu view .—If a man commits an act with such intention and know¬ 
ledge and under such circumstances that if death had been caused the offence 
would have amounted to murder and the act itself is of such a nature as would 
have caused death in the usual course of events but for something beyond 
his control which prevented that result his act would be punishable as an 
attempt to murder. AIR 1952 Pep 138 : Gr LJ 1467 (. Bakhsish ). 

Rangoon view .—Where the accused presented a gun at the complainant 
and pulled the trigger, no report or discharge resulting, and in the absence 
of evidence to show that the gun was loaded, it was held that the accused’s 
act amounted to no more than presenting an unloaded gun at the complainant 
and pulling the trigger and that the section of the I. P. C. which applies is 
Section 352 and not Section 307. The act which is punishable under Section 
307 must be an act which is itself capable of causing death. Jiwati Das v. King 
Emperor (I904-P. R. 30). 1 RANG 209 (Nga Walk). 

Author's view. — See Note 5. If he by that act caused death does not 
mean if that act was capable of resulting in death. If P under the wrong 
impression that one grain of potassium cyanide in sufficient to cause death 
poisons (l with one grain with the intention of causing death he should be held 
guilty of attempt to murder, if, as assumed there was intention to cause death. 
Of course intention would have to be judged ordinarily from the nature of 
the act done. 

Intention to kill the injured person can be inferred from the nature of 
the act done. 63 

4. If he by thatf: act caused death. — See Note 2. Section 307 does not 
mean that death should not have been caused. If instead of his act causing 
death, death was caused by some other intervening circumstance, Still he 
would be guilty not of murder as we assume that death which resulted had 
not been caused by his act, but of attempt to murder, if he by that act 
caused death he would be guilty of murder. Thus abandoning and exposing 
a child in a thicket with intention to cause its death would fall under Section 


63. 1964 CUT 730=1965 (2) Cr LJ 168 ( Sureridra ). 
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irrespective of the fact that the child had died not from exposure, but 
from neglect by the person who picked the child up, 10 WG 52 (Khuda Bux ). 

5. Is Section 307 exhaustive ?—An attempt to murder cannot be 

punished under Section 302, read with Section 511. 14 ALL 38 {Nidha). 

But a contray view was taken in 4 BHG {Cassidy). See also 56 BOM 434 in 
Note 3. Whether Section 307 is exhaustive or not depends on the view taken 
as to the meaning of the words "under such circumstances.’ See Note 3. 

Author's view. —The author submits that so far as attempts to commit 
murder are concerned Section 307 is exhaustive. But the wording of Section 51 1 
is wider. Section 511 applies to (A) whoever attempts to commit an offence 
punishable with imprisonment. (B) Whoever attempts to cause such an 
offence to be committed and in such attempt does any act towards the com* 
mission of the offence. There are no words in Section 307 similar to B . 
There is no reason to think that the offence of attempt has different meanings 
in Section 307 and Section 511, 

The words with such intention or knowledge and under such circums¬ 
tances had to be used in Sections 307 and 308 because an act may be a 
murder in some circumstances but only culpable homicide not amounting to 
murder under other circumstances. The doing of the same act would under 
same circumstances be only an attempt to commit culpable homicide not 
amounting to murder while the same act would under some other circumstances 
amount to an attempt to commit murder. Even if in both cases there was 
intention to cause death yet it may a mount to attempt to commit murder under 
some circumstances and only to attempt to commit culpable homicide not 
amounting to murder in other circumstances in view of the exceptions to 
Section 300. 

If Section 307 was worded merely as whoever attempts to commit murder 
the above distinction would have been missed. But merely because in Sections 
307 and 308 the words "with the intention or knowledge and under such 
circumstances 1 are used that does not mean that a different meaning is sought 
to be given to the expression "attempt’. Thus in the opinion of the author 
Section 307 is exhaustive and not narrower than Section 511, so far as 
"attempts to murder’ are concerned but Section 511 applies also not only to 
attempts to commit offences but also to attempts to cause an offence to be 
committed. In this respect Section 307 is narrower than Section 511 and 
Section 511 is wider than Section 307. 

6. Common object of unlawful assembly cannot be a mere 
attempt to commit an offence.— See AIR 1955 Bho 9 (Moolckand). 

7. Conviction under Section 307 and Section 326.—Where an 
accused person shoots one with a pistol and thereby causes hurt to him he is 
liable to conviction under the latter part of Section 307 and his conviction 
under Section 326 for the same offence is not warranted. AIR 1953 All 726 : 
1953 Cr LJ 1677 {Nardeo) See AIR 1960 Pun 135 ( Mohandar Singh). 

8. Sentence.— See also Section 19 Bombay Habitual Offenders Res¬ 
triction Act 51 of 1947. In awarding punishment under Section 307 the fact 
die accused had contracted the morphia habit and was a very fickle minded 
person, may be taken into consideration, although there is no indication of a 
plainly marked mental aberration.** 4 Cl was convicted under Section 307 for 


64. 13 Cr LJ 197 ; 1912 PR 6 (Rttfe). 
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^inmitting a murderous assault by night upon his own brother and sentenced 
to 4 years* rigorous irnprisonmpent. The sentence was reduced to three years 
on appeal In revision it was held that in view of the fact that the injured 
man himself has become on friendly terms with his assailant and desired a 
reduction of the sentence, it would be consistent with the ends of justice to 
reduce the sentence to rigorous imprisonment for the period of one year. 
AIR 1944 Pat 37 : 25 PLT 43 : 44 Cr LJ 336. (Sona Rant). Where the crime 
appears to have been committed at a time when the accused who bore an 
exemplary character was labouring under geat mental strain as a result of the 
punishment which had been inflicted on him, justice of the case will be met by 
sentencing him under Section 307 to one year's rigorous imprisonment. AIR 
1941 Pat 51 : 22 PLT 419 : 42 Cr LJ 303 (B. Dube). 

9. Charge.—[In' the charge under Section 302 substitute the words 
‘did an act* for the words ‘caused the death of PQ* by doing an act*] (and hurt 
was caused to—by such act) and thereby committed an offence under 
Section 307, I. P. C. 

Note.—{ ) to be added where applicable, 
must be specified as in Section 302. 


The intention or knowledge 


Merely quoting or translating the wording of a section in a charge— 
“with such intention and such knowledge and in such circumstances’* is not 
enough. The accused should be told the accusation against him precisely. 
AIR I960 MP 11 {Him). 

10. Trial.—.?*' AIR 1962 SC 1198 in Note 58.to Section 302. 


308. Attempt to commit culpable homicide. —Who¬ 
ever does any act with such intention or knowledge and under 
such circumstances that, if he by that act caused death, he would 
be guilty of culpable homicide not amounting to murder , shall 
be punished with imprisonment of either description for a term 
which may extend to three years or with fine, or with both ; and, 
if hurt is caused to any person by such act, shall be punished with 
imprisonment of either description for a term which may extend 
to seven years, or with fine, or with both. 

Illustration 

A y on grave and sudden provocation, fires a pistol at Z-> under such circumstances that if 
lie thereby caused death he would be guilty of culpable homicide not amounting to murder. 
A has committed the offence defined in this section. 

1. Attempt to commit culpable homicide. —Every word in the 
section and all its ingredients are important. See illustration. Culpable 
homicide not amounting to murder is explained in Sections 299 and 300. 
Attempt is explained in Section 511. See also Notes 2-a, 2-c, 2-d and 3 to 
Section 307. Fora propriety of conviction under Section 308, See AIR 
1961 Raj 24 (Mohanlal). 

2. Charge.—You—on or about—at—did an act to wit—(with the inten¬ 

tion of causing such bodily injury as is likely to cause death) (with the know¬ 
ledge that you were likely by such act to cause death) (and hurt was caused 
to—by such act). 

.Note, —Omit the brackets ( ) where inapplicable. 
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309. Attempt to commit suicide. —Whoever attempts to 
commit suicide and does any act. towards the commission of such 
offence, shall be punished with simple imprisonment for a term 
which may extend to one year, or with fine, or with both. 

1. Attempt to commit suicide, —Every word in the section and ail its 
ingredients are important. Where a woman driven almost frantic by pains of 
prolonged labour attempted to take her own life and in so doing her infant 
was bom dead. It was held that she was guilty of attempting to commit 
suicide, but that she could not be convicted of attempting to voluntarily cause 
miscarriage.® 5 An intention to cause the death of the child could not be 
attributed to the accused, though she must be attributed with the knowledge 
however primitive or frightened she might have been that such an imminently 
dangerous act as jumping down the well was likely to cause the child’s death ; 
but the culpable homicide did not amount to murder because, considering 
the state of panic she was in, there was ‘excuse for incurring the risk of 
causing death’, within the purview of the fourth paragraph of Section 300. 
The accused could. not be convicted under Section 309, of an attempt to 
commit suicide, for the word ‘attempt’ connotes some conscious endeavour 
to accomplish the act, and the accused in jumping down the well was not 
thinking at all of taking her own life but only of escaping from her husband. 
1940 ALL 647 ( Dhirajia ). Going on hunger strike for a few days, does 
not amount to attempt to commit suicide. 65 

The accused jumped into a well to avoid and escape from the Police; 
and when rescued he came out of the well of his own accord. It was held, 
that in absence of evidence that he jumped into the well to commit suicide, 
he could not be convicted of an offence under Section 309. 67 Pounding of 
oleander roots with the intention to poison oneself is not an attempt to 
commit suicide. 68 R> with the intention of committing suicide by throwing 
herself into a well, ran to the well, where she was arrested. She was convicted 
under Section 309, I. P. C. of having attempted to commit suicide. It was 
held that the conviction was illegal as she might have changed her mind. 
S MAD 5 ( Ramakka ). Emasculating oneself is not attempt to commit suicide. 
1378 PR 22 (Madhosing). 

2. Sentence. —That the unfortunate woman was driven to commit 
suicide by family discord or poverty, and she should be an object of commiser¬ 
ation and not of punishment. The law confers upon the Court a very wide 
discretion in the matter of punishment, and it is not necessary to inflict a 
sentence of imprisonment upon a person who on account of family discord, 
destitution, loss of a dear relation, or other cause of a like nature, overcomes 
the instinct of self-preservation and decides to take his life. In such a case, 
the unfortunate person deserves indulgence, and should be either released on 
probation of good conduct, or sentenced to a fine if he is not too poor to pay 
the fine. 15 LAH 872 {Mi. Barhat). Severe sentences should not be passed 
in cases of attempt to commit suicide, where the accused suffers from a bodily 
affection which is likely to cause him acute mental depression, 1 Cr LJ 477 
(Appulswamy). 


3. Charge. 

did an act to wit- 


-You—on or about—at—attempted to commit suicide and 
-towards the commission of such offence.. 


65. AIR 1919 All 376 (2) : 20 Cr LJ 395 
(ML Mullia ). 

66. AIR 1962 All 262 ( Ramsunder). 


67. 14 blr 146: 13 Cr LJ 246 (Poonja), 

68, 1883 UC 188 ( Tayee ). 
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S' 310. Thug. —Whoever, at any time after the passing of this 
Act, shall have been habitually associated with any other or 
others for the purpose of committing robbery or child stealing 
by means of or accompanied with murder, is a thug. 

311. Punishment. —Whoever is a thug, shall be punished 
with (imprisonment for life) and shall also be liable to fine. 

Punishment for Thugs'.— Section 310 defines thug. Set Section 311 
for punishment of thugs. See also Section 19 of Bombay Habitual Offenders 
Act, 51 of 1947. 

Of the causing of Miscarriage, of Injuries to Unborn Children , 
of the Exposure of Infants , and of the concealment of Births. 

312. Causing miscarriage. —Whoever voluntarily causes 
a woman with child to miscarry shall, if such miscarriage be not 
caused in good faith for the purpose of saving the life of the 
woman, be punished with imprisonment of either description for 
a term which may extend to three years, or with fine, or with 
both ; and, if the woman be quick with child, shall be punished 
with imprisonment of either description for a term which may 
extend to seven years, and shall also be liable to fine. 

Explanation, —A woman who causes herself to miscarry, is 

within the meaning of this section. 


SYNOPSIS 


/. Causing miscarriage. 

2. Woman with child . 

3 . If such miscarriage be not caused in good 


the woman, 

4. If the woman be quick, with child. 

5. Punishment. 

6. Charge. 


faith for the purpose of saving the life of 


1. Causing miscarriage.—Every word in the section and all its in¬ 
gredients are important. See also Explanation . The authors of the Code 
Wrote:—"With respect to the law on the subject of abortion, we think it nece¬ 
ssary to say only that we entertain strong apprehensions that this or any other 
law on that subject may, in this country, be abused to the vilest purpose. 
The charge of abortion is one which, even where it is not substantiated, often 
leaves a stain on the honour of families. The power of bringing a false 
accusation of this description is, therefore, a formidable engine in the hands 
of unprincipled men. This part of the law will, unless great care be taken, 
produce few convictions, but much misery and terror to respectable families, 
and a large harvest of profit to the vilest pests of society.*’ Note M, p. 151. 
Offences under Section 312 are non-cognizable. 

2. Woman with child.—A distinction is made in Section 312 between 
miscarriage to a woman ‘with child’ and ‘quick with child 5 as a larger punish¬ 
ment is provided for the former. Where the pregnancy has advanced beyond 
seven months from gestation, acts of doctors and nurses which facilitate or 
accelerate delivery cannot be treated as offences under the section only beca¬ 
use the delivery otherwise would have been delayed and particularly when th^ 

child is born alive and no injury is caused to the mother or the child. Ale 
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Mys 27 : Cr LJ 372 ( Malayaza ). A woman is with child within the 
meaning of Section 312, I. P. C. as soon as she is pregnant. Section 312 
requires proof that the woman is ‘with child’, but it is enough if the pregn¬ 
ancy and the intentional expulsion of the immature contents of the uterus are 
established. The words ‘with child’ mean pregnant, and it is not necessary 
to show that ‘quickening’, i. e , perception by the mother of the movements 
of the foetus has taken place or that the embryo has assumed a foetal form. 

9 MAD 369 (Ademma). 19 WG 32 (Arjun). If in fact a woman is not preg¬ 
nant Section 312 does not apply to her even if she believed herself to be 
pregnant. 15 WG 4 ( Kabul Pattur ) ; 3-0 & P 605 (Scudder). 

3, If such miscarriage be not caused lu good faith for the pur¬ 
pose of saving the life of the woman.— It is not an offence if miscarriage 
was caused in good faith to save the life of the mother. Good faith is de¬ 
fined in Section 52. A girl of 15 who was raped became pregnant. A sur¬ 
geon of Harly Street, London, performed abortion operation on her without 
fee. He was acquitted because it was for the prosecution to prove that 
miscarriage was not caused in good faith for the purpose of saving the life 
of the woman, and as it was not necessary for the surgeon to wait until the 
patient was in peril of immediate death if he had reasonable grounds to 
believe that the probable consequence of the continuance of the pregnancy 
would be to make the patient a physical and mental wreck. 1938-3 All ER 
615 (Bourne). 

On a prosecution under section of the Offences Against the Person Act, 
1816, for using an instrument with intent to procure miscarriage, the burden 
rests on the Crown to prove that the operation was not made in good faith, 
for the purpose onlv of preserving the life of the mother, and if in the opinion 
of the jury that burden is not discharged, the accused is entitled to a verdict 
of acquittal. The words “preserving the life of the mother” must be cons¬ 
trued in a reasonable sense. They are not limited to the case of saving the 
mother from violent death ; they include the case where continuance of the 
pregnancy would make her a physical or mental wreck. There are cases, 
we are told, where it is reasonably certain that a pregnant woman will not be 
able to deliver the child which is in her womb and survive. In such a case 
where the doctor anticipates, basing his opinion upon the experience of the 
profession, that the child cannot be delivered without the death of the mother, 
it is obvious that the sooner the operation is performed the better. The law 
does not require the doctor to wait until the unfortunate woman is in peril 
of immediate death. In such a case he is not only entitled, but it is his duty 
to perform the operation with a view to saving her life. Words ought to be 
construed in a reasonable sense, and, if the doctor is of opinion, on reasona¬ 
ble grounds and with adequate knowledge, that the probable consequence of 
the continuance of the pregnancy will be to make the woman a physical or 
mental wreck, the jury are quite entitled to take the view that the doctor who, 
under those circumstances and in that honest belief, operates, is operating for 
the purpose of preserving the life of the mother. 1939-1 K B 687 (Bourne). 

4. If the woman be quick with child. —Quickening is the name 
applied to peculiar sensations experienced by a woman about the fourth 
month of pregnancy. The symptoms are popularly ascribed to the first 
perception of the movements of the foetus, which occur when the womb 
begins to rise out of the pelvis ; and to these movements, as well as probably 
to a change of position in the womb, the sensation is probably due. The 
movements of the foetus are perceptible to the mother before they are made 
evident by an external examination. Tay. Med. Jur., p, 35, Vol. 2. "Quick- 
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is perception by the mother of the movements of the foetus has taken 
place or that the embryo has assumed a foetal form. 9 MAD 369 ( Ademma ). 

5. Punishment.—The Law Commissioners in their First Report, 
Section 349 observed that it is far less criminal for a widow to commit this 
offence than for a married woman. 

6. Charge.—You—on or about—at—voluntarily caused—a woman 

with child to miscarry such miscarriage not being in good faith for the pur¬ 
pose of saving her life (and the aforesaid woman was quick with child). 

313. Causing miscarriage without woman’s consent.— 

Whoever commits the offence defined in the last preceding sec¬ 
tion without the consent of the woman, whether the woman is 
quick with child or not, shall be punished with imprisonment 
for life or with imprisonment of either description for a term 
which may extend to ten years, and shall also be liable to fine. 

Causing miscarriage, without woman’s consent. —Every word in 
the section and all its ingredients are important. See commentary on Section 
312. Consent is defined in Section 90. 


) substitute ‘and such 


Charge.—In the charge under Section 312 for ( 
miscarriage was without her consent’. 

314. Death caused by act done with intent to cause 
miscarriage. —Whoever, with intent to cause the miscarriage 
of a woman with child, does any act which causes the death of 
such woman, shall be punished with imprisonment of either 
description for a term which may extend to ten years, and shall 
also be liable to fine ; 

If act done without woman’s consent —and if the act 

is done without the consent of the woman, shall be punished 
either with imprisonment for life, or with the punishment 
above mentioned. 

Explanation.— It is not essential to this offence that the offen¬ 
der should know that the act is likely to cause death. 

1. Death caused by act done with intent to cause miscarriage.— 

Every word in the section and all its ingredients are important. See also 
Explanation. The intention must be to cause miscarriage of a woman with 
child. It is not necessary that the act done must have been done with the 
knowledge that it was likely to cause death. 10 WC 59 ( K. Gope). 

2. Does any act which causes death.— See Notes 12 to 15 to Section 
299j 2-a to Section 307 and 1-11 to Section 299. 

3. Act done with intent to cause miscarriage of a woman done 

without her consent. —If the woman had not consented the punishment 
provided is graver. Consent is defined in Section 90. 

4. Charge.— You—on or about — at—with intent to cause the miscarri¬ 
age of woman with child, did an act to wit—which caused the death of 
such woman. 
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315. Act done with intent to prevent child being 
born alive or to cause it to die after birth. —Whoever be¬ 
fore the birth of any child does any act with the intention of 
thereby preventing that child from being born alive or causing 
it to die after its birth, and does by such act prevent that 
child from being born alive, or causes it to die after its birth, 
shall, if such act be not caused in good faith for the purpose of 
saving the life of the mother, be punished with imprisonment 
of either discription for a term which may extend to ten years, 
or with fine, or with both. 

1. Act done with intent to prevent child being horn alive or to 
cause it to die after birth. —Every word in the section and all its ingredi¬ 
ents are important. 

2. If such act be not caused in good faith for the purpose of 
saving the life of the mother. —Ste Note 4 to Section 312. 

3. Charge. —The charge should state the act by which the accused 
intended to prevent the child being born alive and should also state that 
the act was not caused in good faith for the purpose of saving the mother. 


3 WC 5 


Model charge. —You—on or about—at—before the birth of a child to— 
did an act to wit—(here 11th to 30th words in the section) and did by such act 
(prevent that child from being born alive) (cause that child to die after its 
birth). 

316. Causing death of quick unborn child by act 
amounting to culpable homicide.-- Whoever does any act 
under such circumstances, that if he thereby caused death he 
would be guilty of culpable homicide, and does by such act 
cause the death of a quick unborn child, shall be punished with 
imprisonment of either description for a term which may extend 
to ten years, and shall also be liable to fine. 


ILLUSTRATION 


A, knowing that he is likely to cause the death of a pregnant woman, does au act 
which, if it caused the death of the woman, would amount to cujpable homicide. The 
woman is injured but does not die ; but the death of an unborn quick child with which 
she is pregnant is thereby caused. A is guilty of the offence defined in this section. 

1. Causing death of quick unborn child by act amounting to 
culpable homicide. —Every word in the section and all its ingredients are 
important. See .Note 2 to Section 299 and Explanation 3 to Section 299. Caus¬ 
ing the death of a quick unborn child must be caused directly and not 
indirectly by causing the death of the mother. Even if separate conviction 
under Section 316 is not objectionable, separate punishment therefor offends 
Section 71. AIR 1953 Tc 374 (Pappan). 

2, Conviction and sentence. —Illustration to Section 316 would seem 
to indicate that the section has no application to a case where the act attribu¬ 
ted to an accused person has resulted in the causing of death of a pregnant 
woman. Even if a separate conviction is not open to exception separate 
punishment would seem to offend Section 71. AIR 1953 Tc 374 {Pappan), 
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Charge.—In the charge under Section 308 for ( ) substitute 

did by such act cause ihe death of the quick unborn child of — ’ 

317. Exposure and abandonment of child under 
twelve years, by parent or person having care of it. — 

Whoever being the father or mother of a child under the age 
of twelve years, or having the care of such child, shall expose 
or leave such child in any place with the intention of wholly 
abandoning such child, shall be punished with imprisonment 
of either description for a term which may extend to seven years, 
or with fine, or with both. 

Explanation .—This section is not intended to prevent the 
trial of the offender for murder or culpable homicide, as the 
case may be, if the child dies in consequence of the exposure. 

SYNOPSIS 


With the intention of wholly abandoning 
the child. 

Explanation . 

If the child dies in consequence of the ex¬ 
posure. 

Sentence. 

Charge, 


1. Exposure and abandonment of child under 5. 

twelve years, by parent or person having 
care of it. 8. 

2. Gases under English statute. 7. 

3. Whoever being the father or mother of a 

child under twelve years of age or 8. 

having the care of such child. 9. 

4. Expose or leave such child. 

1. Exposure and abandonment of child under twelve years, by 

parent or person having care of it. —Every word in the section and all 
its ingredients are important. See Explanation. As long as the child re¬ 
mained alive the charge under Section 317 of “exposure with intent to 
abandon” could have been properly sustained, and had B been tried before 
its death for this offence, she could rightly have been convicted, and as 
provided by the explanation at the end of Section 317, such conviction would 
have been no bar in the event of the child’s death to a prosecution for 
culpable homicide. To give an analogous case, A commits an assault upon 
B and undergoes his trial for an assault before B’s death, which ultimately 
takes place in consequence of the injuries inflicted by A. T’s conviction for 
the assault is no bar to an indictment for manslaughter. But if before As 
trial B dies, then A must be tried for manslaughther, the lesser crime having 
merged into the greater, and the offence committed relating to one and the 
same transaction. When the child died the offence of B under Section 317, 
became absorbed in the more serious charge of culpable homicide, anc! the 
unlawful act of exposure having directly caused the death, and being done 
with the knowledge it was likelv to cause death, brought the accused within 
the operation of Section 304. It seems that the maxim “ nemo debet bis puniri 
promo delicto” applies, and that in such a case, two separate sentences can 
no more be passed than they could for murder and wounding with intent 
to murder, where the death of the party attacked had taken place, and the 
death and the wounding involved one and the same transaction. The 
criminal exposure under Section 317 was the direct cause of the death of 
of the child, and therefore, the crime, instead of stopping at Section 
317 , death being caused, took the more serious shape under Section 304. It 
was of course perfectly proper to frame a charge upon Section 317, because 
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being the exposure, the 
Section 317. 2 ALL 349 


' any question arisen about the cause of death 
transaction would have resumed its character under 
( Banni ). 

2. Cases under English statute. —If the mother of the child leaves 
it at the father’s door, tells the father to look after it and if the father allows 
the child to remain there for several hours at night he is guilt) of having 
abandoned and exposed the child. LR I CCR 2311 (White). A mother 
who puts the child in a hamper packed with cotton wool and gives it to a 
railway for being forwarded by Railway is guilty. LR 1 CCR 122 ( Falk - 
ingham). 

3. Whoever being the father or mother of a child under twelve 

years of age or having the care of such child.— When-the accused No. 
2, the elder sister, took or received the child from its mother and conveyed 
it to a railway carriage and then went off with it leaving the mother 
behind, she became immediately responsible for the well being of the child. 
It does not matter that her ultimate object was to leave the child and return 
without it. She was nevertheless for the time being the person who had 
the care of the child within the meaning and intention of these words as 
used in Section 317. 41 BOM 152 : 18 blr 934 (Cripfis). 

4. Expose or leave such child.— The words of Section 317, should be 
dealt with in the most literal sense. To expose literally means to physically 
put outside, so that such putting outside involves some physical risk to the 
person put out. Having reference to a child, it would mean putting it some¬ 
where where it could not receive the protection necessary for its tender age ; 
as, for instance, putting it outside the house, whereby it would be exposed to 
the risk of climate, wild beasts and the like. The exposure contemplated by 
the Act was one by which danger to life might immediately ensue. It seems 
that as the word ‘leaves’ comes in immediate juxtaposition with the word 
‘expose’, the word ‘leaving’ means leaving in a sense ejusdem generis as the 
exposure, and indicates an offence only slightly distinguishable from exposing. 
It cannot mean leaving in the large sense of abandonment, but must be 
construed in strict connection with the word ‘exposure 5 . The narrower cons¬ 
truction of the words ‘expose or leave’ is much strengthened by the insertion 
of these striking words ‘in any place’. 18 ALL 364 (Mirchia). 1877 PR 5 
(Mt. Bhutan) . Upon a charge being preferred against a mother of exposure 
and adandomnent of her child, under Section 317, the Sessions Judge believed 
that the accused had left the child at a particular spot with the intention 
that it should be found ancl cared for by the owner of a neighbouring house. 
He acquitted her, holding that the offence charged had not been committed, 
inasmuch as the child had been deliberately placed where it would be, (as 
in fact was), found and looked after. It was held that the acquittal was 
wrong. The gist of the offence under Section 317 is the exposure or leaving 
with intention to wholly abandon, and the manner of exposing or leaving, 
and the consequences likely to ensue are not essential ingredients, though 
they may be taken into consideration in passing sentence. 24 MAD 662 
( Anlakke ). 

Where a woman, immediately after giving birth to an illegitimate child 
and throwing it into a thorn bush, walked nearly a mile and a half, gave a 
false account of her condition to her companions, dispensed with any assis¬ 
tance even after she reached home, denied having given birth to a child 
when questioned by the Headman next morning and never asked after the 
child’s welfare at any time or showed any solicitude on the subject, it was 
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h#d that the woman was guilty of the offence under Section 317. 24 IC 837 

( Mirein ). If a mother leaves the house of the child’s father leaving the child 
there, she would not be guilty. 1893 AWN 100 ( Jeoni ). 

5. With the intention of wholly abandoning the child. —Intention 
of wholly abandoning the child is necessary. It is not necessary that in 
addition there must be intention to abandon the child so as to endanger its 
life. 1 Weir 331 (Shunkulamma) . See illustration (b) to Section 307. 

The intention of the appellant was to wholly abandon the child. It can¬ 
not be said that when she handed over the child to J she exposed the child. 
The question is can she be said by handing over the child to this other woman 
to have left it in any place ? It would be straining the words of the section 
to hold that this was a leaving of the child in a place. The Legislature might, 
if it had chosen, have made such conduct as the appellant has been guilty of 
punishable either by some other section or by some appropriate words in the 
section under consideration. The section might have been made to run in 
any place or with any person But to interpret the section as it stands : and 
as it stands it does not provide for the punishment of the act which the 
appellant has committed. 18 ALL 364 ( Mirchia ). 16 WC 12. The gist of 

the offence under the Indian law is the exposure or leaving of the child in 
any place with the intention of wholly abandoning it. 24 MAD 662 (. Antakke ). 
In order to secure a conviction under Section 317, it is incumbent on the 
prosecution to prove, beyond all reasonable doubt, that the accused had ex¬ 
posed or left a child under the age of twelve years in some place with the 
intention of wholly abandoning it. That section will not apply to a case of 
mere neglect or temporary abandonment. If in any particular case there is 
reasonable doubt as to the intention with which the child was left, the ac¬ 
cused is entitled to the benefit of the doubt. AIR 1920 Nag 181 : 21 Gr 
LJ 253 : 55 IG 205 (Gitabai). 

6. Explanation. —The explanation of Section 317 seems to indicate 
with much clearness the scope and purview of the section and the nature of 
the evil against which it sought to provide. That explanation provides for 
the case of injuries actually ensuing that the guilty person shall be punished 
for the injury so inflicted according to the circumstances under which the 
injury is done, i. e. for murder or culpable homicide, as the case may he. 
18 ALL 364 {Mirchia). 

7. If the child dies in consequence of the exposure.— If the child 
dies in consequence of the exposure, the offender may be convicted for culp¬ 
able homicide or murder. But if the child dies but not in consequence of the 
exposure, Section 299 would not apply but Section 317 may apply. 

8. Sentence.— The manner of the exposure of leaving and the conse¬ 
quences likely to ensue from it are not essential ingredients of the offence 
under the Indian law, though they may often be properly taken into consider¬ 
ation in estimating its gravity and in apportioning the sentence. 24 MAD 
662 {Antakke). 

9. Charge. —You — on or about — at—(being the father of—) (being the 

mother of—) (having the care of—) a child under the age of twelve years 
exposed or left such child in a place to wit—with the intention of wholly 
abandoning such child. 
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318. Concealment of birth by secret disposal of dead 
body. —Whoever, by secretly burying or otherwise disposing of 
the dead body of a child whether such child dies before or after 
or during its birth, intentionally conceals or endeavours to con¬ 
ceal the birth of such child, shall be punished with imprisonment 
of either description for a term which may extend to two years, 
or with line, or with both. 


SYNOPSIS 


J. Concealment of birth by secret disposal of 5. 

dead body of a child. 

2. Secretly burying. 6 . 

3. Dead body of a child. 7. 

4 .. Child. 8. 


Whether such child dies before or after or 
during its birth. 

Intention of concealing the birth of a child. 
Conviction under Section 302 or Section 318. 
Charge. 


1. Concealment of birth by secret disposal of dead body of a 
child.—Every word in the section and all its ingredients are important. “It 
is immaterial whether the child died before, at or after its birth. In order 
to constitute this offence a woman must have been delivered of something 
which may properly be called a child, and not the unformed subject of a 
premature miscarriage. The child must be so far developed that in the 
ordinary course of events it would have had a fair chance of life when born. 
There must be a concealment of the fact of birth, carried out by a secret 
disposition of the body, and this implies some act of concealment. Proof 
that, a woman still had the body of her child in her possession, though, about 
tp dispose of it, or that she allowed others to take away the body, unless it 
was at her request or with her privity, or that she merely denied that she 
had given birth to a child, is not sufficient, to support a conviction for conceal¬ 
ment. There is a concealment when the child is placed where it is not likely 
to be found ; and the most complete exposure of the body in a secluded place 
where it would not be likely to be found may be a concealment. But leaving 
it in a street, though it may amount to a public nuisance, is not a conceal¬ 
ment of birth. The secret disposition need not be in a place where it is 
intended finally to leave the body ; a temporary place of concealment is 
sufficient. The dead body must be found and identified as that of the child 
the attempted concealment of whose birth is alleged. A person does not 
commit the offence of endeavouring to conceal the birth of a child, if such 
person puts it while it is still alive in a place of concealment, even though it 
may subsequently die ; but if such person later on visits the place, and, find¬ 
ing the child dead, replaces the clothes of other things with which it was 
concealed, she commits this offence. The offence does not consist in the 
concealment of the birth of a child from any particular individual, but in 
such a concealment as would keep the world at large in ignorance of the 
birth. Hals., Section 1207. 1 Cox 56 ( Derharn) ; 11 Cox 686 (Bate) ; 7 C & 

P 644 (Douglas) ; 8 C.& P 755 (Turner) ; 9 Cox 550 (Sleep) ; 11 Cox 542 
(Cook) ; 11 Cox 41 (George); 15 Cox 171 (Clark). 1845-1 Car & K 623 
[Coxhead). 

Under Section 318, concealment of the birth of a child means conceal¬ 
ment from all and sundry. It is not an offence within the section if the 
endeavour to conceal proceeds from a desire to escape individual observation 
or anger, though the accused will not escape the consequences of her act if 
she merely discloses the fact of the birth to some confidante. A woman is 
not bound to announce that she is going to have a child, and If the child 
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Lives, she is quite at liberty to keep its existence secret. To convict a woman 
of attempt to conceal the birth of her child, the dead body must be found 
and identified as that of the child. Queen v. Morris (1848-2 Cox GG 489) 
and Reg* v. Williams were referred to. 62 CAL 1127 (Shailabala) . The plac¬ 
ing of the dead body of a child on a batora (dung heap) quite close to a 
public road does not amount to a secret disposing of it within the meaning of 
Section 318. 14 Gr LJ 525 : 20 IG 1005 (Bakhtawari) , Where a person leaves 

the dead body of a child in a public place near a number of houses, there is 
‘no secret disposition of the body’ within the meaning of Section 317, I. P. G. 
12 Or LJ 562 : 12 IG 650 (Abbas Bt). 

If the child was merely let in a public place where it would be found by 
people not looking for it, then there is no secret disposition of the child’s 
body. 3 Gr LJ 432 (MiPyo). The accused being pregnant with an illegiti¬ 
mate child went to the village jungle for purposes of nature and there in the 
presence of another woman, gave birth to a child which died almost imme¬ 
diately. The dead body was left on the spot where the birth took place and 
was there discovered two or three days afterwards. It was held that the 
mere leaving of the body where the birth took place did not constitute an 
offence under Section 318. 2 Gr LJ 667 (Saraswati) which dissented from 5 

C P I, R Cr 29. 

2. Secretly burying. — See Notes 1 and 3. 

3. Dead body of a child.— Section 318 applies only wheie the dead 
body of a child is secretly buried or otherwise disposed of and not to the case 
where the child was alive even though it may subsequently die. 10 Gox 448 
■;(May ). But in such a case, the offence may be culpable homicide or mur¬ 
der. But if a person who places a live child in a place of concealment and 
visits the child after it is dead and does something to continue its conceal¬ 
ment he is guilty. 4 Gox 449 (Hughes), Causing the death of a live child 
by disposing it of may amount to murder. 1 Weir 334 ( Subbalakshmi ). Where 
there is no evidence that the child was dead when it was secretly disposed of, 
no offence under Section 318 is committed. 62 CAL 1127 (Shailabala). 

4. Child.— To support a conviction, under Section 318, it is sufficient 
to show that a child was born and that the child was sufficiently developed 
to have lived if born alive. 1 blr 155 (Radha). The offence punished by 
Section 318 cannot be committed unless the child has reached such a stage 
of maturity at the time of birth that it might have been a living child. 3 
Gr LJ 432 (Mi Pyo). 

The woman must have delivered something which may be reasonably 
called a child. 4 F & F 110 (Hewitt). Section 318 does not apply to a foetus 
4 months old. 4 MHC (Apx. 63). Although no specific limit can be assign¬ 
ed to the period when the chance of life begins it may be safely assumed that 
in the case of a child which has been less than 7 months in the womb, the 
great probability is that it would not be born alive. 6 Gox 388 (Batemen). 
But in 9 Gox 506 ( Colmer) it was held that a foetus not bigger than a man’s 
finger but having the shape of a child might be a child for this purpose. 
(Hals., p. 598). 

5. Whether such child dies before or after or during its birth.— 

See the section and Note 4. 

6. Intention of concealing the birth of a child.-& Note 1 
Where the birth of the child was known to most of the villagers in the village. 
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inference can be drawn that the disposing of the body was with the inten¬ 
tion of concealing the birth of a child. In this case the plea of the accused 
was that as the child died immediately after birth, it was thrown into a well 
according to village custom. AIR 1952 MBh 124 : Cr LJ 1187 ( Reshari ). 
A woman who has delivered a child in the compound of her house and leaves 
it there is not guilty of this offence. 1892 UG 607 ( Amina ). 

7. Conviction under Section 302 or Section 318.— Unless there is 

clear evidence of murder against a person secretly disposing of the dead body 
of a child, which is found to have been killed after its birth, such person 
should not be charged and tried for murder but should be convicted under 
Section 318. 1 Weir 324 (Subbalakshmi). 

8. Charge.~-~You—on or about—at*~by (secretly burying) (disposing 

of) the dead body of the child of—intentionally concealed or endeavoured 
to conceal the birth of such child. 

Of Hurt 

319. Hurt.—Whoever causes bodily pain, disease or infir¬ 
mity to any person is said to cause hurt. 

1. Hurt.—There is nothing in Section 319 to suggest that the hurt 
should be caused by direct physical contact between the accused and his 
victim. Where serious mental derangement is caused by some voluntary act, 
hurt is caused ; for instance, a person who deliberately sets out to cause shock 
to somebody with a weak heart and succeeds in doing so causes hurt. For an 
offence of hurt, it is necessary to prove that the accused did the act complain¬ 
ed of with the intention of causing hurt or with the knowledge that he was 
likely to cause hurt. AIR 1944 Sind 1S ; *. 45 Cr LJ 247 (Jashanmal ). 

2. Hurt and assault.—The authors of the Code observe : Many of the 
offences which fall under the head of ‘hurt’ will also fall under the head of 
'assault 2 3 * 5 . A stab, a blow which fractures a limb, the flinging of boiling 
water over a person, or assault, are also ac ts which cause bodily hurt. But 
bodily hurt may be caused by many acts which are not assaults. A 
person, for example, who mixes a deleterious potion, and places it on the 
table of another; a person Who conceals a scythe in the grass on which 
another is in the habit of walking ; a person who digs a pit in a 
public path intending that another may fall into it, may cause serious hurt, 
and may be justly punished for causing such hurt, but they cannot, without 
extreme violence to language, be said to have committed assault. We propose 
to designate all pain, disease and infirmity by the name of hurt. Note 
M, p. 151. 

3. Bodily pain, disease or infirmity,— See Note 3. Bodily pain may 

be caused by any means e.g, poisoning, knocking down a person, dragging, 
pulling, pushing, kicking, pulling hair, twisting hands or ears, throwing stones 
or brickbats, blows with fist or stick or weapons, squeezing testicles, setting 
of traps, digging of pit falls, placing ropes across a road, etc . AIR 1917 Bom 
259 : 19 blr 823 : 18 Gr LJ 1010 {Jiba) (a case of squeezing of testicles) ; 
46 ALL 77 (a case of hurt by poisoning); 2 ALL 522 ; AIR 1918 Bom 247 : 
19 blr 902 : 19 Gr LJ 93 ; 42 GAL 313 ; AIR 1930 Gal 720 ; 34 CWN 583 ; 
1941 MWN 815 ; AIR 1941 Mad 560 : MWN 220 ; AIR 1936 Mad 788 ; 
1941 RANG 138. 

The bodily pain or infirmity may either be permanent or temporary. 
If a person by the administration of that drug is thrown into a delirium, with 
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thie possible risk of falling into coma and becoming unconscious for the time 
being, it is clear that both bodily pain and infirmity are caused. "Infirmity” 
has been defined as inability of an organ to perform its normal function 
which may either be temporary or permanent. Dhatura is a very common 
drug, and it is well known that it is poisonous. A person must be presumed 
to know that such a drug is poisonous. If he causes such a drug to be 
administered, he must be presumed at least to know that it is likely 
that he will thereby cause hurt. GJ vVhere the scheme of the accused was to 
present himself in the dark before the woman in sudden and horrifying 
manner, the inevitable consequence of which would be a sharp shock to the 
nervous system so as to induce the woman to vacate the premises the intention 
must have been to induce in her a sufficient state of fright or hysteria to serve 
the accused’s purpose. The accused must be presumed to have intended to 
cause hurt or to have known it likely that hurt would be caused. The dura¬ 
tion of the state of mental infirmity would be immaterial. Infirmity denotes 
an unsound or unhealthy state of the body or mind and clearly a state of 
temporary mental impairment or hysteria or terror would constitute Jinfirrnity 
within the meaning of that expression in Section 319. 70 Grievous bodily 
harm may be inflicted by merely frightening a woman so that she jumped 
from a window and was hurt. 8 QjBD 54 (Halliday). 

Disease.—Communicating disease by means of germs would be hurt. 

In 22 QBD 23 ( Clarence ) majority of nine judges held that the communication 
of venereal disease during sexual intercourse with consent is not hurt or 
assault. 

4. To any person —means not to oneself but to some other person. 
1878 PR 22 ( Madko). See also Note 2 to Section 321. 

320. •Grievous hurt.—The following kinds of hurt only- 
are designated as “grievous” : 

Firstly —Emasculation. 

Secondly —Permanent privation of the sight of either eye. 

Thirdly-- Permanent privation of the hearing of either ear. 

Fourthly —Privation of any member or joint. 

Fifthly —Destruction or permanent impairing of the powers 
of any member or joint. 

Sixthly —Permanent disfiguration of the head or face. 

Seventhly —Fracture or dislocation of a bone or tooth. 

Eighthly— Any hurt which endangers life or which causes 
the sufferer to be during the space of twenty days in severe bodily 
pain, or unable to follow his ordinary pursuits. 

SYNOPSIS 

6 . 


1 . 

2 . 

3. 

4. 

5 . 


Grievous hurt. 
Emasculation. 
Permanent disfiguration 


Fracture or dislocation of a bone or tooth. 
Any hurt which endangers life . 


Hurt which causes the sufferer to be during 
the space of 20 days in severe bodily pain 
of the head or or unable to follow his ordinary pursuits . 

7. Bums. 

8. Proof. 


69. 46 ALL 77 : 21 ALJ 844 (Ants). 70* AIR 1944 Sind 19 ; 45 Cr LJ 247 ( Jashanmal). 
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L Grievous hurt.—The authors of the Code wrote “We have found 
it very difficult to draw a line between those bodily hurts which are serious, 
and those which are slight. To draw such a line with perfect accuracy is, 
indeed, absolutely impossible, but it is far better that such a line should be 
drawn, though rudely, than that offences, \ some of which approach in enor¬ 
mity to murder, while others are little more than frolics which a good natur* 
ed man hardly resents, should be classed together. We have, therefore, 
designated certain kinds of hurts as grievous. We have given this name to 
emasculation, to the loss of the sight of either eye, to the loss of the hearing 
of either ear, to the loss of any member or joint, to the permanent loss or the 
imperfect use of anv member or joint, to the permanent disfiguration of the 
head or face, to the fracture and to the dislocation of bones. Thus tar we 
proceed on sure ground. But a more difficul t task remains. Some hurts, 
which are not like those kinds of hurts we have just mentioned, distinguished 
bv a broad and obvious line from slight _ hurts, can nevertheless be most 
serious. A wound, for example, which neither, emasculates the sufferer,, nor 
blinds him, nor destroys his hearing, nor deprives him of a member or a joint, 
nor permanently deprives him of the use of a member or a joint, nor 
disfigures his ' countenance, nor breaks his bones, nor dislocates them, 
may yet cause intense pain, prolonged disease, lasting injury to the constitu¬ 
tion. It is evidently desirable that the law should make a distinction bet¬ 
ween such a wound and scratch which is healed with a little sticking-plastei - 
A beating, again, which does not maim the sufferer or break his bones, may 
be so cruel as to bring him to the point of death. Such a beating, it is clear, 
ought not to be confounded with a bruise which requires only to be bathed 
with vinegar, and of which the traces disappear in a day. Note M, p. 151. 

See AIR I960 Ker 301 ( Varkey). 

2. Emasculation. — K, a woman resorted to a form of attack not very 
uncommon among women of her class, and did so with such force and persis¬ 
tence that she reduced the man’s testicles to pulp and killed him by the shock 
thus given to the nervous system. If she was then thinking of the money, 
and instended to kill the man or knew that death would most probably result 
from the act, she would be undoubtedly guilty of murder. It was, however, 
suggested that this form of attack is so common and so rarely fatal that she 
could have had no such intention or knowledge and ought to be found guilty 
only of having voluntarily caused hurt. Norman Ghevers, however, says that 
this form of assault is “extremely liable to prove fatal”: ( Medical Juris¬ 
prudence , p. 478, Ed. of 1870) ; the injuries would have proved fatal even 
“if the man had been, in sound health”. 19 MAD 356 {Kalyani). 

3. Permanent disfiguration of the head or face.—To ‘disfigure’ 
means to do something which detracts from personal appearance. F. R. of 
Law Commissioners, Section 373. A girl of tender years, had been suspended 
from the ceiling of a room by her hands and feet, and both her checks 
branded with a hot iron. If the scars on the complainant’s face were of a 
character to cause any permanent disfigurement, the offence amounted to 
vrievous hurt. 1 BHCR 101 (Anta). Where a person causes a cut 1" x 
i " x 1'' on the bridge of the nose of another with a sharp weapon like a 
razor or knife this amounts to permanent disfiguration even though the in¬ 
ternal wall separating the two nostrils is intact. A chance remark by the 
doctor who examined the person injured that the injury may heal in future 
if the person puts on flesh or that the disfiguration was not very noticeable 
cannot take the offence out of the mischief of Section 326. AIR 1950 
Ajm 13 (1) ( Kedarmal). 
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4. Fracture or dislocation of a bone or tooth.—Ordinarily, fracture 

means 'breaking’ of a bone. Fissured fracture is one in which there is no 
displacement of the fragments, and this condition may be caused by direct 
or indirect violence, usually resulting trom a fall or a blow from a blunt 
object. These fissures may extend far and wide from the point struck, may 
implicate one or both tables, and not infrequently run down into the base. 
A scratch or a cut which does not go across the bone cannot be said to be a 
fracture of a bone within the meaning of Section 320. Both outer and the 
inner tables of the skull bone may be considered to be bones by themselves 
and fracture of outer or the inner table by itself can be taken to be a iractuie 
of a bone in the meaning of Section 320. A crack which does not involve 
both the tables of the skull bone may amount to a fracture of a bone. A 
fissured fracture of the outer table of the skull bone would therefore, bring the 
cause within the definition of grievous hurt. 71 Where the evidence is merely 
that a bone has been cut and there is nothing whatever to indicate the extent 
of the cut, whether deep or a mere scratch upon the surface, it is impossible 
to infer from that evidence alone that grievous hurt has been caused. 72 The 
primary meaning of the word “fracture” is “breaking” though it is hot neces¬ 
sary in the case of fracture of the bone that it be divided into two separate 
parts because it may consist merely of a crack ; but if it is a crack it must be 
a crack which extends from the outer surface of the bone to the inner sur¬ 
face. 73 If a bone is scratched or cut it may not be cracked or fractured 
and it may not be grievous hurt. AIR 1956 Mad 97 {Ambalathil) . 1951 

AWR (HO) 107 (Babutah). 

Mere scratch to the bone is not a fracture but a ciack is. 74 

5. Amy hurt which endangers life.— See also Note 7. The phrase 
“any hurt which endangers life” was not intended to apply to cases, in which 
life was not merely “endangered but actually taken away 75 .” The line bet- 
ween culpable homicide not amounting to murder and grievous hurt is a very 
thin and subtle one. In the one case the injuries must be such as are likely 
to cause death ; in the other the injuries must be such as endanger life. AIR 
194(3 Bom 38 : 47 blr 998 : 47 Or LJ 378 FB {IVahab). Injury must actually 
endanger life to be grievous. 70 

Examples of hurt endangering life : 

(1) Any hurt which is likely to cause death, e.g. stab on the abdomen or 
head or vital part. (2) Emasculation. (3) Hurt causing rupture of spleen. 
(4) Forcibly squeezing testicles. (5) Incised wound on the neck. (6) Stab 
on the arm. (7) Forcibly thrusting a lathi into the rectum and causing 
bleeding. (8) Applying hot ladle to various parts of the body . 

(1) 42 ALL 302 ( Ramsingh) ; 1944-2 GAL 305 (Asgarali) 5 AIR 1939 Mad 
269 : 40 Gr LJ 308 (Atm) ; AIR 1932 Oudh 29 : 34 Or IJ 99 (BharatsmghU 
AIR 1955 SC 216 : SCJ 106 : MWN 161. 2) 19 MAD 356 (Kutyaru). 3) 

3 ALL 776 (Lb) ; 2 ALL 766 (O'Brien) ; 4 CAL 764 (Ketabdi) (4) AIR 
1917 Bom 259 : 18 Gr LJ 1010 : 19 blr 823 (Jiba); 19 MAD 356 (. Kalyam). 


71. 

72. 


73 . 


AIR 1955 Raj 36: Or LJ 579 {Kalya). 
AIR 1956 Raj 39. 

AIR 1942 Pat 376 : 23 PLT 633 : 43 
Cr IJ 511 ( Mutukdhari ). AIR 1956 
Mad 97 (Ambalathil). 

AIR 1937 Rang 253 : 38 Cr IJ 960 
(Mating Po). Contra AIR 1956 Raj 


74. AIR 1965 Mad 10 (In re Mokkasamy) : 
77 Mad LW 347 : 1964 All VVR (Sup) 
20 : 1964 Mad LJ (Cr) 601 : (1964) 
2 Mad LJ 437. 

75. AIR 1924 Mad 41 : 24 Cr LJ 721 
(Marimulhu). 

76. 1963 (1) Cr LJ 387 (Ra/nlal). 
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(5) AIR 1930 Lah 305 : 31 PLR 289 : 31 Cr LJ 77 (. Raji ). (6) AIR 1939 

Mad 269 : 40 Cr LJ 308 (rAlatri). (7) AIR 1935 Oudh 468 (Sital) ; (8) AIR 
1935 All 282. 36 Cr LJ 346 {Pansing). 

Where a right thumb was cut with a sharp weapon and was hanging 
merely by the skin, it was held to be not grievous hurt as it did not fall under 
clause (8). 19 BOM 247 ( Vasta ). 

The victim was a young and well-built girl of 22 years of age. The 
blows in question were inflicted on a vital part of the body, i.e. the neck. 
That being so, even though the accused stopped raining blows upon his wife 
on being reprimanded by M, the blows already inflicted by him on the said 
vital part of the body must not only have been so hard as to have endangered 
life, but the accused will be deemed to have intended to cause or at least to 
have known that he was likely to cause hurt which endangered the life of the 
victim of his assault* There can therefore be no doubt whatsoever that the 
accused voluntarily caused grievous hurt to Mt. G. AIR 1953 Him P 1 : Cr 
LJ 84 ( Dissu ). 

6. Hurt which causes the sufferer to be during the space of 20 
days in severe bodily pain or unable to follow his ordinary pursuits.— 

An injured man may be quite capable of following his ordinary pursuits long 
before twenty days are over, and yet for the sake of permanent recovery or 
greater ease or comfort be willing to remain as a convalescent in a hospital, 
especially if he is fed at the public expense. Proof of mere residence in a 
hospital cannot be taken as equivalent to proof of grievous hurt. Before a 
conviction can be passed for that very serious offence, one of the injuries 
defined in Section 320 must be strictly proved. 19 BOM 247 (Vasta). AIR 
1958 Ker 8. 55 IG 560. 

7. Burns.—Injuries inflicted with the help of burning firewood cannot 
be considered as a grievous hurt as they do not come within the specific items 
of the injuries mentioned in the definition of grievous hurt ; nor do they en¬ 
danger life. 1953 GUT 453 : AIR 1953 Ori 308 : Gr LJ 1713 (Behera). 

8. Proof.—In cases of hurt it is the duty of the Magistrate to come to 
a finding of his own as to whether the hurt was grievous or simple, and for 
this purpose to examine the medical officer to ascertain whether the injuries 
are of any of the kinds specified in Section 320. It is not the business of the 
medical officer to classify a hurt as grievous or simple, but to describe fact, 
from which the Magistrate will decide whether the hurt is grievous or not. 
4 Gr LJ 202 (.Po Mating ), 

321. Voluntarily causing hurt. —Whoever does any act 
with the intention of thereby causing hurt to any person, or with 
the knowledge that he is likely thereby to cause hurt to any per¬ 
son, and does thereby cause hurt to any person, is said “volun¬ 
tarily to cause hurt 5;> . 

1. Voluntarily causing hurt. —Every word in the section and all its 
ingredients are important. Intention and knowledge of likelihood are ex¬ 
plained in Appendix A, Appendix B, and Appendix G. Section 321 merely 
defines voluntarily causing hurt which is punishable under Section 323. 

Q, who had a quarrel with his debtor over non-discharge of a loan, pelted 
brickbats at his house knowing that there were occupants in it, and hurt one 
of them. A person causes an effect “voluntarily’* not only when he actually 
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intends to cause it, but when he employs means which he knows, or has 
reason to believe, to be likely to cause it. In this case, Q> primary intention 
was probably only to annoy the people in the house, but knowing that M 
was there he must have known that he was likely to hit her and as he actually 
did so, he committed the offence of voluntarily causing hurt. 17 Cr LT 465 
36 IC 145 (Mating Po). 

2. To any person. —If 0 intending to cause hurt to L or with the 
knowledge that he is likely to cause hurt to L, causes hurt to M, Q is guilty 
under Section 323. The same principle applies to the definition of volunta¬ 
rily causing grievous hurt in Section 322. The language of Section 321 and 
Section 322 covers a case in which a man intending to aim a blow at one 
person strikes another. For. example, while intending to cause hurt to L, a 
woman, Q. actually causes hurt not to her but to "an infant or child she is 
carrying in her arms. 77 While intending to cause hurt to L, Q may actually 
cause hurt not to L but to M who intervenes. 78 Both these unexpected events 
may coincide. £), intending to cause hurt to L causes hurt not to L 
but to £>, an infant in the arms of M who tries to intervene and go to the 
assistance of L or to ward off the blow aimed at Z. 79 While intending to 
cause hurt to Z, (£ may actually cause hurt not to L but to a child or some 
one else in his proximity. 89 In all these cases Q, is responsible in the same 
way as if the hurt or grievous hurt, as the case may be, had been caused to Z. 
5 BHCR 59 (. Dhania). To detect a habitual thief of toddy pots and intending to 
cause injury to him Q. mixed a juice in a toddy pot which instead of being drunk 
by the thief was drunk by some soldiers who were injured. Q was held 
guilty under Section 328. 5 BHCR 59 ( Dhania ). 

Sections 321 and 322 make it dear that the guilt of an accused person 
remains just the same whether in seeking to inflict simple hurt or grievous 
hurt, as the case may be, upon one person he actually causes the intended 
hurt to that person or to some other. AIR 1941 All 288 : 42 Cr LT 621 
(Chhallu). ' J 

322 Voluntarily causing grievous hurt.—Whoever vo¬ 
luntarily causes hurt, if the hurt which he intends to cause or 
knows himself to be likely to cause is grievous hurt, and if the 
hurt which he causes is grievous hurt, is said “voluntarily to 
cause grievous hurt”. 

Explanation .—A person is not said voluntarily to cause griev¬ 
ous hurt except when he both causes grievous hurt and intends 
or knows himself to be likely to cause grievous hurt. But he is 
said voluntarily to cause grievous hurt, if intending or knowing 
himself to be likely to cause grievous hurt of one kind, he actu¬ 
ally causes grievous hurt of another kind. 


Illustration 


A, intending or knowing himself to be likely permanently to disfigure Z* s face, gives 
Z a blow which does not permanently disfigure Z’$ face, but which causes Z to suffer severe 
bodily pain for the space of twenty days. A has voluntarily caused grievous hurt. 


77. 3 CAL 623 (Sahae) ; 24 Cr LJ 789 79, AIR 1920 Bom 224 : 21 blr 1101 : 21 


78. AIR 1920 Bom 224 : 21 blr 1101 : 21 
Cr LJ 85 ( Chatur). 


(Jageshvar) ; AIR 1924 Lah 47 : 24 
Cr LJ 4 (Dyal). 


80. AIR 1919 All 379 : 16 ALT 615 ; 
Cr LJ 517 (Kwe). 


Or LJ 85 (Chatur). 
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L Voluntarily causing grievous hurt . 

2. Cases of diseased spleen or heart. 

3. Offences falling only under grievous hurt 


even when death is caused. 


4. Application of Section 34. 

5. Common object of unlawful assembly. 

6. To any person . 

7. Abetment of grievous hurt. 


1. Voluntarily causing grievous hurt.— -Every word in the section 
and all its ingredients are important. See also Explanation and Illustration. 

A Court dealing with a charge of voluntarily causing grievous hurt must 
consider and decide not only whether grievous hurt has been caused, but if it 
has been caused, whether the accused intended or knew himself to be likely 
to cause grievous hurt. If he intended or knew himself to be likely to cause 
simple hurt only, he cannot be convicted under Section 325. 28 IC 1007.: 

16 Cr LJ 431 [Nga Tune). 

The essential ingredients of the offence of voluntarily causing grievous 
hurt are three in number : (1) grievous hurt as described in Section 320 must 
first be caused. If the hurt actually caused is simple, a person cannot be 
held guilty of voluntarily causing grievous hurt, even if it was in his con¬ 
templation ; (2) the offender intended or knew himself to be likely to cause 
grievous hurt. If he intended or knew himself to be likely to cause only 
simple hurt, he cannot be convicted for the offence under Section 325 even if 
the resultant hurt was grievous. In other words, to constitute the offence of 
voluntarily causing grievous hurt, there must be complete correspondence 
between the result and the intention or the knowledge of the accused ; (3) the 
hurt was caused voluntarily. In other words, the causation of grievous hurt 
was either in contemplation or was the likely result of the act done. It is 
manifest that in the nature of the things, it is difficult to obtain direct proof 
of what the offender thought was likely to happen. In all cases it is really a 
question of inference from the nature of the act committed by the offender, 
his conduct and the surrounding circumstances of the case. When the act 
that he did in the process of causing hurt is such as any person of ordinary 
prudence knows it likely to cause grievous hurt, he may safely be taken to 
have intended grievous hurt, or at least to have contemplated grievous hurt, 
as likely to occur. If the act was such that nothing more than simple hurt 
could reasonably be thought likely to ensue from it, then although grievous 
hurt may unexpectedly have ensued, the offender can be convicted of simple 
hurt only, assuming that grievous hurt was not in his contemplation. 

The means by which the injury was caused is not the true criterion. 
The answer really depends upon the nature of the injury caused and the 
manner in which the blows were administered, whether by fists and slaps or by 
a weapon. Thus where in a sudden quarrel between two full brothers, one 
was dashed to the ground and the other, sitting on his stomach dealt him 
severe blows with his fists with the result that some of his ribs were fractured, 
his spleen was ruptured, he was rendered senseless and died in some hours. 
It was held that there could have been no intention on the part of the accused 
to cause grievous hurt to his brother, there was no doubt that from the way 
in which he assaulted his brother, he should have known that he was likely 
thereby to cause grievous hurt to him. The offence committed by the accused 
was therefore causing grievous hurt as contemplated by Section 325. AIR 
1958 Pat 452 ( Rambaran ). 

Causing grievous hurt not enough : There must also he an inten¬ 
tion to cause grievous hurt or knowledge of the likelihood of causing 
grievous hurt. —The Law Commissioners observed : “The Judge is not to 
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Trouble himself with seeking for direct proof of what the offender thought 
was likely to happen, but is to infer it from the nature of his act, taking him 
to have intended grievous hurt, or at least to have contemplated grievous 
hurt as likely to occur, when he did what everybody knows is likely to cause 
grievous hurt, and the more certainly drawing this conclusion where there is 
evidence of previous enmity against the party who has suffered. If the act 
was such that nothing more than simple hurt could reasonably be thought 
likely to ensue from it, then, although grievous hurt may unexpectedly have 
ensued, it would be his duty to convict the offender of simple hurt, judging 
that grievous hurt was not in his contemplation; for, according to this section, 
a person can be convicted of grievous hurt only when the result and intention 
correspond, or when grievous hurt has been suffered from an act which was 
intended to cause grievous hurt, though it may be of a different kind”. F.R.S., 
377. See Note 1. 

Though grievous hurt may be caused in an assault, it does not at all 
follow that the person who assaulted is guilty of causing grievous hurt under 
Section 325. A person is only liable under Section 325 if he voluntarily 
causes grievous hurt and voluntarily causing hurt according to Section 322, 
means if he intends to cause grievous hurt or knew himself to be likely to 
cause such hurt. A man striking another with a rod might have no intention 
of causing grievous hurt and it might be said that he would have no knowledge 
that he was likely to cause grievous hurt. In such a case if grievous hurt was 
caused owing to a fall after the blow, the person guilty of assault might well 
not be liable for causing grievous hurt. On the other hand, if the nature 
of the blow was such that there was knowledge that he was likely as a result 
of the blow to cause grievous hurt, then the conviction under Section 325 
might be sustained. 81 In order to determine whether the hurt caused is 
grievous, the extent of the hurt and the intention of the offender have to be 
taken into account. The requirement of explanation to Section 322, will be 
satisfied if the offender had the knowledge that by his act he was likely to 
cause grievous hurt. Such a knowledge can be inferred from the part of the 
body chosen for inflicting violence and the severity of that violence as shown 
by the injuries on the body of the victim. 82 It may be presumed from the 
conduct of several persons striking another with lathis that each of them 
intended to cause grievous hurt; but in a case in which Section 34 does not 
apply, such a presumption alone is not sufficient to establish the offence of 
causing grievous hurt against an accused unless it is further shown that that 
accused actually caused grievous hurt. Where therefore it could not be 
shown, in a case in which Section 34 did not apply that a particular accused 
had caused any of the grievous injuries, he could not be convicted under 
Section 325. 83 A person who forcibly thrusts a lathi into the rectum of 
another must at least know that he is likely thereby to cause grievous hurt to 
the victim as the rectum is a very tender part of the human body, even if it 
be supposed for a moment that he did not thereby intend to cause grievous 
hurt. AIR 1935 Oudh 468 (Siial). Intention to cause grievous hurt can be 
presumed when an injury is caused on abdomen with a knife, AIR 1924 Lah 
234 (Allahdiri) or by a sword on the leg, AIR 1918 Bom 247 : 19 blr 902 : 19 
Cr LJ 93 (Dattu). 

2. Cases of diseased spleen or heart, —See Note 38 to Section 299. 


81. AIR 1952 Cal 4431 : Cr LJ 1013 
(Amalesh)* 

82. AIR 1953 Tc 129 ( Cheriyan ). 

83. 1947 ALL 678 : AIR 1947 All 


408 : ALJ 208 : 48 Cr LJ 858 (Deepa) ; 
AIR 1955 Oudh 468 : OWN 902 : 36 
Cr LJ 1151 (Sital), 
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3. Offences falling only under grievous hurt even when death is 

caused.— See also Note 2 to Section 323. Even if death is caused, the offence 
may amount only to voluntarily causing grievous hurt with or without aggra¬ 
vating features such as use of weapon as the case may be if there was no 
intention to cause death, no intention to cause bodily injuries likely to cause 
death and no knowledge that the act done was likely to cause death, provided 
there was intention to cause grievous hurt or knowledge of the likelihood of 
causing grievous hurt. 

In most instances a man who strikes a person on the head with a heavy 
weapon such as a dang must know that such a blow is likely to cause death. 
But this cannot be said about the case where the blow is not a very violent 
one and the injured person is able to walk about for a culple of days before 
he succumbs to the injury. In such a case the offence committed is one 
under Section 325. 84 Where Q struck two lathi blows, one severe and the 
other slight, on the head of D which caused death, conviction under Section 
326 is safer than under Section 304 (2). 85 £), when he was fully drunk, fired 
at the deceased and caused a wound on the upper portion of his thigh with a 
shot which was fired at point blank range. The injury was not fatal and was 
not such as in the ordinary course of nature would cause death. After nearly 
two months the injured person died, the wound having become septic and 
dysentery having supervened a few days before his death. It was held that 
neither Section 300 (3) nor (4) applied to the case, and the accused was not 
guilty of murder ; he was not also guilty under Section 304. But he was 
guilty under Section 326 and as the shot was fired at point blank range on 
the upper portion of the thigh maximum sentence should be passed. 86 () 
struck D a violent blow on the back of his head with a hockey stick which he 
was carrying and ran away. D walked on for about 30 paces and set down. 
He was taken home where, half an hour later, he was unconscious. The 
blow caused internal bleeding and a clot of blood on the surface of the brain. 
This caused death. It was held that (> was not guilty of murder, but of an 
offence under Section 325 as it could not be said under the circumstances of 
the case that knew that the blow was so imminently dangerous that it must 
in all probability cause death or that the bodily injury which he intended to 
to cause was sufficient in the ordinary course of nature to cause death. 87 
The forearm not being a vital part, stabing with a knife on it which results 
in the death of the victim by haemorrhage does not amount to murder or 
culpable homicide not amounting to murder but to causing grievous hurt 
with a deadly weapon. 88 Where the only intention of who was convicted for 
the offence of murder was to steal the jewels of the deceased and the only 
violence which he committed, viz*, cutting the nostrils of the deceased, was 
necessary in order to facilitate the theft and the death of the deceased was 
entirely unexpected, it was held that the conviction of £? for the offence of 
murder could not be sustained and that he was guilty of The offence of causing 
grievous hurt under Section 325. 89 Where Q, threw a stone at the deceased in 
a sudden and unpremeditated fight and caused death, he is guilty under Sec¬ 
tion 325. 90 Only one blow with a thakwa was struck on the "head of the 
deceased, who had given provocation and no further advantage was taken of 
the fallen man and the injury by itself could not be called dangerous to life and 


B4. 29 Cr LJ 24 : 106 IC 440 ( Mehr Shah). 88. AIR 1939 Mad 269 : 40 Cr LI 308 • 
85. AIR 1929 Lah 37:30 Cr LJ 378 179 IC 982 (Alavi). ' 

( Khewna ). 89. 1945 MAD 73 ( Chikati ). 


86. AIR 1929 Lah 433 (Zora). 

87. AIR 1925 Lah 559 : 26 PLR 430 (G. 


90. AIR 1934 Lah 111 ; 35 PLR 301 : 35 
Cr LJ 1456 (Sham). 


Jilani). 
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it’ was more probable than not that the injured man would recover from the 
injuries and where it could not be said whether poison was introduced at the 
time when the wound was inflicted or subsequently and the deceased died of 
septocaeinia long after the wound was inflicted after keeping a normal tem¬ 
perature for a long time. It was held that the offence fell clearly under 
Section 326 and was neither murder nor culpable homicide as the injury was 
not likely to cause death as a matter of fact and the person inflicting the 
injuries could not have known that it would. 91 Where there was a fight at 
the accused’s house in which he, his brothers and deceased took part, and in 
that drunken brawl the accused gave the deceased only one blow which 
ultimately resulted in the death, it was held that no offence under Section 
302 or Section 304 but one under Section 326 was committed. 92 Where the 
deceased and his son were the aggressors who made an attack on the accused 
and the accused, even though his life was not in danger, attacked the deceased 
with ferocity but had no knowledge that the wounds he inflicted were likely 
to cause death. It was held that the conviction must be under Section 326 
and not under Section 304, Part II. AIR 1933 Lah 733. 35 Cr LJ 90 
(Teja Singh). 

Where severe beating, in which bones were broken, was inflicted but 
there was no intention to cause death or such bodily injury as was likely to 
cause death and death was an indirect consequence of the wounds being due 
to blood poisoning due to toxic absorption conviction under Section 304 was 
altered to one under Section 325. 2 LK 433 : AIR 1928 Oudh 36 [Bhure 

Khan). As offence under Section 326 is punishable with imprisonment for 
life it is immaterial whether a conviction should be under Section 326 or 
Section 304. If death is caused by a dangerous weapon and the offence 
amounts to culpable homicide but not to murder whether by reason of the 
application of an exception or not, there can be a conviction under Section 
326. In AIR 1924 Lah 234 : 24 Cr LJ 663 ( Allahdiri)> it was held that Excep¬ 
tion I to Section 300 applied and the conviction was under Section 326. In 
AIR 1929 Lah 179 {Sohan) > it was observed that the common object of the 
accused was to administer a beating and in view of what happened it cannot 
be again said that they are guilty under Section 149. Whether they should 
be convicted of the more serious ofFence under Section 304, is more doubtful. 
After considering the nature of the injuries and the absence of definite medi¬ 
cal evidence, the convictions should be under Section 325, read with Section 
149. AIR 1929 Lah 179 : 30 Cr LJ 917 (Sohan). 

Several persons created a disturbance and were found guilty of rioting 
under Section 147. The deceased who had intervened received fatal injuries. 
One of the accused beat the deceased on the head with a stick while another 
picked up a stone from the scene of the crime and caused injuries to the de¬ 
ceased on the head by throwing the same at him. It was held that the latter 
accused was at best guilty of voluntarily causing grievous hurt under Section 
325 and his conviction under Section 302 was not justified. AIR 1940 Mad 
586 : MWN 638 : 41 Gr LJ 923 (Palaniswami). 

In a mutual stone-throwing between the deceased’s party and the accused 
started by the former, a stone hit the deceased and ruptured his liver. As he lay 
on the ground, D, one of the accused, came forward with a sword and struck 
him a blow which caused serious wound on the deceased’s leg. The deceased 
ultimately died from the effects of the injury caused by the stones. It was 


91. AIR 1931 Lah 103 (Gajjan Singh ). 

92. AIR 1934 Lah 477 : 36 PLR 88 : 35 Cr LJ 1407 ( Gokal ). 





were acting in self-defence, there was no intention to cause death and it was 
not known who threw the fatal stone ; (2) that D was guilty of causing 
grievous hurt by a dangerous weapon. 19 Gr LJ 93 : 43 IG 253 : 19 bh* 902 
\Pawar ). 

Where death is the result of injuries caused by several person and there was 
no unlawful assembly and Section 34 does not apply, the offenders would be 
responsible for the injuries individually caused by them and in such a case some 
of them may be guilty only of voluntarily causing hurt or grievous hurt with 
or without a dangerous weapon as the case may be. 1 PAT 212 ( Ambika ). If 
in such cases there is no evidence as to who had caused the fatal injuries no one 
would be responsible for causing the death but everyone would be responsi¬ 
ble only for the injuries proved to have been caused by him individually. 93 
Where a man received only one fatal blow and dies, and there is no evidence 
to show which of the two persons attacking him gave that blow, neither of 
the two will be convicted under Section 304 but both of them can be convic¬ 
ted of an offence under Section 325. 04 

Observations in a case : The word “knew” in Section 149 has been advi¬ 
sedly used and cannot be made to bear the sense of “might have known”. In 
the present case all that can be said is that the accused did not like H. S. and 
agreed to give him a beating. In accordance with that agreement they did 
gave him a beating. In the course of that beating one or more of the assai¬ 
lants apparently got carried away and struck blows on the head which proved 
fatal. It is impossible to say on this record which of the assailants was respon¬ 
sible for the head injuries and the present accused should be given the benefit 
of doubt. The accused are, therefore, convicted under Section 325. AIR 
1926 Lah 419 ; 27 Cr LJ 547 (Dial Singh). Even when Section 34 applies, the 
common intention may bring the case only under grievous hurt. 

Where several persons attack another whose death is caused by a single 
blow and the other injuries found on his body do not indicate a determination 
to beat him to death it is not possible to hold that death was caused by doing 
an act with the intention of causing death or with the intention of causing 
such bodily injury as is likely to cause death, but it may be held that death 
was caused by the doing of an act with the knowledge that by such act the 
person who did it was likely to cause death, and the case falls within the 
knowledge clause of Section 299. Where it is not known which of the persons 
concerned actually struck the fatal blow, it is not possible by the application 
of Section 34 to convict any of the persons taking part in the beating of an 
offence under the second part of Section 304, and the appropriate Sec¬ 
tion in view of the wording of .Section 34 is Section 325. 14 LK 378 (%ahid) ; 

21 LK 527 : AIR 1946 Oudh 250 ( Gajrajsing ). AIR 1951 Assam 48 : 52 Cr LJ 
209 ( Tumbak ). 96 

4. Application of Section 34. — See Commentary on Section 34. See 
also cases in Note 3. If a person is attacked by several persons numbering 

93, AIR 1941 Mad 746 : MWN 528 ; 42 546 (JVathoo). AIR 1929 Lah 436 ; 

Cr* LJ 638 (Nachal). 30 PLR 171 : 30 Cr LJ 368 (Tara). Sec 

94. 16 Cr LJ 209 : 1944 PR 37 : 27 IC also AIR 1934 Lah 486 : 35 Cr LJ 


833 {Agra) ; 29 ALL 282 : 4 ALJ 207 : 
5 Cr LJ 139 (Bhola Singh ) ; 17 Or LJ 
451 : 36 IC 131 (Jahna) ; 26 Cr LJ 
653 (Jhandu ); AIR 1924 Lab 654 : 84 
IC 861 (Datta) ; AIR 1934 Lah 335 
(Gama). AIR 1942 All 400 ; 203 IC 



1355 (Mohol); AIR 1940 Mad 586: 


95. 14 LK 328 (Raja Ram). 
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less than five and grievous hurt is caused, all of them can be convicted of 
causing grievous hurt with the aid of Section 34 provided the criminal act 
was done in furtherance of the common intention of all, irrespective of 
whether which of them caused the grievous hurt is known or not known. 
AIR 1951 All 21 : 52 Gr LJ 131 FB (Saidu). AIR 1954 SC 706 (Kripal). 

Where two persons armed with deadly weapons make an attack 
upon another and it is proved that death was caused by a blow inflicted by 
only one of them, both cannot be convicted of the offence of murder under 
Section 302, read with Section 34 ; to make both equally liable for the mur¬ 
der it ought to be established that both of them struck the deceased. The 
one who struck the blow is guilty of murder and the other, who must have 
known that grievous hurt would in all probability be caused is guilty of 
having abetted an offence under Section 325, read with Section 109. AIR 
1919 Lah 375 : 52 IC 791 : 20 Gr LJ 711 (Bahai Singh). 

Where 2 of the 3 accused'refrained from using a deadly weapon and 
causing grievous hurt while the third killed the deceased but where they had 
the common intention, it was held that they must be presumed to have in¬ 
tended to have caused grievous hurt. AIR 1923 Lah 326 ( Indar Singh). 

Where several persons join in inflicting injuries upon a man and grievous 
hurt is caused to him in furtherance of the common intention of all, they are 
all guilty of causing him grievous hurt under Section 325, although the griev¬ 
ous hurt is the result of the aggregate of several simple injuries, Section 34 
can be rightly applied in such a case. 30 Cr LJ 167 ( b ) (Sanna). 

5. Common object of unlawful assembly. — See also Commentary 
on Section 149; See AIR 1926 Lah 419 in Note 3. Only one blow was fatal, 
and it could not be found who struck it. Recourse has, therefore, to be had 
to Section 34, but in the circumstances of this case it cannot be held that the 
accused who did not strike the fatal blow must have contemplated the likeli¬ 
hood of such a blow being struck by the others in prosecution of the common 
object of punishing the deceased for his interference and the damage done by 
his cattle. 36 CAL 659 ( Goundas). 

6. To any person.— See Note 2 to Section 321. 

7. Abetment of grievous hurt. —Where the common intention of a 
party of men is to give a beating with lathis to another and one of them 
actually commits murder though the act of murder might have been done 
with the aid of the other members of the party it cannot be said as a probable 
consequence of the abetment on their part and they are guilty only of abet¬ 
ment of an offence under Section 325, and not murder. 14 LK 328 (Raja 
Bam ). 

Where A urged B to attack C and B stabbed C with a knife, but there 
was no proof that B had the knife in his hand at the time of Ah urging him 
on, or that A knew in any other way that B would be likely to use a knife, it 
was held that A could not be convicted of abetting an offence under Sec¬ 
tion 326, but only of abetting assault. Section 114 only applies where, the 
abetment having been made beforehand, the abettor is also present when 
the offence abetted is subsequently committed. 8 Gr LJ 472 (Tha Mya). 

Where two persons armed with deadly weapons make an attack upon 
another and it is proved that death was caused by a blow inflicted by only 
one of them both cannot be convicted of the offence of murder under Sec¬ 
tion 302, read with Section 34 ; to make both equally liable for the murder 
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taught to be established that both of them struck the deceased. The one 
who struck the blow is guilty of murder and the other who must have known 
that grievous hurt would in all probability be caused is guilty of having 
abetted an offence under Section 325, read with Section 109. AIR 1919 Lah 
375: PR 24 : 20 Cr LJ 711 {Bahai Singh). 

323. Punishment for voluntarily causing hurt. —Who¬ 
ever, except in the case provided for by Section 334, voluntarily 
causes hurt, shall be punished with imprisonment of either des¬ 
cription for a term which may extend to one year, or with fine 
which may extend to one thousand rupees, oi with both. 

SYNOPSIS 


L 

Punishment for voluntarily causing hurt. 

3b. Husband beating wife. 

2. 

Offences of hurt only even when death is 

3c. Master beating servant. 


caused. 

4. Section 323 does not apply to cases falling 

2a. 

Offences of hurt only. 

under Section 334. 

2b. 

Burt only by poisoning. 

5. Charge. 

2c. 

Offences of hurt or grievous hurt only where 

5a. Model charge. 


death due to diseased spleen. 

6. Trial. 

3. 

Hurt when not an offence. 

7. Conviction. 

3a. 

Corporal punishment by school-master or 

3. Sentence. 


parent. 

9. Hurt and affray. 


1. Punishment for voluntarily causing hurt. —Section 321 defines 
voluntarily causing hurt. 

2. Offences of hurt only even when death is caused. —Where 
death is caused the offence, if any, may fall under Section 302 or Section 304 
or it may amount merely to one of voluntarily causing grievous hurt or even 
merely voluntarily causing hurt (Section 323 or Section 324) if the other 
sections are not applicable by where there was no intention to cause death 
or to cause such bodily injury as was likely to cause death or knowledge that 
he was likely to cause death or intention to cause grievous hurt or knowledge 
that he was likely by his act to cause grievous hurt 3 ALL 597 ( Randhir ). 
Where death is the result of injuries caused by several persons and there was 
no unlawful assembly and Section 34 does not apply the offenders would be 
responsible for the injuries individually caused by them and in such a case 
some of them may be guilty only of voluntarily causing hurt or grievous hurt 
with or without a dangerous weapon as the case may be. 1 PAT 212 
{Ambika). If in such cases there is no evidence as to who had caused the 
fatal injuries no one would be responsible for causing the death but everyone 
would be responsible only for the injuries proved to have been caused by him 
individually. AIR 1941 Mad 746 : MWN 528 : 42 Cr IJ 638 (, Nachal ). 

The deceased owed one anna to the accused and the latter demanded 
repayment. The deceased promised to pay later and the accused kicked him 
twice on the abdomen remarking “how long am I to wait”. The deceased 
collapsed and died soon after. The cause of death was shock d* ,e to the 
kicking and there was no mark of injury external or internal. It was held 
that it could not be held that accused intended or knew it that by kicking on. 
the abdomen, as he did, he was likely to endanger life. He, therefore, could 
be convicted only under Section 323 and not under Section 304 (2). 96 Where 
in a sudden fight between certain persons, blows of ordinary sticks and of 


96. AIR 1941 Mad 560: MWN 220 : 42 Gr LJ 707 {Marana). 
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fists were exchanged, and a severe blow was given which fractured skull bone 
of one of the persons engaged in the fight and ultimately resulted in his death, 
but it was not proved conclusively as to who caused the fatal blow nor was 
there any indication that originally the accused or any member of his party 
intended or knew it to be likely that any such serious injury would be caused. 
It was held that the accused could not be convicted of an offence either under 
Section 304 or Section 325 but was only responsible for simple hurt, under 
Section 323. 97 The injury inflicted by the accused on deceased’s head was 
not likely to entail serious consequences to person in normal health. The 
wound had been healed up in hospital, but the deceased was getting tempe¬ 
rature but he left the hospital against medical advice. As a result of forma¬ 
tion of abscess on brain due to his debilitated condition, the deceased died. 
The injury had only remotely connected with formation of abscess. No death 
would have resulted had deceased stayed in hospital according to medical 
advice. It was held that the offence fell under Section 324." Even if here 
was a common intention among several persons, the offence of some of them 
may be only hurt if the common intention does not exceed mere voluntarily 
causing hurt where the accused only expected that simple injuries would be 
caused and he could not be held liable for one of his party hitting a blow on 
the temple and causing the death of the deceased and that the accused was 
guilty only under Section 323. AIR 1925 Oudh 482 : 26 Cr LJ 1160 (Bar 
Prasad). (£who gave a blow on the chest to an old man who died of cerebral 
haemorrhage due to excitement was held guilty only of hurt. 1935 MWN 
812 (Ranganayukulu). See also 1934 MWN 691 (Perumal ). who gave a 
blow on the head with a bamboo yoke to the deceased who died as a result 
of opium administered to him in hospital by his friends was convicted only 
of hurt." The deceased received only two injuries which were not grievous 
The injuries were only remoter cause of death and so the accused can be con¬ 
victed under Section 323 and not under Section 304. 1 

2-a. Offences of hurt only. —As explained in Note 2 even if death is 
caused the offence may amount only to voluntarily causing hurt (Sec¬ 
tion 323). A fortiori there would be cases where death is not caused where 
the offence falls only under Section 323. Even if grievous hurt was caused 
the offence would amount to hurt only if there was no intention to cause 
grievous hurt and also no knowledge of the likelihood of causing grievous 
hurt. See Section 322 and AIR 1939 Mad 507 : 40 Cr LJ 827 (Nataraja). 

2-b. Hurt only by poisoning.— £), a boy of about 16 years of age, 
being tn love with a girl some 3 or 4 years younger, and apparently intending 
to administer to her something in the nature of love philtre, induced another 
boy younger than himself to give the girl some peras. The girl and some 
of the other members of her family ate the peras and all the persons who 
partook of them were seized with more or less violent symptoms of dhatura 
poisoning, though none of them died. There was no evidence to show that 
the boy who actually handed over the peras knew that they contained any¬ 
thing harmful. It was held that Q had committed the offence defined in 
Section 319. 46 ALL 77 (Artis Beg). 

2-c. Offence of hart or grievous hurt only where death due to 
diseased spleen.— See Note 38 to Section 299. 


97. 14 Cr LJ 104 (Dhani Ram). 

98. 1941 RANG 138: AIR 1941 
141 (Nga Mae). 


99. 1883 SJLB 179 (Nga Shoe). 

Rang 1. 1954 Cr LJ 6 : AIR 1953 MBh 262 
( Kanhayalal ). 
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3. Hurt when not ai» offence.— Causing of hurt will not amount to 
an offence if any of the general exceptions in Chapter IV is applicable. Sec¬ 
tion 95 relates to acts causing slight harm. Sections 96-106 relate to the 
right of private defence. See also Note 3-a. See also 19 Cr LJ 93 in Note 3 
to Section 322. 

No offence when no evidence as to who caused hurt.— S!ee also 
Note 3 to Section 322. Apart from the fact that causing of grievous and 
simple hurts was a legitimate exercise of the right of private defence, there is 
no evidence whatsoever as to who caused the grievous hurt or even the simple 
hurt. There can be no presumption that the lathi wielded by every one of 
the accused must have necessarily struck one or the other of the injured 
persons on the complainant’s side. The person who did not hit any one 
committed no offence. Since it cannot, on the evidence on the record, be 
found out as to who hit the injured persons and who did not, every one is 
entitled to the benefit of doubt. AIR 1954 All 771 (Ram Autar). 

3-a. Corporal punishment by school-master is not offence.—- 

A school-master, who in good faith, administers corporal punishment to a 
pupil, which is not excessive or immoderate, with the object of correction and 
enforcing school discipline is not guilty of any offence as such a case is cover¬ 
ed by Section 88. 51 blr 103 (Ghatge). The same principle applies to punish¬ 

ment by a parent. 

3-b. Husband beating wife.— Although a,Judge may be entitled to 
have his own views on the subject of the existence of the right of a husband 
to beat his wife for impudence or impertinence in his private capacity, he is 
not justified in declaring in general and unqualified terms that a husband 
has such a right and laying down the law in such manner from his seat on the 
Bench. No such general or unqualified right is now-a-day recognised by 
law and wife-beating is not eo nomine one of the exceptions in the Chapter of 
General Exceptions in the Penal Code. AIR 1936 Mad 788 : 37 Cr LJ 1153 : 
165 IG 330 {Subbia). 

3-c. Master beating servant. —Master cannot assault his servant. 
If he does, he is guilty under Section 323. a 

4. Section 323 does not apply to cases falling under Section 334.— 

See the section. 

5. Charge. —See also Notes on ‘Charge’ in Section 34 and Section 149. 
In the absence of a charge tinder Section 323 framed against an accused 
person during the trial, a conviction under Section 147 cannot be altered in 
appeal to one under Section 323. 87 IG 842 ( Rakhal). 

5-a. Model charge. —You—on or about—at—did an act to wit—with 
the intention of thereby causing hurt to—or with the knowledge that you arc 
likely thereby to cause hurt to—and thereby caused hurt to him.. 

6. Trial.— In respect of the same act there cannot be two trials one 
under Section 352 for assault and another under Section 323 for assault, in 
view of Section 403, Cr. P. G. A person acquitted on a charge of using 
criminal force under Section 352, cannot be tried in respect of’ the same 
criminal matter on a charge under Section 323. AIR 1953 Gal 197 : Gr LJ 
496 (Hizra) which followed 7 Beng LR App. 25. See also 16 WC 3 ( Kafitan). 
The offences provided for by Section 160 and Section 323, respectively are 


2. 1963-5 OJD 65 (Achuta). 
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distinct and separate offences and a conviction under Section 160 on a pro¬ 
secution initiated by the police Would be no bar to a subsequent trial under 
Section 323 on a complaint laid by Ae party injured.-47 ALL 284 ( Ram $ukh ) 

7. Conviction —See Commentary - on -Section >1 for conviction for 
rioting as well as hurt committed in the. riot. See also Npte 5. 

Where, an unlawful assembly has used force of violence it becomes guilty 
of rioting under .Section 146 and can be convicted, apd punished under Sec¬ 
tion 147, If, /however* as a result of the use of that force or violence simple 
hurt is causfcd> every member of the unla wful assembly "tan also be convicted 
and sentenced under Section 323, read with Section 149. • It is not necessary 
that an unlawful-assembly should have caused ‘hurt 5 to enable it to be held 
guilty of rioting and/or a conviction under Section 323 it is not necessary 
that there should be*an unlawful assembly or that unlawful assembly should 
be guilty of rioting. There can be no doubt ^hat where the accused are 
charged with an offence/under'Section 147 and an offence under Section 323, 
read with Section 149, provided the offences are proved, the accused can be 
convicted under both the Sections 147 and 323/149. There can also be no 
doubt that they can be sentenced separately under the two sections. The 
question arises whether the separate sentences are subject to any of the res¬ 
trictions contained in Section 71. AIR 1955 All 232 (Sundar). Gan an ac¬ 
cused be convicted for specific offences of hurt on a mere charge of rioting ? 
Any accused cannot be convicted under Section 323 on a charge of rioting 
for the simple reason that for the offence of rioting it is enough even if one 
member of the unlawful assembly uses violence or force. The others may 
not have used violence or force, but still they are constructively liable once 
they are members of an unlawful assembly. AIR 1954 Mad 785 (. Sambandam ). 

Where the accused were members of an unlawful assembly having a 
common object of beating the complainant, the mere fact that they did not 
take part in the actual beating cannot exonerate them of their liability for 
offence under Section 323 committed by other members of the assembly. 
They would be guilty under Section 323, when it is proved that they were 
present in the assembly at the place of occurrence. AIR 1953 Ail 778 : 1953 
Gr LJ 179 ( Ramvir). See also Commentary on Section 149. 

Q. who rescued a person from unlawful detention cannot be convicted 
under Section 323, if he is acquitted of the charge under Section 225-B, if 
rescuing and causing hurt are proved to form part of the same transaction. 3 

8. Sentence .—See AIR 1953 Nag 292 (. Narsayya ), Where different 
persons are injured, grievous hurt being caused in one case and simple hurt 
in others, it is competent for the court to impose separate and cumulative 
sentences, 37 ALL 628 ( Bateshar ). Drunkenness may be taken into conside¬ 
ration. 15 IC 311 (Kga Ba ), 

9* Hurt and affray.—^ Notes 5 and 6 to Section 160. 

324. Voluntarily causing hurt by dangerous weapons 
or means. —Whoever, except in the case provided for by Sec¬ 
tion 334, voluntarily causes hurt by means of any instrument 
for shooting, stabbing or cutting, or any instrument which, used 
as a weapon of offence, is likely to cause death, or by means of 


3. AIR 1965 Cal 368 {Didar Khnn v. State), 
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_ e or any heated substance, or by means of any poison or any 
corrosive substance, or by means of any explosive substance or 
by means of any substance which it is deleterious to the human 
body to inhale, to swallow, or to receive into the blood, or by 
means of any animal, shall be punished with imprisonment of 
either description for a term which may extend to three years, or 
with fine, or with both. 

SYNOPSIS 

3. Section 324 does not apply to cases falling 
under Section 334. 

Procedure. 

Charge . 


2 . 


Voluntarily causing hurt by dangerous wea¬ 
pons or means. 

By means of an instrument for shootings 
stabbing , or cutting or weapon likely to 
cause death , or fire or poison or corrosive 
substance or animal. 


4. 

5. 

6 . 


Sentence. 


1. Voluntarily causing hurt by dangerous weapons or means.— 

Every word in the section and all its ingredients are important. The authors 
of this Code wrote “Bodily hurt may be inflicted by means the use of which 
generally indicates great malignity. A blow with the fist may cause as much 
pain, and produce as lasting an injury, as laceration with a knife, or branding 
with a hot iron. But: it will scarcely be disputed that in the vast majority 
of cases, the offender who has used a knife or a hot iron for the purpose of 
wreaking his hatred is a far worse and more dangerous member of society 
than he who has only used his fist. It appears to us that many hurts which 
would not, according to our classification, be designated as grievous, ought 
yet, on account of the mode in which they are inflicted, to be punished more 
severely than many grievous hurts.” Note M, p. 153. 

Voluntarily. —See Note 1 to Section 323, and Note 1 to Section 321. 

2. By means of an instrument for shooting, stabbing, or cutting 
or weapon likely to cause death, or fire or poison or corrosive subs¬ 
tance or animal. —See the section and AIR 1930 Lah 950 ( Fattehkhan). 

In order to bring an offence under Section 324, the instrument with 
which the injury is alleged to have been caused must be one, not which is 
“liable” but which is “likely” to cause death. The instrument used must be 
one, of which one can predicate that the probable result of its use will be by 
virtue of its very nature, death. It must be inherent in the nature of the 
instrument used that death is likely to ensure. AIR 1937 Rang 8 : 38 Gr LJ 
299 (NgaPoNyan). 

The question whether a lathi used by the accused is or is not an instru¬ 
ment likely to cause death is one of fact in each case. Hence when the lathi 
used by the accused for causing a simple injury is not before the Court and 
the Court is not in a position to say whether it was likely to cause death the 
accused should be convicted under Section 323 and not under Section 324. 
AIR 1950 Punj 209 (. Pritam ). 

Poison. —It is immaterial whether only a small quantity of poison was 
administered. 5 QBD 307 {Cramp). See also Note 2b to Section 323. If a 
substance poisonous in itself is administered with intent to murder, the 
offence of attempt to murder is committed, although owing to a mistake of 
the prisoner the quantity administered, or the form in which it is adminis- 
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Tefecf, is such as to render the substance innocuous. Hals., p. 593. 4 Cox 84 
"( Cluderay ). 

See Section 307; Note 2. 

3. Section 324 does not apply to cases falling under Section 
334.— See the section. 

v • ‘ \ • 

' ' , a 

4. Procedure.—Cases of cutting off a woman’s nose are invariably 
committed to the Court of Sessions and the punishment awarded is much 
more than two years’ rigorous-imprisonment. 16 BOM 580 {Abdul). 

5. Charge—should specify the kind of the instrument or means used. 
2 VVG 20 ; 3 WC 45 ; 8 WG 1. The charge suggested by Gour and Ratanlai 
is effective'because Section 325 applies also to hurt caused by fire or poison 
or corrosive substance or explosive substance or animal, etc. The charge 
should state the particular means employed by the accused, whether instru¬ 
ment or fire, or poison or corrosive substance or explosive substance or animal, 
etc. which makes the case fall under Section 324. 

Model charge.—You—on or about—at—voluntarily caused hurt to—by 
means of—[state weapon or means used to cause hurt] (which is an instru¬ 
ment for shooting, stabbing or cutting) (which used as a weapon of offence 
is likely to cause death) (which is a poison) (which is a corrosive substance) 
(which is an exposive substance) (which it is deleterious to the human body 
to inhale, swallow or receive into the blood. 

Note.—Omit the brackets ( ) inapplicable. 

6. Sentence.—It is improper for a Magistrate to pass one sentence for 
all the offences under Sections 324, 325 and 326. But when the cumulative 
sentence (of one year) passed by him could be passed by him in respect of 
any of those offences there can be no ground for interference in revision. AIR 
1942 Oudh 444 : 43 Gr LJ 781 {Debi Dayal). In AIR 1955 Pat 161 : 33 PAT 
597, a lad of 18 was sentenced to one year. 

325. Punishment for voluntarily causing grievous 
hurt.—Whoever, except in the case provided for by Section 335 
voluntarily causes grievous hurt, shall be punishable with impri¬ 
sonment of either description for a term which may extend to 
seven years, and shall also be liable to fine. 

SYNOPSIS 

/. Punishment for voluntarily causing grievous 3. Grievous hurt but not Section 304-A. 

hurl . 4, Sentence • 

2, Causing grievous hurt when not an offence . 5. Charge . 

1. Punishment for voluntarily causing grievous hurt.—Section 
322 defines voluntarily causing grievous hurt. See commentary on Section 
322. 

Sentence of imprisonment is mandatory. 4 

Ingredients.— See AIR 1963 Him P 18 : 1963 (1) Gr LJ 762. 

2. Causing grievous hurt when not an offence.—Causing grievous 
hurt, would not be an offence (a) if the intention or knowledge stated in Section 


4. AIR 1960 Ker 147 {Theyyan). 
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is not proved or (b) if the case falls under any of the general exceptions 
in Chapter IV which includes Sections 96-10(5 relating to the right of private 
defence of person and property. See also Note 3, 3-a, 3-b and 3-c to 
Section 323. 

3. Grievous hurt hut mot Section 304-A, —Accused were hillmen and 
three of them were devil dancers who attempted at G’s request, or at any 
rate with his consent, to dispossess Cs wife of a devil by applying a hot ladle 
(Karchhuli), to her mouth and throat and to various parts of her body, with 
the result that she died. C subsequently became frightened and hurried the 
body of his wife and for this reason he was convicted under Section 201, as 
well as of abetting the other offence. It was held that Section 326 and not 
Section 304-A applied, as the dancers were not acting rashly or negligently 
but deliberately. The hurt was grievous .because it endangered life, and it 
was caused voluntarily because the accused must be held to have known that 
they were likely to cause hurt which endangered life and that Sections 88 and 
92 did not apply as woman did not give her consent to this abominable 
treatment; and though the accused may have thought that it was impossible 
for her to signify consent because the devil was in possession of her and they 
believed that it was the devil who was addressing them, that was not a view 
which can be taken by the court. AIR 1935 All 282 : 36 Cr LJ 346 (Pan- 
singh). 

4. Sentence.—The wording of Section 325 makes it clear that there 
must be a sentence of imprisonment, whether a. fine is imposed or not. AIR 
1942 Andhra 550 : 44 Cr LJ 65 ( Venkat ). AIR 1949 All 213 ( Bisheshar ). 
AIR 1953 Punj 201 : 55 PLR 172 ( Kangan ). But enhancement of sentence by 
awarding sentence of imprisonment was only called for in the case of those 
accused who took part in the beating. In the case of those who took no part 
in the beating, substantial justice might be taken to have been done by the 
imposition of a sentence of a fine only. AIR 1949 All 213 ( Bisheshar ). Inter¬ 
ference in revision in cases of irregular sentence is intended for redress of 
genuine grievances and not of mere formal defects. AIR 1953 Punj 201 : 
Cr LJ 1288 : 55 PLR 172 ( Kangan ). AIR 1937 Lah 131 (G. Shah). AIR 
1929 Lah 102. 

Having regard to the relationship between the parties and also the fact 
that unfortunate incident occurred on the spur of the moment due to provo¬ 
cation given by the deceased himself and also considering the fact that there 
was absolutely no intention on the part of the appellant either to kill him or 
to cause him such bodily injury as was likely to cause his death, the ends of 
justice will be sufficiently met if he is awarded one years 5 rigorous imprison¬ 
ment. AIR 1958 Pat 452 ( Rambaran ). 

Where the fight was not premeditated and only a few hot words were 
responsible for the unfortunate result, a heavy sentence need not be passed. 
Loss oflife, though unfortunate should not be a reason for inflicting too severe 
a punishment. AIR 1953 All 491 : Cr LJ 1111 ( Ghariby ). The accused 
were justified in protecting M who is the sister-in-law of G, accused, and 
that their offence consists in the fact that they exceeded the right of self- 
defence which they had by law. Taking all these circumstances into consi¬ 
deration the sentence of two years’ rigorous imprisonment in the case of G 
and of one year’s rigorous imprisonment in the case of C will suffice. 24 IG 948 
{Giyan). 

5. Charge. —You — on or about—at—voluntarily caused grievous hurt 

to—intending to cause or knowing that you were likely to cause grievous 
hurt.... 




Note 1J of offences' affecting the human body 

326. Voluntarily causing grievous hurt by dangerous 
weapons or means. —Whoever, except in the case provided for 
by Section. 335, voluntarily causes grieyqus hurt by means of any 
instrument for shooting, stabbing or cutting, or any instrument 
which, tised as a weapon of offence, is likely to cause death, or by 
means of fire or any heated substance, or by means' of any 
poison or any corrosive substance, or by means of any explosive 
substance, of by means of any substance which it is deleterious 
to the human body to inhale, to swallow, or to receive into the 
blood, or by means of any animal, shall be punished with impri¬ 
sonment for life or with imprisonment of either description for 
a term which may extend to ten years, and shall also be liable 
to fine. 

SYNOPSIS 

/, Voluntarily causing grievous hurt by dange- 3. Charge. 

rous weapons or means. 4. Conviction . 

2. Abetment of grievous hurt, 5. Sentence. 

1. Voluntary causing grievous hurt by dangerous weapons or 
means.— Every word in the section and all its ingredients are important. 
Section 326 does not apply to cases falling under Section 335. 

Section 326 is similar to Section 324 but relates to voluntarily causing 
grievous hurt whereas Section 324 relates to voluntarily causing hurt. See 
also commentary on Section 322 and Note 3 to Section 322. J arrived at the 
spot and asked the accused /l, B and K why they were beating his labourers 
and stopped them from beating them. A hit him on the legs with his lathi 
and he fell down. K stabbed him with his spear near the ear. B then 
stabbed him with his spear on the left jaw, put his legs on his chest and 
extracted the spear blade from his jaw. Just as the blade came off. J died, 
it was held that in the circumstances the common intention to kill the de¬ 
ceased could not be attributed to the three accused. The only common inten¬ 
tion that could be attributed to all the three accused in so far as the assault 
on J was concerned was the common intention to beat J also with the wea¬ 
pons in their hands, which were likely to produce grievous injuries. In this 
view, therefore, all the three would be guilty in respect of their assault on J 
for an offence under Section 326. I. P. C., while B alone should be guilty 
in respect of the offence under Section 302. AIR 1954 SC 706 ( Kirpal ).) 
Where a spear thrust in chest caused punctured wound extending only to 
pleural cavity and no injury was caused to pleura or lungs or any other vital 
organ the offence does not fall under Section 326 but under Section 324. 5 

The accused one night tied his wife by her arms and legs to a bedstead 
and then with a penknife cut off the whole of the soft parts of her nose, and 
a portion of her upper lip. This is an offence, which is one punishable 
under Section 326. 16 BOM 580 (Abdul ). 

The accused cannot be convicted under Section 326 unless the weapon 
used by him was deadly and the hurt intended or known to be likely to be 
catised was grievous. Where a simple fracture of the radius of arm is caused 
by a stick, but there is no evidence of the nature of the stick or whether the 


5. AIK 1963 Assam 151 (Misir Ali ) 
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t intended or known to be likely to be caused was grievous, the convic¬ 
tion under Section 326 is unsustainable. The accused can be convicted 
under Section 323. AIR 1939 Mad 507: MWN 414 :40 Cr LJ 827 
( Nataraja ). A free fight ensued in the course of which blip of the com¬ 
plainants 5 party received fatal injuries to which he succumbed and the 
other four were also injured. It was held that the accused were guilty under 
Section 326 and Section 148, read with Section 149. AIR 1942 Lah 40 : 43 
Cr IJ 448 (Bakhu). 

Where the injury caused is simple but is caused with a cutting weapon, 
it falls under Section 324 and not under Section 326. 6 Where the accused 
fired a gun at the deceased causing wound in the abdomen but there is no 
medical evidence that the injury was the cause of death, conviction under 
Section 326 is proper. 1954 J & K 19 ( Isherdas ). A, B , C\ D, assembled 
together, three of them armed with spears with the intention of attack¬ 
ing another party of men. A gave only one blow with a spear on fleshy 
part of the body of one of his opponents. It was held that such injury was 
not necessarily fatal and A could not be convicted under Section 302 and his 
case fell within the purview of Section 326, but as there had been a loss of 
life in the fight, a severe sentence was called for. A's companions having 
been acting in furtherance of a common intention were also guilty under 
Section 326, read with Section 34. AIR 1930 Lah 950 : 32 Cr LJ 342 
(FaUehkhan). See Note 1 to Section 34. 

Illegal seizure of cattle purporting to be under Section 10 of the Cattle 
Trespass Act does not amount to theft and the owner of cattle has no right 
to use force to rescue them. Persons seizing cattle commit no offence in 
resisting attack by owner’s party with arras and lathis. 7 


2 . 


Abetment of grievous hurt.- —See Note 7 to Section 322. 


Charge. —See Note 5 to Section 324. 

4. Conviction. —See Notes on ‘Conviction’ under Section 34 and Sec¬ 
tion 149, 

There is nothing illegal in conviction both under Sections 147 and 323 
or 326. Where an accused person shoots one with a pistol and thereby 
causes hurt to him he is liable to conviction under the latter part of Section 
307 and his conviction under Section 326 for the same offence is not warran¬ 
ted. AIR 1953 Ail 726: Cr LJ 167 7 {Nardeo). When a charge has been 
framed under Sections 326 and 149, a conviction under Section 326 alone is 
hot necessarily bad and the legality of the conviction depends upon the ques¬ 
tion whether the accused was materially prejudiced by any omission in the 
charge. 47 MAD 746 (Theethumali ). AIR 1956 SC 116 (> Sidney), See com¬ 
mentary on Section 149. 

Where the accused persons were charged and convicted for an offence 
under Section 326, read with Section 149, on appeal the conviction may be 
altered to one under Section 326, read with Section 34. In considering the 
legality of the conviction in such circumstances the test is whether the facts 
which it was necessary to prove and on which evidence was given on the 
charge upon which the accused was actually tried are the same as the facts 
upon which he was convicted. 7 PAT 758 : 113 IC 676 ( Bhondu) See com¬ 
mentary on Section 34. 
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Sentence.—In the case of a dastardly attack on a Colliery Manager 
deterrent sentence is called for. AIR 1954 Ori 49 : 1953 CUT 524 ( Gourunga). 
For cases of cutting off a woman’s or wife’s nose the punishment awarded 
is at least two years’ rigorous imprisonment, 16 BOM 580 (Abdul Rakiman ). 
AIII 1915 Lah 395 : 16 Cr L] 782 : 31 IC 382 (Sihandar). See also AIR 
1938 Bom 430 : 40 blr 832 (Umar). AIR 1915 Bom 120 : 16 Cr Lj 168 ; 
17 blr 68 (. Bhagwan ). 1944 KAR 103 : AIR 1944 Sind 180 (Bhano). 

327. Voluntarily causing hurt to extort property, or 
to constrain to an illegal act. —Whoever voluntarily causes 
hurt, for the purposes of extorting from the sufferer, or from 
any person interested in the sufferer, any property or valuable 
security, or of constraining the sufferer or any person interested 
in such sufferer to do anything which is illegal, or which may 
facilitate the commission of an offence, shall be punished with im¬ 
prisonment of either description for a term which may extend 
to ten years, and shall also be liable to fine. 

1. Voluntarily causing Kurt to extort property or to constrain 
to an illegal act.— Every word in the section and all its ingredients are 
important. Voluntarily causing hurt is defined in Sections 321 and 319, 
‘Valuable Security’ is defined in Section 30. ‘Illegal’ is defined in Section 43. 

2. The word ‘offence’ in Sections 327 and 331 denotes a thing puni¬ 
shable under I. P. G. or under any special or local law (Section 40). 

3. Charge. —The charge must follow the wording of the section, selec¬ 
ting the alternatives in the section which are applicable to the^case. See 
Appendix F. The charge suggested by Gour and Ratanlal can be used only 
in some prosecutions under Section 327 (those relating to extortion) but not 
in all. 

4. Model charge.— You — on or about — at — voluntarily caused hurt to 

PQ, for the purpose of (extorting from PQ or from any person interested in 
P£) property or valuable security) (constraining PQ or any person interested 
in PQ_ to do—which is illegal) (which may facilitate the commission of an 
offence). 

328. Causing hurt by means of poison, etc., with in¬ 
tent to commit an offence. —Whoever administers to or 
causes to be taken by any person any poison or any stupefying, 
intoxicating or unwholesome drug, or other thing with intent 
to cause hurt to such person, or with intent to commit or to 
facilitate the commission of an offence or knowing it to be likely 
that he will thereby cause hurt, shall be punished with imprison¬ 
ment of either description for a term which may extend to ten 
years, and shall also be liable to fine. 


SYNOPSIS 


1. Coming hurt by means of poison , etc. with 
intent to commit an offence. 

2. Administers to or causes to be taken by. 

3 . Any person. 

4. Any stupefying* intoxicating or unwholesome 
drug or other thing. 


5. 


6 . 

7. 


With intent to cause hurt or with intent 
to commit or facilitate the commission of 
an offence or knowing it to be likely that he. 
will thereby cause hurt. 

Offence. 

Charge. 




1. Causing luirt by means of poison, etc. with intent to commit 
an offence.— Every word in the section and all its ingredients are important. 


2. Administers to or causes to be taken by.— Section 328 makes a 
distinction between ‘administering to* and ‘causing to be taken by’. In 
England ‘administers 5 includes, ‘causes to be taken by 5 . 4 C & P 369 
{Harley ). 

As Section 328 uses the expression ‘administers to or causes to be taken 
by’ it applies whether the poison was administered by the accused with his 
own hand or whether he caused it to be taken through the agency of other 
persons such as servants or boys or children, 8 Mixing "poison in a sugar basin 
containing sugar meant for being added to coffee or tea would amount to 
this offence if the coffee or tea to which the poisoned sugar was added 
was taken but would amount to an attempt to commit these offence if the fact 
that the sugar contained poison was detected before the coffee or tea was 
drunk. 6 Cox 14 {Dale). 

Section 328 applies to any ‘thing* administered or caused to be taken by 
a person with intent to commit or facilitate the commission of an offence. 
Thus Section 328 applies even when Q supplies a thing to P at P\ request 
and P takes it willingly for instance where P is a pregnant woman desirous 
of causing her own miscarriage. 

Where the pujari of a temple sent gur mixed with dhatura as prasad the 
conviction xmder Section 328 was changed to one under Section 304, read 
with Sectoin 109. AIR 1955 Ajmer 48 : Cr Lj 1022. 

3. Amy person. —A person who placed in toddy-pots juice of the milk- 
bus, knowing that if taken by human being it would cause injury, and with 
the intenion of thereby detecting an unknown thief who was in the habit of 
stealing the toddy from such pots, and which toddy was drunk by, and 
caused injury to, certain soldiers who purchased it from an unknown vendor, 
was rightly convicted under Section 328 of “causing to be taken an unwhole¬ 
some thing with intent to injure”. 5 BKCR 59 (. Dhania ). 

4. Any stupefying, intoxicating or unwholesome drug or other 
thing. —In 1 WC 7, ( Jotee) it was held that the ‘other thing’ must be similar 
to an ‘unwholesome thing’. But the author submits that the principle of 
ejusdem generis cannot be applied where the previous words are all of different 
classes. “Other thing” may perhaps be applied to ‘hypnotism’. 

See AIR 1957 Andhra 456 ( Hanumantha Rao ), a case of poisoning by 
sodium nitrite, in Note 35-a to Section 300. 

5. With intent to cause hurt or with intent to commit or faci¬ 
litate the commission of an offence or knowing it to be likely that 
he will thereby cause hurt. —Any of these ingredient is enough. Sec¬ 
tion 328.will therefore apply where it is intended to commit or facilitate 
robbery or miscarriage or merely with intent to cause hurt or knowing it to 
be likely that hurt will be caused. 

In order to convict a person of an offence under Section 328, mere 
administration of the drug will not do, There must also be evidence to show 
that such administration was with the intent specified in the section and to 


8. AIR 1931 Pat 346 : 32 Cr LJ 1228 (Ismail) ; 46 ALL 77 (Anis). 
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• : c#use injury to the person to whom it was administered. 9 It would be an 
offence for Q, to administer a drug to F so as to excite sexual passion with 
a view to facilitate Q*s having sexual intercourse with P 9 Cox 20 (Wilkins). 

If in addition death is caused the question whether the offence amounts 
to murder or culpable homicide will arise. See Note 32 to Section 300 and. 10 
Where a wife, not knowing the dangerous properties of aconite powder, 
administered it to her husband by mixing it with his food and in consequence 
the husband died, it was held that she could not be found guilty of murder, 
but, inasmuch as her intention was to cause bodily infirmity to her husband 
by depriving him of his will power and so bringing him completely under 
her dominition, she committed an offence under Section 328. 1943 MAD 

679 : AIR 1943 Mad 396 : 44 Cr LJ 550 (Hanumakka). 

Where for the purpose of facilitating robbery, dhatura was administered 
by two persons to certain travellers, in consequence of which one of the 
travellers died and others were made seriously ill, it was held that in respect 
of the traveller who died the offence committed was that punishable under 
Section 325 viz. grievous hurt ; and in respect of the traveller who did not 
die the offence committed was that defined by Section 328. n £>gave some 
food with which dhatura was mixed to three persons in order that he might 
rob them of whatever they had on their person. The three men were found 
next morning lying out in the open a$ a result of the coma or unconsciousness 
produced by the poison and were taken to the hospital. Two of them 
recovered completely. The third though he recovered from dhatura poison¬ 
ing developed pneumonia and died a week later. It was held that the 
accused was not guilty under Section 302 since it was not shown that 
pneumonia was a likely consequence of the administration of dhatura nor 
was it established that the pneumonia was caused by the exposure or was 
a probable consequence of sleeping out. The accused was guilty under Sec¬ 
tion 328. AIR 1942 Mad 100 : 43 Cr LJ 320 (Venkatachalam ). 

(), a boy of about 16 years of age, being in love with a girl some 3 or 4 
years younger, and apparently intending to administer to her something in 
the nature of a love philtre, induced another boy younger than himself to 
give the girl some peras. The girl and some of the other members of her 
family ate the peras and all the persons who partook of them were seized with 
more or less violent symptoms of dhatura poisoning, though none of them 
died. There was no evidence to show that the boy who actually handed 
over the peras knew that they contained anything harmful. As there was 
really no intention on the part of the accused to cause hurt to any person, 
it is clear that the offence cannot fall within the first portion of Section 328. 
The intention to persuade the girl by some mysterious means or other to fall 
in love with him, cannot be said to be an intention to commit or facilitate 
the commission of any offence. In this view the act cannot fail within the 
second portion of that section either. 46 ALL 77 (Anis Beg). 

Ratanlal is wrong when he observed if the poison is administered not 
with the intention of causing hurt or to commit an offence, the accused can¬ 
not be convicted under Section 328. Ratah&Ts view is contrary to the 


9. 25 10 351:15 Or LJ 599(Muruga)\ (Gutali) ; 45 ALL 557 LNanhu ) : 49 

30 ALL 568 ( bhagwan ) ; AIR 1931 ALL 360 ( Gutali ) ; AIR 1926 Rom 

Pat 346 (Israil) ; 4 WC 4 (Joy Gopal) ; 518 : 28 blr 1003 ; 27 Cr L| 1134 

1 Weir 335 ( Pitchigadu) ; Weir 197 


10. (Bhagwan) ALL 148 
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and to 46 ALL 77 on which Ratanlal relies. It is clear from Sec¬ 
tion 328 that even if (7 has no intention to cause hurt or to commit ah offence 
it is enough if Q, intends to facilitate the commission of an offence or knows it 
to be likely that he will thereby cause hurt. Ratanlal has ignored the second 
part of Section 328 and the authority relied on by Ratanlal namely 46 
ALL 77 does not support RatanlaPs view. 

6. Offence.— See Note 2 to Section 327. 

7. Charge.— See Apx. (charge). The charge should follow the word¬ 
ing of the section selecting the alternative applicable. The Model Charge 
given by Gour and Ratanlal is wrong in one particular. Their charge 
includes the words “upon the said AB ” in the expression “with intent to 
commit or facilitate the commission of the offence of—upon the said AB”. 
The words 'upon the said AB 9 should not always be included in the charge 
because it is not necessary that the offence should be committed upon the 
person to whom the poison etc., is administered. Thus a stupefying thing 
may be given to B for the purpose of kidnapping his daughter or wife. A 
watchman may be stupefied. 

Model charge. —You—on or about—at—(administered to) (caused to 
be taken by) PQ.—(here state the thing administered or taken) with intent: 
to cause hurt to P£7 or knowing it to be likely that you will thereby) (cause 
hurt) (with intent to commit or to facilitate the commission of an offence). 

329. Voluntarily causing grievous hurt to extort pro¬ 
perty ,, or to constrain to an illegal act. —Whoever volunt¬ 
arily causes grievous hurt for the purpose of extorting from 
the sufferer or from any person interested in the sufferer any 
property or valuable security, or of constraining the sufferer or 
any person interested in such sufferer to do anything that is 
illegal or which may facilitate the commission of an offence, 
shail be punished with imprisonment for life or imprisonment 
of either description for a term which may extend to ten years, 
and shall also be liable to fine. 

1. Voluntarily causing hurt to extort confession, or to compel 
restoration of property. —Every word in the section and all its ingredients 
are important. See Section 322 and commentary on it for 'Voluntarily 
causing grievous hurt’. 

It is constraining the person to do an illegal act which is made 
punishable under Section 329 and even if the person was constrained to 
write off the debt or to withdraw the suit by improper means, the action 
5 itself, viz., the writing off or the withdrawal of the claim not being an illegal 
thing, the bringing about of that action by causing grievous' hurt will not 
contravene the provisions of Section 329. The offence in such case falls 
under Section 325. AIR 1951 Sau 40 : 52 Cr LJ 704 ( Jorubha ). 

2. Offence. — See Note 2 to Section 327. 

3. Charge. —In the model charge under Section 327 acid the word 
'grievous' before the word 'hurt*. 




Ill 
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330. Voluntarily causing hurt to extort confession or 
to compel restoration of property.— Whoever voluntarily 
causes hurt, for the purpose of extorting from the sufferer or 
from any person interested in the sufferer, any confession or 
any information which may lead to the detection of an offence 
or misconduct, or for the purpose of constraining the sufferer 
or any person interested in the sufferer to restore or to cause the 
restoration of any property or valuable security or to satisfy 
any claim or demand, or to give information which may lead 
to the restoration of any property or valuable security, shall be 
punished with imprisonment of either description for a term 
which may extend to seven years, and shall also be liable to 
fine. 


Illustrations 


(a) A, a police officer, tortures Z in order to induce Z confess that he committed a 
crime. A is guilty of an offence under this section. 

(b) A, a police officer, tortures B to induce him to point out where certain stolen 
property is deposited. A is guilty of an offence under this section. 

(c) A, a revenue officer, tortures Z in order to compel him to pay certain arrears of 
revenue due from Z> A is guilty of an offence under this section. 

{d) A , a zamindar, tortures a raiyat in order to compel him to pay his rent. A is 
guilty of an offence under this section. 


SYNOPSIS 


L Voluntarily causing hurt to extort con- 


5. Section 34 and Section 330. 

6. Police and Section 380 . 

7. Abetment of offence under Section 330. 

8. Charge, 

9. Sentence , 


fession, or to compel restoration of property. 

2. For the purpose. 

3. Offence . 

4. Demand. 


1. Voluntarily causing hurt to extort confession, or to compel 
restoration of property. —Every word in the section and all its ingredients 
are important. See also Section 331 which refers to voluntarily causing 
grievous hurt in similar cases. 

Voluntarily causing hurt. —See Section 321 and commentary on it. 

2. For the purpose.— Section 330 does not apply where the purpose 
does not fall within it. 13 WC 23 ( Afoondu ). Extorting a promise from 
complainant to restore the woman that he was alleged to have abducted 
does not fall within the purview of the section. AIR 1924 Lah 167 : 5 LLI 
375 : 73 IG 272 ( Mania Baksh) See also Note 4. 

3. OJffeiic e.—See Note 2 to Section 327. 

4. Demand. —Section 330 apparently refers to some demand in respect 
of property. B who in order to constrain his wife to satisfy his demand that 
she should return to his house, voluntarily caused hurt to her cannot be 
convicted under Section 330. 12 The section applies to cases when 
the grievous hurt is caused by a person for the purpose of having a claim or 
demand, which the other person owes to him, satisfied and not to cases where 


12. 11 MAD 257 ( Boyan ) followed in AIR 1924 Lah 167 :24 Or LJ 576 ( Maula Baksh). 
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Tile claim or demand is owed by the culprit to the victim of the assault. AIR 
1951 Sau 40 : 52 Cr LJ 704 (, jornbha ). 

5. Section 34 and Section 330.— Section 34 can be applied to Section 
330. See 1941 NAG 110 {Parmanand). 

6. Police and Section 330. —Voluntarily causing hurt by Police to 

extort confessions will fall under Section 330. 13 Police officers may be under 
a legal duty to prevent the infliction of torture on those who were in their 
custody, and his failure to discharge that duty makes him a party to the 
crime. As pointed out in 20 BOM 394, a policeman who stands by, 
acquiescing in an assault on a prisoner committed by another policeman for 
the purpose of extorting confession or information leading to the detection of 
the crime is guilty of the offence punishable under Section 330. The maxim 
respondent superior has no application in such a case. Though inspired by the 
admirable motive of discovering the truth, the end cannot justify the means. 
That doctrine, which is of doubtful validity even in the abstract region of 
moral philosophy, is totally rejected in the sphere of law. Law does not 
tolerate the achievement of a lawful purpose by unlawful means, Le., those 
which it positively prohibits. The defence of good faith is expressly excluded 
by Section 79 in regard to a mistake on a point of law. That the police, 
in the strenuous task of investigation do, in exceptional cases, succumb to 
the momentary temptation of employing coercive methods, may well be set 
down to innate human frailty but it must not he overlooked that it is to 
restrain such impulses that Section 330 came to be enacted. That section is 
manifestly directed against Police officers who, while engaged in the detection 
of crimes, are prone to subordinate their detective skill to the alluring but 
treacherous means of torturing the suspects to extract clues to guide their 
course of investigation. The form of criminal trial is not inquisitorial but 
accusatory. The investigation must therefore be directed not to extract 
admissions from the suspect but to the discovery of evidence, leaving it to 
the suspect to explain, if it tends to prove his guilt. The investigating 
officers, in their own interest, would be well-advised to arrest the suspect as 
soon as they are in possession of some relevant evidence and avoid informal 
detention which is only an euphemism for confinement. When a Police 
officer stands by acquiescing in the assult on the prisoner committed under 
the orders of his superior officer for the purpose of extorting a confession, he 
is guilty of the offence punishable under Section 330. 1940 NAG 232 

(.Dinanath ). AIR 1936 Lah 471 {Lai Md.). 1941 NAG 110 ( Parmanand). 

See AIR 1964 Andhra 548 {Public Prosecutor v. Shaik Ibrahim) : (1964) 2 
Andh WR 43 ; 1964 Mad LJ (Cr) 415. 

7. Abetment of offence under Section 330.— Offence under Section 

330 can be abetted. A policeman who stands by, acquiescing in an assault on 
a prisoner commuted by another policeman for the purpose of extorting a 
confession, is gulty of abetment of an offence under Section 330. 20 BOM 

394 (Latif). 

8. Charge.— You—on or about—at—voluntarily caused hurt to P£> 

for the purpose of (here copy the words in the section relating to purpose 
which are applicable to the facts of the case). 

9. Sentence. —Causing hurt under Section 330 by responsible police 
officers engaged in the investigation of a crime is one of the most serious 

13. 20 BOM 394 (latif) ; II CAL 530 {MehUr) ; 1941 NAG 110 (Parmanand) ; 1866 PR 


86 ( Meeah ). 
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^nces known to the law, The result of third degree methods or of actual 
torture or beating must be that innocent persons might well be convicted, 
confessions being forced from them which are false. It is the duty of the 
Gorirts when a case of this kind is proved to pass sentence which may have 
deterrent effect. AIR 1936 Lah 471 : 38 PLR 689 {Lai Mohammad) ; 1941 
NAG 110 ( Parmanand ). If persons charged with the maintenance of law 
have themselves transgressed the law and had recourse to illegal means in 
order to obtain the credit of detecting crimes, they ought to be severely dealt 
with. Person who plays a secondary part under the influence of another 
deserves a lighter punishment. 1941 NAG 110 {Parmanand). For burning 
a bov’s hand to extort confession of theft sentence was enhanced to one year. 
AIR 1955 Mad 424 : 1955 MWN 252 (Kanniappan ). 

331. Voluntarily causing grievous hurt to extort con¬ 
fession, or to compel restoration of property .—Whoever 
voluntarily causes grievous hurt for the purpose of extorting 
from the sufferer or from any person interested in the sufferer any 
confession or any information which may lead to the detection 
of an offence or misconduct, or for the purpose of constraining 
the sufferer or any person interested in the sufferer to restore or 
to cause the restoration of any property or valuable security, or 
to satisfy any claim or demand, or to give information which may 
lead to the restoration of any property or valuable security, shall 
be punished with imprisonment of either description for a term 
which may extend to ten years, and shall also be liable to fine. 

1. Voluntarily causing grievous hurt to extort confession, or to 
compel restoration of property. —Every word in the section and all its 
ingredients are important. Section 331 refers to cases of persons who volun¬ 
tarily cause grievous hurt. Section 330 refers to similar cases where only 
hurt is caused, All other ingredients are common to Section 330 and Section 
331. See commentary on Section 330. See also AIR 1917 Lah 342 : 18 Cr LJ 
710 (Mirnn) and AIR 1951 Sau 40; 52 Gr LJ 704 (Jorubha). 

2. Charge.— In the charge under Section 330 add ‘grievous’ before 
‘hurt’. 

332. Voluntarily causing hurt to deter public servant 
from his duty. —Whoever voluntarily causes hurt to any person 
being a public servant in the discharge of his duty as such public 
servant, or with intent to prevent or deter that person or any 
other public servant from discharging his duty as such public 
servant, or in consequence of anything done or attempted to be 
done by that person in the lawful discharge of his duty as such 
public servant, shall be punished with imprisonment of either 
description for a term which may extend to three years, or with 
line, or with both. 

1. Voluntarily causing hurt to deter public servant from his 
duty. —Every word in the section and all its ingredients are important. See 
also Section 353. Section 321 defines voluntarily causing hurt. Section 21 
defines ‘public servant’. Ratanlal is wrong when he says that the application 
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or this section is not confined to public servants. The section is clear and 
applies only where hurt is caused to a public servant. See also Note 1 to Sec¬ 
tion 333. See AIR 1964 Pat 493 in Note 29 to Section 99. 

Hurt may be caused to a public servant: 

(a) to prevent or deter him or any other public servant from discharging 
his duty as a public servant. 

(b) in the discharge of his duty as such public servant. 

(&j inconsequence of anything already done by him in the lawful dis¬ 
charge of his duty as such public servant. 

Section 332 applies to ail these cases. 

An intention on the part of the accused person, namely to prevent or 
deter a public servant from discharging his duty is an ingredient of. the 
offence. If the accused persons were unaware of the fact that the persons 
confined were public servants the offence is not committed. 14 


\ 


2. In the discharge of his duty as such public servant. —The 

words ‘in the discharge of his duty as such public servant’ in Section 332 
mean in the discharge of a duty imposed by law on such public servant in the 
particular case and do not cover an act done by him in good faith' under 
colour of his office. AIR 1953 Nag 292 (. Narasayya ). 

The appellants drove off the cattle of certain canal officials and caused 
simple hurt to two of them. It was held that Section 332 had no application 
to the case inasmuch as the cattle was the private property of the canal 
officials, who in attempting their rescue, were acting as private individuals. 
12 Cr LJ 236 (Hardit Singh). Police officer aiding another officer, outside his 
jurisdiction, but in same district where he serves, is deemed to be on duty. 
AIR 1925 Sind 280 : 26 Gr LJ 1071 : 18 SLR 221 (. Khairo ). Even if an order 
given to a PSI by the DSP was not passed with the authorisation of the State 
Government as required, still the Sub-Inspector who was bound to carry out 
this order was acting in the discharge of his duty as a public servant when he 
went to the accused’s premises to enforce that order; and that, therefore, the 
accused was not justified in resisting the execution of the order by obstructing 
the Sub-Inspector and causing him hurt. He could not possibly know of a 
subtle and technical legal distinction between an authorisation under Section 
31, sub-section (1), cl. ( b ), and an authorisation under Section 31, sub-section 
(2) of the Bombay Police Act nor could he be expected to consult a legal 
opinion for verifying the technical propriety of the order before executing it. 
As a subordinate officer, he would naturally proceed on the assumption that 
the order given to him by his superior officer, the District Superintendent of 
Police, was a good and correct order and it was his duty to execute that 
order. It was not for him to adopt a critical or sceptical attitude and suspect 
the validity of that order or test the propriety thereof. The District Superin¬ 
tendent of Police’s order was not such as would prima facie appear to be a 
defective or bad order. It would have been a different matter if on the face 
of the order itself it had appeared defective or incorrect. If ex facie the order 
had been such that the Sub-Inspector should or could have known that he 
was asked to do something which was contrary to law, it might have raised a 
different question. 1956 BOM 661 : 58 blr 551 ( Tamanappa ), which commen¬ 
ted upon IS ALL 246 (Dalip) and 40 ALL 28 ( Madho ). Where the constable 


14. AIR 1924 All 645 : 22 AIJ 501 : 26 Cr LJ 501 (Kishenlal). 
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as assaulted at Ramlila performances was not there in pursuance of the 
dtlty for which he had been detailed but went there only in order to enjoy the 
spectacle, it was held that under the circumstances, the offence of assault fell 
under Section 323, and not under Section 332. 37 Gr LJ 375 ( Meghraj ). 
Some customs officials, on search, found that goods were smuggled from 
Yanam into Indian territory. The smugglers in the course of the search 
attacked the officials and caused injuries. They contended that the customs 
officials had not the power to stop or search, because there was no notification 
declaring Yanam to be a foreign territoy under Section 5 of the Indian Tariff 
Act. It was held that the customs officers were entitled to stop, search and 
seize goods which were brought into Indian territory without payment of duty 
and that even if there was no notification, the customs officers must be deem¬ 
ed to have acted in good faith under colour of their office and therefore no 
right of private defence arose in that case. 1937 MWN 741 (P. P . v. 5. Reddi) 
relied on in 58 blr 55L 

To constitute an offence under Section 332, it is not necessary that the 
duty in which the public servant is employed should be a particular duty 
imposed expressly by the law on the particular occasion. Where a constable, 
whose duty was only to watch the accused, was assaulted in the discharge of 
that duty, the accused knowing at the time that such was the constable’s 
duty, it was held that the offence was committed under Section 332. 6 IC 12 

(Mahomed Yakoob) . 

The words ‘in the discharge of his duty as such public servant’ in the 
earlier portion of the Section 332, mean in the discharge of a duty imposed by 
law on such public servant in the particular case, and do not cover an 
act done by him in good faith under colour of his office. In the case 
of the Qiuen v. Roxburgh (12 Cox Cr C 8), a Police officer whilst assisting a 
householder to eject a person from his house was assaulted. It was there held 
by Cockburn, C. J. that the person who assaulted the Police officer was not 
liable to be convicted, under Section 38 of 24 and 25 Viet. Chap. 100, of an 
assault on an officer in the due execution of his duty, that learned Chief 
Justice holding that the Police officer was not acting, strictly speaking, in the 
execution of his duty as a Police officer, since he was not actually obliged 
to assist in ejecting the accused person from the house ; but the Chief Justice 
further held that, although the person who assaulted the Police officer was 
not liable to be convicted of the graver offence of assaulting an officer in the 
execution of his duty, he was liable to be convicted of a common assault, 
as the Police officer in rendering assistance to the householder was acting 
lawfully. 18 ALL 246 (Dalip) ; She 10 IC 278 ; AIR 1941 Oudh 385 : 42 
Cr LJ 501 ( Ragkubar ). 

A Sub-Inspector of police investigating a charge of theft requires no 
warrant to enable him to search a house which he suspects to contain stolen 
property. But in making such a search he is bound to comply with the 
provisions of Section 103, Gr P, C., and if he attempts to make a search with¬ 
out any search-witnesses being present, the owner or occupier of the house 
is justified in resisting the attempt so far as to exclude him from the house. 
The owner or occupier is not, however, justified in using any more force than 
is necessary for such purpose. 42 ALL 67 (Mrmalsing). While a very evenly 
contested wresting match organised by a Municipal Board was going on, one 
of the constables, who had been invited by the organisers to keep peace and 
order happened to a backer of one of the contestants. He interfered with 
the wrestling and thereupon a scuffle followed in which some of the police 
men were hustled and their uniform torn. It was held that though in a case 
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like this it is difficult for the crowd to resist rushing to the arena, there was 
no reason for the crowd to hustle to police and therefore an offence under 
Section 332 was committed. AIR 1926 All 168 {Miran) . A police constable 
was assaulted whilst endeavouring to enforce an order passed by the District 
Magistrate as to the carring of lathis by Pragwals, which order, if originally 
lawful, had in any case become obsolete. It was held that in the circums¬ 
tances the persons who assaulted the constable could not be convicted under 
Section 332. 40 ALL 28 ( Madko). 

An Excise Inspector in searching the house of a person, under the sus¬ 
picion that he would find cocaine there, committed many irregularities. He 
had no warrant authorising him to make the search, he had brought only one 
search witness and he directed a constable to scale the outer wall of the house. 
The accused assaulted and beat him. It was held that the Inspector and 
the constables were not acting in the discharge of their duties as public ser¬ 
vants and the accused were not guilty of an offence under Section 332, but 
were guilty of an offence punishable under Section 323. 37 ALL 353 

(, Mukhtar Ahmad). When a person is arrested for an offence not really under 
a warrant, the mere fact that a warrant had been issued for his arrest, which 
warrant had been executed against other persons who have since been con¬ 
victed, can hardly be put forward as a justification for the arrest. The Police 
had no warrant for searching the premises in which the petitioner was arres¬ 
ted, the constable who was injured was not acting in the discharge of his 
duty and, therefore, no conviction could be had under Section 332. 4 Cr LJ 

71 : 4 CLJ 92 (. Abdool). Ghaukidars are no longer appointed under Section 
52 of Act 20 of 1856, as that section has been repealed by Section 41, United 
Provinces Town Areas Act. They are not members of the Police force and 
have no authority to arrest on mere suspicion. Therefore, it is no offence 
to rescue from their custody a person arrested bv them on suspicion. AIR 
1916 All 253 ; 14 ALJ 786 : 17 Gr LJ 529 (Jafar). 

An occupant of a house searched must be permitted to attend search, 
and if in contravention of the mandatory provisions of Section 103, if the 
public servant insists upon keeping the occupant out and does not allow him 
to go inside the house searched, and the occupant causes hurt to the public 
officer in attempting to go into his house on physical resistance being offered 
by the public officer who is not justified in doing so, he cannot be held 
guilty of an offence under Section 332. AIR 1932 All 449 : ALJ 530 ; 34 Cr 
LJ 439 (. Bhikugir ). A public servant executing a warrant of arrest which is 
not signed by the Magistrate as required by Section 75 of the Gr P.G. but only 
bears his initials and the substance of which is not notified to the person to be 
arrested as required by Section 80 of the Code, cannot be said to be acting in 
the discharge of his public functions in a manner authorized by law. 23 GAL 
896 {Abdul Gafur ). N, S and G were appointed special constables under Sec¬ 
tion 17 of the Police Act. A Police Inspector accompanied by some polic e 
went to their village and informed them that they had been so appointed, 
and requested them to accompany him to the police station of B , which they 
declined to do. The inspector then had N arrested, whereupon N shook him¬ 
self free and JV, $ and G with other persons, who had assembled, abused 
and threatened the police and compelled them to withdraw from the 
village. Although the accused were not justified in what they did, the action 
of the police was injudicious and without legal authority, and there was 
some provocation for the resistance to the arrest of Nawrangi Singh. 
Under such circumstances, sentence should be reduced. 28 CAL 411 
(Raman sing ). 




Note 2] of offences affecting the human body 

here the police Sub-Inspector enters a house in the joint possession of 
complainant and the accused with their consent, apprehending a breach of 
peace from one of the parties, his entry in the house is not unauthorised and 
illegal and the accused beating the Sub-Inspector and confining him in a 
room are guilty under Sections 332 and 342. 16 The Naib Tahsildar went 
to the village of the accused and demanded payment of the land revenue 
from the accused. Upon the raising of an outcry by the accused his sons 
came out and beat the Naib Tahsildar. The reason furnished for the raising 
of the outcry by the accused was that he was beaten and that his beard 
was pulled by the chaprasis of the Tahsil under orders from the Naib Tahsil¬ 
dar. Though the reason assigned could not be said to be satisfactorily 
established yet there was more than a probability of the accused having been 
treated in a manner alleged by the accused. It was held that the accused 
were entitled to the benefit of doubt in their favour that they tried to resist 
an illegal act on the part of the official concerned and that Section 332 was 
inapplicable to the case independently of the fact whether the procedure 
adopted by the Naib Tahsildar for realizing the land revenue was in accor¬ 
dance with law or not. 1 * Playing cards is not an offence and does not come 
within any of the eight clauses of Section 34 and the act of a constable in 
prohibiting the men from playing cards is not in the discharge of his duty. 
So any assault by the persons so playing on the constable does not come 
under Section 332 but is an offence under Section 323. AIR 1926 Lah 250 - 
27 PLR 74 : 27 Cr LJ 877 (Mulchand). 

It is clear that the police had no jurisdiction to arrest as the assailants 
were, according to the information then received by the Sub-Inspector of 
Police and entered by him in the diary, only four in number and their 
offence was punishable under no other provision of the Penal Code than 
Section 323. No emergency for arrest which Section 151 contemplates having 
been shown to have existed, the attempt to arrest on the part of the Sub- 
Inspector was not only “not strictly justifiable by law”, but was illegal ; and 
the person who is arrested or attempted to be arrested is entitled to offer 
resistance. If further, such person apprehends hurt at the hands of armed 
constables sent for the arrest, and such constables use criminal force towards 
such person, who retaliates causing them simple injury it cannot be said that 
he has exceeded his right of private defence. AIR 1930 Lah 348 : 31 Cr LT 
294 ( Gaman). 

The mere fact that Sub-Inspector is dressed up in his uniform does not 
justify one in saying that he was acting in good faith, when, as a matter of 
fact, he was acting in entire bad faith, and in the most illegal and reprehensible 
manner. 9LK517 : AIR 1934 Oudh 124 (Gaya Din). 

A warrant purporting to have been issued by the Chairman of a Munici¬ 
pality, not signed by him but only bearing a facsimile stamp of his signature, 
is not a valid warrant. Hence raising a distraint under such a warrant is no 
offence under Section 332. 53 MAD 508 : 58 MLJ 193 (Madar Sahib). 

A talayari, while assisting the village officer in the matter of the collec¬ 
tion of the kist, is a public servant within Section 21 (9). AIR 1944 Mad 
183 : 45 Cr LJ 535 (Karani Asan). 

A person who drags a patwari to a house, asks him to make certain 
entries in his official records and beats him on his refusal to do so must be 


15 . 


AIR 1951 Ajro 
(Shtwaram). 


37 : 52 Cr LJ 220 


16. AIR 1933 Lah 162 : 33 PLR 1065 • 
34 Cr IJ 460 (Nuru). 
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to have intended to prevent or deter the patwari from discharging 
his duties as a public servant and thereby committed an offence under Section 
332. The fact that the patwari had not got his official papers with him at 
the time he was assaulted makes no difference. 17 A person who -causes hurt 
to the police officer while making the search commits an offence under Sec¬ 
tion 332, even if he acts under the impression that the police officer was 
merely playing into the hands of his enemies without any honest intention of 
searching the house for the person wanted in the kidnapping case. 18 Where 
there are serious irregularities in connection with house search and the person 
whose house is searched assaults and beats a constable, the offence falls under 
Section 323 and not under Section 332. AIR 1930 Pat 387 : 11 PLT 878 : 
31 Gr LJ 937 (Ramji Ahir). 

Where a police party was assaulted and fatal injuries caused convictions 
under Section 332 were upheld in AIR 19x55 Tc 33. Where in the course 
of a search conducted beyond the limits of a Police Officer’s station, a riot 
broke out with the object of resisting the search and the Police party were 
beaten, it was held (1) that the search was illegal; (2) that the registence to an 
illegal search did not constitute an offence under Section 332 ; (3) that the ac¬ 
cused had no riht of private defence, as the Police were acting in good faith 
under colour of their office, and even if they had the right, they exceeded it 
when they beat the Police. 16 Cr LJ 15 : 8 SLR 1 ( Mirshah ). 

A constable, investigating a charge of burglary punishable under Section 
457 is empowered to arrest, without an order from a Magistrate or warrant, 
persons against whom a reasonable suspicion of having been concerned in 
the burglary exists. Consequently a person assaulting the constable in his 
attempt to arrest suspected persons is guilty of an offence under Section 332. 
11 Cr LJ 423 : 6 IC 956 ( Yusuf ). 

To constitute an offence under Section 332, it is not necessary that the 
duty in which the public servant is employed should be a particular duty 
imposed expressly by the law on the particular occasion. Where the cons¬ 
table, whose duty was only to watch the accused was assaulted in the dis¬ 
charge of that duty, the accused knowing at the time that such was the 
constable’s dutv, it was held that an offence was committed under Section 
332. 11 Cr LJ 221 : 6 IC 12 ( Takoob). 

3, In consequence of anything done or attempted to be done.— 

See Note 1. The offence under Section 332 can be committed K not only when 
a person is assaulted while he is discharging public duty but also when he is 
assaulted in consequence of the discharge of his duty. Thus, where the Naib 
Tahsildar had made a report against the patwari in the lawful discharge of 
his duty, and as a consequence thereof he was beaten by the accused, it was 
held that the facts of the case clearly brought the accused within the purview 
of Section 332. AIR 1952 All 933 : ALJ 434 : Cr LJ 1709 ( Jogeshwar ). 

Beating in consequence of anything done by the public servant in the 
discharge of his duties as a public servant is offence under Section 332. 19 

4. Charge.—You—on or about—at—voluntarily caused hurt to , a 
public servant holding the office of—, (in the discharge of his duty as such 
public servant) (with intent to prevent or deter P Qoi R 5, another public 


17. 1941 Oudh 267 : OWN 82 : 42 Cr Singh). 

321 (Gayaprasad). 19. 1964 (1) Cr LJ 354: 13 RAJ 999 

18. 1942 Pat 281 : 43 Cr LJ 279 (Luchuman {Usman). 
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ant from discharging his duty as such public servant) (in consequence of 
anything done or attempted to be done by P(l in the lawful discharge of his 
duty as such public servant). 

333. Voluntarily causing grievous hurt to deter pub¬ 
lic servant from his duty.— Whoever voluntarily causes grie¬ 
vous hurt to any person being a public servant in the discharge of 
his duty as such public servant, or with intent to prevent or de¬ 
ter that person or any other public servant fro m discharging 
his duty as such public servant, or in consequence of anything 
done or attempted to be done by that person in the lawful dis¬ 
charge of his duty as such public servant, shall be punished with 
imprisonment of either description for a term which may extend 
to ten years, and shall also be liable to fine. 


. \ Voluntarily causing grievous hurt to deter public servant 

irom his duty.— Every word in the section and all its ingredients are impor- 
Sections 332 ancl 333 are similar but Section 332 deals with volunta- 


taht. 


rily causing hurt and Section 333 with voluntarily causing grievous hurt. All 
other ingredients are common. See commentary on Section 332. See also 
AIR 1959 Raj 124 in Note 11-a to Section 97. 

Under Section 333 a person who causes grievous hurt to a public servant 
can be convicted under three circumstances : (1) when grievous hurt is caused 
while the public servant is in the discharge of his duty as such public servant • 
m this case motive and object are irrelevant; (2) when a public servant is pre- 
vented or deterred from discharging his duty as such public servant: in this case 
it is necessary that the object of the accused should be to deter the public ser¬ 
vant from discharging his duty but it is not necessary to prove any motive • (3) 
when the public servant is assaulted in consequence of anything done or attem¬ 
pted to be done by that public servant in the discharge of his duty : in this case 
it is necessary that the public servant should be discharging his duty at the time 
of the assault. The object too is irrelevant. The thing only that has got to be 
seen is the motive. Where the assault was made on the sub-inspector in 
consequence of what he had done against three accused, it was held that the 
third circumstance mentioned above undoubtedly applied. AIR 1935 411 563 
( Bandhoo ). 

2. Sentence.— Where the assault was made by three desperate persons 
m an open and high-handed manner within the precincts of a Court in the 
presence of a number of persons and the motive of the assault was revenge 
at the action of the sub-inspector, it was held that high-handedness of this 
description ought not be lightly dealt with and public servants should be 
protected m the fearless discharge of their duties. The proper sentence in 
“was a sentence of two years’ rigorous imprisonment. AIR 
tyio Ali ob3 {Bandhoo). 


‘hurt 


3. Charge.— In the charge under Section 332 add ‘grievous’ before 


334. Voluntarily causing hurt on provocation _Who¬ 

ever voluntarily causes hurt on grave and sudden provocation 
if he neither intends nor knows himself to be likely to cause hurt 
to any person other than the person who gave the provocation 
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Snail be punished with imprisonment of either description for a 
term which may extend to one month, or with fine which may 
extend to five hundred rupees, or with both, 

1, Voluntarily causing hurt on provocation, —Every word in the 

section and all its ingredients are important. Section 334 is an exception to 
Sections 323 and 324. 1 BHCR 17 (Gkula). 

2. Grave and sudden provocation*— See Explanation to Section 335. 
See also commentary on ‘exception 5 to Section 300. See Note 2 to Section 
325. Both the accused persons were concealing themselves in the adjacent 
cowshed even during afternoon. At the time of occurrence also they con¬ 
cealed themselves in the said cowshed and overheard the conversation between 
the two, that is the deceased and Chanchala. They were, as it were, waiting 
for the opportunity for teaching Kartik a fitting lesson. Therefore, there 
was no sudden provocation. 1953 GUT 453 : AIR 1953 Ori 308 : 1953 Cr 
LJ 1713 {Sham). 

335. Voluntarily causing grievous hurt on provoca¬ 
tion. —Whoever voluntarily causes grievous hurt on grave and 
sudden provocation, if he neither intends nor knows himself to 
be likely to cause grievous hurt to any person other than the 
person who gave the provocation, shall be punished with impri¬ 
sonment of either description for a term which may extend to 
four years, or with fine which may extend to two thousand 
rupees, or with both. 

Explanation .—The last two sections are subject to the same 
provisos as Exception 1, Section 300. 

1. Voluntarily causing grievous hurt on provocation. —-Every 
word in the section and all its ingredients are important. Section 335 is aii 
exception to Sections 325 and 326. 

Voluntarily causes grievous hurt, — See commentary on Section 322. 

2. Grave and sudden provocation. — See Explanation. See also com¬ 
mentary on Exception 1 to Section 300. See Note 2 to Section 334. 

Tfae accused was convicted of causing grievous hurt (viz. the cutting* of 
nose) to bis wife under grave and sudden provocation, and was sentenced to 
suffer rigorous imprisonment for four months. On the reference for enhance¬ 
ment of sentence, it was held enhancing the sentence to one of two years 5 
rigorous imprisonment, that the particular act of which the accused was 
found guilty was one which imported deliberate design, AIR 1915 Bom 120 ; 
17 Mr 68 :'l6 Cr LJ 168 ( Chhagan ). 

While returning home from his land the accused found on the way A 
molesting the wife of the accused’s mother’s brother. The accused repri¬ 
manded A for his shameful conduct whereupon A started abusing the accused 
and threatened to give him a blow with the sota which A was carrying. The 
accused thereupon grappled with A, snatched the sota from him and gave 
him a blow on the head but A still persisted in abusing the accused where¬ 
upon the accused gave him a second blow with the sota which ruptured the 
spleen and the left kidney. A subsequently died, death being due to rupture 
of the spleen and the left kidney, which led to severe internal haemorrhage 
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^ell as the injury to the skull which consisted of the fracture of the right 
parietal bone. As the accused acted on provocation and the provocation 
was both sudden and grave his offence came within the ambit of Section 335. 
AIR 1945 Lah 43 : 46 PLR 379 : 46 Cr LJ 736 (Lalbaksh). 

Q, who gave a single fatal blow with a deadly weapon to P who at night 
entered his room where O, and his wife were sleeping to have intercourse 
with her was held guilty under Section 335. 

3. Sentence. —The accused was not on good terms with his wife and 
both Were continually quarrelling. One night, while the wife was asleep, 
the accused, without any serious provocation, attacked the wife with a knife 
arid cut off the tip of her nose. The sentence was enhanced to two years’ 
rigorous imprisonment. AIR 1938 Bom 30 : 40 blr 832 (Ismail Umar). 

The accused was convicted of causing grievous hurt (viz. the cutting of 
nose) to his wife under grave and sudden provocation, it was held, enhancing 
the sentence to one of two years’ rigorous imprisonment, that the particular 
act of which the accused was found or guilty was one which imported deli¬ 
berate design. AIR 1915 Born 120 : 17 blr 68 : 16 Cr LJ 168 (Chhagan). % 
believing his wife unfaithful to him completely severed her one ear with a 
razor and a portion of the other ear. The Magistrate only fined him 
Rs. 1,000. It was held that the act of Q, in deliberately taking a razor and 
mutilating his wife in the way he did constituted as grave a case as could 
well occur under Section 335 and a mere sentence of fine with no imprison¬ 
ment especially when was poor was inadequate. AIR 1932 Lah 194:33 
PLR 72 : 33 Cr LJ 368 (Mabi). 

4. Charge.— You — on or about — at — voluntarily caused grievous hurt 
to PCI, on grave and sudden provocation and you neither intended nor knew 
yourself to be likely to cause grievous hurt to any person other [than the per¬ 
son who gave the provocation and thereby committed an offence under 
Section 335, 1 . P. C. . .. 

336. Act endangering life or personal safety of 
others. —Whoever does any act so rashly or negligently as to 
endanger human life or the personal safety of others, shall be 
punished with imprisonment of either description for a term 
which may extend to three months, or with fine which may 
extend to two hundred and fifty rupees, or with both. 

See Note 12 to Section 279. 

1. Driving— in the dark by a drunken person is a rash and negligent 

337. Causing hurt by act endangering life or personal 
safety of others. —Whoever causes hurt to any person by do¬ 
ing any act so rashly or negligently as to endanger human life, 
or the personal safety of others, shall be punished with imprison¬ 
ment of either description for a term which may extend to six 
months, or with fine which may extend to five hundred rupees, 
or with both. 


20. 1963-2 PUNJ 611 = 1962 (3) Cr LJ 718. 
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1. Causes Irart. —If the prosecution fails to prove that sickness which 
it alleges was caused by the pills administered by Q, a snake charmer was 
really due to the pills, then (3, is not guilty under Section 337. 21 

Where Q,’s rash and negligent driving of his lorry has led to a collision, 
as a result of which hurt is caused to a person sitting in a jeep, (3 can be 
properly convicted under Section 307, although the hurt was not caused 
knowingly. The word ‘voluntarily’ is not used in Section 337. But his 
conviction under Section 427 is not proper as the requisite mens rea is 
absent. 22 

See Note 12 to Section 279. 

338. Causing grievous hurt by act endangering life 
or personal safety of others.— Whoever causes grievous hurt 
to any person by doing any act so rashly or negligently as to 
endanger human life, or the personal safety of others, shall be 
punished with imprisonment of either description for a term 
which may extend to two years, or with line which may extend 
to one thousand rupees, or with both. ,, > ; 


SYNOPSIS 


la. 
2 9 
3 . 


Rashly or negligently doing an act endanger - 4. 

ing life or personal safety of others. 

Section 333 and Section 304”A. 5. 

Any act. 6* 

Rashly or negligently. 7. 


As to endanger human life or the personal 
safety of others . 

Trial. 

Conviction. 

Charge. 


1. Rashly or negligently doing an act endangering life or perso¬ 
nal safety of others. —Every word in the section }and all its ingredients are 
important. Sections 336-338 form one group. The ingredients of Section 
337 are the same as those of Section 336 plus causing hurt. The ingredients 
of Section 338 are the same as those of Section 336 plus causing grievous 
hurt. There is, therefore, a combined commentary on Sections 336-338. 
The word ‘voluntarily’ is not used before the words ‘causing hurt’ in Sections 
337 and 338 because Sections 336-338 deal with rash or negligent acts and 
not intentional or deliberate acts. See Note 1 to Section 336. “Hurt may 
be caused involuntarily, yet culpably. There may have been no design to 
cause hurt, no expectation that hurt would be caused, yet there may have 
been a want of due care not to cause hurt.” Note M, p. 154, 

Rashly means something more than inadvertence or want of ordinary 
care. Drunken person firing in the air acts rashly. 23 

Mere negligence or rashness is not enough to bring a case within the 
ambit of Section 337 or 338, 1. P. G. Negligence or rashness proved by evi¬ 
dence must be such as should necessarily carry with it a criminal liability. 
Whether such liability is present may depend on the degree of culpability 
having regard in each case to the particular time, place and circumstances. 
If it is merely a case of compensation or reparation for injury or damage 
caused to a person or property it is clearly not punishable under either of 
the sections. The culpability to be criminal should be such as concerns not 


21. AIR 1964 Ori 173 (SatyaMaU) 30 Cut 
LT 13. 

22' AIR 1962 Guj 318 ( Fiduhusen ). 


23. 1963 (2) PUNJ611 
718 (Rental). 


1963 (2) Or LJ 





©, Note 2] of offences affecting the human body 

merely tlie person injured or property damaged but the "safety of the public 
on the ioad. But the nature and extent of the injury or damage will be 
irrelevant in fixing criminal liability for negligence under the sections. There 
is no prohibition by law of a learner practising motor driving on the street 
in a town or a village frequented by traffic. It maybe that in such cases 
the learner should take * reasonable care and caution to avoid foreseeable 
dangers or damage on the road. s Where there was no traffic or crowd at the 
place and time of the accident and the accused who was a learner tried to 
stop the motor but failed to do so as 1 by sheer inexperience and mistake he 
pressed the accelerator inr applying the brakes he could not be held to be 
guilty pf the criminal offence. 24 See Note 1 to Section 279. 

Rashly or negligently. — See Notes 1-a and 3 to Section 304-A. 

Grievous hurt. — See commentary 6n Section 320. 

.Sections 336, 337 and 338 are confined in'their operation to acts done 
Without any criminal intent, apart from the rashness or negligence which is 
their essential ingredient, 1941 ALL 441 : AIR , 1941 All 288 42 Gr LJ 621 
{Gfikatlu). See 1879 SPLB'91 .\Nga Tha), "Section 337 applies; only to acts 
dqb$ without any criminal intent. Personal injury intentionally caused is 
neither a rash nor a negligent act. I Cr LJ 557 {Nga Lu). 

l~a, Section 338 aud Section 304-A,— See AIR 1958 MP 205 
(fihawanesh). . v , ' 

‘ ,2.' Any act.— See 47 ALL 606 in Note 4. This expression is in no way 

restricted in its meaning. The words ‘any act* occurring iq Section 336 
eannbt be so construed as to restrict their operation to legal acts only and 
there is no justification fo'r holding that Section 336 has no application 
where the act conimitted is an illegal acu AIR 1932 All 322 : 33 Gr LJ 839 
CPandey), Act includes throwing stones or ‘brickbats. AIR 1932 All 322 
(Pandey) ; 1398 PJLB 426 {Nga Myat) ; 1879 SJLB 91 (JSfga Tha) or taking 
an engine which was let ting off steam on a street crowded with men and 
•horse carriages. 1 Weir 337 ( Loveday ). 

Driving moitor cars. —See also Note 4, Where the accused was driv¬ 
ing a lorry along the centre of a straight road at a high speed in order to 
keep pace with a railway train running parallel to the road, this lorry being 
loaded with several bags of paddy upon top of which were seated two persons. 
Three bullock-carts were coming in opposite direction along the correct side 
of the road, out of which two carts passed without any danger but the third 
cart loaded with iron bars which protruded in front of cart suddenly turned 
to its right. Accused suddenly swerved towards the right his lorry to allow 
the cart*to pass with the result that the lorry over-turned causing death of 
one person and grievous hurt to other sitting on the top of the bags. 
Accused was held liable for the death and grievous hurt, caused by his 
rash and negligent driving at the time of accident. 1954 Gr LJ 725 : AIR 
1954 Tc 25 ( Raghavan ). The lorry at the time of the occurrence was being 
driven along the wrong side of the road. If the presence of the bullock 
bandy is not believed, then there cannot be any possible explanation for the 
lorry moving along the wrong side of the road. Even if the bullock bandies 
were there, then also it does not follow that the driver after he swerved to the 
right should have driven the lorry over the whole iength of the stacked metal 
to a distance of 20 feet. It is really a case in which he was not engaged in 


24. AIR 1962 Mad 362 (Arumugham v, Grmnasoundara). 
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uu.uk a lawful act. Had he kept to the correct side of the road it might be 
said that the injury was the result of a pure accident. But he was not keep¬ 
ing to the correct side of the road. He was., mhviq g along the wrong side 
of the m ad and must be cemvteted. But in view of the nature of the evidence, 
a fine would be an adequate punishment and that it is not necessaiy to 
award a substantive term of imprisonment. AIR 1953 Tc 617 : Cr LJ 18o0 
i Mathai) . O was driving the b us w ith.defective brakes tnad_o.thei. defects at 
such a high speed that, whetThe made an'TmtmrpTto apply the lobt-braKSs 
on being signalled to stop, he was completely unable to control it. Two ol 
the wheels had already gone into a nala by the side of the road. The bus, 
after having swerved to the right and to the left, ultimately capsized on the 
road with the result that the body of the bus went into pieces. The road was 
clear. One of the passengers died there and then, and one got his spine 
broken. Many others received other injuries. It was held that Q, was guilty 
of offences under Sections 279, 338 and 304-A, and that though Q had been 
tried and convicted under Section 121, Motor Vehicles Act having regard to 
sub-section (2) of Section 403, Cr. P.C. that conviction would not stand in the 
way, of the conviction, under the Penal Code. 31 PAT 716 : AIR 1953 Pat 
56 : Cr LJ 518 {Mangalsingh). A motor truck was being driven by A who 
had no license for driving. B who was the driver of the truck and had a 
driving licence, was sitting nearby. The truck, while being thus driven, 
struck a telegraph pole and hit a passer-by one of whose legs got crushed and 
had to be amputated to save his life. A was convicted under Section _ 388, 
I. P. C. As to the liability of B it was held that B could not be convicted 
under Section 338 on the analogy of a person learning to drive under a licen¬ 
sed driver, where there was no material on the record to warrant the assump¬ 
tion that B was learning to drive under the guidance of A. 47 Cr LJ 1968 : 
1946 NLJ 540 : AIR 1947 Nag 113 (Saidu) wherein AIR 1945 Nag 242 : 
NAG 566 : NLJ 300 {A. Alimddin) was distinguished. See also AIR 1933 
Oudh 568 : 35 Cr LJ 296 ( Ckandhri ) where accused who was drunk was found 
guilty of both rashness and negligence while driving the motor car getting 
fnto the vvrong side. The sentence was reduced to a fine of Rs. 100. 

The driver of a motor car who runs over a person while reversing does 
not do any rash or negligent act if he sounds horn. 1938 NLJ 226 (. Devidas ). 
Failure by a person, driving a motor vehicle, to sound the horn is not neces¬ 
sarily negligence, and to sound a horn does not necessarily negative rashness 
or negligence in driving. Each case must be decided on its own facts. The 
mere fact that a motorist strikes a pedestrian walking on the road does not 
give rise to a presumption that the accident was caused by his carelessness. 
Such a presumption is ill-founded as a great many such occurrences are due 
to accidents. If the car was being driven at an excessive speed, that in itself 
would be evidence to show that there was negligence. A speed of about 20 
to 25 miles an hour cannot however be said tc argue ipso facto that there was 
negligence. 85 Where it was found that the accused while driving a motor car 
in moderate speed and on the correct side of the road ran over a boy who 
came in contact with the car while crossing the road, it was held that the 
accused could not be convicted under Section 338. a * Where a motor driver 
allows an unlicensed person to drive the motor car, who injures passengers 
by upsetting the car and who thereby is convicted for an offence under Sec¬ 
tion 337, the motor driver cannot be convicted as an abettor under Section 
107 as it cannot be said that he intended the car should be driven rashly and 


25. AIR 1939 Rang 209 : 40 Cr LJ 701 : 
182 1C 509 (Nga Ohn Saing). 


26. 30 Cr LJ 402 ; 32 OWN 612 (.Putin). 
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t^igently. • AIR 1930 Sind 64 : 30 Cr LJ 1077 (. Md. Jamal). (7, who while 
driving a motor car in moderate speed and on the correct side of the road 
raiidver a boy who came in contact with the car while crossing the road, 
xbuld not be convicted under Section 338. 30 Cr LJ 402: 32 GWN 612 


Gun.— The causing of hurt by negligence in the use of a gun would 
fall within the purview of Section 337 rather than of Section 286. But where 
all the evidence'against the accused was that he went out shooting in the 
month of July when people were likely to be about'in the fields and that a 
single pellet from his gun struck a man who was sitting in a field, it was held 
that this was not sufficient evidence of rashness or negligence to support a 
cdnvictioii under Section 337. 28 ALL 464 (Abdus Saltar). £), who owned a 
vf>addy field in a jungle tract, discharged a gun in the direction of a foot¬ 
path, close to his field, through which complainant was passing. The com- 
- pl&inant was wounded in his leg and had to be treated in the hospital and 
his leg amputated. (1 knew that the foot-path was generally 1 used by the pubr 
v lie. It was held that was guilty of culpable negligence and was rightly 
convicted under Section 338. 13 Gr LJ 703 : 16 IG 511 (Chanda), See also 

AIR 1937 Rang 2/^3 (Mg.-Ba.Kyi) above. 

* \ ; 

Operation.— Q# a Hakim, performed an operation with an ordinary 
pair of scissors, on the outer side of the upper lid of the complainant’s right 
eye v 'The operation was needless and performed in a primitive way, the 
most ordinary precautions being entirely neglected. The wound was sutured 
with an ordinary thread. The result was that the complainant’s eye-sight 
was permanently damaged to a certain extent. It was held that (7 had acted 
rashly and negligently so as to endanger human life or the personal safety 
of others, and that the act of Q amounted to an offence under Section 337, 
since there was no permanent privation of the sight of either eye in conse¬ 
quence of the operation. 39 BOM 523 : 17 blr 384 (Punjabi). 

Poisoning.—In administering to her husband an unknown powder 
which she received from her lover who was at enmity with her husband, 
and in administering it to her husband without any care or caution or any 
inquiry as to its properties, she committed an offence punishable under Sec¬ 
tion 337, I. P. G. 39 GAL 855 and 17 blr 217. AIR 1916 Bom 98:19 
blr 54 ; 18 Gr LJ 443 (. Bhagawa ). 

Sexual Intercourse.— £7, a fully developed adult man, was charged 
with causing the death of his wife, a girl aged about 11 years and 3 months, 
who had not attained puberty. The death was caused by haemorrhage from 
a rupture of the vagina caused by the accused having sexual intercourse 
with the girl. That act was one of such a character as to indicate a reckless 
indifference to the welfare of the girl or a want of reasonable consideration 
about what the prisoner was doing, one which the husband of the girl, if he 
had had a reasonable regard to her welfare, and had exercised reasonable 
thought as to the act he contemplated doing, would have abstained from 
doing, they would be justified in finding that the prisoner caused the death 
of the girl by a rash and negligent act. 18 GAL 49 (Mythee). Under no 
system of law prevalent in I ndia has a husband an absolute right to enjoy 
the person of his wife without regard to the question of her personal safety 
Accused had sexual intercourse with his child wife above the age of 12 years 
but who had not yet attained puberty and thereby caused her death. It 
was held that he was guilty of an offence of causing death by a rash or 
negligent act, punishable under Section 304-A. 18 Cr LJ .1003: 42 IG 

731 : 11 SLR 76 (Sahu). 
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-See commentary on Section. 279 and 


' In 3 PAT 410 (Sharnbhu Khatri) which was a case of a rape on a girl of 
about 12 (nSt wife) conviction under Section 304 was set aside and for rape 
confirmed although death was caused. The following observations were 
made : ‘ ' 

“After intercourse had been effected and the girl was found to have died, 
the body was taken and hidden under water. In English law there is no 
doubt that the perpetrator could have been properly indicted for murder or 
man-slaughter ; but there seems no reason to think for one moment nor is 
there any evidence to show that the person who had sexual intercourse with 
the deceased did anything which any reasonable person would contemplate 
as being likely to cause injury which would result in the girl s death. Gases 
of this character, rarely result in death ; and in the medical text-books there 
are but few instances (and those of extraordinary character) referred to m 
which death has occurred as the result of rape. In reported cases of resul¬ 
tant death which have come before the Courts there are as a rule to be noted 
features of some ancillary violence ; death cannot be regarded as any natural 
consequence to be expected from a plain sexual crime In the circumstances 
of this case the conviction under Section 304 cannot be sustained. ji AI 
410 (Sharnbhu Kfuttri). 

3 . Rashly or negligently. 

304-A. l|§f§ll| :: i;!l§^^ 

A rash act is primarily an over-hasty act and is opposed to a deliberate 
act- even if it is partly deliberate, it is done without due thought and 
caution. Where a pujari of a temple left the temple at night and from 
outside deliberately threw bricks at it, hoping that the Hindus of the locality 
would believe that the bricks came from the Muhammadan quarter and 
that this would lead to a riot between the two communities, it was held 
that the act was a deliberate one and not a rash or negligent actwi thin the 
meaning of Section 336. 51 ALL 465 (Gayaprasad). See AIR 1916 Bom 98 : 

18 Cr LJ 443 : 19 blr 54 ( Bhagawa) in Note 2 of this section. 

People in the neighbourhood of the accused’s house threw stones at his 
house and the accused fired his gun in all directions merely to frighten off 
the people who were throwing stones and to prevent their continuing to do 
so There were no houses within the range of the gun and there was no 
proof that human life was actually endangered It was held that the 
accused could not be convicted under Section 336, as (i) the bring of the 
gun was not a rash and negligent act but a deliberateact.and therefore 
Section 336 had no application. AIR 1937 Rang 27o. 38 Cr LJ 8J/ 
(Maune Ba Kyi). Allowing an unfit temple car to be drawn at a festival 
would fall within this section if it endangers the life or personal safety of 
others. 1 Weir 337 ( Tippanna ). 

4. As to endanger human life or the personal safety of others. - 

Section 336 contemplates a lawful act. But it punishes the same act which 
is otherwise lawful, only if it is exercised in a rash or negligent manner II 
O deliberately threw brickbats at passers by and wanted to shoot them and lor 
that purpose aimed a gun and fired shots, he was deary guilty of an attempt 
at murder if not of an attempt to cause grievous hur t with a dangerous weapon 
of shooting. 47 ALL 606 ( Baburam ). Q. was, at the time he took out a 
license to drive taxi-cabs, asked to use spectacles at the tune ol driving 
owing to his defective eyesight. Still, he was one night driving his taxi-cab 
without wearing spectacles, when his car collided with another car , but it 
appeared that he was not liable for the accident. The medical evidence 
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iduced at the trial showed that the defect in the eyesight of 0 was not 
very much, and that.it would not appreciably interfere with his efficiency as 
a driver. It was held, that it-was not made out that Q_ if he drove his car 
without wearing spectacles would be acting so rashly or negligently as to 
endanger human fife or the personal safety of others. 42 BOM 396 : 20 blr 
376 (Abbas Mirza). . \ 

On the occasion of a festival a temple becomes a place of public resort 
and it is the bounden duty of the person in charge to take all reasonable 
precautions necessary to ensure the safety of those crowding thither by his 
licence and invitation. Therefore, if he omits to enclose a well in the court¬ 
yard standing by the path which the pilgrims must necessarily take in order 
to reach the shrine omits not only to indicate at night its position by lights, 
but also remove the light placed near the well at the instance of the officers 
on duty, and consequently a man falls into the well, his conviction under 
Section 336, will be upheld. AIR 1915 Cal 295 : 18 CVVN 1176 : 16 Cr LJ 
131 {Narsing). Taking an engine which was letting off steam on a street 
crowded with men and horse carriages would endanger the safety of others. 
1 Weir 337 {Loveday). 

Belief that no danger would in fact be caused is no excuse if an act is 
done so rashly or negligently as to endanger human life or the personal 
safety of others. AIR 1932 All 332 : ALJ 224 ( Pandey ). 

5. Trial.—The case of an accident to a motor car due to the negligent 
and reckless driving of another motor car ought to be tried within a week 
AIR 1929 Cal 776 : 31 Cr LJ 614 (Sirajaddin). 


distinct from an 
person convicted 


6. Conviction. —An offence under Section 279 is 
offence under Section 337 or Section 338 and, therefore, a 
of an offence under Section 337 or Section 338 can also be' convicted for an 
offence under Section 279. If, however, the two offences are committed in 
the same transaction, Section 71 will govern the assessment of punishment. 
AIR 1956 MBh 141 ( Gulam Meer ) which overruled 1952 MBh LR 302 : 
MBh LJ 459. 

See Note 12 to Section 279. 

7. Charge.—-You—on or about—at—caused grievous hurt to PC? by 
doing an act, to wit—, so rashly or negligently as to endanger human life or 
the personal salety of others and thereby committed an offence under Sec¬ 
tion 338, I.P.C.... 


Of Wrongful Restraint and Wrongful Confinement 

339. Wrongful restraint.— Whoever voluntarily obstructs 
any person so as to prevent that person from proceeding in any 
direction in which that person has a right to proceed, is said 
wrongfully to restrain that person. 

Exception .—The obstruction of a private way over land or 
wa ter which a person in good faith believes himself to have a 
lawful right to obstruct, is not an offence within the meaning of 
this section. 
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A obstructs a path along which £ has a right to pas?. A not believing in good faith 
that he has a right to stop the path. Z is thereby prevented from passing. A wrongfully 
restrains Z* 


SYNOPSIS 

6 . Any person. 

7. 


8 . 


To prevent that person from proceeding in 
any direction in which that person has a 
right to proceed . 

Exception. 


1. Wrongful restraint. 

2* Whoever . 

3. Voluntary obstruction . 

3a. Indirect obstruction . 

4. Voluntarily v. bona fide claim. 

5. Voluntarily v. good faith. 

1 Wrongful restraint. —Every word in the section and all its in- 
gredients are important. See also Exception and Illn. Whilst the complain¬ 
ant C was absent, Q_ put up a tin projection over C’s compound-wall, so as to 
hang over his paved courtyard at a height of six feet ten inches above the 
ground. It was held that Q, committed no offence, since the projection did 
not prevent anyone moving below it and that its possible obstruction to^ C 
in white-washing or repairing the wall was not tantamount to the wrongful 
restraint contemplated by Section 339. 27 Where C had for the purpose of 
removal placed certain goods upon a cart, and accused came and unyoked 
the bullocks, and turned the goods off the cart on to the load, and 6 there¬ 
upon went away at once leaving them lying there, it was held that under these 
circumstances a conviction under Section 341 could not be sustained, but 
that there was such “mischief ” as to bring the offence within Section 425. 
12 CAL 55 ( Juggesfavar ). Causing pariahs to stand in public street in the 
vicinity of a temple with the object of preventing the complainant from con¬ 
ducting a religious procession from fear of pollution does not amount to an 
obstruction within the meaning of Section 339. 29 The slightest unlawful 
obstruction to the liberty of the subject to go when and where he likes to go, 
provided he does so in a lawful manner, cannot be justified and is 
punishable. 1 Weir 339 (Saminada). See AIR 1960 Bom 139 {Francis). 

In order to continue an offence of wrongful restraint the following 
ingredients must be established : ( I) that there is an obstruction, (2) that the 
obstruction prevents a person from proceeding in any direction and (3) 
that the person so proceeding must have a right to proceed in the direction 
concerned. Therefore, before a person can be convicted of an offence of 
wrongful restraint, the prosecution must prove that the complainant had a 
right as distinguished from a licence to proceed in a particular direction or 
that he had a right of way. Where, however, both the parties namely the 
accused and the' complainant set up a right of way the matter can best be 
decided by a civil Court rather than a criminal Court. 241 


-A public servant or a police officer may be convicted of 
t. 1 Weir 121 {Lakshmigadu) ; 19 WG 27 (Rwndas) ; 2 


2. Whoever. - 

wrongful confinement. ..JHBL,,,, , , ,M„. .. 

MHCR 396 {Stuart). Rearresting a person discharged by a magistrate is 

this offence. ' 19 WC 27 ( Ramdas). 

3. Voluntary obstruction is an essential ingredient of Section 339. 
Ratanlal is wrong when he observes “it will appear that a person may 


28 


27. AIR 1927 Bom 369 ; 29 blr 494 
Cl I.J 1023 (Chhagan). 

28. 11 Cr 1.J 263 : 5 IC 151 : 1910 MVVN 


72 (V. S. Reddy). 

29. AIR! 964 JK. 4 (Abdul Reiman .). 




Note 3] of offences affecting the human body 


Tict another by CAUSING it to APPEAR to that other impossible, 
difficult or dangerous to proceed, as by causing it actually to be impossible, 
difficult or dangerous for that other to proceed.” Ratanlal bases this view 
of his upon illustrations to the Draft Penal Code which he admits were 
dropped on account of severe criticism. The obstruction, as the section shows, 
must be voluntary. P cannot be said to voluntarily obstruct merely because 
(I thinks that there is an obstruction, if in fact there was none. 


Where the accused took away the iicences from boatmen with the result 
that the boatmen were not permitted by the authorities to ply their boats 
beyond a certain stage in the channel, it was held that it did not amount 
to the offence of wrongful restraint under Section 339. Section 339 con¬ 
templates obstructions attributable directly to the person charged. The 
legislature did not intend to include within the scope of the section an act 
which in its remote and indirect consequence might obstruct the free 
movement of a person. 30 In AIR 1954 Mad 247 ( Periah ) it was observed 
that the obstruction must be physical and that a verbal prohibition or 
remonstrance does not amount to such obstruction. The passage from 
Ratanlal cited above was embodied in that judgment. That passage which 
follows the illustrations in the Draft Penal Code is a mere copy of Explana¬ 
tion which was a part of the draft section but which along with three illustra¬ 
tions was dropped. The very fact that the EXPLANATION was drppped 
clearly shows that that was not intended to be the law. It is, therefore, not 
correct to say that “a person may obstruct another by causing it to appear 
to that other impossible, difficult or dangerous to proceed as well as by 
causing it actually to be impossible, difficult or dangerous for that other to 
proceed.” In the Madras case it was however observed that the obstruction 
must be physical. Causing it to appear would not be physical obstruction. 
The principle that threat of violence is sufficient is a different principle. If 
Q, tells R that there is a mad or savage dog near the passage, R may be 
afraid of using that passage unarmed, but he is not restrained. 


Section 339 relates to the voluntary obstruction by a person and not 
obviously at least to obstructions which are not voluntarily continued by the 
persons accused of the obstruction throughout the time obstruction lasts. 
9 blr 30: 5 Gr LJ 97 (Abdul). Where the complainant, his wife and 
daughter occupied a house and during their temporary absence, the accused 
put a lock on the outer door and thereby obstructed them from getting into 
the house, it was held that the accused was guilty of wrongful restraint. 
Physical presence of the obstructor is not necessary ns an ingredient of the 
offence of wrongful confinement or of wrongful restraint. To constitute 
the offence, the obstructor must intend or know or have reason to believe 
it to be likely that the means adopted would cause the obstruction of the 
complainant. 31 “Restraint” implies abridgement of the liberty of a person 
against his will. Where he is deprived of his will power by sleep or other¬ 
wise, he cannot while in that condition, be subjected to any restraint,® 2 
Obstruction may be by threat of violence. 33 Removing a ladder and thereby 
detaining a person on the roof of a house is within Section 339. 1 Weir 340 

( Talapolu ). Verbal remonstrance is not obstruction. 1 Weir 339 ( Nagamma ). 
In a wrongful restraint there need not be any stoppage of the movement: 
it may be directed into a channel different from the direction in which the 


30. 11 Cr LJ 192:4 IC 1117: 3 MLT 
207 ( Venkataramiah ). 

31. 11 Gr LJ 708 : 8 1C 757 : l MWN 
727 ( Arumuga ). 


32. 


AIR 1928 Lah 445 (2) ; 20 PLR 90 : 
29 Cr LJ 602 (Fateh). 

33. 7 QB 742 {Bird v. Jonts) ; 2 MHCR 
396 {Stuart), 
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victim intends to move. Physical presence of the obstructor is not necessary ; 
nor is any actual assault necessary and fear of immediate harm restraining 
a man out of a place where he wishes to be and has a right to be is sufficient 
to constitute an offence under this section. The slightest unlawful obstruc¬ 
tion to the liberty of the subject to go when and where he likes to go provided 
he does so in a lawful manner, cannot be justified and is punishable. Two 
classes of cases constitute an exception to this section. One class of cases is 
provided for in the Exception to Section 339, and the other class of cases in 
Exceptions which override the penal provisions of the code. The Exception to 
Section 339 provides that the obstruction of a private way over land and water 
which a person in good faith believes himself to have a lawful right to 
obstruct, is not an offence. A person who bona fide believing in his right to 
a property asserts his claim thereto cannot be convicted of this offence. " AIR 
1954 Mad 247 (Periah). 

Obstruction of bus amounts to wrongful restraint of passengers, 34 

It is doubtful whether, without physical obstruction, by mere words a 
person can be said to commit an offence under Section 341. Even if it is 
considered an offence still Section 95, I.P.G., will apply. 36 Mere direction or 
demonstration will not constitute wrongful restraint. 36 Putting a lock on 
the outer door of a house is voluntary obstruction. 37 To justify a conviction 
under Section 339, a Court should find that the complainant had a right 
to proceed along the path and that he was obstructed by the accused from 
walking over it. 16 Cr LJ 701 (1): 30 IC 749 (Rama Reddi). See also 
Note 7. 

3-a. Indirect obstruction. —The fact that the act of an accused 
indirectly results in the complainant not proceeding in the direction in which 
he wanted to proceed originally would not make the accused guilty of causing 
obstruction to the person so as to prevent him from going in that direction! 
The gist of the offence defined in Section 339 is causing obstruction directly 
to a human being. AIR 1955 Andhra 188 (Rangamma), which distinguished 
AIR 1954 Mad 247. 

4. Voluntarily v. bona fide claim. —See Exception. If an act which 
causes obstruction is done under a bona fide claim or bona fide colour or right, 
it will not amount to voluntarily obstruction. See also Note 5. 

A person who bom fide believing in his right to a property asserts his 
claim thereto cannot be convicted of this offence. 38 Q,, one of the two joint- 
owners of a shop, put her lock on the shop which was let out by the other 
joint owner without her consent. The tenant charged £? with the offence of 
wrongful restraint in that he was prevented by the lock from entering into 
the shop, ft was held that Q, had committed no offence, inasmuch as she 
had affixed her lock to a house of which she was the joint owner and the 
complainant was no tenant of hers. 30 

Preventing the building of a wall claimed to be joint is not this offence. 

1 Weir 339 (Venkatachalam). 


•St,. 8 Cr IJ 212 : MLT 14! (Subba Row). 
37. 11 Cr LJ 708:8 IC 757 : 1 MWN 



1918 Bom 256 : 20 blr 106 : 19 Cr LJ 
351 (. Samrath ) ; 24 CAL 885 (Kauai) ; 
47 CAL 818 (Pramatha) ; 15 Cr LI 
532: 1914 PR 34 (Sh'onath) ; 1889 
UC451 (Howana). 


38. AIR 1954 Mad 247 (Periah) ; AIR 


727 (Arumuga). 


39. AIR 1918 Bom 256 : 20 blr 106 (Sam- 
rath). 



Note 6] of offences affecting the human body 

Voluntarily v. good faith.— See Exception and illustration. See 
also Note 4. 

A Court peon accompanied by two of the decree-holder’s men 
(petitioners) went to execute a warrant of arrest against the judgment-debtor 
M. A palki with closed doors was noticed to be coming out of the male 
apartment of M’s house. The petitioners believing that M was effecting liis 
escape in the palki stopped it and examined it, although the persons 
accompanying the palki protested and said there was a lady in it. Admit¬ 
tedly, there was in the palki a pardanashin lady of rank. It was held that 
having regard to the terms of Section 79, a conviction of the petitioners 
tinder Section 341 was not right. 24 CAL 885 (Kauai). 

Where a Deputy Commissioner of Police sent a head constable, placed 
under suspension, to the lock-up, without malice and in conformity with a 
Circular order of the Commissioner of Police, published in the Calcutta 
Police Gazette, the property of the Government of Bengal and the medium of 
communication of all orders, and regulations ordinarily having the sanction 
of law, issued by the Commissioner, for the guidance of police officers and 
carried out by them, which Circular order had been consistently followed foi¬ 
ls months, but was invalid, as not having been approved of by the Bengal 
Government, under Section 9 of the Calcutta Police Act (Beng. IV of 1866), 
of which fact, however, the accused Deputy Commissioner was not aware' 
it was held that he was justified in assuming that the said Circular order had 
received the sanction of the Government of Bengal and that, as he, by reason 
of a mistake of fact and not of law, in good faith believed himself to be bound 
by law to obey the instructions of the Commissioner of Police, and to be 
justified by law in sending the head constable to such custody, he was pro¬ 
tected by Sections 76 and 79. 47 CAL 818 ( Pramatha). C charged Q., R and 
S with the offence of wrongful restraint inasmuch as they had restrained C 
from passing through certain fields on their way to their well. The fields 
belonged to the father of some of the accused, the other accused cultivating 
one of them, as tenants. It was held that the case was more properly one 
for the Civil Court to adjudicate upon, and that (7, R, and S could not be 
convicted of an offence under Section 341. 40 Where P believed himself to 
have a lawful right to obstruct the complainant from going along a passage, 
P’s obstruction was in good faith although he foolishly denied having erected 
a wail as alleged by the complainant. AIR 1925 Gal 1214 41 CLT 633- 

30 CWN 192 (Kalidas). 

6. Any person.— Voluntary obstruction of vehicle is not wrongful rest¬ 
raint. 41 Where the passage through the plot on which the complainant’s 
son was prdceeding with the complainant’s cart full of manure had been used 
for a long time as a passage for carts to the complainant’s fields, and the 
accused prevented the son of the complainant along with the cart to proceed 
towards the complainant’s field by erecting a wall across the passage, the 
offence under Section 341 was clearly made out. 1953 RLW 199 ( Hardeva). 
Unyoking of bullocks tied to plough is not wrongful restraint of persons. 
AIR 1955 Andhra 188 ( Rangamma ). See also AIR 1941 Pat 384 in Note 7. 

Madras view .—The voluntary obstruction of a vehicle in which persons 
are travelling amounts to wrongful restraint of the persons in the vehicle 


40. 11 CrLJ495 (2) : 7 1C 493 (Hatha 41. 1935 Cal 252 : 39 CWN 143 : 36 Cr 

Singh). LJ 740 ( Durgapada). 
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Within the meaning of Section 339. 4a Placing an obstruction on a passage 
over which P had a right to pass, so as to allow men to pass but so as to 
obstruct cattle is not within this section. 1 Weir 340. When a cart convey¬ 
ing a person was detained while the traveller was allowed to go on his own 
way or a horse which a person was riding was restrained, but without any 
obstruction to the rider who was allowed to go where he liked if he wanted, 
it was held that the offence of wrongful restraint had been committed. AIR. 
1954 Mad 247 : 1952 MWN .163 (Periah) which referred to AIR 1947 Mad 
124 : 48 Cr LJ 459 ; 15 blr 103 ; 14 Cr LJ 177 ; AIR 1935 Cal 252 : 36 Cr 
LJ 740 ; AIR 1927 Mad 506 : 28 Cr LJ 320 ; 1934 MWN 620 ; 1938 MWN 
1010 ; AIR 1942 Mad 539 : MAD 696 : 44 Cr Lj 45; 1 Weir 340. 

If Q, can go anywhere he likes, detaining his car is not restraint, merely 
because be cannot go in his car. 1942 MAD 696: AIR 1942 Mad 539 
(Nab ha) . See AIR 1927 Mad 506 in Note 7 (a case of horse rider). 

7. To prevent that person from proceeding in any direction in 
which that person has a right to proceed. — See also Notes 3 and 6. If 

Q. can go anywhere he likes, detaining his car, is not restraint merely because 
he cannot go in his car. 1942 MAD 696 (, Nabha). 

The accused, who was the driver of a bus purposely made his bus stand 
across a road in such a manner as to prevent another bus which was coming 
behind to proceed further. It was held that ‘proceeding in any direction’ 
within the meaning of Section 339, Indian Penal Code, must mean only pro¬ 
ceeding in that direction and not in any other direction, much less in the 
reverse direction. It cannot be said that because the driver and the passen¬ 
gers in the second bus could have got down from that bus and walked away 
in different direction, or gone in that bus to a different destination, in the 
reverse direction, there was therefore no wrongful restraint. Hence the 
conviction of the accused under Section 341 was justified. (1949) 2 MLJ 703 
(Abraham). The word ‘proceed’ in Sections 339 and 340 is confined to the case 
of a person who can walk on his own legs or can move by physical means with¬ 
in his own power. “Surely the word ‘proceeding’ in Section 340 includes the 
case of proceeding by outside agency”. To contemplate that when a person 
driving in a motor vehicle along a highway is stopped and prevented from 
moving forward would not be said to have been wrongfully restrained if he 
is asked to get down from the vehicle and left free to move on his foot would 
take away a very large part of the content and the meaning of the word 
‘proceed’ occurring in the definition to Section 339. That word cannot be 
given the limited meaning of proceed on foot only. 

Held on facts that the acts of the accused persons in obstructing a motor 
bus from proceeding towards its destination did amount to wrongful restraint 
of the passengers as also the crew of the bus within Section 339. 4S 

Where the passage through the plot on which the complainant’s son was 
proceeding with the complainant’s cart full of manure had been used for long 
time as a passage for carts to the complainant’s fields, and the accused pre 
vented the son of the complainant along with the cart to proceed towards 
the complainant’s field by erecting a wall across the passage the offence 
under Section 341 was clearly made out. Hardeva v. Lachminarain, 1953 Rai 
LW 199. ' J 




42. 1947 MAD 555 : AIR 1947 Mad 124 

(Gopala Rtddi). 


43. AIR 1964 Gal 286 (Madhab Chandra) : 
67 Cal WN 1029. 





339, Note 7] of offences affecting the human body 

j-wp'. It is necessary to prove that the complainant has been prevented by the 
accused from proceeding in a direction wherein the complainant has a right to 
proceed. Merely to show that somebody has been prevented from going 
somewhere is not enough. 53 OWN 236 (Prava Debi). (1949) 2 ML! 335 
(*. Chettiyar). 

Under Section 339, the obstruction should be so complete and successful 
as to prevent the person obstructed from proceeding in any direction in which 
he has a right to proceed. The wrong being a wrong against the person is 
not completed where the person is at libety to go in any direction he pleases. 41 
The accused, who were co-owners of a well, obstructed another co-owner 
(complainant) from using the mot to which he had yoked his bullocks, on 
the slope to the well, on the ground that he had not paid his share of expense 
on the well. It was held that the accused were guilty of the offence of wrong¬ 
ful restraint, inasmuch as they had obstructed the complainant from proceed¬ 
ing with his bullocks in a direction in which he had a right to proceed with 
his bullocks. 45 

The word “proceed” in Sections 339 and 340 is not confined to the case 
of a person who can walk on his own legs or can move by physical means 
within his own power. It includes the case of proceeding by outside agency, 
which in the case of a baby means the agency of its natural protector or 
guardian. If a baby is kept shut up, so that its " natural protector cannot 
get at it, it is a case of wrongful confinement. 62 CAL 629 {Makendra). 
Essential element in wrongful restraint is that person restrained must have 
right to use thing complained of. AIR 1930 Cal 760 : 31 Cr LJ 1226 {Ghura- 
ram). 

“Proceeding in any direction” in Section 339 means proceeding in that 
direction and not in any other direction, much less in the reverse direction. 
1950 MAD 858 {Abraham). While complainant was proceeding on the road on 
a turn turn the accused stopped the tumtum and assaulted the complainant. 
In the course of this occurrence the accused wrongfully stopped the com¬ 
plainant for about 15 minutes. It was held that the accused were guilty 
under Section 341 inasmuch as by obstructing the tumtum they prevented 
the complainant from proceeding on his way. 4 * Where customary right of 
way is alleged, it has necessarily to be proved by the prosecution in order to 
make out that the complainant had the right to proceed on the pathway in 
some particular direction. The difficulty of proving a customary right of 
way, with all its requisite elements, upon the oral testimony of two or three 
witnesses, who are only able to say that for over twenty years the way has 
been used by the villagers, is considerably enhanced by the exception to the 
definition contained in Section 339. It is extremely difficult* in a case of this 
nature, to say that the accused, who has caused the obstruction, did not, in 
good faith, believe that he had a right to obstruct the further user of his land 
as a pathway. 57 GAL 526 ( Kundu). Where the accused, a Brahman, obs¬ 
tructed the complainant, an Izhuva, convert to Arya Samaj, from using a 
road in an agraharam, the road in question being vested in a municipality, it 
was held that he had no right to so obstruct, and that he was rightly convic¬ 
ted under Section 341. 50 MAD 673 [Sundareswara ). 


44. 15 blr 103 : 14 Cr LJ 177 (Rama 
Lala ). 

45. AIR 1926 Bom 118 : 27 blr 1419 : 27 
Cr LJ 139 (Lahrnu) distinguishing 


15 bir 103 (Rama Lala)* 

46. AIR 1941 Pat 381 : 42 Cr LJ 626 
(Man gal). 
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rp^ e accuse j a landlord, prevented a tenant of his, who was holding 
over, from entering the room which the tenant had rented from the accused, 
it was held that the accused was rightly convicted of the offence of wrongful 
restraint (Section 339), for, in India a tenant holding over had a position 
recognised by the law and he had a right to retain possession of the premises 
he occupied even against the landlord himself'until dispossessed in course of 
law. 43 BOM 531 : 21 blr 261 ( Gulam ). t . \ O 

If a person is prevented from proceeding tfm moment of restraint, the 
terms of Section 339 are satisfied. If a ^Srse on which a man is riding is 
prevented from proceeding, it is causing wrongful-*, restraint to the rider ^nd 
it is no defence to say that he might have got.offi f^e horse and walked in t^ie 
same direction. 47 P was presented as an emigrant at an Emigratton Depot 
and he was treated as such, receiving iri^als ap advance of money. 

When he desired to leave the Depot, the % fcccRsed,’^watchman prevented 
him from leaving. It was held that the accusedguilty of wrongful rest¬ 
raint under Section 341. 48 Tying a suspected .’thief* to a, tree under the v ‘ 
pretext that he would be taken to the police station is v wrongful restraint. 

Where the accused by threatening to take the complainant to the ‘thana 5 on a 
charge of theft had put him in fear of injury, their act amounted to wrongful '• , Y 
confinement for the purpose of extorting the complainant. 1952 Cr LJ 1391 
(j Habib). The complainant must make out a clear case, whether he claims 
an absolute right, or whether he claims a public right of Way or private right 
of way or a mere right to go over a land when it is necessary to do so in 
order to repair a wall. AIR 1925 Cal 1214 : 41 CLJ 633 : 30 CWN 192 
( Kalidas ). ■ * ^ ^ 

8. Exception. —Obstruction bv members of Hindu community' to 
Harijans in taking corpse along public road constitutes an offence under 
Section 341—Exception to Section* 339 does not apply. 49 - * 

Exception to Section 339 applies only to private way. Obstruction to 
carrying a corpse on a public way is offence under Section 339. r, ° 

340. Wrongful confinement. —Whoever wrongfully res¬ 
trains any person in such a manner as to prevent that person 
from proceeding beyond certain circumscribing limits, is said 
“wrongfully to confine” that person. 


Illustrations 


[a) A causes Z to go within a walled space, and locks Z hi . Z is thus prevented from 

proceeding in any direction beyond the circumscribing line of wall. A wrong¬ 
fully confines Z' 

(b) A places men with fire-arms at the outlets of a building, and tells Z that they will 

lire at Z if Z attempts to leave the building, A wrongfully confines Z • 


SYNOPSIS 


L Wrongful confinement . 

2. False imprisonment in English law. 

3. Malice . 

5. Wrongful . 


5. Legal acts are not wrongful, 

6. Not an offence because of General Excep¬ 


tion. 

7. Abetment. 


47. AIR 1927 Mad 506 : 28 Cr LJ 320 


{Feria). 

48. 12 Cr IJ 212 : 10 IC 107 {Ahmad). 


49. (1963) 2 Mad LJ 80. 

50. (1963) 2 MLJ 80 ( Snhramania ). 
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Wrongful confinement.—Every word in the Section and ail its 
ingredients are important. See illustrations. Wrongful restraint is defined 
in Section 339. Confinement is restraint in all directions outside circums¬ 
cribed limits ; for example, arrest or locking up in a room or tying up to a 
tree. ‘‘If one man merely obstructs the passage of another in a particular 
direction whether by threat of personal violence or otherwise, leaving him at 
liberty to stay where he is or to go in any other direction if he pleases” is not 
confinement. 7 QB 742 (Bird v. Jones). But it would be restraint. “A 
prison may have its boundary large or narrow, visible and tangible, or, 
though real, still in the conception only ; it may itself be moveable or fixed ; 
but a boundary it must have ; and that boundary the party imprisoned must 
be prevented from passing ; he must be prevented from leaving that place, 
within the ambit of which the party imprisoning would confine him, except 
by prison breach.” 7 QB 742 (. Birdv . Jones). 

To support a charge of wrongful confinement proof of actual physical 
obstruction is not essential. It must be proved in each case that there was 
at least such an impression produced in the mind of the person confined, as 
to lead him, reasonably to believe, that he was not free to depart, and that 
he would be forthwith restrained, if he attempted to do so. What is of impor¬ 
tance in such cases is the reasonable apprehension of force rather than its 
actual use. The coercion of the mind can, in certain circumstances, be as 
effective as coercion of the body, in order to bring the conduct of the wrong 
doer within the ambit of Section 341 or of Section 342, Indian Penal Code. 
Such a restraint may arise out of words, acts, gestures or the like sufficient to 
induce a reasonable apprehension that failure to submit will result in the use 
of force. It is not necessary to constitute the offence under Section 341 or 
under Section 342, that the person to be deprived of his liberty, should be 
touched or assaulted or actually arrested or confined within walls. A and 
his mother D deliberately starved and maltreated d’s wife B because B had 
not brought any cash in her dowry. As a result of the maltreatment B had 
gone weak and once attempted to escape from A'& house. She was however 
forcibly brought back by A and his brother, severely beaten and confined in 
a loom. There was however evidence that B could move within the house 
and could indicate by gestures to the neighbours that she was so ill treated. 
In a trial of A for an offence under Section 342, I. P. C., the trial Court 
acquitted A of the offence being under the impression that wrongful confine¬ 
ment connoted actual physical obstruction and at all times. It was held 
that the impression was wrong and that the domination of the will of the 
accused and of the other members of his family, upon the mind of 
B being sufficiently strong and direct, so as not to leave her on option but to 
submit to it, it was not necessary for purposes of Section 342 to hold her a 
prisoner by putting a lock outside her room all the 24 hours. It was suffici¬ 
ent for purposes of commission of offence of wrongful confinement if she knew 
the harmful consequences of disobedience if she tries to escape. AIR 1959 
Punj 134. 

The restraining of a person in a particular place by force of an exterior 
will overpowering or suppressing in any way his own voluntary action is an 
imprisonment on the part of him who exercises that will. 2 MHGR 396 
(Stmrt). Wrongfully seizing by the hand and dragging is wrongful confine¬ 
ment. 57 CAL 102 (S. A. Hamid). 

The meaning of ‘proceed 5 is explained in AIR 1964 Cal 286. See Note 7 
to Section 339. 
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If landlord goes to premises let out for demanding arrears of rent from 
tenant locks the premises he is guilty under Section 341 but not under 
Section 451. 51 

To support a charge of wrongful confinement proof of actual physical 
obstruction is not essential. It must be proved in each case that there was 
at least such an impression produced in the mind of the prisoner as to lead 
him reasonably to believe that he was not free to depart and that he would 
be forthwith restrained if he attempted to do so. The mere threat of some 
future harm in case of departure will not suffice if the prisoner knows that 
it is open to him to go away and refrains from doing so lest he may suffer 
such harm. But if the circumstances are such as to justify and to create the 
belief that he cannot depart without being seized immediately, then it would 
be proper to hold that he was obstructed and confined. 52 If a Police Sub- 
Inspector, while investigating an offence, detains a person for asking some 
information, he does not commit any offence. 53 Detaining P’s car is not 
confinement of P. 1942 MAD 696 (Nabha). There can be no wrongful 
confinement when a desire to proceed has never existed. 1894 PR 36 
(. Md. Din). It is wrongful confinement if a Police Officer writes a letter to £> to 
present himself at a place and sends constables who accompany Q, there who 
do not let £) to speak to anyone. 2 MHC 396 ( Stuart). 

Absence of a desire to move on the part of the person confi: ned no 
doubt, detracts from it being an offence under Section 342 ; but mere 
omission of an attempt to run away, when there is a watch, does not mean 
absence of a desire. If escape is open to a person and if lie wished to avail 
himself of it, his confinement will not mean wrongful confinement. That an 
escape is open will not depend upon whether she could open the door herself 
if she wished, but upon whether she would be feeling confident that she 
should be able to extricate herself from the confinement notwithstanding the 
presence of the confiner, who was able-bodied, robust and strong man, as 
against a lean and thin girl who was confined. 84 Physical force or violence 
is unnecessary. Threat of physical violence or even moral force is suffici¬ 
ent. 65 Imprisonment by jail authorities after the due date or keeping in 
custody by a police officer contrary to Section 167, Cr. P. C. would be 
wrongful confinement. If Cl, a Police Officer, without himself arresting R, 
directs P to take charge of R, Q,is responsible in the same way as if he had 
himself made the arrest, R being in law in his custody. 7 WC 3 ( Behary ). 

2. False imprisonment in English law.---“It is a common law mis¬ 
demeanour punishable by fine and imprisonment to imprison any person 
without lawful cause. Every restraint of the liberty of one person under the 
custody of another, either in a gaol, house, or in the street, is in law an im¬ 
prisonment. Halsbury, Vol. 9, Section 1224. The distinction between false 
imprisonment and malicious prosecution is well illustrated by the case where, 
parties being before a magistrate, one makes a charge against another, where¬ 
upon the magistrate orders the person charged to be taken into custody and 
detained until the matter can be investigated. The party making the charge 
not liable to an action for false imprisonment, because he does not set a 


is 


51. 

52 . 


53. 


1963 (2) Cr LJ 543 {Lalloo). 

4 blr 79 ( Shamlal) ; 1950 CUT 185 
(Jogayya) ; AIR 1916 I.ah 318 : 17 
Cr U 525 (Ramlal). 

6 LK 358: AIR 1930 Oudh 505 
(Abdul Karim). 


54. AIR 1951 Ori 142: 1950 CUT 185 
(Joggayya). 

55. 7 QB 742 (Bird v. Jones) ; 2 MHC 396 
(Stuart ); 1881-1 Weir 341 (Venkaia- 
chala ) ; 1905-69 JP 107 (Limberg). 
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lT.ikvistcria] officer in motion, but a judicial officer. The opinion arid judg¬ 
ment: of a judicial officer are interposed between the charge and the imprison¬ 
ment. There is, therefore, at once a line drawn between the end of the 
imprisonment by the ministerial officer and the commencement of the pro¬ 
ceedings before the judicial officer. It is fallacious to inquire whether or not 
the one is severable from the other, until you find some inseparable connec¬ 
tion between them. LR 5 CP 534 (Austin v. Dowling). See also Note 6 to 
Section 77. 

3. Malice.—Malice is not an essential ingredient in the offence of 

f wrongful confinement’ as defined by Section 340. 13 BOM 376 ( Dhania). 

4. Wrongful.—Although Af is subject to fits of violent insanity, never¬ 
theless he has been lucid intervals. It seems, in fact, that these fits only come on 
occasionally and are temporary. Under these circumstances, having regard 
to the fact that the accused is a person of education and wealth and that he 
lives in a town where medical attendance could easily be procured, he can¬ 
not be said to have acted with due care and attention in chaining up his 
brother in this unnecessarily cruel way for over three months. 45 ALL 495 
(. Skimbhu ). 

M obtained an order from the District Magistrate of Belgaum, dated 
15th which exempted him from arrest for the offence of criminal breach of 
trust, without a warrant issued by himself' or by the Political Agent of the 
Southern Maratha Country. This order was communicated to M through 
the accused, who wa» chief constable at Belgaum. On the 27th a police 
officer from the Sangli State came to Belgaum with a warrant issued by the 
Sangli Court for the arrest of M on a charge of criminal breach of trust. 
The chief constable thereupon directed M* s arrest. M brought to the notice 
of the chief constable the District Magistrate’s order of the 15th but he was 
detained in custody till the matter was reported to the First Class Magistrate, 
who ordered his discharge. The arrest and detention of M were illegal, and 
the Magistrate ought to have held that the confinement was wrongful. 19 
BOM 72 ( Mukund ). The offence is complete when a person is wrongfully 
restrained in such a manner as to be prevented from proceeding beyond 
certain circumscribing limits. And a person is wrongfully restrained when 
he is voluntarily obstructed so as to be prevented from proceeding in any 
direction in which he has a right to proceed. 13 BOM 376 {Dhania). 

Whether the arrest be considered as the result of the complainant being 
reasonably suspected of having stolen property in his possession as the Magis¬ 
trate appears to consider, or as an arrest in consequence of the accused having 
been obstructed in the execution of his duty as the accused says it was, the 
conviction of the accused for an offence under Section 342 is not sustainable 
inlaw. 12 BOM 377 (. Bhawoo ). A police head constable, detained some 
persons as suspects for several days. They were not fettered ; but they were 
made to stay in a circumscribed limit. Their rneals were brought to them 
or police or village servants were sent with them to their houses for their 
meals and they were brought back. He was guilty. 4 blr 79 ( Shamlal ). 

(£, who h&d a woman in his keeping at Kolhapur, brought her from 
Kohlapur to Bombay where he kept her in the brothel of R . There she led 
the life of a prostitute, her movements were watched, and a guard was kept 
at the entrance of the house. She was occasionally allowed to go out of the 
house under surveillance. It appeared that f) had on previous occasions 
supplied women to R. It was held that on these facts f) and R were both 
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ty of the offence of wrongfully confining the woman. 56 If a prisoner is 
confined in a particular part of a prison without legal authority, that con¬ 
finement is a wrongful one. 30 CAL 95 ( Baistab ). 

Where two police officers arrested without warrant a person who was 
drunk and creating disturbance in a public street, and confined him in the 
police station though one of them knew his name and address and it was not 
found to what extent he was a danger to others or their property, it was held 
that the arrest having been made by the police officers without warrant, for 
a non-cognizable offence, their action was prirna facie an offence under Sec¬ 
tion 342, unless it was justified under the provisions of the Code relating to 
the right of private defence or under Section 81. 46 MAD 605 FB ( Gopal ). 

It would be no offence against the charge under Sections 342 and 114 for 
the accused to say that he was not present at the actual arrest, if in fact he 
was instrumental in getting the arrest made, and, if after it was made, he 
instigated the bailiff to wrongfully confine a debtor, in spite of a protection 
order in his favour. 57 Where a person arresting another person instead of 
taking him to a police officer or to the nearest police station, keeps him un¬ 
necessarily in his own custody without making any effort to hand him over 
to the Police, he is guilty of an offence under Section 342 and is not protec¬ 
ted by the provisions of Section 79. 58 A police officer does not wrongfully 
confine when he detains a complainant and after consulting his superior dis¬ 
charges him. 24 WC 51 (Hosseiri). 

5. Legal acts are not wrongful.—Where the arrest is legal there can 
be no offence. 10 BOM 506 (Amarsang). An officer arresting a judgment- 
debtor, under a warrant which directs him to produce the judgment-debtor 
when arrested before the Court with all convenient speed is not guilty of 
wrongful confinement if having effected the arrest when the Court is not 
sitiing, he confines him in the house of the judgment-creditor. His duty is 
to produce the judgment-debtor at the next sitting of the Court and until he 
so produces him, he is responsible for his safe custody. 30 MAD 179 (Samuel), 
A peon arrested the judgment-debtor in the discharge of his duty under a 
valid warrant. The judgment-debtor protested that he was exempt from 
arrest under Section 135 (2), Cr, P. C., but the peon took him to the Munsif 
who after finishing a suit released him. It was held that the peon was not 
guilty under Section 342, I. P. G., as he could not be said to have acted 
criminally. AIR 1935 Cal 551 : 39 GWN 318 : 36 Cr LJ 1252 ( Kadamalai ]). 

6. Not an offence because of General Exception.—If any of the 

general exceptions applies, the confinement would not be an offence. 

a police officer, came down to Bombay from upcountry with a warrant 
to arrest one G . After reasonable inquiries and on well-founded suspicion he 
arrested the complainant under the warrant believing in good faith that he 
was G . The complainant having proceeded against Q, wrongful confine¬ 
ment, it was held that Q had committed no offence, since he was protected 
by Section 76. AIR 1924 Bom 333 : 26 blr 138 : 25 Gr LJ 797 ( Gopalia ). 

7. Abetment.— Q, a head constable, cannot be convicted of abetting P 
who wrongfully confined R , where there was no proof that Q had ordered P 
to do so. 31 GAL 710 (. Luchman ). 


56. 42 BOM !£U : 20 blr 79 (fifmdu). 

57. AIR 1924 Mad 31 : 25 Cr LJ 138 
( Thiruvengada ). 


58. 27 Cr LJ 1378 : 8 PLT 204 : 98 IC 
594 ( Anant ). 






2, Note 3] of offences affecting the human body 

341. Punishment for wrongful restraint. —Whoever 
wrongfully restrains apy person, shall he punished with simple 
imprisonment for a term which may extend to one month, or 
with fine which may extend to five hundred rupees, or with 
both. '' 


1. Punishment for wrongful restraint.- 

ful restraint., See commentary on Section 339. 


-Section 339 defines wrong- 


2. Punishment.— The offence of wrongful restraint, when it does not 
amount to wrongful confinement, and when it is not accompanied with 
violence, or with the causing of bodily hurt, is seldom a serious offence, and 
may be visited with a light punishment. Note M of the authors of the Code 
p. 154. 

3. Removal of obstruction. —A Magistrate, while convicting an 
accused under Section 341/114, for wrongfully restraining a person by the 
erection of a hut or by any similar act of obstruction, has no jurisdiction to 
order that the hut or other means of obstruction should be removed. Where 
criminal force has been used by the accused to the complainant when the 
latter objected to the obstruction, which interfered with his right of way over 
a path, and this constituted the offence of wrongful restraint, of which offence 
the accused had been convicted, an order for the removal of the obstruction 
could be passed under Section 522, Cr, P.C. 31 GAL 691 FB (Mohini). A 
Magistrate has no right to order the demolition of a wall or the maintenance 
of the passage. 1953 RLW 199. 


342. Punishment or wrongful confinement. —Whoever 
wrongfully confines any person, shall be punished with imprison¬ 
ment of either description for a term which may extend to one 
year, or with fine which may extend to one thousand rupees, or 
with both. 

1. Punishment for wrongful confinement.— commentary on 
Section 340 which defines wrongful confinement. See Note 6 to Section 79. 

2. Conviction.— Q. was charged under Section 365 but convicted under 
Section 342. In appeal, High Court altered the conviction to one under Section 
365 while maintaining the sentence. AIR 1954 All 51 ( Roshan). 

3. Sentence. —Where the petitioners are convicted under Sections 352 
and 342 and sentenced separately for each of the offence, the acts found 
against them being that they seized, dragged and pushed the complainant to 
a certain place in order to punish him. The infliction of separate punish¬ 
ments is not in violation of the law, provided that the aggregate punishment 
awarded is not in excess of what the Court could inflict for either of the 
offences. 4 Cr LJ 69 : 4 CLJ 90 (Fakir). Wrongful confinement was the 
common object of the unlawful assembly, and that was the essential ingredient 
in the constitution of the offence under Section 147. That being so^ having 
regard to the provisions of Section 71, and the principle which underlies the 
decision in 3 CWN 174 ( Ramdihal ), no separate sentence under Section 342 
ought to have been passed. 1 Cr LJ 365 : 8 CWN 843 (Alim). 


mtsTQf. 
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343. Wrongful confinement for three or more days.— 

Whoever wrongfully confines any person for three days or more, 
shall be punished with imprisonment of either description for a 
term which may extend to two years, or with fine, or with both. 


Wrongful confinement for three or more days. 

on Section 340 which defines wrongful confinement. 


-See commentary 


344. Wrongful confinement for ten or more days.— 

Whoever wrongfully confines any person for ten days or more, 
shall be punished with imprisonment of either description for a 
term which may extend to three years, shall also be liable to fine. 

1. Wrongful confinement for ten or more days. — "One cannot 
conceive of a wrongful confinement continued for ten days or more without 
deliberation and reflection and a special regard to the penal consequences, 
and when a man sees that by persisting in his offence he is every day becom¬ 
ing liable to a certain additional punishment, the motive to set his prisoner 
free will grow stronger daily.’'’ First Report of Law Commissioners, 
Section 393. 


2. Sentence. —Fine alone is not a legal sentence for a prisoner convict¬ 
ed under Section 344. 1 BHGR 39 ( Bahirji). 


345. Wrongful 
liberation writ has 


confinement of person for whose 

„ .. Tr .. „„„ been issued. —Whoever keeps any person 

in wrongful confinement, knowing that a writ for the liberation 
of that person has been duly issued, shall be punished with im¬ 
prisonment of either description for a term which may extend to 
two years in addition to any term of imprisonment to which he 
may be liable under any other section of this Chapter. 


Wrongful confinement of person knowing that for his liberation 
writ has been issued. —Wrongful confinement is defined in Section 340. 


Charge.—You—on or about—at—kept PQ in wrongful confinement, 
knowing that a writ for the liberation of that person had been duly issued 
and thereby committed an offence under Section, 345 l.P.C. 


346. Wrongful confinement in secret. —Whoever wrong¬ 
fully confines any person in such manner as to indicate an inten¬ 
tion that the confinement of such person may not be known to 
any person interested in the person so confined, or to any public 
servant, or that the place of such confinement may not be known 
to or discovered by any such person or public servant as herein¬ 
before mentioned, shall be punished with imprisonment of either 
description for a term which may extend to two years in addi¬ 
tion to any other punishment to which he may be liable for such 
wrongful confinement. 


Wrongful confinement in secret. —Every word in the section and all 
its ingredients are important. See commentary on Section 340 which defines 
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wrongful confinement. In an order to render person liable under Section 
346, it must be shown that the wrongful confinement was of such a nature as 
to indicate an intention that the person confined should not be discovered. 
9 GAL 221 (. Sreenath). 

347. Wrongful confinement to extort property, or 
constrain to illegal act. —Whoever wrongfully confines any 
person for the purpose of extorting from the person confined, or 
from any person interested in the person confined, any property 
or valuable security or of constraining the person confined or any 
person interested in such person to do anything illegal or to give 
any information which may facilitate the commission of an 
offence, shall be punished with imprisonment of either descrip¬ 
tion for a term which may extend to three years, and shall also 
be liable to fine. 


SYNOPSIS 


3. Offence in Sections 347 and 348, 
4* Charge . 

5. Conviction and sentence. 


L Wrongful confinement to extort property , or 


constrain to illegal act. 
2. Valuable security. 


1. Wrongful confinement to extort property, or constrain to 
illegal act. — See commentary on Section 340 which defines wrongful confine¬ 
ment. 

2. Valuable security—is defined in Section 30. Where a person places 

his thumb impression on a blank paper the understanding between him and 
the person to whom he delivers the paper ordinarily is that it is to be con¬ 
verted into a valuable security. AIR 1932 Pat 335 : 13 PLT 588 : 34 Cr LJ 
81 (. Batisa ). 1 WC 26 [Panday). 

3. Offence in Sections 347 and 348 denotes a thing punishable under 
I.P.G. or any special or local law. (Section 40). 

4. Charge. —You—on or about—at—wrongfully confined PQ. for 

the purpose of extorting from PQ or from any person interested in PQany 
property or valuable security, to wit—or of constraining PQ, or any person 
interested in PQ to do anything illegal to wit—or to give any information 
which may facilitate the commission of an offence to wit—and thereby 
committed an offence under Section 347, I.P.C. 

Omit the words inapplicable. 

5. Conviction and sentence.— Separate convictions under Sections 147 
and 347 are perfectly legal although the aggregate sentences cannot be in 
excess of the sentence which can be passed for the offence which is the more 


heavily punishable under the Code. AIR 1932 Pat 335 : 13 PLT 588 : 34 
Cr LJ 81 (Batisa). 

348. Wrongful confinement to extort confession, or 
compel restoration of property.— Whoever wrongfully con¬ 
fines any person for the purpose of extorting from the person 
confined or any person interested in the person confined any 
confession or any information which may lead to the detection 
of an offence or misconduct, or for the purpose of constraining 
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the person confined or any person interested in the person con¬ 
fined to restore or to cause the restoration of any property or 
valuable security or to satisfy any claim or demand, or to give 
information which may lead to the restoration of any property or 
valuable security, shall be punished with imprisonment of either 
description for a term which may extend to three years, and shall 
also be liable to fine. 


SYNOPSIS 


I. Wrongful confinement to extort confession^ 


3. Valuable security. 

4. Charge. 

5. Joinder of charges . 


or compel restoration of property. 
2. Offence. 


1. Wrongful confinement to extort confession, or compel 
restoration of property. —Every word in the section and all its ingredients 
are important. Section 330 deals with voluntarily causing hurt in similar 
circumstances. See commentary on Section 340 which defines wrongful 
confinement. 

Police officers during the investigation of a case have necessarily to call 
persons and keep them from going to some other place where they would 
prefer to be; but where a police officer detains a person who is not concerned 
with any investigation for more than 24 hours, he is guiltv under Section 348 
AIR 194! Mad 720 : MWN 505 : 43 Cr LJ 3 (Titus). 

2. Offence.— See Note 3 to Section 347. 

3. Valuable security.— See Note 2 to Section 347. 

4. Charge —You —on or about—at—wrongfully confined PQ, for the 

purpose of [extorting from PQ or any person interested in PQ any confession 
or any information which may lead to the detection of an offence or miscon¬ 
duct] [constraining PQ, or any person interested in PQ, (to restore or to cause 
the restoration of property or valuable security, to wit—) (to satisfy any claim 
or demand) (to give information which may lead to the restoration of property 
or valuable security to wit—)] and thereby committed an offence under Sec¬ 
tion 348, I.P.C. 

Retain the brackets applicable. 

5. Joinder of charges. —See 15 BOM 491 (. Fakirappa ). 


Of Criminal Force and Assault 


349. Force.— A person is said to use force to another if he 
causes motion, change of motion, or cessation of motion to that 
other, or if he causes to any substance such motion, or change 
of motion, or cessation of motion as brings that substance into 
contact with any part of that other's body, or with anything 
vvhich that other is wearing or carrying, or with anything so 
situated that such contact affects that other’s sense of feeling: 
Provided that the person causing the motion, or change of 
motion, or cessation of motion, causes that motion, change of 
motion, or cessation of motion in one of the three ways herein¬ 
after described : 



^First .—By his own bodily power. 
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Secondly .—By disposing any substance in such a manner that 
the motion or change or cessation of motion takes place without 
any further act on his part, or on the part of any other person. 

Thirdly .—By inducing any animal to move, to change its 
motion, or to cease to move* 

1. Force. —Every word in the section and all its ingredients are impor¬ 
tant. See illustrations to Section 350. Animal is defined in Section 47 as 
any living creature other than a human being. Force must be against a 
human being and not against an inanimate object. AIR 1953 \ll 749: 
Gr LJ 1729 (Maiku). 15 LAH 786 : 36 PLR 91 : AIR 1934 Lah 454. 

‘"The term ‘force 5 is defined in Section 349 and the term "criminal force’ 
is defined in Section 350 and both contemplate the use of force to a persoti 
and not to a thing.. 20 LAH 513 (Ramchand), The term ‘forces’applies to 
force when used in connection with the human body. 59 Where the accused 
raised their lathis to strike a particular person with the result that he 
had to flee to save himself, it was held that they were guilty of using 
criminal force. 60 The owner of a field, finding some persons thereon plough¬ 
ing up his sugarcane crop, endeavoured, by standing in front of the ploughs, 
to cause them to desist, but was driven off’ with sticks and lathis. The 
trespassers were convicted and thereafter the owner of the field applied for 
an order under Section 522, Cr. P, G. restoring him to possession. It was held 
that the offence committed by the trespassers was one "attended by criminal 
force 5 and an order under Section 522 was appropriate. 45 ALL 25 ( Ashiq ). 
Force (as defined in Section 349) contemplates the presence of the person to 
whom it is used as well as of the person using the force. 15 LAH 786: 36 
Gr LJ 59 (. Bihani). 

When the accused caused the animals to cease to move, they were using 
force. AIR 1930 All 820 ( Sheosing ). Inducing an animal to move may even 
amount to using force: see definition in Section 349 and illustration (A). 
AIR 1923 Mad 608 : 72 IG 616 : 24 Cr LJ 456 (. Kondiah ). 

350. Criminal force. —Whoever intentionally uses force 
to any person, without that person’s consent, in order to the 
committing of any offence, or intending by the use of such force 
to cause, or knowing it to be likely that by the use of such force 
he will cause injury, fear or annoyance to the person to whom the 
force is used, Is said to use criminal force to that other. 


Illustrations 


(a) Z h sitting in a moored boat on a river. A unfastens the moorings, and thus 
intentionally causes to boat to drift down the stream. Here A intentionally 
causes motion to Z and he does this by disposing substances in such a 
manner that the motion is produced without any other action on any person’s 
part. A has therefore intentionally used force to Z J and if he has done so 
without consent, in order to the committing of any offence, or intending 
or knowing it to be likely that this use of force will cause injury, fear or annoy¬ 
ance to Z> d has used criminal force to Z- 


59. AIR 1915 Cal 131 : 16 Cr LJ 720 (Sadasib). 

60. AIR 1914 All 175 : 23 1C 183 : 13 Cr LJ 231 (, Jairam ). 


\ 
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(6) Z h riding in a chariot. A lashes Z’ & horses, and thereby causes them to quicken 
their pace. Here A has caused change of motion to Z by inducing the animals 
to change their motion. A has therefore used force to Z? and if A has done this 
without Z’s consent, intending or knowing it to be likely that he may thereby 
injure, frighten or annoy Z> A has used criminal force to Z- 

M Z is riding in a palanquin. A, intending to rob Z» seizes the pole and stops the 
palanquin. Here A has caused cessation of motion to Z> au d he has done this 
by his own bodily power. A has therefore used force to Z; and as A has acted 
thus intentionally, without Z ? 3 consent, in order to the commission of an offence, 
A has used criminal force to Z- 

(d) A intentionally pushes against Z in the street. Here A has by his own bodily 
power moved his own person so as to bring it into contact with Z* He has 
therefore intentionally used force to Z J and if lie has done so without £’$ 
consent, intending or knowing it to be likely that he may thereby injure, frighten 
or annoy Z* he has used criminal force to Z- 

(*) A throws a stone, intending or knowing it to be likely that the stone will be thus 
brought into contact with £, or with clothes, or with something carried by Z, 
or that it will strike water, and dash up the water against Z ' s clothes or something 
carried by Z • Here, if the throwing of the stone produced the effect of causing 
any substance to come into contact with Z, or Z’s clothes, A has used force to 
z ; and if he did so without £’s consent, intending thereby to injure, frighten 
or annoy Z> he has used criminal force to Z' 

(/) A intentionally pulls up a woman’s veil. Here A intentionally uses force to her, 
and if he does so without her consent intending or knowing it to be likely that 
he may thereby injure, frighten or annoy her, he has used criminal force to her. 

(g) Zr * n bathing. A pours into the bath water which he knows to be boiling. 
Here A intentionlly by his own bodily power causes such motion in the boiling 
water as brings that water into contact with Z» or with other water so situated 
that such contact must affect £’s sense of feeling, A lias therefore intentionally 
used force to Z > ar »d if he has done this without £’s consent, intending or knowing 
it to be likely that he may thereby cause injury, fear or annoyance to Z> A has 
used criminal force. 

(h) A incites a dog to spring upon Z> without consent. Here, if A intends to 
cause injury, fear or annoyance to Z, he uses criminal force to Z * 

1. Criminal force. 

are important. See Illustration. Force is defined in Section 34 
merit see Sections 352-358. 


-Every word in the section and all its ingredients 

349. For punish- 


The term ‘Force’ is defined in Section 349, and the term ‘criminal force’ is 
defined in Section 350, and both contemplate the use of force to a person and 
not to a thing. When, therefore, the complainant himself alleges that the 
house was locked when the unlawful entry was effected, it cannot be argued 
that the offence of criminal trespass was attended by criminal force or 
show of force or by criminal intimidation. 20 LAH 513 (Ramchand) ; AIR 
1956 Gal 32 (Nani). The definition of -'force 5 and ‘criminal force’ in Sections 
349 and 350, I. P. C., contemplate criminal force being used to any ‘person 5 
and do not take into account such force being urged to a ‘matter of subs¬ 
tance 5 . AIR 1940 Lah 84 : 41 Gr LJ 387:186 IC 895 (. Bhani). Where 
accused breaks the lock of a house in absence of the person in possession and 
takes possession of the house, he uses criminal force to the lock which he 
breaks, criminal because it involves the crime of mischief. AIR 1938 Lah 
839 ; 40 PLR 923 (Roda). 

By the words “criminal force 55 it is intended to mean ‘criminal force 5 as 
applied to a person and not as applied to an inanimate object. As the 
dispossession concerned took place in the absence of the landlord or his men, 
the dispossession was not attended by any criminal force or show of force or 
by criminal intimidation. AIR 1956 Cal 32 (JVani Copal). 

To strike a pot of lahn which a man is carrying and which is in contact 
with that man’s body constitutes the offence of criminal force if it is done to 
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him fear, annoyance, etc*, and if that person is a public servant in the 
iisjcharge of his duties the offence is punishable under Section 353. 22 LAH 

370 (Darshan Singh). , 

TWo constables in fide execution of their duty carried %mt an 

arrest under a warrant which, unknown to them, was in fact not legally 
issued, whereupon certain persons came up and rescued the prisoner and 
tore up the warrant but did not cause hurt to any one. It was held that 
the rescuers were not liable to punishment under Section 225-B or 323 blit 
should have been convicted under Section 352. 45 ALL 142 ( Gokal ). 

Where the accused raised their lathis to strike a particular perso.it .with 
the result that he had to dee to s^ve himself, it was held that they, were guilty 
of using criminal force. *23 IC 133 : 12 ALJ 154 : .15 Cr LJ 23i fjairamp 

K and his party, who were in possession of the trees^ went to'the spot 
with a number of men. After their arrival, S 's party came there and attacked 
K* s party, who thereupon ran away. The conduct of K and his followers, so 
far from showing that they went there with the object of resisting their 
opponents, shows the contrary. There is therefore no justification for* the 
conclusion that the object of the applicants was to use criminal force of to 
make a show of criminal force for the purpose of enforcing their supposed 
rights. 1 Gr LJ 1057 ; 1 ALL 602 (Ishaq). 

2. Remedy of Section 522, Cr, P. C.—Where an offence of criminal 
trespass causing dispossession was attended with use of criminal force— See 
AIR 1921 Pat 391 : 22 Cr LJ 329 : 6! IG 57 (Batram). 

351. Assault.— Whoever makes any gesture, or any pre¬ 
paration intending or knowing it to be likely that such gesture 
or preparation will cause any person present to apprehend that 
he who makes that gesture or preparation is about to use crimi¬ 
nal force to that person, is said to commit an assault. 

Explanation ,— Mere words do not amount to an assult. But 
the words which a person uses may give to his gestures or prepa¬ 
ration such a meaning as may make those gestures or preparations 
amount to an assault. 

Illustrations 

(a) A shakes his fist at Z> intending or knowing it to be likely that he may thereby 
cause Z t0 believe’that A is about to strike Z< A has committed an assault. 

(b) *1 begins to unloose the muzzle of a ferocious dog, intending, or knowing it to be 
likely that he may thereby cause Z to believe that he is about to cause the dog to 
attack Z‘ A has committed an assault upon Z • 

(cr) A takes up a stick, saying to Z “I will give you a beating”. Here, though the 
words used by A could in no case amount to an assault, and though the mere 
gesture, unaccompanied by any other circumstances, might not amount to an 
assault, the gesture explained by the words may amount to an assault. 

SYNOPSIS 

person present to apprehend that he is about 


/. Assault . 

2. Makes any gesture or preparation. 

3. Mere words or threats. 5. 

4. Intending or knowing it to be likely that 6. 

such gesture or preparation will cause any 7. 

1. Assault.—Every word in the section and all its ingredients are 

important. See also Explanation and Illustrations. For punishment of 


to use criminal force to that person . 
To apprehend that. 

Kenny's explanation of assault. 
Sentence. 
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|$s|mlt see Sections 352-358, 
^portion of the acts which 


The authors of the 
we have designated 



Code say :—A large pro¬ 
as assaults will be offences 


faillmg under the heads of hurt and restraint. Thus, a stab with a knife is 
an offence failing under the head of hurt, and it is also an assault. Seizing 
a man by the collar, and thus preventing him from proceeding on his way, is 
unlawful restraint, and his also an assault. But there will be many assaults 
which it is absolutely necessary to punish, yet which cause neither bodily hurt 
nor unlawful restraint. A man who impertinently puts his arm round a 
lady’s waist, who aims a severe stroke at a person with a horsewhip, who 
maliciously throws a stone at a person, squirts dirty water over a person, or 
sets a dog at a person, may cause no hurt and no restraint. Yet it is evident 
that such acts ought to be prevented. A gesture or preparation which 
precedes the use of criminal force or precedes an attempt to use criminal 
force or which constitutes an attempt to use criminal force or which creates 
an apprehension of the use of criminal force is assault. Criminal force 
implies assault. 

Where a particular act amounts or does not amount to an assault 
depends upon the circumstances of each particular case. A particular act 
may not amount to an assault in one case, but the same act taken along with 
the other surrounding circumstances may amount to an assult; in other case. 
Where the petitioner interposed between the officer and the cattle that were 
being removed under his orders and he then indulged in the use of abusive 

went away threatening that he would return and 
soon afterwards he did come back armed with a 
sufficiently close to the officers. It was held that 
definition of assault. AIR 1935 Pat. 214 : 16 PIT 


language and thereafter 
teach them a lesson and 
lathi and his companions 
this act came within the 


295 : 36 Cr IJ 714 ( Ramsingh ). 

Mere words or threat to kill do not amount to assault unless accom¬ 
panied by gesture. AIR 1959 Mad 342 ( Annakarnu ) : MLJ (Cr) 266, 

According to the definition of assault in Section 351, the apprehension 
of the use of criminal force must be from the person making the gesture or 
preparation and if that apprehension arises not from that person but from 
somebody else it does not amount to assault on the part of that person. 
According to Section 349, criminal force cannot be said to be used by one 
person to another by causing change in the position of another human being. 
14 LK 409 (Bux Jung). The offence of assault therefore is one that is 
committed against a person and not against the public. By using the words, 
assault or other offence involving a breach of the peace, the legislature clearly 
intended to convey that the offence of assault did involve a breach of the 
peace and a fortiori the offence of actually causing hurt to a person must 
also involve a breach of the peace. It is not necessary that the public should 
be assaulted or hurt, or that the offence should take place in public. The 
offence itself is a breach of the peace whether it takes place in a private 
room or in the open street. 01 

The throwing of bricks into the house of the complainant was an act 
which would endanger the personal safety of the complainant when he was 
inside and of any other person who might be inside. The facts found would 
amount to the offence of assault under Section 352 as the throwing of brickbats 
by the accused would be a gesture which would cause the complainant to 
apprehend that criminal force was about to be used against him, that is. 


61. AIR 1933 All 609 : ALj 1345 ; 34 Cr IJ 859 (. Naziruddin ). 



AIR 1932 

Pointing a gun at a person is an assault unless done in protection of 
person or property. If it is pointed at a person without legal excuse, and 
there was none here as the dead man was running away, it is an unlawful 
act. (1871-73) 12 Cox CG 628 ( R . v. Jones) and (1877-82) 14 Cox CC 346 
(JR. v. Weston). AIR 1946 PC 20:46 Cr LJ ( Kwakn ). J947 NAG 237 

( V. Jha). 

Person in unifrom has no more right to assault another than anyone else. 
AIR 1945 PC 46 : 46 Cr LJ 620 (. Strologo ). 

It is not permissible under the Criminal P. C., forcibly to take hold of 
a prisoner and examine his body medically without his consent for the 
purpose of qualifying some medical witness to give medical evidence in the 
case against the accused. Any such examination without the consent of the 
accused amounts to an assault and the police are not entitled without 
statutory authority to commit assault upon prisoners for the purpose of procur¬ 
ing evidence against them. The examination of an arrested person in hospital 
by a doctor, not for the benefit of the prisoner’s health, but simply by way 
of a second search, is not provided for by the Code ; and in such a case the 
doctor may not examine the prisoner without his consent. It would be 
a rule of caution to have such consent noted in the medical report so that the 
doctor would be in a position ' to testify to such consent if called upon to do 
so. But mere absence of his consent will not constitute an assault. AIR 
1931 Cal 601 : 33 Cr LJ 11 : 54 CLJ 499 ( Bhondar ). 

The forcible taking of the victim’s thumb impressions on blank piece of 
paper which can be converted into valuable security does not necessarily 
involve inducing the victim to deliver papers with his thumb im¬ 
pressions, Consequently where the accused assaults the victim and forcibly 
takes his thumb impression on blank piece of paper the offence of extortion 
cannot be said to have been established. The offence in such a case is no 
more than use of criminal force or assault punishable under Section 352, 62 
Where one of the accused hit a constable and the others .surrounded the 
constable in a threatening manner, it was held that this finding was not 
sufficient to convict the others of assault.® 3 To throw a bottle into a house, 
among the inmates, with the intention of hurting or frightening them con¬ 
stitutes the offence of assault. 4 Cr LJ 201 (Po Taw). (7, who prepared to 
fight when asked why he had trespassed is guilty of an assault. AIR 1954 
All 650 ( Baldeo ). Raising a lathi to strike is assault. AIR 1944 Pat 222 : 
45 Cr L) 806 ( Sitaram ). 

2. Makes any gesture or preparation.— See Notes 1 and 6, In the 

case of attacks on human beings, mere preparation by itself may amount to 
an offence under Section 351, Penal Code, but preparation for the slaughter 
of an animal is no offence, 64 

3. Mere words or threats— See Notes 1 and 6 See also illustration 
(c) and Note 6. See Explanation. 

Any gestures calculated to excite in the party threatened a reasonable 
apprehension that the party threatening intends immediately to offer violence. 
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le bricks hit him criminal force would be used against him. 
All 322 : ALj 224 : 33 Cr LJ 866 ( Pandey ). 


62. 21 PLT 970 i AIR 194! Pat 129 : 42 
Cr LJ 362 (Jodunandan). 


63. 11 Cr LJ 483 : 7 1C 416 {Mums ami). 

64. AIR 1962 All 22 ( Parsram ), 
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or, in the language of the I. P. C., is ‘about to use criminal force’ to the 
person threatened, constitute, if coupled with a present ability to carry such 
intent into execution, an assault in law. Mere words do not amount to an 
assault, but the words which the party threatening uses at the time may 
either give his gestures such a meaning as may make them amount to an 
assault, or, on the other hand, may prevent them from being held to amount 
to an assault. In order to have this latter effect the words must be such 
as clearly to show the party threatened that the party threatening has no 
present intention to use immediate criminal force. 1 BHC 205 ( Catna). 
Before an act can amount to an assault under Section 351, it is necessary 
that a gesture or preparation should be made by a person which would cause 
another to apprehend that the person was about to use criminal force to 
him then and there. A preparation taken with words which would cause Win to 
apprehend that criminal force would be used to him, if he persisted in 
a particular course of conduct, does not amount to an assault. 30 GAL 97 
(Birbal). Mere utterance of a threat does not constitute assault if there 
was no gesture or preparation of the kind mentioned in the section. 43 
CWN 756 ( Kailash ). 

A mere verbal threat to use force if the person threatened persists in 
a particular course of conduct does not amount to an assault. The removal 
of a person by a threat to use force is a forcible removal. The Railway 
Authorities have no power to remove a passenger from a compartment 
which is reserved for the use of another passenger or class of passengers. 13 

IC 237 : 5 SLR 140 ( Mathradas ). 30 GAL 97 relied on. The Sub-Inspector 
was not acting in the lawful discharge of his duty or in the execution of his 
duty as a Sub-Inspector so as to bring the acts of the accused persons who 
assumed threatening attitude within the mischief of Section 353. AIR 1944 
Pat 222 : 45 Cr LJ 806 (S. Aliir). 

4. Intending or knowing it to be likely that such gesture or 
preparation will cause any person present to apprehend that he is 
about to use criminal force to that person. — See illustrations.' See Notes 
I and 6. 

5. To apprehend that.— See Notes 1 and 6. 

6. Kenny’s explanation of assault. —Some bodily movement is 
essential to an assault; so that supposing you only offer mere motionless 
obstruction, acting as if you were ‘a door or a wall’ {Jnnes v. Wylie, 1 C & K, 
at p. 263)—as where a cyclist is brought down by collision with a person 
who only stands still, however wilfully, in front of him—ao proceedings can 
be taken for assault. (The much graver offence of ‘maliciously causing 
grievous bodily harm’ may, however, have been committed). Similarly, 
mere words, however, threatening, can never make an assault. ( Wilkinson v. 

Downtun, LR-1897-2' QB 57). Yet they may unmake an assault ; as in 
a case where a man laid his hand menacingly on his sword, but at the same 
time said, ‘if it were not assize time, I’d run you through the body’. 
( Tuberville v. Savage, 1 Mod 3). 

Alarm is essential to an assault. Hence if a person who strikes at 
another is so far off that he cannot by possibility touch him, it is certainly no 
assault. And it has even been said that to constitute an assault there must, 
in all cases, be the means of carrying the threat into effect {Stephens v. Myers 
1830-4 C & P 349). Accordingly, whilst pointing a loaded pistol at a person 
is undoubtedly an assault, it was held in Reg. v. James (1844-1 C & K 530), 
that it was no assault to present an unloaded one. But in an earlier case, 
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Reg- v. St. George (184-0-9 G & P 48.3), it was held, on the contrary, that if 
a person presents a fire-arm which he knows to be unloaded, at a man who does 
not know that it is unloaded, and who is so near that (were it loaded) 
its discharge might injure him, an assault is committed. This latter view, 
which makes the offence depend upon the alarm naturally (however mistakenly)* 
aroused in the person threatened, is in accord with the Scotch law (1 Broun 
394) ; and it agrees with the predominance of authority in America, where 
this question has much more frequently arisen than in this country. (State v. 
Mckay, 44 Texas 43). 

Poisoning, where the poison (as is usually the case) is taken by the suffer¬ 
er’s own hand, does not constitute an assault. (Reg. v. Clarence , L. R. 22 
Q. B. D. at p. 42). A contrary view was at one time taken here ;and is still 
favoured in America Commonwealth v. Stratton (114 Mass, 303). But it is 
essential to an assault that there should be a personal exertion of force by the 
assailant. If therefore the actual taking up of the glass was the act of the 
person poisoned, there is no assault; (But there will be a statutory offence of 
administering poison); even though he took it in consequence of the 
poisoner’s false representation there, it was harmless. K. C. L., 153. 

7. Sentence. —Q, while under trial struck a Sub-Inspector of Police 
who was in the witness-box giving evidence against him ; the sentence of 2 
vears’ R. I. is too severe, and it should be altered to one of one year’s R. I. 

6 Cr LJ 22:27 AWN 186 (Altaf). 

352. Punishment for assault or criminal force other¬ 
wise than on grave provocation. —Whoever assaults or uses 
criminal force to any person otherwise than on grave and 
sudden provocation given by that person, shall be punished 
with imprisonment of either description for a term which may 
extend to three months, or with fine which may extend to five 
hundred rupees, or with both. 

Explanation— Grave and sudden provocation will not 
mitigate the punishment for an offence under this section, if 
the provocation is sought or voluntarily provoked by the 
offender as an excuse for the offence, or 

if the provocation is given by anything done in obedience to 
the law, or by public servant, in the lawful exercise of the 
powers of such public servant, or 

if the provocation is given by anything done in the lawful 
exercise of the right of private defence. 

Whether the provocation was grave and sudden enough to 
mitigate the offence, is a question of fact. 


SYNOPSIS 


1. Punishment for assault nr criminal force 
otherwise than on grave provocation. 


3. Evidence. 

4. Conviction, 


2. Provocation given by anything done in the 
lawful exercise of the right of private de¬ 
fence. 


5. Trial under Section 362 and Section 323. 

6. No sanction for prosecution necessary. 

7. Sentence. 
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1. Punishment for assault or crxtninal force otherwise than on 
grave provocation. —Every word in the-section and all its ingredients are 
important. See also Explanation . Assault is defined in Section 351 and 
Criminal force in Section 350. See commentary on Sections 349-351. 

Section 79, Cr, P. C. has no application to Forest Officers and the 
endorsement of the warrant, even if it be legal, by the forester in favour of 
the watcher, could confer no power upon the watcher to arrest the person 
named in the warrant. The offence is not one coming under Section 353. 
An unprovoked assault on a person would constitute an offence under Sec¬ 
tion 352, but the circumstances of the case are peculiar. Two persons were 
improperly arrested on an illegal warrant by a watcher and they were 
marched from the place of arrest along a public road evidently to the police 
station. The accused came on the scene and from the evidence it appears 
he asked, “What is the meaning of this extraordinary warrant? 5 ’ or words 
to that effect and seeing two of the men under actual arrest, that is under 
wrongful confinement, he seems to have given a slap on the cheek. At best 
it is a trivial offence and in circumstances of the case, there should be a 
conviction under Section 352. 51 MAD 873 (Pasuvathia). Q went to the' 
complainant’s house with a bailiff to execute a distress warrant/ The bailiff 
called out the name of the judgment-debtor, but there was no reply. The 
wife of the judgment-debtor, who was absent, was sitting in the verandah. 
Q, who was the judgment-creditor, thereupon raised the pardah of the door . 
The lady inside, who was pardanashin lady seeing strangers standing in from 
of her door which was open went to the door to shut it. £) gave the door a 
push and the lady gave a shriek and fell down. She was in great pain and 
unconscious. It was held that was guilty under Section 352. He was not 
the person executing process, he was merely a person executing process for 
the purpose of pointing out property ; in the circumstances he was not entitled 
to push open the door ; it was for the bailiff' to take such action as was 
necessary under Section 62, Civil P. G. AIR 1934 Sind 52 ( Kaluram ). 

Grave and sudden provocation.— See commentary on Exception 1 to 
Section 300. 

Voluntarily provoked. —See Proviso First to Exception 1 to Section 300 
and Note 66 to Section 300. 

See AIR 1960 Assam 206 ( Mahendra Singh). See also AIR 1960 Ker 200 
{Richard). 

2 . Provocation given by anything done in the lawful exercise of 

the Right of private defence. — See last para of Explanation , and sections 


'96-106 


Assault or use of force in the exercise of the right of private 

defence is no offence in view of Sections 96-106. AIR 1944 Pat 222 
( Sitaram). Where a police constable had no authority to effect the arrest 
since there was no order in writing under Section 56 (1), Cr. P. G. and he 
did riot purport to act on his own accord because there was nothing to show 
hat the elements necessary to justify the action under Section 54, Cr. P. C., 
were present, the act of the constable was not that of a public servant but 
an ordinary individual and if a relation of the person to be arrested tried to 
prevent the arrest by using force or theatening to use force, the act would not 
come within the ambit either of Section 353, I. P. C., because ordinary 
individual could not attempt to arrest a person in these circumstances. 64 Once 

p. AIR 1948 Mad 472 : MWN 356 (Muni Reddi). 
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sd'ound that the process ol attachment issued under Sections 87 and 88 Gr 
t. G. against an absconder is not subsisting, the absconder having surrendered 
nirnseu in trie meantime and that the police officer executing the process is 
aware of this, the police could have no right to seize the goods of the abscon¬ 
der and in so doing they would not be acting in good faith under the 
colour of their office. The protection afforded by Section 99, I. P. C. would 
disappear and the brother and the father of the absconder, who together form 
a joint family, would be within their rights to resist the seizure of goods. 
In such a case even if the piocess of attachment were otherwise valid and 
m force the property belonging to a joint family could not be seized in execu¬ 
tion of the process against one of them. If the police party persisted in 
then unlawful seizure, these persons could use minimum force to prevent 

ancl their conviction under Section 352 would be bad. AIR 
1947 Pat 232 : 48 Cr LJ 60 [G. Matho). 

c ,- 3, Evidence—In addition to proving the necessary ingredients of 
Section do! in the case of assault or Sections 349 and 350 in the case of use 
o! cnmmal force, Section 352 requires that, there must be no grave or sudden 
provocation. Section 358 must be applied, if there was grave and sudden 
provocation. 

Evidence ik counter eases.—Where two persons, bring cases of mutual 
assault, the Magistrate is not entitled to use evidence given in one case as evid- 
ence m the other ; and a conviction based upon such evidence cannot be up¬ 
held. AIR 1940 Cal 59 : 41 Cr IJ 247 (Waugh). 

4. Conviction.— Where a fracas is the basis of police charge sheet char¬ 
s' 11 ^-* person of assaulting or using criminal force to a public servant, and 
the Magistrate after he has taken cognizance of the case finds that the tran¬ 
saction which was reported to him as assault on a public servant was corn- 
nutted on some other person not mentioned in the original complaint or that 
the person was not a public servant, the Magistrate is not debarred from 
dealing with that assault and he can convict the person guilty of that assault 
for that assault or alter the conviction to one under Section 352, 1938 RANG 
139 : AIR 1938 Rang 281 (Mg Ba). ' J 

If a charge against Q. under Section 353 fails, cannoi be convicted 
under Section 352, in respect of assault on a different individual not included 
in the charge. 6 CWN 202 [Mamin). 

If Trial under Section 352 and Section 323. —See Note 10 to Section 
323. A person acquitted under Section 247 on a charge of using criminal force 
under Section 352, I. P. C. cannot be tried in respect of the same criminal 
matter on a charge under Section 323. AIR 1953 Gal 197 (Kami). 


6. No sanction for prosecuting is necessary 

{Anj an). 


-See 31 CAL 664 


7. Sentence.--- Where die accused was a railway officer of some status 
and as such it was his duty to behave fairly and courteously to passengers 
his conduct in forcibly trying to occupy the seat occupied by a woman passen¬ 
ger, and her babe and assaulting her when she resisted calls for censure, and 
where he had added insult to injury in casting aspersions on the character of 
the passenger the Court must award the maximum sentence permissible 
under Section 352. AIR 1954 SC 711 ( liamdas ). While awarding sentence 
Section 65 should be borne in mind. 16 WC 42 ( Jehan). 



THE INDIAN PENAL CODE 


[S. 353, NO'I 


353. Assault or criminal force to deter public servant 
from discharge of bis duty.— \Vhoevfer assaults or uses crimi¬ 
nal force to any person being,a public servant in the execution 
of his duty as such public servant, or with intent to prevent or 
deter that person from discharging hjs duty, as such x public ser¬ 
vant, or inconsequence of anything dbne or attempted to be 
done by such person in the lawful discharge of his duty,as such 
public servant, shall be punish with imprisonment of either des¬ 
cription for a term which may extend to two -years, or with fine, 
or with both. . . 


SYNOPSIS 

1. Assault or criminal force to deter public ser - 3. 

cant from discharge of kis duty. 

2. In the execution of his duty as such public 4. 

servant. $.• 

2a. Police officer forcibly taking a person for 6. 

medical examination. 7. 


■ w .v>: v. 

Act of public servant not strictly justifiable 
by law. ' 

Warrants. 

Prosecution. ' \ 

Proof. 

Sentence. 


1. Assault or criminal force to deter public servant from dis¬ 
charge of his duty. —Every word in the section and all its ingredients are 
important. Assault is defined in Section 351 and Criminal force in Sections 
349 and 350. See the commentary on Sections 349, 350 and 351. For ingre¬ 
dients See 1963 (1) Cr LJ 559. If Sub-inspector was not acting in the 
lawful discharge of his duty or in the execution of his duty as a Sub-inspector 
the acts of the accused who assumed threatening attitude do not fall within 
the mischief of Section 353. AIR 1944 Pat 222 : 45 Cr LJ 806 (. Sitaram ). 
See AIR 1963 Andhra 110 (Subbarao). See also AIR 1960 Assam 206 
(.Mahendra Singh). See Note. 1 to Section 352. Travelling is no part of duty as 
public servant. 65 

To any person being a public servant (a) in the execution of his duty 
as such public servant, or ( b ) with intent to prevent or deter that person 
from discharging his duty as such public servant or ( c ) in consequence of any¬ 
thing done or attempted to be done by such person in the lawful discharge 
of his duty as such public servant:—Compare Section 332 which deals with 
voluntarily causing hurt in similar circumstances. ‘ Public Servant ’ is defined in 
Section 21. See commentary on Section 21. 

Public servant may be carrying out order of Court made under repealed 
Act away. A process-server who was not wearing his official badge was, 
while carrying out the orders of a Court of competent jurisdiction, assaulted 
by the accused. He had announced that he was carrying out Government 
order. It was held that the accused were guilty of an offence under Section 
353. 66 A Civic Guard is not a public servant until he is duly called out for 
duty. (1944)-! CAL 456 ( Jitendra). Before proceeding to convict an accused 
under Section 353, a Magistrate should deal with the question of guilty 
knowledge on the part of the accused and the question as to whether they 
knew that the person assaulted was a public servant. AIR 1933 Sind 174 : 
34 Cr LJ 1147 : 146 IC 43 ( Bhopo ). AIR 1940 Pat 361 : 21 PLT 144 : 41 
Cr LJ 742 (Gulabi), 


65. AIR 1960 Ker (Richard). See also AIR 
i960 Pat 213 (Jam). 


66. AIR 1917 Nag 231 ; 13 NLR 87 ; 18 
Cr LJ 689 (Lawa). 
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lie terms 'prevention* and 'deterrence’ are not synonymous. In the first 
place, prevention does not mean only deterrence by physical force but by 
other means as well. Secondly, the distinction seems to be with reference 
to the stage of interference by the accused. AIR 1953 Mad 936 : MWN 558 : 
Gr LJ 1730 ( Ganpalhi ), Section 353 applies to (1) executing a writ for delivery 
of possession or (2) warrants or (3) arresting without a warrant when warrant 
is not necessary or (4) Head Constable searching a house under the order of 
the PSI. (1) AIR 1914 Gal 908 : 18 CWN 548 : 15 Cr LJ 427 (Proctal). (2) 
AIR 1932 Pat 175 : 13 PLT 167. (3) AIR 1935 All 516 : 36 Cr LJ 558. (4) 11 
Cr LJ 727 : 8 IC 881 {Asari). 

2. In the execution of his duty as such public servant. —The words 
c in the discharge of his duty as such public servant’in the earlier portion of 
Section 332 mean in the discharge of a duty imposed by law on such public ser¬ 
vant in the particular case, and do not cover an act done by him in good faith 
under colour of his office. 6 * A constable interfering in an affray in order to 
prevent it is only discharging his duty as a public "servant, though be may 
not be entitled to arrest the persons committing an affray as it is a nori- 
cognizable offence. If, as a result of his warning to persons committing the 
affray to desist from committing the affray, or even as a result of his taking 
them illegally into his custody for persising in the affray, he is subjected to 
criminal force, as, for instance, by pelting stones, after the persons have 
escaped from his custody and there is no need to inflict any criminal force on 
him for the purposes of such escape, it is an offence under Section 353. 
1950 MAD 1035 ( Munuswamy ). Before anybody could be convicted under 
Section 353 the public servant must be acting in the discharge of his duties, 
and if he was acting under an order which is bad, iri the sense that it is illegal, 
then even though he might have been himself unaware of the illegality, that 
does not make any difference. The person against whom the public servant 
is proceeding is entitled to the benefit of Section 97. Whore an attempt was 
made to seize the goods of the applicant under an executive order, which the 
Gram Panchayat had no power to pass until it had taken certain steps the 
applicant had a right under Section 97 to resist the seizure of the goods, and 
inasmuch as the order under which his goods were sought to be attached was 
ultra vires , there was no room for the operation of either the first or the second 
clause of Section 99, Penal Code. AIR 1956 Bom 580 ( Parkale ). 

Assault on a police constable intervening on receipt of information of 
theft is an offence under Section 353 if accused knew that the person assaulted 
was a constable. 68 

A Land Customs Officer duly empowered can search a person although 
he may not be on board a vessel in any port in India or may not be one who 
has landed from any such vessel. Where the petitioner resists the search by 
the Land Customs Officer duly empowered to search the petitioner, by pushing 
him, he commits an offence under Section 353. 1955 CAL 470 ( Kalipada ) ; 

AIR 1953 Cal 663. 

Causing hart with a short sharp-edged instrument is an offence punish¬ 
able under Section 324 and it is a cognizable offence. A constable even if 
not on duty is entitled to arrest the offender for having inflicted injuries 
with a knife and if the constable is assaulted while he attempts to effect 


67. 18 ALL 246 (Dalip) : 12 Cox 8 (Rox- 
burg). 1946 NAG 395 {Nonelal). 14 Cr 
LJ 512 : 20 IC 992 {Asa). 35 CAL 
561 (J Mai). AIR 1923 Fat 338 {Jai- 


ram). AIR 1933 Sind 174 (Bhopo). 

68. 1963 (1) Cr LJ 826 : 29 Cut LT 100 

(Anandi Gin). 
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arrest, it is an offence under Section 353. AIR 1958 Ori 69 (Polar 
Munda). 

Where there is no illegality on the face of a warrant and it is on the lace 
of it a legal warrant executed by a person who has authority to issue war¬ 
rants of that nature, it is the duty of the officer executing the warrant to do 
so and in so doing he acts in the execution of his duty as a public servant 
within the meaning of Section 353, it is not for him to demand that he shall not 
be bound to execute a warrant unless he is satisfied that the Court which 
issued the warrant was acting properly within its jurisdiction and had a legal 
right in the circumstances to issue the warrant. A conviction under Sec¬ 
tion 353 cannot therefore be invalidated on any such ground. 1938 ALL 
386 (Shib Charon ). A P. W. D. lascar is a public servant within the meaning 
of Section 353 and persons guilty of assaulting him, while engaged in distri¬ 
buting water from an irrigation channel, are liable to be convicted under 
Section 353. 48 MAD 867 [Annan ). The fact that there is some irregularity 

in the inspection of the shop by the Inspector does not absolve the person 
using force against the officer from being convicted under Section 353. AIR 
1953 Mad 936: MWN 558 (Ganpathi). The offence of assault on a public 
servant who is not discharging a duty imposed on him bylaw when he is 
assaulted does not fall under Section 353 but under Section 352. 1946 NAG 

395 (. Nonelal ). 34 Cr Lj 1147 : 146 IC 43 (Bhopo). 

An officer exercising his official duties grossly, illegally and in an out¬ 
rageous manner cannot be deemed to be a public servant in the execution 
of Ilis duty so as to bring an assault against such officer within the purview 
of Section 353. 88 Section 353 does not apply to an assault on a civic guard 
who has not been duly called out for duty. (1944)-1 CAL 456 (Jit 'endra). 
Assaulting a Revenue Inspector who is supervising the execution of a warrant 
of distraint addressed to a village officer is within Section 353. 89 A police cons¬ 
table having knowledge that a warrant of arrest in respect of a cognizable 
offence was outstanding against a certain person attempted to arrest such 
person and in so doing was assaulted and prevented from effecting the arrest. 
It was held that the existence of the warrant was equivalent to "credible 
information” that the person in question had been concerned in a cogni¬ 
zable offence, within the meaning of Section 54 (1) of the Cr. P. C., and 
that the persons preventing the arrest were properly convicted uuder Section 
353. j6 ALL 6 (G opalsing). Where an excise sub-inspector, accompanied 
by a constable and two chowkidars and excise peons, went to the house of 
the accused in order to arrest without warrant persons found in the act of 
illicit distillation of liquor, and were at tacked and beaten by them before 
they had time to enter or search the same. It was held that they were acting 
legally under Section 67 of the Bengal Excise Act, and that the accused were 
rightly convicted under Sections 147 and 353. 41 CAL 836 (, Kundu ). Offence 
under Section 353 is committed when a public servant is assaulted however 
irregular or illegal tfie warrant of distress may be. 21 MAD 296 ( Poomalai ). 

Assaulting a police officer when he is not acting in the lawful discharge 
of his duty is not an offence under Section 353. 7u Where two bailiffs went 
together to the house of the petitioner who knew that they were bailiffs and 
had come to attach his property in execution of the warrant and where the 
Civil Nazir stated that his instructions to the bailiffs were that they both 


68. AIR 1931 Rang 169 (Ngwe). AIR 
1944 Fat 222 : 45 Cr IJ 806 (Sitaram). 

69. AIR 1924 Mad 539 : 46 MLJ 45 : 25 


Cr LJ 290 : 76 IC 962 (K. Goundan). 

70. 28 CAL 411 (Ramsing). AIR 1944 
Pat 222 : 45 Cr LJ 806 (Sitaram). 
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should work together in executing the warrant and the accused whose pro¬ 
perty was to be attached under the warrant, assaulted one of the bailiffs 
whose name in the warrant was not endorsed and prevented him from atta¬ 
ching his property. It was held that the bailiff was acting in good faith as 
a public servant and the accused was, therefore, guilty of an offence under 
Section 353 . n (7 assaulting a police officer when he came to search the house 
of (7’s brother who was suspected of theft is within Section 353. 72 No offence 
under Section 353 when a police officer enters a house without search war¬ 
rant. 7 * A police officer^ conducted a search in the house of who did not 
reside within the limits of his jurisdiction, accompanied by a constable of the 
police station which had jurisdiction, but the constable had no order, either 
written or verbal from his own Sub-Inspector, while engaged in the search 
thev were assaulted by £7. It was held that as the provisions of Sections 165 
and 166, Cr. P. G., were not complied with, conviction of (7 under Section 
353, I.P.C1, could not be maintained. AIR 1915 All 442 : 16 Cr LT 589 
( Madko). 

Sections 94 and 165 of the Cr, P. C. extend to accused persons. The 
latter section authorises a search of the house of the accused for specific docu¬ 
ments and things necessary to the conduct of an investigation into an offence. 
Where information was laid at the thana of criminal breach of trust by a ser¬ 
vant of a particular sum of money and he was arrested, and thereafter the 
Sub-Inspector of Police proceeded with the informant and searched a house 
in the joint possession of the suspect and his brothers, whereupon they and 
others resisted the search and assaulted the sub-inspector. It was held that 
the search was lawful under Section 165, Cr. P. G. and that the conviction 
under Section 353, I.P.G. therefore must be upheld. 41 CAL 261 ( Dissar ). 
No offence under Section 353 when Excise Inspector who searches a house 
without recording reasons is assaulted. AIR 1937 Pat 501: 18 PLT 398 
(Chander). No offence under Section 353 if the search is not in accordance 
with law. 10 PAT 821 (Gopi) . Resisting a search by an officer duly autho¬ 
rised to search and pushing him is an offence under Section 353. 71 (7 who 
had contravened an Export of Rice Prohibition Order and who pelted stones 
at persons pursuing him, who were not discharging their duty in pursuing 
him is not guilty under Section 353. AIR 1952 Ori 83 (Purnamandal ). 

The following are not acts in the execution of duty and Section 353 does 
not apply in such cases :— 

1-a. Vaccinator vaccinating a child where vaccination is not compulsory. 
1-b. Licensed Vaccinator trying to take lymph from a child. 1-c. Vacci¬ 
nator or h!s servant entering a house to take a child out for vaccination. 
2. Peon deputed by his officer to impress carts or animals for his use. 3. Cons¬ 
table at midnight entering the house of P who was regarded by the Police 
as a suspicious character. 4. Malguzar holding an inquiry in the matter of 
damage to Government forest. 5. Constable illegally arresting persons com¬ 
mitting an affray which is a non-cognizable offence. 6. Unlawful seizure of 
goods by police or public servants. 7. Performing acts under statutes by 
persons not authorised in the statute. 8. Duffedar arresting a person for an 
offence not committed in his presence. 9. Police officer forcing surveille to 
give his thumb-impression. 10, Police officer asking (7 to accompany him 

71. AIR 1924 Lab 032 (Abdul). 21 MAD 

296. 

72. AIR 1919 AH 207 : 17 ALJ 115 : 20 

Cr LJ 174 (Bhimsinqh). 

73. AIR 1929 AH 903 (Parira) : AIR 1944 


Pat 222 (Ahir). See also 19 MAD 349 
( Pukot). 

74. AIR 1955 Cai 470 : Cr LJ 1243 (Kali- 
path ). AIR 1953 Cal 663, relied on. 
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26 Cr LJ 223. 
21 PI,T 144 : 
(15) AIR 1941 


:o the Police Station without a written order under Section 160, Gr. P. C. 
11. Distrainning of property of a person not named in the warrant. 12. 
Bailiff executing a writ of attachment of property by searching the judgment- 
debtor’s person for the property. 13. Use of force by constables who were 
asked by a Police Officer to bring certain persons to the Thana. 14. Police 
Officer trying to search or arrest a person without authority and where Sec¬ 
tions 51 and 54, Gr. P.C. are not applicable. 15. Police Officer doing what 
he was not authorised to do in the order of a magistrate. 16. Tax-Collector 
acting without a legal writ of demand. 

d-a) 11 Cr LJ 200 : 19 MLJ 238 : 41 IC 1166 : 3 Cr LJ 368 {Bahai). 
(l-b) 3 OWN 627 (Mango). (1-c) 1 Weir 345 (. Pethan ). (2) AIR 1920 All 

302 : 22 Cr LJ 65 ( Gokul ). 9 BOM 558 {Rakhmaji). 14 Cr LJ 512 : 20 IC 
992 {Asa) ; {Contra) 14 Cr LJ 141 : 18 IC 893. (3) 27 MAD 52 (Z). Pillai). 

( 4 ) 12 Cr LJ 112 : 9 IC 669 {Meherban). (5) AIR 1950 Mad 365 : MAD 
1035 : 51 Cr LJ 604 {Munuswamy). (6) AIR 1947 Pat 232 : 48 Cr LJ 60 

{Matho). (7) AIR 1944 Sind 89 {Gulabrai). 1 Cr LJ 956 {Allahbaksh). 
(8) 35 CAL 361 {Bolai). (9) 30 CAL 97 ( Birbal). (10) AIR 1918 Nag 137 : 

20 Cr LJ 48 ( Tukaram) (It) AIR 1924 Mad 895 : 47 MLJ 447 
(12) AIR 1946 Sind 166 ( Ghansam ). (13) AIR 1940 Pat 361 • 

41 Cr LJ 742 {Gulabi). (14) 1942 ALL 914. {Ramani). 

Pat 560 : 42 Cr LJ 753 {Sunkar). 

Snatching of account books and papers by £7., a dealei' from the hands 
of Inspector of Taxes who had lawfully seized them amounts to an offence 
under Section 353 78 

2-a. Police officer forcibly taking a person for medical examina¬ 
tion. — See Note 4-c to Section 99. 

3. Act of public servant not strictly justifiable by law. —Section 99 
may apply to such acts, but Section 353 would not apply. 

Taxation Officer has no right under the provisions of E. P. General Sales 
Tax Act, 1948, to insist on production of account books after refusal by 
dealer to produce. His act is illegal and his presence at the shop after refusal 
is as trespasser. 7 * 

4. Warrants.— See also Note 2. An execution warrant sought to be 
executed is bad if the date on or before which it is to be executed and the 
date on or before which it is to be returned to the Court is not specified in it. 
Thus the warrant being illegal, a person resisting its execution by the amin 
commits no offence under Section 353. 77 Section 353 applies to assault in the 
execution of a distress upon property in which someone has a joint interest. 13 
MAD 131 ( Ramasami ); Contra 48 Cr LJ 60 {Matho). 

If the attempted search is not in accordance with law the accused who 
resisted the search does not commit an offence under Section 353. AIR 1958 
Raj 296 {Rehman). 

The mere omission to record reasons for issuing warrant under Order XXI, 
Rule 22, sub-rule (2), does not make the warrant bad. The fact that a notice 
to show cause why the judgment-debtor should not be arrested is issued 
simultaneously with a warrant issued under Order XXI, Rule 22 (2), does 


75. AIR 1965 Pat 8 (Chouthmal v. State) ; 

1964 BLJR 390. 

76. AIR 1965 Punj 264 (Parshotam Dass v. 
State) — {1965) 1 PUNJ 242. 


77. 


AIR 1934 
CAL 1076 
AU 46. 


All 1016 (. Kishori ). 35 
: 37 CAL 122 ; AIR 1933 
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i make the warrant illegal. 78 Sections 353 and 186 do not pre-suppose the 
existence of a legal warrant. There is no duty laid upon bill collectors and 
other persons to make independent inquiries regarding the validity of the 
warrant. 70 Section 353 applies to a warrant of arrest even if it does not 
appear that Section 82, Gr. P. G. was complied with. 27 ALL 491 (Narbadesh). 
Section 353 does not apply where illegal or defective warrants are executed. 
Not bearing a date on or before which it should be executed. AIR 1916 
Pat 272 (Mohini). Section 353 does not apply to time expired warrants. 31 
GAL 424 (Abinash). 17 LK 311 (Ragubir). AIR 1924 Nag 68 mondial). 
But set AIR 1916 Pat 35 : 2 PLJ 18 : 18 Gr LJ 360 (Judagi). Section 353 does 
not apply to the following Warrant issued to a forest officer contrary to 
Section 77, Gr. P. C. 51 MAD 873 (Pasuivathia). Warrant not issued or not 
signed by authorised officer:—AIR 1923 Pat 338 : 4 PLT 171 : 24 Cr LJ 
490 (J. Sahu), a case of collector who was not authorised issuing a distress 
warrant for realisation of arrears of income tax. AIR 1934 Mad 206 • MWN 
399 : 35 Cr LJ 782 ; AIR 1917 Pat 17 : 18 Gr LJ 526 tfagpat —Warrant bearing 
only initials). 23 CAL 896 ( Gafur). (Contra : 8 ALL 293 (Janki), 19 CrLJ 747 • 
AIR 1918 Pat 269). 

Warrant not shown or substance of which is not notified as required by 
Section 80, C.P.G. 22 CAL 896 [Gafur). AIR 1918 Pat 269 : 19 Cr LJ 747. 
Warrant not bearing the name of the person to be arrested. 51 CAL 902 
(■ Laskar ). Warrant made out in the name of P. a forester but—unauthorisedly 
endorsed by him for execution in favour of Q_, a watcher. 51 MAD 873 
(. Pasuwathia ). 

5. Prosecution.—Where the accused was prosecuted under Sections 
186 and 353, I.P.G, and the prosection under Section 186, I. P. C. failed for 
non-compliance with Section 195, Gr. P. G. it was held that the offence under 
Section 353, I. P. G. was so connected with the primary offence under Section 
186 that it could not be said to have constituted a separate and individual 
offence : that consequently prosecution under Section 353 also failed. AIR 
1954 Ori 175 : GUT 92 : Cr LJ 950 [Makaradhwaj). 

6. Proof.—One of the accused was convicted under Section 353, and 
tvvo others of the abetment of an offence under that Section. But the warrant 
of attachment under which the public servant was acting was not produced at 
the trial, nor was any secondary evidence given to show its contents. It was held 
in the absence of any evidence as to the terms of the warrant either by the 
production of the original or in the form of secondary evidence, it was 
impossible to hold that the conviction was good. 26 CAL 630 [Tafazul). 
The accused were convicted of assaulting a process-server while executing 
a warrant issued by a Civil Court. The warrant was not produced before 
the Magistrate, and the Magistrate did not require its production. It was held 
that the contents of the warrant were an essential part of the case for the 
prosecution, and that those contents can only be proved in the manner 
prescribed in Section 91, Evidence Act. 3 Cr LJ 361 (Shwe Ko). 

7. Sentence.—-A breach of the peace, even if involving an assault on a 
public officer of a mild character, unless there be some elements of criminality 
in it, should not ordinarily be punished by sentences of imprisonment. So far 
as possible the jails should be kept for the reception of persons who perform 
criminal acts of not merely a technical but of a criminal character. AIR 1931 


78. 58 CAI. 940 (. R. Saha). 51 CAL 1 
( Sahebnlla ) relied on. 

79. AIR 1998 Mad 659 (Rowther) ; 1936 


MWN 35 ; 25 MAD 729 ; AIR 192 = 
Mad 613. \ 
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342 : 12 PLT 791 : 32 Gr LJ 116 ( Parhi ). Where accused are convicted 
under Sections 225 and 353 for offence*' committed in the course of the same 
transaction and the Magistrate feels that a sentence of imprisonment is 
necessary the proper course for him is to inflict a sentence of imprisonmen t 
for each offence and to direct that the two sentences run concurrently. 
AIR 1954 Him P 68 : Cr LJ 1472 (Magna). Very light sentence was passed 
in AIR 1953 All 494: ALJ 160: Cr LJ 1137 (Badri), Where the real 
intention was to lay a grievance, before the public servant and not to use 
criminal force, the offence was held- to be technical and accused was released 
on probation on furnishing security. AIR 1952 Ajmer 38 : 1952 Cr LJ 
1242 (Iqbal). 


354. Assault or criminal force to woman with intent 
to outrage her modesty. —Whoever assaults or uses criminal 
force to any woman, intending to outrage or knowing it to be 
likely that he will thereby outrage her modesty, shall be punished 
with imprisonment of either description for a term wnich may 
extend to two years, or with fine, or with both. 

SYNOPSIS 


1 . 


Assault or criminal force with intent to 
outrage womans modesty. 

Section 354 not repugnant to the constitution . 
Whoever. 

Woman. 


5. 


* 6 . 

7. 


Intending to outrage or knowing it to he 
likely. 

Section 354 and attempt to commit rape. 
Proof and corroboration. 


j. Assault or criminal force to woman with intent to outrage 
her modesty.— Every word in the section and all its ingredients are 
important. ‘Assault’ is defined in Section 35 ( and ‘criminal force’ in Section 
350. See commentary on Sections 350 and 351. Pulling a woman’s arm and 
making indecent overtures is an offence under Section 354. 1 Weir 347 
(Sena). See AIR 1960 MP 375 (Bhumingh). 

Unless there is assault or use of criminal force a person cannot be 
punished under Section 354. Where the only evidence against the accused 
is that he removed his cloth and showed his private parts to a lady, that by 
itself will not amount to an offence under Section 354. Of course, physical 
assault is not necessary. Exposure of the private parts in the presence of others 
mav amount to indecency, but not to an assault or use of criminal force. 80 


0 having fingered the private parts of a girl of 7$ months causing 
injury"to those parts, did not commit an offence under Section 354 of the 
Penal Code. 


A girl of the age of 7| months is physically incapable of having any 
sense of modesty or propriety of behaviour. 81 


The fact that A is in love with B and is jealous of C, does not authorise 
him to pull B’s hair and hand. An assault of this kind made in the presence 
of several persons is calculated to outrage the woman’s modesty and is 
punishable under Section 354. 13 IC 389. So would taking indecent 
liberties with a woman or woman patient or girl; 1 Mood 198 ( Rosinki) :. 13 
Gr LJ 469 (Nuna). AIR 1953 MBh 147 ( Girdhar). Merely dragging a woirian 


80. Aswini Kumar Das v. Raman Chandra 
Mahanta. 1963 (1) Cr LJ 391 (Tripura). 


81. AIR 1933 Gal 142 dissented from. 
AIR 1963 Punj 443 (Major Singh). 
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W&uici be an offence under Section 354 and not under Section 366. 29 Cr LJ 

479 : 109 IC 127 ; 29 PLR 444 (Fakir). 

2 . Section 354 not repugnant to the Constitution.—If the Legislature 
has in its wisdom thought it fit to treat men differently from women in 
regard to modesty and to make an assault or use of criminal force with 
intent to outrage the modesty punishable under Section 354 when committed 
only with respect to women, the provisions contained in Section 354 cannot 
be condemned as repugnant to Art. 14 of the Constitution. AIR 1953 M Bh 
(Girdhar). 

3. Whoever.—Offence under Section 354 may be committed by any 
man or woman with the necessary intent or knowledege : It is not the act of 
outraging the modesty that is made an offence under Section 354. In order 
to constitute an offence under Section 354, there must be an assault or use of 
criminal force to any woman with the intention or knowledge that the 
woman’s modesty will be outraged. The offence under Section 354, can there¬ 
fore be committed by any man or a woman with the necessary intent or 
knowledge. AIR 1953 M Bh 147 : CrLJ 964 (Girdhar). 

4. Woman.—Denotes a female human being of a girl of arty age. (Sec¬ 
tion 10), Section 354 applies to a girl of 9 or 6. AIR 1953 MBh 147 : 
Cr LJ 964 (Girdhar). 14 blr 961; 13 Cr IJ 858 ( Tatia) or of 5. AIR 1933 Cal 
142 ; 34 Cr LJ 308: 142 IC 297 (Soko). 

5. Intending to outrage or knowing it to be likely that he will 
thereby outrage her modesty.-™Girls of 5 and 6 have modesty which can 
be outraged. See cases in Note 2. What would outrage the modesty of a 

‘women would depend on the country, the class and the state of general 
opinion and the class of women to whom the woman in question belongs. 
“A kiss that would be highly resented by a lady might be no affront to a 
mai<L” First Report, Section 413. 

In order to constitute an offence under Section 354, I.P C. it is necessary 
that the assault or use of criminal force to the women must be with intent 
to outrage or with the knowledge that it was to outrage her modesty. AIR 
1927 Cal 505 : 28 Cr LJ 697 (Kantila). 19 IC 149 : 14 Cr LJ 149 (Fatima). 
A Court-peon in execution of an order uhder Order 21, Rule 35, C.P. Code, 
for delivery of possession of a house forcibly removed, on refusal to vacate, a 
woman and her husband on whom the decree was binding. It was held 
that the Court peon acted in good faith in exercise of his legal right and 
therefore could not be convicted under Section 323 or Section 354. AIR 1936 
Oudh 379 : 37 Cr LJ 892 (. Baijnaih ). An offence under Section 354 is only 
committed when a person assaults or uses criminal force to a woman intend¬ 
ing to outrage or knowing it to be likely that he will thereby outrage her 
modesty, but where a woman has no modesty to mention or it is not such 
as would be outraged by a person having sexual intercourse with her, the 
act of a person in taking her to a room and having intercourse with her, 
cannot be said to outrage her modesty. AIR 1928 Pat 326 : 29 Cr LJ 325 
(Pasin). There can be no outrage of a woman’s modesty where she is a will¬ 
ing party. AIR 1956 Nag 8 (•, Sheodayal ). 

No injury found on private parts or any other part of body of the 
woman—who was found lying over her, was guilty under Section 354 
and not under Section 376. Jaldeepsing v. State , 1953 Raj LW 243. 

6. Section 354 and attempt to commit rape.—The conviction of 
having committed rape cannot be maintained where in the first report to the 
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^p6[ice the girl merely stated that the accused seized her by the arm and asked 
her to have connection with him. But when evidence proves that the 
accused stripped her nearly naked and was lying upon her when her cries attrac¬ 
ted people to the spot, he commits an offence under Sections 376—531 and 
not merely under Section 354. 11 Gr LJ 611 ( Khadam ). But if the act does, 

not amount to an attempt to commit rape it may amount to an offence unper 
Section 354, e. g. taking off a girl’s clothes and merely sitting behind her 
13 Cr LJ 469: 15 IC 309 ( JVuna )- Indecent assaults are often magnified 
into attempts at rape, and even more often into rape itself; 
and that a conviction of an attempt at rape ought not be arrivep at unless 
the Court be satisfied that the conduct of the accused indicated a deter¬ 
mination to gratify his passions at all events and in spite of all resistance. 82 
Accused entered a carriage occupied by a lady who was asleep therein and 
sat down on the berth on which she was sleeping. She woke up and the 
accused threatened to strangle her if she screamed. He then began to 
unbutton his trousers and had unfastened the top button when the lady 
began to struggle with him, whereupon the accused released her and asked 
her name. On discovering her identity, he ceased to molest her explaining 
that he had mistaken her for another lady. It was held that the accused was 
not guilty of an attempt to commit rape, but was guilty of an indecent assault 
under Section 354, 27 Cr LJ 917 [Jones). 

Q caught hold of a girl, threw her down, put sand in her mouth, got on 
her chest and attempted to have intercourse with her. She resisted and 
cried and her screams attracted the witnesses on seeing whom Q ran away. 
It was held that the accused had gone much beyond the stage of “prepara¬ 
tion”, and if he had not been prevented by the sudden arrival of the witnes¬ 
ses, there was not the least doubt that he would have had intercourse with 
her and that his act clearly amounted to an attempt to commit rape and 
not merely ah offence under Section 354. 8a Q who was found lying over a 
woman who had no injury on her private part or other parts of the body 
was convicted under Section 354 only. 1953 RLW 243 ( Jaldeep ). 

7. Proof and corroboration. —See Note 15-a in Apx. F in the author’s 
Commentary on Evidence Act. Where an accused is tried for an offence 
under Section 354 and an assault is proved, the next question to be con¬ 
sidered is whether he did so with intent to outrage the woman’s modesty, or 
with the knowledge that it would be outraged. The story of a person trying 
to outrage the modesty of two women in the presence of two gentlemen is so 
unnatural, that there must be clear and unimpeachable evidence before 
it can be accepted. AIR 1954 SC 711 ( Ramdas ). 

There can be no outrage of a woman’s modesty where she is a 
willing party. The presence of the injuries on the person of Shanti, 
although indicative of the use of force, do not, in the circumstances of the 
case, signify her unwillingness to the act. It only indicates that the 
respondent, in his passion to Which Shanti was also a party, had committed 
some excess in his excitement. The rule, which according to the cases has 
hardened into one of law, is not that corroboration is essential before there 
can be a conviction but that the necessity of corroboration, a$ a matter 
of prudence, except where the circumstances make it safe to dispense with 
it, must be present to the mind of the Judge, and in jury cases, must find 


82, 5 BOM 403 ( Shankar) followed in 27 
Cr LJ 917 ; 96 IC 260: AIR 1925 
Rang 247 [Jones). 


83. AIR 1933 Lah 1002 : 
34 FLR 832 [Bharu). 


35 Or LJ 432 
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in the charge, before a conviction without corroboration can be 
sustained. The tender years of the child, ‘coupled with other circumstances 5 
appearing in the case, such for example, as its demeanour, unlikelihood 
of tutoring and so forth, may render corroboration unnecessary but that 
is a question of fact in every case. The only rule of law is that this rule of 
prudence must be present to the mind of the Judge or the jury as the case 
may be and be understood and appreciated by him or them. There is no 
rule of practice that there must, in every case, be corroboration before a 
conviction can be allowed to stand. The test as to whether corroboration is 
necessary lies in the naturalness of the story deposed to by the prosecutrix. 
It there be any doubt as regards its genuineness, there is the need of 
caution, and therefore, of corroboration. For this purpose it is not 
necessary that the entire story should appear doubtful . It is sufficient if any 
part of the narration has the semblance of exaggeration or artificiality. AIR 
1956 Nag 8 ( Sheodayal ). 

7. Charge. —You—on or about—at—assaulted or used criminal force 
to PQ, a woman intending to outrage or knowing it to be likely that you 
will thereby outrage her modesty and thereby committed an offence under 
Section 354, LP.C. 

355. Assault or criminal force with intent to dishon¬ 
our person, otherwise than on grave provocation — 

Whoever assaults or uses criminal force to any person, intend¬ 
ing thereby to dishonour that person, otherwise than on 
grave and sudden provocation given by that person, shall be 
punished with imprisonment of either description for a term 
which may extend to two years, or with fine, or with both. 

Assault or criminal force with intent to dishonour person, 
otherwise than on grave provocation.— Every word in the section and all 
its ingredients are important. An accused person while under trial struck a 
Sub-Inspector of Police who was in the witness-box giving evidence against 
him, was guilty under Section 355. 6 Cr LJ 22 : 27 AWN 186 {Altaf). 

In order to bring a case under Section 355 it is for the prosecution to 
establish that the accused did not receive grave and sudden provocation 
from the person assaulted. Pollution caused by the stream water splashed 
by a low caste woman on the body of an orthodox Brahmin while he was 
performing his Sandhyawatidan and reciting his prayers and interruption thus 
caused in the continuity of his prayers are sufficient to cause grave and 
sudden provocation so as to justify use of force such as catching her hand, 
in order to express his resentment at her conduct and there can be no 
inference from the action that there was an intention on the part of the 
Brahmin to dishonour the woman. AIR 1927 ISfag 47 : 96 IG 859 ( Sheodia) : 
27 Cr LJ 1003. 

Otherwise than on grave and sudden provocation.— ‘Grave and 
sudden provocation 5 is explained in the commentary in Section 300. 

# 356. Assault or criminal force in attempt to com¬ 
mit theft of property carried by a person.— Whoever 
assaults or uses criminal force to any person, in attempting to 
commit theft on any property which that person is then wearing 
or carrying shall be punished with imprisonment of either descrip- 




iion for a term which may extend to two years, or with fine, or 
- : -‘i both. ' 

Assault or criminal force in attempt to commit theft of pro¬ 
perty carried by a person. —Every word in the section and all its ingre¬ 
dients are important. iSf'fffS: ffM;00SifiSSpff$9§i 

Charge. —You—on or about—at—assaulted or used criminal force to 
PQ, in attempting to commit theft of property which PQ_ was then wearing or 
carrying and thereby committed offence under Section 356, I. P. C. 

357. Assault or criminal force in attempt wrongfully 
to confine a person. —Whoever assaults or uses criminal 
force to any person in attempting wrongfully to confine that per¬ 
son, shall be punished with imprisonment of either description 
for a term which may extend to one year or with fine which may 
extend to one thousand rupees, or with both. 

Assault or criminal force in attempt wrongfully to confine a per¬ 
son.— Every word in the section and all its ingredients are important. 
‘Attempt’ is explained in Section 511. Section 340 defines ‘wrongful confine¬ 
ment’. 


358. Assault or criminal force on grave provoca¬ 
tion. — Whoever assaults or uses criminal force to any person on 
grave and sudden provocation given by that person, shall be 
punished with simple imprisonment for a term which may extend 
to one month, or with fine which may extend to two hundred 
rupees, or with both. 

Explanation .—The last section is subject to the same explana¬ 
tion as Section 352. 

Assault or criminal force on grave provocation.—Every word in 
the Section and all its ingredients are important. See also Explanation and 
Explanation to Section 352. 

The act of a bill collector in distraining the doors of a house under 
Section 82, clause (2), of the Madras Local Boards Act is illegal and if while 
so distraining, he is assaulted, an offence under Section 358 and not under 
Section 353 is committed, 15 Cr LJ 637 : 25 IC 837 (Chinnasami). 

Of Kidnapping, Ab ductio n, Slavery and Forced Labour 

359. Kidnapping.— Kidnapping is of two kinds : kidnapp¬ 
ing from India, and kidnapping from lawful guardianship. 

Kidnapping.—Kidnapping from India is defined in Section 360. Kid¬ 
napping from lawful guardianship is defined in Section 361 which applies only 
to minors stated in that section and to persons of unsound mind. 

360. Kidnapping from India.— Whoever conveys any 
person beyond the limits of India without the consent of that 
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^person, or of some person legally authorised to consent on behalf 
of that person, is said to kidnap that person, from India. 

1. Kidnapping from India.— The State of Jammu and Kashmir is 
not included in India (Section 18). 

2. Any person. —Any person whether major or minor or a person of 
unsound mind may be kidnapped from India. 

3. Without the consent of that person or some person legally au¬ 
thorised to consent on behalf of that person.— To constitute kidnapp¬ 
ing from India there must be want of consent of that person or some person 
legally authorised to consent on behalf of that person. Under Section 90, 
the consent of a child is invalidated if the child be under 12 years of age! 
The accused kidnapped a girl fifteen years of age out of British India,with 
her consent, in order that she might be seduced to illicit intercouFSff:—It was 
held that the accused had committed no offence under Section 366, inasmuch 
as the girl who was over twelve years of age was kidnapped with her consent. 
42 BOM 391 : 20 biz* 372 ( Haribhai ). Where the accused induced certain 
women (the complainants) to leave British India for Ceylon on the misrepresen¬ 
tation that they were to be married to his sons and after arriving at Ceylon 
made them work as coolies on tea estate, it was held that the women must be 
held to have been taken without their consent and that the accused was guiltv 
of an offence under Section 363. II Cr LJ 368 : 61 IC ( Kangani ). 

361. Kidnapping from lawful guardianship. —Whoever 
takes or entices any minor under sixteen years of age if a male, 
or under eighteen years of age if a female, or any person of un¬ 
sound mind, out of the keeping of the lawful guardian of such 
minor or person of unsound mind, without the consent of such 
guardian, is said to kidnap such minor or person from lawful 
guardianship. 

Explanation. —'The words “lawful guardian” in this section 
include any person lawfuly entrusted with the care or custody 
of such minor or other person . 

Exception— This section does not extend to the act of any 
person who in good faith believes himself to be the father of an 
illegitimate child, or who in good faith believes himself to be 
entitled to the lawful custody of such child, unless such act is 
committed for an immoral or unlawful purpose. 

Local Amendments 

MANIPUR—In its application to the Union Territory of Manipur, in 
Section 361 for the word “eighteen” substitute the word “fifteen' 5 . 

[Act XXX of 1950, S. 3(2) (16-4-1950) ]. 


SYNOPSIS 


/. Kidnapping from lawful guardianship. 

2. Intention, 

3. Object of Ss, 361 and 363 

4 . English cases. __ . • 

5. Takes or entices any minor. 


6. Taking. 

6a. Temporary taking. 

6b. Soliciting or assisting girl to leave. 
6c. Girl found wandering. 

6d. Inducement to the girL 



u Girl Leaving her house. 
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18. Change of religion. 

19. Guardianship revived. 

20. Guardianship not dissolved. 

21. Termination of guardianship. 

22. Temporary absence from, the keeping or ciis - 


[S. 361, No 



6f Girl driven out of the house. 

6g. Girl consenting or deceiving the accused. 

7. M inor. 

8. Under eighteen years of age, if female. 

8a. Under sixteen, if a male. 

8b. Prosecution must prove age. 

9. Any person of unsound mind, 

19, Knowledge as to who the guardian is. 

11. Out of the keeping of the lawful guardian. 

11 a. Lawful guardian although not legal, 
lib. Relationship between minor and guardian. 
12a. Guardian driving out his ward . 

12b . Abandoning guardian. 

13. Lawful guardian. 

13a. De facto guardian. 

13b. Dud guardianship. 

14. Person Lawfully entrusted with care or cus- 


purpose. 

27b . Marrying a minor girl without the consent 


when complete. 

24. Kidnapping is not a continuing offence. 

25. Guardian of orphan. 

26. Inf irm or sick guardian. 

27. Without the consent of such guardian. 

27a. Consent of a person in charge fir a limited 


tody of guardian. 

23. Taking out of the keeping of the guardian 


of her guardian. 

27c. Retracted consent, 

28. Belief that ht or she is entitled to the us - 


tody of a child. 

29. Kidnapping by father-indaw. 

30. Kidnapping by parents. 

31. Abetment of kidnapping. 

32. Sentence. 


tody. 


14a. Temporary guardian. 

15 Guardian under Hindu Law. 

16. Guardian in Muhammadan Law. 

17. Guardian for Christians. 


1. Kidnapping from lawful guardianship.— Every word in the section 

and all its ingredients are important. See also Explanation and exception. 
Section 361appTieFto persons of unsound mind and to males under 16 years 
Of age and females under 18 years of age. 

Where () kidnaps a minor girl from the lawful custody of her husband, 
her subsequent taking away by B who was no party to the original kidnap¬ 
ping from the unlawful custody of {£for illicit intercourse, does not amount 
to kidnapping and B is not guilty under Section 366. 

Where there was no direct talk between accused and the girl, which 
could be regarded as inducement, accused could not be convicted. 

asking P having unlawful custody of minor girl, to bring the girl to a 
certain place for illicit intercourse. Q, instigated P and is guilty of offence of 
abetment, under Section 366-A by P. 

The word fseduced* in Section 366-A, is used in the ordinary sense of 
enticing or tempting irrespective of whether the girl has been previously 
compelled or has submitted to illicit intercourse. 84 

2. Intention. —Section 361 does not have any reference to the object 
with which the person was kidnapped. The object is immaterial. The 
offence is committed even if the motive be good or the object be religious 
or philanthropic. 86 See Note 27. Purpose or intention is not a necessary 
ingredient. 23 Gr LJ 716 : 69 10 444 (Jafar). 1956 GUT 546 (L Misra ). 
It is difficult to adduce direct evidence of intention in most cases under 


84. AIR 1961 Born 282 (Gopichand). See 154 {Prince) ; 1 F & F 648 {Handley). 

also AIR 1961 MP 104 (Taj Moham- 31 ALL 448 {Ganesh). 25 IC 839 

mad). ( Bal.Ua). 

85. 187242 Gox 231 (Booth) ; LR 2 CO 
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Section 36i* Intention can only be inferred from circumstances, AIR 
1955 All 78 : Cr LJ 252 ( Bhagwan). 

The offence of kidnapping consists solely of taking a minor from the 
keeping of her lawful guardian and no intention need be established. 8 ^ 

3. Object of Sections 361 and 363 to protect the rights of parents 
and of minors. —Section 361 and the other cognate sections of I. P. G\, are 
intended more for the protection of the minors and persons of unsound mind, 
themselves than for the rights of the guardians of such persons. Tt may be 
that the mischief intended to be punished partly consists in the violation or 
the infringement of the guardians’ right to keep their wards under their 
care and custody ; but the more important object of these provisions un¬ 
doubtedly is to afford security and protection to the wards themselves. AIR 
1954 Bom 339 : 56 blr 258 ( Harbansingh ). The English Statutes are inten¬ 
ded to protect the rights of parents and to safeguard the interests of minors 
and these are also the objects of the provisions of the I. P. C. in Sections 361 
and 363. 24 MAD 284 [Jagannadha) ; 8 CAL 971 FB (. Pemantle ). 

4. English cases.— See Note 3. Section 55 of the English Statute, 
(1861) 24 & 25 Vic., c. 100 reads:—Whosoever shall unlawfully take or 
cause to be taken any unmarried girl, being under the age of sixteen years, 
out of the possession and against the will of h^r father or mother, or of any 
other persons having the lawful care or charge of her, shall be guilty of a 
misdemeanour. The words used in this section are wider than the words 
used in Section 361 as well as the Explanation to it. But it may not be out 
of place to emphasise the significance of one important word which is com¬ 
mon to both the provisions and that is the word “lawful”. The use of the 
adjective “lawful” in describing the guardian in Section 361 is intended to 
distinguish the position of such a lawful guardian from that of a legal guar¬ 
dian, and in that sense there can be said to be resemblance between the two 
provisions. It is clear that under the English law a ward would be entitled 
to the protection even though he may not be under the care or charge of 
his legal guardian, but of any other person having his lawful care or charge. 
AIR 1954 Bom 339 : 56 blr 258 [Harbansingh). Between the English statute 
and the Penal Code there is a fundamental, radical, and essential difference ; 
and the difference consists in this, that the English Act differs from Section 
361, in Its phraseology and scope as much as night differs from day, AIR 
1919 Pat 27 FB : 20 Cr LJ 161 : 4 PLJ 74 : 49 IC 481 (Kcsar). 

In the case of 'Reg v. Mycock\ 12 Cox CC 28, the girl, aged sixteen, 
met the accused by appointment at some distance from her father’s house 
and went away with him voluntarily. Willes, J. in summing up said that 
“the Statute (24 and 25 Viet. Chap. 100, Section 55), upon which the prose¬ 
cution was based was for the protection of the rights of parents, and the 
prisoner had no more right to deprive the father of the girl of his property, 
as it were, in her, and his possession of her, than he would have a right to 
go into his shop and carry away one of his telescopes or optical instruments. 
The girl was, also, just as much in the possession of her father when she was 
walking in the street, unless she had given up the intention of returning home 
as if she had actually been in her father’s house when taken off.” Again in 
the Qjieenv. Mankletow , 22 LJ MC 115, the girl met the accused at a dis¬ 
tance from her father’s house and went away with him. In the course of 
the argument Alderson, B, remarked “what is to determine the father’s 


86. AIR 1964 Pun j 83 (Sutekh Chand) : 65 Punj LR 702 : (1963) 2 PUNJ 678. 
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:ession ? Suppose the prisoner meets the girl in the garden and takes 
iier away from that place with him, does he not take her out of her father’s 
possession ? Or suppose she is walking a mile from the house, or going on a 
message for her father, and the man meets her and carries her away, is she 
not in her father’s possession ? Suppose she is staying on a visit, is this anv 
difference?” ' . 

Jervis, C. J. delivered the judgment of the Court (all five judges concur¬ 
ring), upheld the conviction, and said “according to the opinion of Maule. J., 
in Reg v. George Kipps, 4 Cox CC 167, it is not necessary that there should be 
an actual possession by the father. So long as she continues a member of her 
father’s family and is subject to his control, she is in his possession. The facts 
| of his case show that there was a continuing possession in the father.” The case 
oi Reg v. Henkers, 16 Cox CC 257, is not opposed to this view, for there the girl, 
aged under 18 years, had been living in London employed as a barmaid, while 
her father was living in Wimbledon. There is a clear and wide distinction 
between a girl of nearly eighteen who had gone into employment away from 
her father and is earning her livelihood apart from him, and' a child who is 
still habitually living in her father’s house and is dependent on him for sup¬ 
port and who goes on a merely temporary visit to the house where her sister 
is staying. 24 MAD 284 ( Jagannadha ). 

5. Takes or entices any minor out of the keeping of the lawful 
guardian.-- -A manual possession by the father or guardian need not be 
shown. Lkthe girl was a member of his family and under his control, it is 
sufficient. J If she leaves her father of her own accord, the defendant taking no 
active part, she cannot legally be said to be out of his possession. The taking 
need not be by force either actual or constructive, and the consent of the 
girl, if it has been obtained by the defendant’s persuasions, is immaterial. 
The defendant may be convicted, although lie took no part in the actual 
removal of the girl, if he previously solicited her to leave her father, and 
afterwards received and harboured her when she did so. But if a girl leaves 
her father of her own accord, the defendant taking no active part in the 
matter and not persuading or advising her to leave, he cannot be convicted 
of this offence even though he failed to advise her not to come, or to return, 
and afterwards harboured her. The fact that the defendant, believed upon 
reasonable grounds that the girl was sixteen years of age, affords no defence 
upon a charge of abduction. A person who finds a girl wandering in the 
street and takes her away with him cannot be convicted of abducting her, in 
the absence of evidence that he knew that she was under the lawful care or 
charge of her father, mother, or any other person, nor can a person who takes 
possession of a child be convicted of this offence if he honestly believes that 
he is entitled to the legal custody of the child. IF the taking is intended to 
be temporary only, and for a purpose not inconsistent with possession of the 
father, it does not necessarily amount to a taking out of his possession ; but 
if a girl is taken away for the purpose of being detained for a time in order 
that she may cohabit with the defendant, the fact that he sent her back after 
a temporary cohabitation affords no defence. If a girl is taken out of the 
possession of a person having a lawful custody of her, "the person so taking 
her may be convicted of abducting her, although he was influenced by reli- 
giou s or philanthropic motives. The offence is committed by anyone who 
takes a Fematehlegitirnate child from the custody of its mother or its putative 
father. The taking out of possession must be against the will of the father, 
mother, or other person having the lawful care or charge of the girl. A 
taking with the consent of the parent or guardian, if such consent is obtained 
by fraudulent misrepresentation, is taking against his will. The fact that a 





■1, Note 6] of offences affecting the human body 

'iarent has countenanced a lax, though not necessarily art immoral, course 
of life by the girl may in some cases be evidence that the taking out of his 
possession, though unknown to him, was not against his will. 1853-6 Cox 
143 {Mankle tow) ; 1851-8 Cox 446 ( Frazer ) ; 1871-12 Cox 28 (My cock) • 1876- 
13 Cox 179 (Miller) ; 1866-10 Cox 402 (Olifer) : LR 2 CCR 154 (Prince) ; 
Halsbury, Vol. 9, Section 1263. 

A girl cannot be said to have been taken out of lawful guardianship 
if there is no threat or inducement on the part of the accused!"' The guar¬ 
dianship of the father continues even if the father keeps the girl at his rela¬ 
tive’s house. 

5-a. Takes or entices.— Where a minor girl voluntarily leaves the 
roof of her guardian and when out of his house, comes across another, who 
treats her with kindness, or at least without employing any force or practis¬ 
ing any fraud on her, he cannot be held guilty'under Section 361. AIR 
1949 All 710 : 51 Cr LJ 29 (Kura), which relied on AIR 1914 All 376 (Ram 
Chander) and AIR 1915 All 390 ( EwazAli ). But AIR 1949 All 710 was disap¬ 
proved in AIR 1953 All 412 (Rashid). Where a married girl under the age of 18 
left her parents’ house of her own free will and went to the accused’s house and 
asked him to take her away to some other place as she wanted to avoid going 
to her father-in-law’s house and the accused accordingly took her to another 
town and it was held that the offence committed was not of abduction but 
one of kidnapping from lawful guardianship as it could not bo said that the 
girl had abandoned her guardian with the intention of not returning to him 
but simply with a particular purpose. 

There is an essential distinction between the two words ‘take’ and ‘entice’. 
The mental attitude of the minor is not of relevance in the case of taking. The 
word ‘take’ means to cause to go, to escort or to get into possession. When the 
accused takes the minor with him, whether she is willing or not, the act of taking 
is complete and the condition is satisfied. The word ‘entice’ involves an 
idea of inducement by exciting hope or desire in the other. One does not 
entice another unless the latter attempted to do a thing which she or he 
would not otherwise do. So when the accused takes the girl along with him 
he is ‘taking’ her out of the father’s custody, AIR 1955 Andhra' 59 • Cr LI 
581 (Khalaridar ). ’ J 

Taking a minor girl to a railway station by playing a trick and putting 
her in the train is kidnapping. 58 PLR 157 (Simla). 

The expression “enticing” involves that, while the person kidnapped 
might have left the keeping of the lawful guardian willingly, still the state 
of mind that brought about that willingness must have been induced or 
brought about in some way by the accused. AIR 1928 Mad 585 : 29 Cr LI 
635:109 IC 907 (Abdul). See also 1954 BOM 784 : AIR 1954 Bom 339 : 56 bir 
258 in Note ‘Legal guardian’ ; AIR 1941 Nag 66 : 41 Cr LJ 356 : AIR 1937 
Pat 263 ; 15 PAT 817. 

6. Taking. —See Notes 5 and 5a. The word “take” means to cause to 
go. to escort or to get into possession. When the accused take the minor 
with him, whether she is willing or not, the act of taking is complete and the 
condition is satisfied. AIR 1955 Andhra 59 : Cr LJ 581 (Khalander). Where 
a minor girl voluntarily leaves husband’s house for place of her relative 
the accused suggest her to return to her husband and she, accepting the 


87. AIR 1965 SC 942 (S. Varad>ajan)-( 1965} 1 SCWR 512. 
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t5cused’s suggestion, starts on a return journey and the accused, however, 
induces her to change her mind and takes her to his place, it was held that 
the accused actively brought about her stay in his house and that his con¬ 
duct amounted to “taking” the girl. “Taking” which is requisite to kidnap¬ 
ping need not be contituted by a single act. A whole series of acts might 
together constitute the process of taking. When actually the taking is com¬ 
plete and in that sense kidnapping has been committed is a question of fact. 
It is unnecessary to specify in the charge when the taking started and where 
it was completed provided it is clear from the evidence that there has been 
taking of the girl by the accused from the keeping of her guardian. There 
is nothing wrong in such a charge especially when no prejudice to the 
accused has been made out as a result of it. AIR 1949 Ori 22 : 50 Cr LJ 
(550 ( Biseswar ). 

'Takes’ means ‘cause to go’, ‘to escort’, f to get into possession’. Accused 
must take some active part in the girl leaving her guardian’s custody and 
caking shelter with him. 88 

The word “taking” as used in Section 361 does not mean a continuing 
or a continuous act. The “taking” which constitutes an offence is comple¬ 
ted as soon as the girl is removed from the keeping of the lawful guardian, 
The mere fact that a minor leaves the protection of her guardian does not 
put her out of the guardian’s keeping. If, however, it is proved that a minor 
had abandoned her guardian with no intention of returning back she cannot 
thereafter, be deemed to continue in the keeping of the guardian. 
What will be deemed to be sufficient to constitute an abandonment of a 
guardian by minor girl depends on the facts of each particular case. Even 
where there is some evidence that the girl, at the time when she left the 
protection of her guardian, did not intend to come back to her father’s place 
but the evidence further discloses that but for something which the accused 
consented to do and did ultimately do the minor would not have, in the 
natural course of events, left the house of her guardian then there would be a 
sufficient taking by the accused in the eye of law. Thus, where a girl leaves 
her house on account of the previous arrangement with the accused and 
meets him in a garden from where he takes her, the accused’s action amounts 
to taking her away from the keeping of her lawful guardian. 89 The expres¬ 
sion “taking” in Section 361 is not confined to mere physical taking. There 
is such a taking as is indicated in the common expression : “If you will come 
along, I shall take you.” The expression taking out of the keeping of the 
lawful guardian must, therefore, signify some act done by the accused which 
may be regarded as the proximate cause of the person going out of the keep¬ 
ing of the guardian or in other words, an act but for which the person 
would not have gone out of the keeping of the guardian as he or she did. 
Where it was found that the girl alleged to be kidnapped by the accused 
had written letters in which she was desperately calling for.him to come and 
take her away and she was soon after discovered to be with the accused or 
under his control, it was held that from these two facts it is legitimately open 
to a Court of law to assume that he finally yielded to the solicitations and 
made it possible for her to get away and that is sufficient “taking” in law for 
the purposes of Section 363 90 The word “taking” in Section 361 is nothing 
but physical taking. A father sent his daughter to live in a house with 
certain of his relations and one of those relations married in that house the 


88. 29 Cut L T 602 

KLT 213 relied on. 

89. AIR 1950 Cal 406 : 


(Babaji); 1960 
51 Cr LJ 1486 


(Debaprasud). 

90. AIR 1928 Mad 585 : 
109 IC 907 (Abdul). 


29 Ci LJ 635 : 
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daughter without the consent ol the lather. It was held that no offence 
under Section 366 was committed by the relative, because there was no taking 
out of lawful guardianship, inasmuch as the daughter never left the house 
where she was residing with the consent of her father. ' 1 I he accused pro 
vious to the alleged offence had seduced a girl on more than one occasion in 
her mother’s house and even in the mother’s presence. The girl left her 
mother’s house of her own accord, and did not go to the accused’s house, but 
to the house of a mutual friend, where she had been before on two occasions. 
The accused went and had connection with the giri at the friend s house and 
she staved there and when her brother came to look for her, the girl hid and 
the accused denied her being there and eventually the girl returned to her 
mother’s house. It was held that there was no taking of the girl, and even it 
there were a constructive taking, it was effected with the connivance of the 
mother, and that it was, therefore, not done without her consent, that the 
denial as to her being there made by the accused could not be construed 
into a prevention of the girl’s returning, and that no charge was sustainable 
under Section 363. 14 Gr LJ 109 : 18 1C 669 (Abdul Rahman). See also 24 

MAD 284 (j. Rao) ; AIR 1926 Pat 493 : 7 PLT 12 (Nanhak). 


Talcing need not be by force, either actual or constructive 

Cox 143 (Mankletow) ; 1861-8 Cox 146 (Frazer) ; Halsbury, Vol. 9. Section 


1263 ; 2 WC 5 ( A/ier ). AIR 1958 Ker 8 ( Marudevi). 


‘Takes’ means ‘cause to go’, ‘to escort’. It must be proved that accused 
took some active part in the girl leaving her lawful guardian’s custody and 
taking shelter with, him. 92 


6a. Temporary taking. —If the taking is intended to be temporary 
only, and for a purpose not inconsistent with the possession of the father, 
it does not necessarily amount to a taking out. of his possession ; but 
if a girl is taken away for the purpose of being detained for a time in order 
that she may cohabit with the defendant, the fact that he sent hex 
back after a temporary cohabitation affords no defence. 18 Bell GG 
276 (Timnuns) ; 1859-8 Cox 238 (, Baillie ) ; Halsbury, Vol. 9, Section 1263. 


6-b. Soliciting or assisting girl to leave. — The defendant, may be 
convicted, although he took no part in the actual removal of the girl, if he 
previously solicited her to leave her father, and afterwards received and har¬ 
boured her when she did so. But if a girl leaves her father of her own 
accord, the defendant taking no active part in the matter and not persuading 
or advising her to leave, he cannot be convicted ol this offence, even thoug i 
he failed to advise her not to come, or to return, and afterwards harboured 
her. 4 F & F 59 (Robb) ; 1850-4 Cox 167 (Kipps) ; Halsbury, Vol. 9, Sec¬ 
tion 1263. Placing a ladder against a window and holding it so as to enable 
a girl to descend by the ladder is taking her. 1 C & K 456 (Robins). 


6-c Girl found wandering.— A person who finds a girl wandering 
in the street and takes her away with him cannot be convicted ol abducting 
her, in the absence of evidence that he knew that she was under tne aw¬ 
ful care or charge of her father, mother, or any other person, nor can a 
person who takes postession of a child be convicted of this offence, it he 
honestly believes that he is entitled to the legal custody of the child. IF & 
F 513 (Tinkler) ; 3 F & F 274 (Green) * L R 1 G G R 184 (liibbert) ; Halsbury 
Vol. 3, Section 1263. 


91. 


AIR 1914 Oudh 126 : 15 Cr LJ 030: 
25 IC 638 (Jagim Nath). 


92. 1963 CUT 859=29 Cut L T 602. 
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6-d. Inducement to the girl.— If a girl was induced by (? to leave her 
home, (l would be responsible. 93 If a minor girl leaves her husband’s home 
without any persuasion, inducement or blandishment held out to her, so that 
she gets fairly away from home and then goes to a man, the latter cannot 
be deemed to have infringed the law even if he does not restore her to her 
lawful guardian. 94 Where a minor runs away from lawful guardianship, 
the person with whom he takes refuge is not “taking him” and the law 
does not oblige him to return the minor to lawful guardianship. But if a 
grown-up person induces a minor to accompany him to a place without the 
consent of the minor’s guardian and the guardian is thereby deprived 
for a period of the lawful guardianship of the minor, it is immaterial that 
the grown-up person had no guilty intention. 23 Cr LT 716 : 69 IG 444 
(Jafar). 

6-e. Girl leaving her house. —See also Notes 6-d, 12-a and 12-b. 
Where a girl under 16 years of age willingly goes out with accused for sexual 
intercourse and where there is no force’or inducement, there is no abduction. 
Since there is no intention of taking away the girl from guardianship of 
father, there is no kidnapping. AIR 1952 Raj 123 : Cr LJ 1136 ( Balmukan'). If a 
young woman leaves her father’s house without any persuasion, inducement 
or blandishment held out to her by a man, so that she has got fairly away from 
home, and then goes to him, although it may be his moral duty to return 
her to her parent’s custody, yet his not doing so is no infringement of this 
Act of Parliament, for the Act does not say he shall restore her, but only 
that he shall not take her away. It is, however, equally clear that, if the 
girl, acting under his persuasion, leaves her father’s house, although he is 
not present at the moment, yet if he avails himself of that leaving which 
took place at his persuasion, that would be a taking her out of the father’s 
possession, because the persuasion would be the motive cause of her leaving. 
Again, although she may not leave at the appointed time, and although 
he may not wish that she should have left at that particular time, yet if, 
finding she has left, he avails himself of that to induce her to continue 
away from her father’s custody, in my judgment he is also guilty, if his per¬ 
suasion operated on her mind so as to induce her to leave. (1866) 10 Cox 
402 ( Olijer), If a girl leaves her father’s house of her own accord and goes 
to (Ps house, without any persuasion or advice on his part, 0 is not guilty 
even if he had failed to advise her not to come to him or to return and even 
if he allowed her to stay with him. (1903) 20 Cox 249 (Jarvis). Where 
a minor girl voluntarily leaves the roof of her guardian and when out of his 
house, comes across another, who treats her with kindness, or at least with¬ 
out emplying any force or practising any fraud on her, he cannot be held 
guilty under Section 361. 95 There must be proof of taking. A man is not 
bound to return to her father’s custody a girl who, without any inducement 
on his part, has left her home and come to hirn ; it must be shown that priso¬ 
ner took some active step, by persuasion or otherwise, to cause the girl to leave 
her home. AIR 1958 Ker 121 ( Chathu). 

A minor Hindu girl below the age of 17 was living under the care and 
protection of her parents. She was in criminal intimacy with Q. who was 
running a shop near the girl’s house. The girl left her parents’ house of her 
own accord and went to the shop of £> and entreated him to take her away. 
0. then took her to several distant places when ultimately he was arrested 


93. 1904-68JP 189 (Kauffman). 

94. 7310 260 : AIR 1923 Lah 330: 24 Cr 


I.J 564 (Lachi Ham). 


95. AIR 1949 All 710 : 51 Or IJ 29: 1950 
ALL 787 (Nura). 
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:Jbpmc police. It was held that (Hiad taken the girl out of the keeping of 
her lawful guardians and he knew fully well that the girl was living with 
her parents practically next door and even if he was under no legal obliga¬ 
tion to take her back home he was certainly under a legal obligation not to run 
away with her. AIR 1958 Ker 4 {Mammootty) which applied AIR 1954 
Mad 62 and distinguished AIR 1949 All 710, AIR 1953 All 412 and AIR 
1955 Andhra 59. 

A minor may not be competent to give her consent to her taking but 
a minor is certainly competent to leave the protection of her guardian of his 
or her own accord. Therefore it is immaterial whether the girl alleged to be 
kidnapped was a minor or not in so far as her leaving the house of her own 
accord is concerned. AIR 1957 Cal 589 ( B. Ghosh). 

Wife abandoned by her husband and allowed to go anywhere cannot be 
said to be in his lawful keeping. 98 Where a girl leaves her house on 
account of the previous arrangement with the accused and meets him in a 
garden from where he takes her, the accused’s action amounts to taking 
her away from the keeping of her lawful guardian. 97 A married girl under 
16 years of age who temporarily leaves her husband’s house of her own 
accord out of anger due to his ill-treatment, not with an object of abandon¬ 
ing his protection and is proceeding to the house of her relation does not 
cease to be in the keeping of her lawful guardian, i. the husband. In 
such a case, in spite of the fact that she voluntarily comes out of her hus¬ 
band’s house, she continues to be in the keeping of her husband all along. 
Her seeking protection with a near relation, is not at all inconsistent with the 
continuity of her being in the keeping of the guardianship of her husband. 08 
For a case of a girl leaving her parent’s house see : A I R 1953 All 412 in 
Note 3 to Section 362. 

The mere fact that a minor leaves the protection of her guardian does 
not put her out of the guardian’s keeping. If, however, it is proved that a 
minor had abandoned her guardian with no intention of returning back she 
cannot thereafter be deemed to continue in the keeping of the guardian. 
What will be deemed to be sufficient to constitute an abandonment of a 
guardian by a minor girl depends upon the facts of a particular case. It 
is not necessary that the prisoner should be present when the minor quits her 
home with the intention of abandoning it. {R. v. Robb, (1864) 4 F & F 59). 
It is only necessary that the influence of the prisoner must instigate or co-ope¬ 
rate with the inclination of the minor at the time the final step is taken for the 
purpose of causing it to be taken. See AIR 1937 Cal 460 and AIR 1943 Bom 
179. Where the defendant went in the night to the house of the girl’s father and 
placed a ladder against the window by which she descended and eloped with 
him, this was held to be a taking of her out of the possession of her father, 
though she had herself prepared the plan :—R. v. Robins, (1843) 45-1 C & K 
456. And so it was held where the girl left her home alone by a pre-concerted 
arrangement with the prisoner and went to a place appointed, where she was 
met by him, and that they then went off together without the intention of 
returning; since up to the moment of her meeting with the defendant she 


96. AIR 1937 All 182 : 167 10 676 : 38 Mad 62; AIR 1928 Pat 159:28 0 


Or LJ 401 (Faucis). 26 ALL 197 : 37 
ALL 624 ; AIR 1948 Bom 179 : 44 
Cr LJ 584 : AIR 1937 Cal 460 : 38 
Or LJ 986 : 27 CAL 1041 ; AIR 1923 
Lah 330 : 24 Cr Lf 564 ; AIR 1928 
Mari 585 : 29 Or LJ 635 ; AIR 1954 
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98. AIR 1949 Ori 22 : 50 Cr LJ 650 
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97. AIR 1950 Cal 406 : 51 Cr LJ 1486 : 


(Biseswar ). 




THE INDIAN PENAL CODE 


[S. 361, Not!’' 


not absolutely renounced her father’s protection:—(1853) 22 LJMC 115. 
And it makes no difference that the girl has left her home before the prisoner 
wished her to do so, if, finding that she has left, he avails himself of her 
position to induce her to continue away from the lawful custody, provided 
she left her home under the influence of his previous persuasion. If it is 
shown that such conduct is due to a mere petulent outburst in consequence 
either of a quarrel with her relations or because of the guardian reprimand¬ 
ing her for her conduct, that will be a relevant question to be considered for 
deciding whether her conduct was sufficient to put an end to the lies of 
guardianship. Valliant v. Eleaztr, AIR 1926 Cal 467. Even when there is 
some evidence that the girl at the time when she left the protection of her 
guardian d id not intend to come back to her father’s place but the evidence 
further discloses that but for something which the accused consented to do 
and did ultimately do the minor would not have in the natural course of 
events, left the house of her father then there would be a sufficient taking 
by the accused in the eye of law to attract Section 363, AIR 1928 Mad 585. 
It is only in cases where the girl leaves her home without any persuasion or 
inducement held out to iier by the prisoner and leaves the guardian’s house 
with the mental reservation that he or she will not be returning back to be 
under that guardian so that she has got fairly away from home and then 
goes to him, although it may be his moral duty to restore her to her home, 
yet his not doing so is no infringement of the law, for the statute does not 
say he shall restore' her but only that he shall not take her away. Thus, to 
sum up, this section has been passed for the protection of parental rights 
and it is perfectly clear that any disposition of the girl like being over-sexed 
or animated by a desire to have a good time or any consent or forwardness 
on her part are immaterial on the question of the prisoner’s liability under 
this section and the only point to be decided is whether he took or induced 
her coming away from her lawful guardian for the time being. AIR 1954 
Mad 62 (Abdul Azeez)- 


A Jat girl under the age of 16 years was sent by her father to carry food 
to the bullocks. She never returned home. Shortly afterwards she was found 
in a village not far from her home in the company of two men of the same 
caste. She was then dressed in a boy’s clothes and had her hair cut short. 
The two men offered no explanation as to how the girl came to be with them 
or why she was disguised. It was held that both the men in whose custody 
the girl was found were properly convicted under Section 366. 40 ALL 507 

( Harkesh ). A low caste girl left her lawful guardian of her own free will and 
subsequently met the accused and lived with him for some time. Later he 
made her over to certain persons who representing that she was a member 
o.t a higher caste, induced a member of such higher caste to take her in 
marriage and to pay money for her in full belief that such representation was 
true. It was held that the accused was not guilty of an offence under Sec¬ 
tion 366, inasmuch as he did not take or entice her away from her legal 
custody. 37 ALL 624 (Ewaz Ali). A little girl leaving her house for the 
purpose of seeking refuge with a relation or a married woman, under sixteen 
years of age, who leaves her husband’s house of her own accord and is pro¬ 
ceeding to the house of her maternal uncle, does not cease to be in the keep¬ 
ing of her lawful guardian. Therefore a person who induces her to go with 
him is guilty of kidnapping her. AIR 1916 All 272 : 36 IG 580 : 17 Cr LJ 
532 (Karan Singh). 16CrLJ117 ( Mulo ). The offence of kidnapping from 
s.vwful guardianship is committed if the accused takes away a minor girl who 
k-ives "her parent’s house for her infatuation for the accused and asks him to 
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gcrivith her provided that the girl had no intention of not returning to her 
parents. 11 Cr LJ 81:4 IC 901 (Asgar Alt). 

A girl under sixteen years of age was going to a vegetable market in 
search of work. On her way she met another woman, who asked the girl to 
accompany her under a promise of obtaining work for her. The woman 
took the girl to her house and kept her there till evening, when she was 
removed by the accused in a closed carriage to a solitary bungalow far away 
from the town. The accused kept the girl there for two days and two nights, 
after which she permitted to return to her home. It was held that the 
accused were guilty under Section 368 of the offence of wrongfully concealing 
a minor knowing that she had been kidnapped. 1 Cr LJ 931 : 6 blr 785 
{Jetha): 

Guardian’s control discontinues only when child abandons guardian with 
intention not to return permanently. AIR 1926 Gal 467 : 26 Cr LJ 977 : 
87 IC 513 ( Valliant ). Where a female minor, by pre-concerted arrangement 
with the accused left the house of her parents of her own accord, intending 
not to return, and met the accused at a place appointed and eloped with him 
willingly, it was held that the accused was an active participator in the 
minor’s leaving her parents’ house, and therefore was rightly convicted of 
kidnapping from lawful guardianship. 7 Cr LJ 210 (Nga Te Hla). 

Where it was found that the girl alleged to be kidnapped by the accused 
had written letters in which she was desperately calling for him to come and 
take her away and she was soon after discovered to be with the accused or 
under his control, it was held that from these two facts it is legitimately open 
to a Court of law to assume that he finally yielded to the solicitations and 
made it possible for her to get away and that is sufficient “taking” in law for 
the purposes of Section 363. AIR 1928 Mad 585 : 29 Cr LT 635 : 54 MLT 
456 : 109 IC 907 {Abdul Sathar), 

There may be circumstances in which the minor herself may be said to 
have vol untarily abandoned the keeping of the guardian. The minor of her 
own accord may leave the keeping of the guardian but such inference is not 
to be ordinarily drawn, unless evidence quite clearly establishes that the 
minor had formed a definite intention and had abandoned the protection of 
the guardian either permanently or for a substantial temporary period by 
setting up her own independent life or seeking and obtaining protection in 
the de facto guardianship of some other person. A married girl under 16 years 
of age who temporarily leaves her husband’s house of her own accord out of 
anger due to his ill-treatment, not with an object of abandoning his protection 
and proceeds to the house of her relation does not cease to be in the keeping 
of her lawful guardian i. the husband. In such a case, in spite of the fact 
that she voluntarily comes out of her husband’s house, she continues to be in 
the keeping of her husband all along. Her seeking protection with a near 
relation, is not at all inconsistent with the continuity of her being in the 
keeping of the guardianship of her husband. AIR 1949 Ori 22 : 50 Cr LJ 
650 (Biseswar). 

Where a minor abandons the house of her guardian of her own accord 
and has no intention of returning to the house she cannot be held to continue 
in the keeping of her lawful guardian. 17 LK 128 ( Israr) ; 4 WC 6 ( Gander - 
singh), 

A girl under sixteen years of age left the guardianship of her husband 
and her father-in-law out of her own free will. On the way she met the 
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accused and stayed with him for a few days quite voluntarily, without any force 
or fraud having been practised upon her. It was held that the accused was 
neither guilty of abduction nor of kidnapping. 23 IC 473 (1): 15 Cr LJ 
265 : AIR 1914 All 376 (Ramchander ). 

If a minor girl leaves her husband’s house without any persuasion, in¬ 
ducement or blandishment held out to her by a man so that she has got fairly 
away from home, and then goes to him, he cannot be deemed to have in¬ 
fringed the law, even if he does not restore her to her lawful guardian. AIR- 
1923 Lah 330 : 24 Cr LJ 564 : 73 IC 260 ( Lackhi Ram), A minor girl, who 
lived with her husband, left her house in consequence of a beating and was 
wandering about in the fish market, where she was met by the accused who 
took her away. It was held that the accused was guilty of kidnapping the 
girl from lawful guardianship. 13 Cr LJ 736: 16 IC 768: 6 SLR 71 
(. Manskomal ). 

Willingness of a minor girl in leaving the house of a guardian with the 
accused does not affect the commission of an offence under Section 361 

I. P. C.w 

6-f. Girl driven out of the house.— Where £7 induced a minor girl 
of 13 or 14 years by presentations of gold and silver ornaments, cloths, and 
words of persuasion to abandon a condition of purity and indulge in unlaw¬ 
ful sexual intercourse and she was persuaded to leave the lawful guardian¬ 
ship of her parents: 

It was held that Q had committed the offence under Section 366. The 
mere fact that the girl was driven out of the house by her mother did not 
mean that she had permanently gone out of the protection of her guardian, 
specially when there was no evidence that she had abandoned her parents 
with the intention of not returning to her house. Even if she had consented 
that would not help £) since she was below 18 years. AIR 1958 Ori 224 
(/>. Rath) which relied on AIR 1926 Gal 467 and AIR 1933 Cal 718. 

6-g. Girl consenting or deceiving the accused, —The consent of the 
minor girl or the fact that the girl deceived the accused by overstating her 
age would be no defence. AIR 1959 Ker 197 (17. Kunjukunju). 

“Taking 59 implies neither force nor misrepresentation and if a girl of 
less than 18 is taken away from the keeping of her lawful guardian, even of 
her own wish the offence of kidnapping is established. Hence the fact that 
the girl is a consenting party does not affect the commission of the offence. 1 

7. Minor.-r-Section 361 applies to all minors, male or female, married 

or unmarried. 17 CAL 298 ; 8 CAL 969. 1879 PR 12. See AIR 1957 Cal 

589 in Note 6-e. 

According to Muhammadan law the occurrence of puberty determines 
minority and the mother’s right to custody, but for the purpose of Section 
363, regard must be had only to the definition of minority in Section 3, 
Indian Majority Act (IX of 1875). 37 MAD 567 (Mathu Ibrahi), 

8. Under eighteen years of age, if female.— The age limit in the 
c$*e of females is 18. Bona fide or honest belief upon reasonable grounds 
that the glfl kidnapped was not under the prescribed age is no defence. LR 


Apfc (965 Raj 90 (State v. Bahulal ) = 
mi Raj LW 606, 


L AIR 1964 Punj 83 (SuUhk Chand ) : 65 
Punj LR 702 : (1963) 2 PUNJ 678. 
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154 (Prince) ; 12 Cox 28 (Mycock) ; 1844-1 C & K 456 (itohhihA ■ \Pfia 
10 Cox 402 (Olifer) ; AIR 1932 Lah 555 : 33 PI R 727 33 Cr LI 673 13R 

1G 597 (. Kesarmal) ; 1923-2 KB 400 ; 1921-2 KB 119 • 1926-2 KB 258 * i cm 
fJCr AR 130 ; 9 PAT 647 ; AIR ’l929 Pat 651; AIR 1929^82 :113 

The consent of the minor girl or the fact that the girl deceived the 
accused by overstating her age would be no defence. AIR 1959 Ker 197 
(u. hunjukunjv). 

Amendment of Section 361 which came into force on 15-7-1949 and 
which prescribed the outside limit of the age of a minor girl for the purposes of 
that section to be 18 years is not retrospective. For offences committed prior 
to that date the outside age limit is 16. AIR 1955 SC 574 (Ramdevi). 

,, 8 a .. U “ der sixteen years of age, if a male.—In the case of males 

the prescribed age limit is 16. 

»?■ Prosecution must prove that the person is under the pres 
aVd e i^ le * I5 ' 71949 ) °“ the da te of the alleged offence.— 

SG 574 : Gr 1926 (Ramdevi) ; AIR 1941 Cal 315: AIR 1931 
?, L J 1041 • AIR - 1939 All 708 (Qiidral) ; AIR 1931 Lah 401. 
AIR 1948 Oudh 1 : 48 Cr LJ 542. AIR 1350 Cal 405 (D Bose) AIR 1930 
Cal 437 : 51 CLJ 532. See AIR 1962 Mani 5 (TonjouSingll ' 

8-c Proof of age.— See also Note 9-a to Section 375. Note 8-b to 
Section 361. An X-ray ossification test may provide a surer basis for deter¬ 
mining the age of an individual than the opinion of a medical expert but it 
can by no means be so infallible arid accurate a test as to indicate the correct 
number of years and days he has lived. Hence the opinion of a medical 
expert based on such test cannot be regarded to be conclusive, particularly 
when the difference m the approximate age stated by him and the one fixed 
by Section 363, I.P.C. is not wide. 

. £ m , ust remembered that too much reliance should not be placed on 

the Table given at p. 30 of Modi’s Medical Jurisprudence and Toxicology 
showing the age in years of the appearance and fusion of some epiphyses as 
it merely indicates an average and is likely to vary in individual cases even 
ot the same province owing to the eccentricities of development and that 
owing to the variations in climatic, dietetic, hereditary and other factors 
affecting the people of the different provinces of India it cannot be reasonably 
expected to formulate a uniform standard for the determination of the ave 
ot the union ot epiphyses for the whole of India. 

Consequently, when there is no direct evidence to prove that the 
kidnapped girl was below 18 years, a conviction of the accused based on the 
mere opinion of a medical expert that the girl had not crossed her 18th year 
cannot be sustained. AIR 1957 Punj 78 (Kishori Lai). 

To prove age entry in Kotwari book is strong evidence.® 

„ Where evidence as to age adduced by the parents is unsatisfactory ossi¬ 
fication test may be relied upon. 2 3 ’ 

Doctor’s estimate about age does not amount to proof but is merely 
opinion. AIR 1957 Him P 42 ( Mt . Kola) : AIR 1939 All 708 -42 Cr I T 
142 and AIR 1931 Lah 401. J 


2. 1963 (1) Cr LJ 686 (Krishna). 

3. 1963 CUT 917 (Alakh). AIR 1957 Cal 589 followed. 



THE INDIAN PENAL CODE 




[S. 361, Not 


Medical evidence as to the age of a person cannot be utilised to override 
the effect of other cogent evidence on the point. AIR 1958 Ker 8 ( Marudevi) 
which relied on AIR 1916 PC 242, AIR 1946 Sind 132 and AIR 1939 All 
708. 

On the question as to the age of the girl alleged to be taken from custody 
of the father, a Magistrate is not right in preferring the opinion of the radio¬ 
logist to the positive evidence furnished by the Municipal birth register, the 
school admission register and the evidence of the girl’s lather, particularly 
when medico-legal opinion is that owing to the variations in climatic, dietetic, 
hereditary and other factors affecting the people of the different States of 
India it cannot be reasonably expected to formulate a uniform standard for 
the determination of the age by the extent of ossification and the union of 
epiphysis in bones. AIR 1958 Ker 121 ( Chathu). 

It cannot be laid down as a rule of law that in all cases of rape in order 
o determine the age of the girl raped the ossification test must be performed 
though it is desirable, where possible, because the medical opinion is that 
this is a surer test as to the age of the person concerned, particularly in the 
formative period. However, even ossification test leaves much room for 
speculation and does not give a sure indication as to the age ol an Indian 
girl, particularly when it is in the border region. Hence it cannot be said 
that the medical evidence should be rejected simply because there was no 
ossification test. AIR 1957 Assam 39 ( K. Prasad) which relied on AIR 1950 
Cal 406. 

In the present state of the development of the medical science and the 
present state of knowledge, the Courts must proceed on evidence of age as 
furnished by the ossification test. Finding as regards age can be based on 
evidence regarding the state of ossification. AIR 1957 Cal 589 ( B. Ghosh) : 
Cr LJ 1114. 

Although ossification is an important test for determining the age, yet 
having regard to the practical difficulties which would attend the application 
of this test, it cannot be said that ossification is an indispensable test for deter¬ 
mining the age of a girl. AIR 1937 Pat 263 ( Samarendra ). AIR 1958 Ori 
224 (D. Rath). 

In view of the fundamental importance of the question of age of the girl 
concerned, it is the duty of the Judge to obtain the evidence of the medical 
witness with the utmost precision and to have it brought out clearly whether 
the witness was prepared to stake his opinion about the age of the girl. AIR 
1946 Cal 493 : 47 Cr LJ 325 : 223 IC 44 (. Hatem ). AIR 1939 All 703. AIR 
1959 Him P 42. 

An honest belief that the child is above the prescribed age is no defence. 
LR 2 CC 154 {Prince). 

A person, who commits an offence in respect of a female, when the law 
has laid down that the offence would be complete only if the female is below 
a certain age, does so at his peril and if it turns out that the age of the girl 
is below that prescribed by the statute, he must suffer the consequences and 
he would not be permitted to plead in defence that he bona fide believed or 
had reasonable ground for his belief that the girl was over the prescribed age. 
AIR 1932 Lah 555 : 138 IC 597 : 33 Cr LJ 673 ( Kesar Mat). 

If evidence of parents as to age is conflicting, ossification test can be 
relied on. 1 


4. 1963 CUT 917=1964 (2) Cr LJ 102 {AIM). 




>6)1, Note II] of offences affecting the human body 

9. Any person of unsound mind. —This expression would include 

all persons medically regarded as of unsound mind. The distinction between 
medical insanity and legal insanity is for the purpose of Section 84 only and 
not for this section. As to vvliat is medical insanity, see books on Medical 
Jurisprudence and Notes 6 and 7 to Section 84. See also Note 3. Uncon¬ 
scious person cannot be said to be of unsound mind within the meaning of 
Section 36.1. 20 LAH 517 : AIR 1939 Lah 224.40 Or LJ 706 (Din 

Md .). 

10. Knowledge as to who the guardian is. —i? found a minor girl 
at the house of Mt. M away from the lawful guardianship of her mother and 
was taking her in the company of C and others to another place when he 
had a fight with D and the police arrived on the spot and arrested C and the 
minor girl. B , when he joined C and others in taking the girl away from 
Mt. M's house must have known that this minor girl had a lawful guardian 
from whose custody he was taking her away. AIR 1930 Oudh 289 : 6 LK 
30 ( Burmha ). 

11. Out of the keeping of the lawful guardian. — See also Notes 2, 
4, 5 and 6. Where a minor girl leaves the immediate custody of her lawful 
guardian for a temporary purpose she will be deemed to be still in his keeping 
for the purposes of Section 361. There must, however, be a point of time 
after which it could no longer be held that the girl, while out of the imme¬ 
diate custody of the guardian, could still be deemed to be in his keeping. 
Such a point of time must inevitably be, to some extent, arbitrary. 22 PAT 
263 ( Banamalai ). In the case of Manklelow , (1853) 6 Cox p. 143 it was held 
that where a girl under the age of 15 years having, by persuasion, been 
induced by the accused to leave her father’s house and go away with him 
without the consent of the father, left her home alone by a pre-concerted 
arrangement between them and went to a place appointed, where she was 
met by the accused, and then went, away together some distance, without the 
intention of returning, it was held that there was a taking of the girl out of 
the father’s possession when he met the girl and went away with her at the 
appointed place, as up to that moment she had not absolutely renounced her 
father’s protection. To constitute an offence of kidnapping, it is not neces¬ 
sary that the girl should be in the physical possession of the guardian. It is 
enough if she is under a continuous control which is for the first time termina¬ 
ted by the act complained of. If a girl goes out into the street or into a field 
by herself, or goes on a visit either with or without the knowledge of the 
guardian, she is still said to be in the legal possession of her parents. She 
can be said to be no longer in the keeping or control of the lawful guardian 
when the facts disclose that she was either driven away from her parental 
roof or she voluntarily abandoned the control of the guardian on account 
of ill-treatment. The legislature has advisedly preferred the expression c the 
keeping of the lawful guardian’ to the word possession’. The word ‘keeping’ 
is compatible with the independence of action and movement in the object 
kept. Kidnapping is an offence against guardianship and the moment the 
minor is taken or enticed away out of the keeping of her lawful guardian, 
the offence is complete and is per se punishable unlike abduction where 
a particular purpose is necessary. 1956 CUT 546 (L, Misra ). 

The taking out must be from the possession of the parents or other per¬ 
son having the lawful charge of the girl. 5 6 The word “keeping” in Section 361 


5. 1842 Car & M 254 {Hopkins) ; 1858-1 

F & F 50 (Prirndt) : 1836-16 Cox 


257 ( Henkers) ; Halsbury, Vpl. 9, 
S. 1263. 
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^^/term of wider import than the word “possession”* “Keeping’ 5 connotes 
rfot the mere physical custody of the guardian, but a fact which is compatible 
with the independence of action of the object kept. It implies neither pre¬ 
vention nor detention, but rather maintenance, protection and control 
manifested not by continual action, but as available on necessity arising. 
The; minor does not cease to be in the keeping of the guardian unless the 
guardian himself abandons the minor or the minor having attained years of 
discretion, voluntarily and definitely abandons the protection of the guard¬ 
ian. 6 A child under ten years of age is, prima facie , subject to guardianship, 
and anyone removing such child without permission properly obtained, takes 
the risk of such act upon himself; the fact of having omitted to inquire 
whether the child had a guardian or not, is no defence to a charge of 
kidnapping a minor from lawful guardianship under Section 361. 3 BOM 

178 ( Umsad ). If a girl is not in the keeping of any lawful guardian offence 
under Section 361 is not committed. 7 The word “keeping” is a word of 
wide import and would cover a case where a minor is merely within the 
protection or care of the said guardian or depends upon him for his or her 
maintenance, support or substance whenever necessity arises. The tie can¬ 
not, therefore, be dissolved suddenly on the guardian having been struck 
with some infirmity or disease. AIR 1955 All 78 : Cr LJ 252 ( Bhagwan ). 
The word “keeping” cannot be interpreted in a narrow sense. It is not the 
physical presence in the precincts of the father’s house that matters, but 
whether she was in fact under his guardianship. Whether she left the house 
as the result of a pre-arranged plan between her and the accused or, whether 
she went to answer calls of nature, it cannot make any difference, for in the 
former case, the accused by being a party to the arrangement takes her from 
her father’s custody, and, in the latter case, her leaving her father’s house 
for answering calls of nature cannot obviously make her any the less under 
the keeping of her father. 8 What is to be seen is how the girl passed from the 
guardianship of JV*, her father, to the keeping of H. It is quite possible that 
H came upon her as she was on her way home to do her father’s bidding and 
that she was persuaded by him to accompany him and afterwards to put on 
male clothes and to work for him. It was held that an offence under Section 
366 has been fully proved against H . 40 ALL 507 ( Harkesh ). The relation 
between the minor and the guardian implied by the word “keeping” is not 
dissolved so long as the minor can at all take advantage of the guardianship 
protection and place herself within the sphere of its operation. 9 A little girl 
seeking refuge with a relation or a married woman, under sixteen years of 
age, who leaves her husband’s house of her own accord and is proceeding to 
the house of her maternal uncle, does not cease to be in the keeping of her 
lawful guardian. 17 Cr LJ 532 : 36 IC 580 {Karan Singh) ; 16 Cr LJ 117 : 27 
1C 18). (Mulo), 

Where a female minor met a person in the street and went away volun¬ 
tarily with that person, she was just as much in the possession of her legal 
guardians when she was walking in the street, unless she had given up the 
intention of returning home, as if she had, actually been in her guardian’s 
house when taken off. 6 Cr LJ 30 (Nga Shwc) . There is no kidnapping 
even though the girl is below the age of 16 years, if there never was any 


6. AIR 1949 Ori 22 ; 50 Cr LJ 650 1919 Pat 33. 




8. AIR 1955 Andhra 59 : Cr LJ 581 
( Khanlander ) ; AIR 1916 All 272 : 36 
IC 580 : 17 Cr LJ 532 {Karan Singh). 


7. 1880 PR 7 (Hard™) ; 1887 PR 27 


i v/v/V *< xv # UVlf i £ 1 OU / X .IX 4 / 

(Khuda Baksh) ; 1901 PR 27 ; AIR 
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®3@l. Note 11-a] of offences affecting the human body 

"intention of taking the girl out of the guardianship of her father. 10 The 
custody of the mother is the custody of the father, and any removal of the 
children from place to place by the mother ought to be taken to be consistent 
with the rights of the father as guardian and not as a taking out of his keep¬ 
ing. The mother removed the girl from the father’s house for the express 
purpose of marrying her without his consent, and thereby depriving him for 
ever of her guardianship and custody. This amounted to a taking out of the 
keeping of the lawful guardian. 8 CAL 969 {Prankrishna) . The law does not 
require that the Crown should prove that a minor has been taken actuallv 
from the actual custody of his guardian. AIR 1929 Sind 249 (2) ( Md. Saleh) . 

11-a. Lawful guardian although not legal. —The guardian is des¬ 
cribed in this section as a “lawful guardian” and not as a “legal guardian” 
and the significance of the adjective “lawful” is emphasised by the Explana¬ 
tion which shows that it includes any person who is lawfully entrusted with 
the care or custody of the ward concerned. There can be no doubt that the 
expression “lawful guardian” cannot include a person who obtains the care 
or custody of the minor by illegal or unlawful means. If the minor or the 
lunatic is in the custody of his legal guardian and he is taken or enticed out 
of the custody of such legal guardian without his consent, it would obviously 
be a case of kidnapping. If the legal guardian entrusts in a formal way his 
ward to the care of another person, such other person would also be clearly 
his lawful guardian, and in case the ward is removed from his custody with¬ 
out his consent, the offence would be one of kidnapping. The expression 
“lawful guardian” would include a person who voluntarily undertakes the 
care and custody of the minor in a lawful manner. There may be cases 
where the minors or lunatics would have no legal guardians as such and in 
their case if the words “lawful guardian” are strictly construed so as to 
include only legal guardians, taking or enticing them away from the custody 
of persons who are looking after them in a legal and legitimate way would 
not: constitute the offence of kidnapping. 

That could not have been intended to be the result of the definition of 
“kidnapping” mentioned in Section 361. If an orphan is left without the 
protection of the legal guardian and a philanthropic person out of humani¬ 
tarian or charitable motives takes up the care and custody of such an orphan 
and treats him as his child, the person so taking the custody and care of the 
orphan would be a lawful guardian of the orphan within the meaning of 
Section 361. The word “lawful” is deliberately used in its wider denotation 
and must, in the context, be distinguished from the word “legal”. Wherever 
the relationship of a guardian is established by means which are lawful and 
legitimate, that relationship is intended to be included within the Explanation 
to Section 361. Otherwise, in the case of an institution like an orphanage 
where orphans are left in the charge and care of the Superintendent of the 
orphanage, the protection afforded by Section 361 would not be available to 
the orphans and malevolent persons would be able to kidnap them with im¬ 
punity. A strict and narrow construction of the words “lawful guardian” 
used in Section 361 would thus expose a large class of minors and lunatics 
to the danger of kidnapping. This could not have been intended by the 
legislature when Section 361 was enacted. We would, therefore, construe 
the words “lawful guardian”, as explained in the light of the Explanation, as 
including all persons who have obtained the care and custody of their wards 
in a lawful manner. It is clearly with the object of bringing within the 


10. AIR 1952 Raj 123 : Cr IJ 1136 ( Balmukan }. 
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protection of Section 361 and the other cognate sections all minors and un¬ 
sound persons mentioned in Section 361, that the Explanation to that section 
gives the denotation of the expression “lawful guardian” in an inclusive way. 
In other words, the explanation does not exhaustively deal with all classes 
of lawful guardians. The words “lawfully entrusted” which are used in the 
Explanation must likewise be liberally construed. It is not intended that the 
entrustment should be made in a formal manner by document executed in 
that behalf. It can be done orally and it is not even necessary that there 
should be direct evidence available about the entrustment as such. From 
the course of conduct and from the other surrounding circumstances it would 
be open to the Court to infer lawful entrustment in favour of the person in 
whose custody the minor or the lunatic is living and who is taking his care 
in all reasonable ways. The question in every such case would be, is the 
person who claims to be the guardian of the minor or the lunatic in charge 
of his ward ? Did he secure the custody of the ward by lawful means and 
has he been looking after the maintenance and the education of the ward 
in the same way as he would have done if he were the legal guardian of the 
ward ? Therefore, under Section 361 the expression “lawful guardian” 
includes the legal guardian as well as a person who has become the guardian 
of the minor or the lunatic in a lawful manner. A person can be said to be 
lawfully entrusted with care or custody of the minor or the lunatic if it is 
shown that the care or custody of such ward was given to him by a person 
who was the legal guardian of the ward or was his lawful guardian. Reading 
the section as" a whole, this liberal construction of the words “lawful guar¬ 
dian” and “lawfully entrusted” is not inconsistent with their plain and gram¬ 
matical meaning and this liberal construction is, no doubt, consistent with 
the policy underlying the section and would help to prevent or punish the 
mischief at which it aims. AIR 1954 Born 339 : 56 blr 258 ( Harbansingh ). 


Similar view was taken in AIR 1941 Nag 66 : 1942 NAG 34 : 41 Gr LJ 
356 (Nalhusingh) ; 8 CAL 971 FB (Pemantle) ; AIR 1937 Pat 263 : 15 PAT 
817 : 3S Cr LJ 673 (JC K, Ali) ; and 1905 PR 60, although a narrow view was 
taken in AIR 1919 Pat 27 FB : 4 PLJ 74 : 20 Cr LJ 161 (Kesar). 

11-b. Relation between minor and guardian not dissolved.— 

See also Note 26. The Phrase in Section 361 used is “keeping of the lawful 
guardian”. The Legislature has advisedly preferred this phrase to the word 
‘‘possession” which frequently recurs in the Code, in connection with inani¬ 
mate objects. The word “keeping” connotes the fact that it is compatible 
with independence of action and movement in the object kept. It implies 
neither prehension nor detention but rather maintenance, protection and 
control, manifested not by continual action but as available on necessity art 
sing. And this relation between the minor and guardian is certainly not dis¬ 
solved so long as the minor can at will take advantage of it and place herself 
within the sphere of its operation. 1 Cr LJ 931 : 6 blr 785 ( Jetha ), 14 Cr LJ 

439 ( Coockri ). 


12-a. Guardian driving or turning out Ids ward. —A minor girl 
was driven from her parental roof and was found some days afterwards 
in the company of the accused. It was held that the offence of kidnapping 
was not committed. 13 Cr LJ 598 : 16 IC 166. (1912) 1 MWN 538 {Pandy- 

aram) ; Wife abandoned by her husband and allowed to go anywhere 
cannot be said to be in his lawful keeping. AIR 1937 AH 1.82 : 38 Gr LJ 401 : 
167 IG 67 6.(Francis).- 





[;, Note 13] of offences affecting the human body 

12-b. Abandoning or voluntarily leaving guardian.— See Note 6-c. 
The mere fact that a minor leaves the protection of her guardian does not 
put her out of the guardian’s keeping. If, however, it is proved that a minor 
had abandoned her guardian with no intention of returning back she cannot, 
thereafter, be deemed to continue in the keeping of the guardian. What 
will be deemed to be sufficient to constitute an abandonment of a guardian 
by a minor girl depends on the facts of each particular case. AIR 1950 Cal 
406 (Debaprosad ). 

13. Lawful guardian. — See Explanation and Note 14. The words “law¬ 
ful guardian”, as is apparent from the language of Section 361, are of wider 
connotation than the words “legal guardian”. The word “lawful” in that 
section has been deliberately used in its wider connotation, and that word 
would mean that whenever the relationship of a guardian and a ward is 
established by means which are lawful and legitimate, that relationship is 
intended to be included within the meaning of the words “lawful guardian” 
as used in this section. AIR 1954 Bom 339. AIR 1958 Bom 381. Where 
in a suit for divorce by the Hindu wife, the court after decreeing the same, 
directs that their minor girl was to remain in the custody of the mother till 
the father (husband) gets himself appointed as the guardian of the minor 
under the Guardians and Wards Act, the order is made by virtue of Section 
15 of the Bombay Hindu Divorce Act, 1947 and the mother was the lawful 
guardian of the minor by virtue of that order. If the father who was living 
separately forcibly takes the minor girl from out of the keeping of the lawful 
guardian without the consent of such lawful guardian, the action of the father 
amounts to kidnapping. AIR 1958 Bom 381 ( Ramji ) which distinguished 
AIR 1919 All 36 : 42 ALL 146 ; AIR 1938 Mad 656 : 39 Gr LJ 993 ; and 
AIR 1943 Pat 109. 

The mother of an illegitimate child is its proper and natural guardian 
during the period of nurture. And where the mother, on her death-bed, en¬ 
trusts the care of such child to a person, who accepts the trust and maintains 
the child, such a person is “lawfully entrusted” with the care and custody 
of the minor within the meaning of Section 361. 11 The term “lawful guar¬ 
dian” includes any person lawfully entrusted with the care or custody of the 
minor, 12 The explanation to Section 361 extends the accepted definition 
of the words “lawful guardian” under civil law to preclude persons other than 
the civil law guardian from raising the technical plea that the legal relation 
of ward and guardian did not exist between the person kidnapped and the 
person from whose actual custody the minor is taken away. Actual entrust- 
ment is not necessary to constitute lawful guardianship, consent of the rela¬ 
tives is sufficient. 58 CAL 897 ( Saharali) , A husband becomes the lawful 
guardian of his wife as soon as the marriage ceremony has been performed, 
and it is immaterial whether or not his wife has then attained puberty. 
The father ceases to be the lawful guardian of his daughter and therefore if 
her husband comes across her and insists on her going with him he does not 
commit the offence of kidnapping. 13 

The husband of a Hindu girl of fifteen is her lawful guardian ; and if 
the father of the minor takes away the girl from her husband without the 
hitter’s consent, such taking away amounts to kidnapping from lawful guarclian- 


11. 8 Cal 971 (Pmantle) ; 1911 PR 7 ; 2 
NWP 286. 

12. MAD 284 (Jagannadha). AIR 1919 
Pit 27 FB : 20 Or LJ 161 (Kesar). 3 


LAH 213 (Baz). 

13. AIR 1943 Pat 109 ; 
203 IC 163 ( Dhuma ). 


43 Ci LJ 918 : 
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evel1 though the father may have had no criminal intention in so doing. 
17 CAL 298 (Dhmonidhur). 

In case of a girl whose parents are dead and who is below 16, her brother 
though not over 18 years of age is deemed to be her lawful guardian . 14 

Though under the Hindu Law paternal uncles are preferential guardians 
to maternal uncles, where paternal uncles claim an interest in the minor’s 
property adverse to her they are not entitled to the custodv of the minor’s 
person. 15 Cr LJ 640 ; 25 IC 840 (BaijNath). 

The term ‘ lawful guardian” does not include a person who has himself 
gained possession of the minor by an offence under Section 361. But it does 
include not only the parents or relations, in whose house the minor lives and 
is brought up, but any other person with whom the minor resides by the 
consent, express or implied, of those who have the higher legal right. 12 Cr 
LJ 211:10 IC 97 (Falti). The test of lawful guardianship is that the infant 

or minor should be in a position to apply to his guardian for protection. It 
is not necessary and the law does not require that the Crown should prove 
that a minor has been taken actually from the actual custody of his Guardian 
AIR 1929 Sind 249 (2) (Md. Saleh) . 

The only persons having an absolute right to the custody of a Hindu 
minor are the father and the mother of the minor. No such right exists in 
the uncle on the mother’s side of the minor. Such a relationship would not 
in lave be a defence of kidnapping a minor from the custody of a de facto 
guardian. Entrustment which Section 361 requires may be inferred from a 
well defined and consistent course of conduct governing the relations of the 
lawful guardian alleged in the indictment and of the minor. In other words 
entrustment may be proved, not only by oral evidence but also by surround¬ 
ing circumstances and the conduct of the parties concerned. Where a Hindu 
minor girl’s father and his brother’s son M were members of a joint family 
living in the same house, and even after the death of the mother and late of 
the father, the girl continued to live jointly with Af peacefully ior more than 
1 year without any objection from the mother’s side of the girl. There was 
a trust in favour of Af created by implication by the late father of the girl 
and the acceptance of the trust by necessary implication by Af and. therefore 
Ai was the lawful guardian of the minor girl within the meaning of Section 
361 16 . 

13-a. De facto guardian. See also Note 25. The only persons havins ? 1 
an absolute tight, to the custody of a Hindu minor are the father and the 
mother of the minor. No such right exists in the person who happens to be 
the nearest major male relative of the minor, and such a relationship would 
not in law be a defence to a charge of kidnapping a minor from the 
custody.of a de facto guardian. 42 ALL 146 (Sital). The lawful guardian 
would include a de facto guardian. Where a minor girl, an orphan, whose 
maternal grandmother lived by begging, was therefore living with her ’ cousin 

since the death of her mother, it was held that the cousin had the custody of 

the minor with the consent of the maternal grandmother which was necessarily 
implied and he was thus the de facto guardian of the minor. AIR 1951 Assam 
122 ( Golnnda ). 22 PAT 263 ( Banamali ). 


!4. AIR 1929 Lah 835 : 1929 Cr LJ 563 
(Mrhr Hussain ). 


15. AIR 1962 Pat 121 (Nageshwar Jha) 
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the father of two minor girls of the ages of about 14 and 16 years, 
applied for a writ: against ,/V, his younger brother, for their surrender. M be¬ 
came a sanyasi in 1901 and relinquished his rigths as head of the family to 
N. He became a Brahmo in 1906 and between 1906 and 1919 again began 
to live with his wife and children and also begot some more children. The 
elder brothers of the minors had all along been living with jV*and were educated 
by him. The wife died in April 1910. The object of the writ was to prevent 
the marriage of the minors before they attained the age of 16 ; and there was 
no question of morality or corruption. It was held that as the petitioner became 
a sanyasi previously, he was not in 1906, when he became a Brahmo, the 
guardian in Hindu Law of his children and that though the de- facto guardian¬ 
ship of the petitioner, from 1906 to 1910, of the minors may give him a right 
to sustain a prosecution under Section 391, L P. G. against strangers, it would 
not entitle him to an order under Section 491, Cr. PC. 11 Gr LJ 641 : 8 
IC 393: 8 MLT 300 ( Muthuswamy) ; 24 MAD 284 (Jagatmadha). 

A de facto guardian of a minor, whose guardianship is not against the 
wishes of the de jure guardian, is a lawful guardian within the meaning of 
Section 363. 12 Cr IJ 239 : 10 IG 281 (Velagupudi). 

Although the explanation to Section 361 is intended to extend the mean¬ 
ing of the words “lawful guardian 55 beyond their ordinary scope and includes 
any person lawfully entrusted with the care or custody of the minor or any 
relative, who by consent of other relatives, has been allowed to keep the 
minor in custody, it cannot be used to mean that as against a person who, 
in fact, is the civil guardian of the minor, me re de facto guardiansh ip can be 
set up so as to convict the real civil guardian of an offence under Section 361- 

Where the taking away of the minor boy from the mere de facto guardian¬ 
ship of the complainant is done by the accused in association with and on 
behalf of the paternal aunt, who was alleged to be the civil guardian of the 
boy at law, the accused cannot be convicted without earning to a conclusion 
whether the paternal aunt is the guardian of the boy at civil law ; and there¬ 
fore it was incumbent on the Sessions judge to enquire into that question 
before coming to any decision. AIR 1931 Gal 446 ; 58 CAL 89 liSaharali) : 
AIR 1943 Pat 109: 43 Cr LJ 918 ( Dhuma ). 

13-b. More than one lawful guardian. —The conception of dual 
guardianship is by itself not repugnant to law and a minor may have more 
than one guardian of his person. The guardianship of the mother does not 
cease therefore while the minor is in the possession of another person who has 
been lawfully entrusted with the care and custody of the minor bv the 
mother. AIR 1937 Pat 263 : 15 PAT 817 ; 169 1C 48 : 38 Cr LJ 673 (Sama- 
rendra). 

14. Person lawfully entrusted with the care or custody.— See Ex¬ 
planation, — -See also Notes 11-a, 13. The explanation is not intended to 
limit the protection which the section gives to parents and minors. It is 
intended to extend that protection by including in the term “lawful guardian 55 
any person lawfully entrusted with the care or custody of the minor. The 
fact that a father allows his child to be in custody of a servant or friend, for a 
limited purpose and for a limited time, cannot determine the father’s rights as 
guardian or his legal possession for the purposes of the Criminal law. This was 
clearly the view of Alderson, B., and of the Court in Queen v. Mankletow , 22 LJ 
(MG) 115. To hold otherwise would deprive parents and minors of a protect¬ 
ion which they need, and which the law desired to give them. The result of the 
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cases seems to bo that the Court must consider all the facts and see whether 
they are consistent or not with the continuance of the father's legal possession 
of the minor. If they are not inconsistent, the minor must be held to be in 
the father’s possession or keeping even though the actual physical possession 
should be temporarily with a friend or other person. In the present case 
the accused knew that the father of S did not, and would not, consent to 
her removal from the house of K for the purpose of being married to the 
third accused* When K connived at the taking he knew that it was contrary 
to the wishes of the girl’s father and that he had no authority to consent to the 
taking, and his connivance threat was a fraud upon the rights of the father as 
guardian. A fraudulent consent of this kind, known to the accused, to be 
fraudulent, would not be of any avail to the accused. The explanation to the 
section says that the words “lawful guardian” include any person lawfully 
entrusted, etc. Such a temporary guardianship does not exclude the higher 
legal guardianship of the father. That remains in full force. Here K was a 
lawful guardian and the girl’s father also was her legal and lawful guardian. 
It cannot, of course, be said that the accused removed the girl from the 
immediate or physical keeping or possession of her father, but such posvsessison 
on the part of the father is not necessary. 24 MAD 284 (, Jagarmadha ). 

Section 361 and the explanation appended thereto are express and exhaus¬ 
tive in their terms, and in order to constitute the offence of kidnapping or 
abduction there must be in fact duly, properly and legally proved a taking or 
enticing away of a minor from the custody of the following persons: (a) the 
natural guardian : (b) the legal guardian, if the natural guardian be dead or 
(c) a person lawfully entrusted with the care and custody of a minor. What 
the law contemplates by the explanation to Section 361 is a declaration of 
trust, by one competent to make such a declaration, conveying, handing over, 
and confiding a minor to the care and custody of another in whom a confid¬ 
ence and trust is imposed, and it is necessary for the person accepting 
the trust to do so either by express assent or by necessary implication arising 
from tacit acquiescence in the performance of the trust. 20 Gr IJ 161 : 
49 IC 481 (ML Kesar). 

Lawfully entrusted. — Sec AIK. 1954 Bom 339 in Note 11-a. See AIR 
1958 Bom 381 in Note 13. The expression “lawfully entrusted” signifies that 
the care and custody of a minor should have arisen in some lawful manner 
so as to show as if the person having the custody of the minor had been 
entrusted with the care and custody of the minor. The entrustment may be 
by a legal guardian ; it may be written, oral, express or implied. In the 
absence of a legal guardian the entrustment may be presumed from the course 
of conduct of the person actually taking upon himself the duties of the care 
or custody of a minor. Guardianship connotes maintenance, protection and 
control of a minor. The word used in the explanation is “lawful” and that 
must be distinguished from the term “legal”. A guardian may be lawful 
without being a legal guardian. See AIR 1941 Nag 66 : 1942 NAG 34 
(Nathu) in Note 29. 

Where a minor daughter of a woman who has married an outsider and 
so lost her right to lawful guardianship of her daughter has been enticed 
away, the enticer cannot be convicted under Section 363. AIR 1930 Cal 665 
(2) { Harbhorsha ). 

A person can be regarded as having been lawfully entrusted with the 
care and custody of a minor within the meaning of the explanation to 
Section 361 if he has acquired control over the minor lawfully and in such 
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tumstances as would imply trust oven though he may not have been 
formally entrusted with the care and custody of the minor by a third person 
as, e. g. y in the case of unclaimed orphans and illegitimate infants abandoned 
by their mothers. The entrustment as required by the Explanation to 
Section 361 may be proved not only by oral evidence but also by surrounding 
circumstances and the conduct of the parties concerned. Even though a 
person would not necessarily be the lawful guardian of a minor within the 
meaning of Section 361 by the mere fact of his being a karta, very slight 
evidence of the consent of the natural guardian would be required to prove 
that the karta of the family was in fact the guardian of a minor who is being 
brought up under his care. AIR 1937 Pat 263 : 169 IC 48 : 38 Gr LJ 673 
(.Samarendra ) ; 15 PAT 817 (IT. K . AH). 

The pledging of a girl to secure a loan is not a legal contract and may 
not be enforced in law but if a minor is returned in the custody of a person 
with the consent of the lawful guardian he will not commit the offence of 
kidnapping in Section 361. It does not matter whether the consent is given 
for consideration or not. If after having obtained custody of a minor in a 
lawful manner with the consent of guardian the minor is married or disposed 
of in such a manner as to make it impossible for the lawful guardian to get 
back the custody of the minor, an offence under Section 361 would be 
committed and the temporary guardian doing any such act would be liable 
under Section 361 but so long as nothing is done which would render the 
restoration or exercise of the custody of the child by the lawful guardian 
impossible, the mere fact of transferring the guardianship by the temporary 
guardian would not constitute an offence. 

C, the lawful guardian of his minor daughter, pledged her to J for a 
sum due. jf pawned the girl to JV for a loan. C , hearing that his daughter 
was sold by J went in search of her and found her in jV\s house. He got her 
back after lodging information but without demanding her either from J or 
N. It was held that as it was not proved that the girl was retained in the 
custody of either of the accused J or N after the guardianship temporarily 
created in favour of J terminated no offence of kidnapping was committed by 
any of the accused. ' AIR 1929 Pat 316 : 119 IG 72 : 30 Cr LJ 980 (Jildar). 
The explanation to Section 361 extends the accepted definition of the words 
“lawful guardian” under civil law to preclude persons other than the civil 
law guardian from raising the technical plea that the legal relation of ward 
and guardian did not exist between the person kidnapped and the person 
from whose actual custody the minor is taken away. 58 GAL 897 : AIR 1931 
Gal 446 (Saharali ). The word “include” in the explanation to Section 361 
is not intended to limit the protection which the section gives to parents and 
minors, but rather to extend that protection by including in the term “lawful 
guardian” any person lawful by entrusted with the care or custody of the minor. 
AIR 1922 Lah 380: 3 LAH 213 {Baz). To bring a case within the purview 
of the expression “lawfully entrusted” in explanation to Section 361 it must 
be clearly shown that not only the mother of the girl requested the alleged 
guardian to take the girl under his protection but that he accepted the trust. 
AIR 1930 Sind 164 : 39 Cr Lj 949 ( Mokansing ). 

The explanation of the words “lawful guardian” in Section 361 is intended 
to obviate the difficulty the prosecution might be put to in being bound to prove 
strictly in cases of abduction, that the person from whose care the minor had 
been abducted was the guardian of such minor within the meaning of the 
legal acceptation of the word. 8 GAL 971 ( Pemantle ). 
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^> Ihe section and the explanations appended thereto are express and 
exhaustive in their terms ; and to constitute the offence of kidnapplL or 
abduction there must be m fact duly, properly and legally proved a taking or 
en icing away of a minor from the custody of the following persons :(a) the 
natural guard,an,; A) the legal guardian, if the natural guardian be dead or 
(c) a person lawfully entrusted with the care and custody of a minor. 

Class fit) enumerated above, covers all persons, other than the legal 

and natural guardians, who, for the time being, may be lawfully entrusted 

with the care and custody of a minor; such as a school master, or a friend at 
sT^ndt ?USe a T n f may r be f aying on a long visit or such like persons 
AIR1919 Pat 27FB fSr) relationship. 20 Or LJ 161: 49 IC 481: 

‘■Lawfully” means that which is opposed to unlawful, viz. legal proper 
right, without fraud, pressure or constraint. The word “lawful” does not 
necessarily mean that the person who entrusts a minor to the care or custody 
, p”°5 ber mus ! stan .d in the position of a person owing a legal duty or 
° b ^. n t0 - f tb u iMnor ‘ f l 1S a sufficient compliance with the section and its 
explanation if the entrusting of the minor to the care or custodv of another 
is effected without illegality or the commission of any unlawful act by a 
person legally competent to do so. AIR 1919 Pat 27, 33 (Ml. Kesar). 7 

If the legal guardian entrusts in a formal way his ward to the care of 
another person, such other person would also be clearly his lawful guardian 
and m case the ward is removed from his custody without his consent’ the 

cfZ|K) d ^ 006 kldnapping - AIR 1954 Bora 339: 56 blr 258 

Let us suppose that a person finds an unclaimed child wandering about 
and out of humanitarian motive takes charge of the child and brings him up 
It may be questioned whether it cannot be said that by the circumstances 
under which he took charge of the child he should be deemed to have been 
lawfully entrusted with the care and custody of the minor child even though 
his parents never formally entrusted him with such care and custody of the 
minor child. A similar position would arise in the case of unclaimed 7 young 
oiphans and illegitimate infants abandoned by their mother. We doubt 
whether the law could have ever contemplated that if such children are 

,° m 1 u e Cl f t0dy 0i th f person with whom the V have been living 
and who has brought them up, the offence of kidnapping would >i<v k! 
committed. AIR 1937 Pat 263 : 15 PAT 817 (K. K AH) 

Servants. —The mere relationship per se of master and servant does not 
constitute a master, within the provision of Section 361, the lawful guardian 
of a minor Servant in his employment, nor can such master of such minor in 

absence of proper proof be deemed to be a person lawfully entrusted 

49 IC 481 C {K e sa°ry CUSt ° dy of such minor - AIR 19,9 Pat 27 : 20 Cr LJ 161 : 

School pupils -A boy under 14 years of age was kept in charge of the 
applicant who was to teach him Qoran and feed Him with the money of the 
boy s father. I he applicant ran away with the boy to a distant place with 
the object of teaching him painting scenes. It was held that the Applicant 

TaiLUB n 363 - AIR 1925 A11 295 W {Md. Hussain) : 

were^to connive there can be doubt that if a school mistress 

wcic to connive at the elopement of one of her pupils with a man, she would 
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&e convicted under Section 361. She could have no authority to consent to 
such an act and he could not have supposed that she had. Mavne’s Criminal 
Law of India, P. 634). 24 MAD 284 {Jagannadha). 

14-a. Temporary guardian or person having temporary charge 
or custody of girl. — See Note 21. A boy Tinder 14 years of age was kept 
in charge of the applicant who was to teach him Qoran and feed him with 
the money of the boy’s father. The applicant ran away with the boy to a 
distant place with the object of teaching him painting scenes. It was held 
that the applicant was guilty under Section 363.The fact that a father 
allows this child to be in the custody of a servant or friend for a limited 
purpose and for a limited time does not determine the father’s rights as 
guardian or his legal possession for the purposes of the Criminal Law. If 
the facts are not inconsistent with a continuance of the father’s legal possession 
of the minor, the latter must be held to be in the father’s possession or keeping 
even though the actual possession should be temporarily with a friend or other 
person. 24 MAD 284 ( Jagannadha ). 3 LAH 213 : AIR 1922 Lah 380 (Bazf 
In 3 Mood 84 ( Hicks-Gore ), the mother, who was the guardian of the girl, 
placed her under the care of Lady G, who caused the girl, without her 
mother’s consent, to marry Lady G 9 s own son. Lord Harbert having regard to 
the terms of the statute (4 and 5 Philip and Mary, Ch. 8. Section 2) held 
that no offence was committed. In reference to this Sir Hyde East says: It 
deserves good consideration before it is decided that an offender, acting in 
collusion with one who has temporary custody of another’s child, for a special 
purpose, and knowing that the parent or proper guardian did not consent, is 
yet not within the statute. For, then, every school-mistress might dispose in 
the same manner of the children committed to her care, though such delega¬ 
tion of the custody of a child for a particular purpose be no delegation of 
the power of disposing of her in marriage, but the governance of the child in 
that respect may still be said to rest with the parent. 

Mr. Mayne says—I think there can be no doubt that if a school¬ 
mistress were to connive at the elopement of one of her pupils with a man, 
she would be convicted under Section 361. She could have no authority to 
consent to such an act and he could not have supposed that she had; 
(Mayne’s Criminal Law of India, p. 643) and Mr. Roscoe suggests that the 
correct view “is to hold that, by the fraud of the temporary guardian, the 
latter loses all right to the possession of the child, who reverts into the pos¬ 
session of her natural guardian” and he states that in according with the 
above view Amphlett, B. in a case tried at Leeds Assizes (after consulting 
Coleridge, C. J.) rule that by the fraud of the temporary guardian the right 
to possession of the child had reverted. (Roscoe’s £ Criminal Evidence\ 11 th 
Ed,, LC. 254). 24 MAD 284 {Jagannadha ), 

The Court must consider all the facts and see whether they are consistent 
or not with the continuance of the father’s legal possession of the minor. If 
they are not inconsistent, the minor must be held to be in the father’s posses¬ 
ion or keeping even though the actual physical possession was temporarily 
with a friend or other person. 17 Mt. F had taken the girl with her so that 
she might: help her in carrying the flour. The taking by Mt. F of her sister 
Mt. R from her mother’s house must be taken to be with the permission and 
consent of the mother and cannot, therefore, be called an act of kidnapping. 
The offence of kidnapping was committed when the girl was removed from 


16. AIR 1925 All 295 (ij : 26 O LJ 796 : 17. AIR 1943 Pat 212 : 44 Or LT 590 : 

OC Tn .too / X4.1 U- .• \ ' 0(1 IUT oco ./• ' 


86 IC 428 (Md. Hussain). 


22 PAT 263 (Banamali). 
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the company of Mt. F and carried away by the accused. The act of kidnapp 
Ing took place at the time when the girl Mt. R was taken away from the 
custody of her sister who had the girl with her, with the consent and permis¬ 
sion of her mother, the lawful guardian of the child. AIR 1931 Lah 53 
(Khuskal). If after having obtained custody of a minor in a lawful way with 
the consent of guardian the minor is married or disposed of in such a manner 
as to make it impossible for the lawful guardian to get back the custody of 
the minor, an offence under Section 361 would be committed and the tempo¬ 
rary guardian doing any such act would be liable under Section 361 but so 
long as nothing is done which would render the restoration or exercise of the 
custody of the child by the lawful guardian impossible, the mere fact of trans¬ 
ferring the guardianship by the temporary guardian would not constitute an 
offence. AIR 1929 Pat 316:10 PLT 326 : 30 Cr LJ 930 : 119 IG 72 ( Jildar). 

15. Guardian under Hindu Law. —The only persons having an 
absolute right to the custody of a Hindu minor are the father and the mother of 
the minor. No such right exists in the nearest major male relative of the 
minor. 42 ALL 146 ( Sital); AIR 1919 All 36 ( Sital ). Among the Hindus 
according to a well recognised custom a minor married girl, until she attains 
puberty, continues to be under the guardianship of her father if she is legiti¬ 
mate and of her mother if she is illegitimate. 1942 NAG 34 ( JVatkusingh). 

The husband’s relation, if any exists within the degree of a sapinda, are 
the guardians of a minor widow in preference to her father and his relations. 
Where a minor Hindu widow takes up her residence with her deceased 
husband’s mother with the consent, express or implied, of her husband’s 
brother, the husband’s mother is the lawful guardian of the girl for the 
purposes of Section 361. 31 IG 380 : AIR 1915 Lah 390 (2) (Tek Chand). 

Guardian of minor children : Father or mother.—A mother cannot 
have a right to the custody of her legitimate children adversely to the father. 
Ordinarily the custody of the mother is the custody of the father, and any 
removal of the children from place to place by the mother ought to be taken 
to be consistent with the right of the father as guardian, and not as a taking 
out of bis keeping. 8 GAL 969 {Prankrishna). The natural father of a minor 
who has been adopted into another family is not by Hindu law his propet 
guardian when either of the adoptive parents is living and willing to act as 
guardian. The residence of the minor with the adoptive parents is a part of 
the consideration for their adoption of a son, and, unless serious ill-treatment 
or incompetency on their part be proved, they and the survivor of them are 
the proper guardians. 3 BOM 1 (Lakshmibai). 

A boy born of Hindu parents had been brought up by his mother and 
was in her keeping from the date of his birth. The father who was living 
separately did not object to the mother having the custody of the child. 
Sometime later, the lather, by deceitful means, took the child away from the 
mother and kept the boy with him. He was convicted of an offence under 
Section 363. It was held that the conviction of the father under Section 363 
was wrong. The parties being Hindus, the father was the lawful guardian 
whose rights of guardianship, until they were taken away by a decree of a 
competent Court or surrendered by himself, were paramount to those of any 
other person. The father having acquiesced in the retention by the mother 
of the custody of the child from the date of his birth for over three years and 
three months, the mother was a lawful guardian within the meaning of the 
explanation to Section 361, and the child was taken or enticed away out of 
her keeping. But the father being entitled to the lawful custody of the child. 
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act in taking the child from the keeping of his mother could not amount 
to an offence of kidnapping- from lawful guardianship by virtue of the excep¬ 
tion to that section, 1938 MAD 805 ; AIR 1938 Mad 656 : 39 Cr LJ 993 
( Ghowdarayya ). After the father, in the absence of any special reason to the 
contrary, a Hindu mother has a better right to the guardianship of her infant 
daughter than the infant’s paternal grandfather, and this right is not taken 
away by the fact that the mother has been out-casted. 28 ALL 233 ( Kaidesra ). 
7 WR 73, The only persons having an absolute right to the custody of a 
Hindu minor are the father and the mother of the minor. No such right 
exists in the person who happens to be the nearest major male relative of the 
minor, and such a relationship would not in law be a defence to a charge of 
kidnapping a minor from the custody of a de facto guardian. 42 ALL 146 
(Sital ). The mother of an illegitimate child is its proper and natural guardian 
during the period of nurture. And where the mother, on her death-bed, 
entrusts the care of such child to a person who accepts the trust and maintains 
the child, such person is “lawfully entrusted” with the care and custody of 
the minor within the meaning of Section 361. 8 CAL 971 (Pemantle). A 

mother cannot have the custody of her minor children adversely to that of 
the father and ordinarily the custody of the mother is the custody of the father. 
Hence where the mother and the accused take the minor daughter from the 
father in order to marry her without the father’s consent and against his wish, 
the act amounts to taking out of the keeping of the lawful guardianship of 
the father and the accused is guilty. AIR 1934 Oudh 89 : 147 IC 670: 
35 Cr LJ 469 (Hulla). 

Where an orphan minor Hindu girl, who was entrusted to the care of 
her maternal uncles and had obtained mutation in her favour of certain 
property which was claimed by her paternal uncles, after having lived for 18 
months with the maternal uncles was forcibly carried away by her paternal 
uncles and was caused to be married, .it was held that the paternal uncles 
were rightly convicted under Section 361, Though under the Hindu Law, 
paternal uncles are preferential guardians to maternal uncles, where paternal 
uncles claim an interest in the minor’s property adverse to her, they are not 
entitled to the custody of the minor’s person. 25 IC 840 : AIR 1914 Oudh 
329 : 15 Cr LJ 640 ( Baijnath) ; See also Note 25. 

Brother.— A minor cannot be the guardian of his sister. So he cannot 
institute a complaint of kidnapping of his sister. AIR 1921 Lab 316(1): 
67IG831 ( Kanira ). In case of a girl whose parents are dead and who is 
below 16, her brother though not over 18 years of age is deemed to be her 
lawful guardian. AIR 1929 Lah 835 (Mehr Hussain). 

Guardian of married girl. —The husband of a Hindu girl of fifteen 
is her lawful guardian. 17 CAL 298 ( Dhuronidhur ). When a married girl 
is unhappy with her husband and the father takes her from the husband’s 
house and giyjes her as a wife to somebody else, that can hardly be called 
trafficking in women but having regard to the provisions of Section 366-A, 
the act of the father would come within those provisions. 18 A husband is no 
doubt the guardian of his minor wife but he has no right to enforce his rights 
over his wife otherwise than by a suit in the Courts. 19 Under Hindu Law a 
major husband is the lawful guardian of his wife under 16 years of age. 4 
Cr LJ 361 ( Behari ). Though a husband is the legal guardian of his wife from 


the moment of his 


with her, he is, by the general custom, not 


18, AIR 1930 AU 497 ; 3] Cr I J 861 
(Ram Saran ) . 


19. AIK 1935 All 916 ; 37 Cr Lf 
35 (Nariku). 
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entitled to the actual custody of his wife un til she attains maturity, unless 
such custody should-be necessary in the interests of the girl. 20 Where a 
married girl had been away from her husband’s house for a period of five or 
six years and lived with her mother, it was held that she was not in the 
“keeping” of her husband but that of her mother within the meaning of 
Section "361. 22 PAT 263 ( Banamali). 

Guardian of minor widow.—The husband’s relations, if any exist 
within the degree of a sapinda, are the guardians of a minor widow in pre¬ 
ference to her father and his relations. AIR 1915 Lah 390(2) : 16 Cr LJ 780: 
31 IG 380 (Tek Chand). 16 GAL 584 (Khudiram). 

Illegitimate children.— See AIR 1941 Nag 66 in Note 14. Plaintiff, a 
Brahmin widow, sued to recover her illegitimate infant child from defendant, 
to whom she had entrusted it since its birth for nurture. It was held that it 
being proved that the plaintiff was leading an immoral life, the suit was 
rightly dismissed 12 MAD 67 ( Venkamma ). 

It is now settled, after some fluctuation of opinion that the mother of an 
illegitimate child has a natural right to its custody which will be regarded by 
the Court. In ‘ The Queen v. Nash’, 10 QBD 454, a decision of the Court of 
Appeal, and in ‘The Queen v. Barnardo’, 1891-1 QB 194, decided by a Division 
Court and by the Court of Appeal in November, 1890, and affirmed in the 
House of Lords in July, 1891 (1891 AC 388), it was held that in determining 
who is entitled to have the custody of and control over an illegitimate child the 
Court will, in a proper case, give the same effect to the mother’s wishes in 
respect of the care, maintenance and education of the child as it gives to the 
wishes of the father of a legitimate child in those respects. In Queen v. .Nesbitt, 
Perry’s Oriental Cases, 103, (The Brahmin Convert’s case) the Hindu boy 
was in his twelfth year, and the Court on habeas corpus ordered him to be 
delivered up to his father, and refused to examine him as to his capacity and 
knowledge of the Christian religion, or as to his wishes to remain with his 
Christian instructors. From the note at page 109 and from the reference to 
the case in the judgment of the Court of Queen’s Bench in Reg v. Gierke. 1 El. 
and Bl. at p. 199, it appears that Mr. Justice Patteson, whom Sir Erskine 
Perry consulted, entirely approved of the decision of the Supreme Court in 
Queen v. Nesbitt. In Queen v. Fletcher, Perry’s Oriental Cases 109, decided in 
1849, where an European officer had left directions in his will that his natur-< 
al children by a native woman should be brought up as Christians, it was 
held on a habeas corpus issued to the directors of the Byculla School to bring 
up the bodies of the children, whose sex and ages are not given, but who are 
stated to have been young, (and in this school children are not ordinarily 
kept after the age of sixteen) that their mother was entitled to their custody. 
16 BOM 307 ( Saithri). Under Hindu Law, as the mother of illegitimate 
children was their lawful guardian and this applied equally to .the putative 
father, but as it was the latter, and not the mother, on whom the obligation 
to maintain falls, he should prima facie have a preferential right to custody. 
15 LAH 630 (Ml. Prern Kaur). 32 CAL 479 ( Ghana Kanta). A putative 
father, who is required under Hindu law, to maintain his illegitimate daugh¬ 
ter is prima facie entitled to see that she is brought up properly and is given 
in marriage in a respectable family, and if he approaches the Court for ap¬ 
pointment of a guardian, the Court is bound to exercise its jurisdiction and 
to decide who should be the proper guardian. AIR 1936 Sind 63 ( Kooverji ). 
See AIR 1960 All 479 (Paras Ram). 


20. 24 MAD 256 ( Arumuga) ; AIR 1941 Nag 66 : 1942 NAG 34 (Nathu Singh). 
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^ x(j I,awful guardian in Muhammadan law of minor children. 

A divorced wife is, according to the Muhammadan Law, entitled to the custody 
of her children. 6 blr 536 : 1 Cr LJ 599 (Ayshabai). Under Muhammadan 
law the motlier is, during the subsistence of marriage, entitled to guardian¬ 
ship or custody of male children up to the age of seven and that right sur¬ 
vives even after separation or divorce. 11 Cr LJ 68 / : 12 blr bJ 1 : 8 IC 618 
(Zara Bibi ). Where a Muhammadan said to his wit e, when she insisted 
against his wish on leaving his house and going to that of her father, that ti 
she went she'was his paternal uncle’s daughter, meaning thereby that he 
would not regard her in any other relationship and would not receive her 
back as his wife, it was held that the expression used by the husband to the 
wife being used with intention, constituted, under Muhammadan law, a 
divorce which became absolute if not revoked within the time allowed by that 
law It was also held, the divorce having become absolute, the parties^ being 
Sunnis, that the husband was not entitled to the custody of his infant daugh¬ 
ter until she had attained the age of puberty. 2 ALL A (Hamid All). 
The Muhammadan law takes a more liberal view of the mother s rights with 
regard to the custody of her children than does the English law, under which 
the father’s title to the custody of his children subsists from the moment of 
their birth, while, under the Muhammadan law, a mother’s title to such 
custody remains till the children attain the age ol seven years, d ALL ill 
(Idu). Under the Muhammadan law the lawful guardian of a minor girl on 
the death of her mother is mother’s mother i. e., maternal grandmother, and 
not the father. Hence where the minor girl was taken away from the 
father to her maternal grandmother, it cannot be said that.the girl was taken 
away out of the keeping of the lawful guardian within the meaning ot 
Section 363, I. P. C. AIR 1959 MP 99. 


Where the father and the mother are. living apart, and when each of 
them claims to have the custody of the child, the main question lor conside¬ 
ration is what would be more conducive to the child’s welfare; e. g whether 
die child would be better looked after by the mother or by the father, lhe 
personal law to which the parties are subject should also be taken into 
consideration. It was held that a Muhammadan wife is entitled to the custody 
of a child of five years in preference to her husband even though she has been 
divorced unless there are any special disqualifications. AIR 1934 Alt -l ( 2 ) . 
150 IC 149: 1934 ALJ 399 (Mi. Haidri). By the Muhammadan law the 
father is the natural lawful guardian of his minor child, until by some order 
of a competent court he is deprived of his rights as such, and is automatically 
entitled to exercise the rights of a guardian without any order of a court 
appointing him. 49 ALL 773 (Ulfat Bibi). By the Muhammadan law the 
mother is entitled to the custody of a female minor who has not attained hei 
puberty in preference to the husband. 11 CAL 649 (.\ r iirKadir). -U CAL 
444 (Korbm). The husband of a Muhammadan girl, who has not attained 
pubevty, is not the lawful guardian of her person under the Muhammadan 
law. Her lawful guardian is ordinarily her mother and if the mother is dead 
the mother’s mother. AIR 1923 Cal 672: 73 IC 936 : 24 Cr LJ 712 

(Darajuddin). In law, guardianship, over minors is of two descuptions, the 
one for the purpose of matrimony, the other for the care of property, li 
CAL 417 (B. Dm. A Muhammadan father of the Shia sect is^entitled to the 
custody of a daughter above the age of 7 years as against the rnothei. 

CAL 615 [Lardli Begum). According to the Shia School of the Muhammadan 
law a mother is entitled to the custody of her female children, unless she has 
been guilty of unchastity. 7 CAL 434 ( Hosseini Begum) . In the Shia sect, 
the right to the guardianship of a female minor rests primarily with the 
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: on her death with the father, and only on the death of the father 
does the right pass to the maternal grandmother and other ascendants. 36 
ALL 466 (Salim-un-Nissa). A woman who has married an outsider has lost 
her right to lawful guardianship of her daughter. AIR 1930 Gal 665 (2) : 
128 IG 181 : 32 Cr LJ 90 (Harbhorsha Md)~ Where the parties are governed 
by Muhairmiadan law and the mother, though divorced, is thus the natural 
guardian of her daughters, until they attain the age of puberty, the father 
cannot demand the custody of the daughters as a condition precedent to 
maintaining them. 14 LAH 770 {Allah Rakhi). Under Muhammadan law the 
mother is disqualified from the guardianship even of her minor daughter if 
she is married to a man who is not related to the minor within the prohibited 
degrees. AIR 1928 Oudh 220 : 106 IC 822 (Ansar), 

Child whose parents are dead. —In cases of a girl whose parents are 
dead and who is below 16, her brother though not over 18 years of age is 
deemed to be her lawful guardian. AIR 1929 Lah 835 ( Mehr Hussain ). 

Guardian of married girl.-—So long as a girl who is married has no 
desire, her mother’s right to her custody does not cease, till she is lit for 
matrimonial intercourse. 11 GAL 649 (Nur Kadir ). The husband of a 
Muhammadan girl, who has not attained puberty, is not the lawful guardian 
of her person under the Muhammadan law. Her lawful guardian is ordinarily 
her mother and if the mother is dead, the mother’s mother, AIR 1923 Cal 
672 : 73 IG 936 : 24 Gr LJ 712 (Darajuddin ). 

The mother of a minor Muslim girl continues to be her guardian even 
after her marriage. But when after marriage she goes to live in her husband’s 
house and the natural guardianship appears to have been transferred by the 
mother to the father of the girl’s husband the continuance of that position 
must be deemed to exist when after a short visit to her mother’s and uncle’s 
house she is being taken back to his own house by the husband. He must 
be then deemed to be the rightful custodian and lawful guardian of the 
minor wife, within the meaning of Section 361, the mother having nothing to 
do with her protection at the time. 

Where the minor is removed from the custody of the husband while so 
returning and the removal is proved to have been effected at the instance of 
or under the instigation of the mother of the minor, such taking would be 
lawful as in that case the guardianship of the complainant must be deemed 
to have been terminated by the action of the mother, the normal legal 
guardian. When she is removed neither at the instance nor under any 
instigation of her mother an offence under Section 363 is committed and a 
subsequent ratification after the completion of the offence cannot take the 
case out of the purview of Section 363. AIR 1952 Tri 27 (Oyali Mia)* 

In a case of kidnapping from lawf ul guardianship of husband it is neces¬ 
sary that the prosecution must prove a legal marriage between the woman 
and the alleged husband. If no legal marriage is proved, there is no legal 
guardianship and no enticement from her lawful guardian and no offence 
under Section 396 or 368 is committed. AIR 1935 All 566 : 156 IC 914 : 
36 Cr LJ 1031 {Mi. JVasima). According to Muhammadan law the occur¬ 
rence of puberty determines minority and the mother’s right to custody, but 
for the purpose of Section 363, regard must be had only to the definition of 
minority in Section 3, Indian Majority Act (IX of 1875), 37 MAD 567 
(Muthn Ibrahi ). 

Under the Muhammadan law the mother is entitled to the custody of her 
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daughter, in preference to the husband, until the girl attains the age of 
puberty. 32 CAL 444 (Korban). 1 i CAL 649 {Nut Kadir). 

Illegitimate child. —The mother of an illegitimate child is its proper 
and natural guardian during the period of nurture. And where the mother, 
on her death bed, entrusts the care of such child to a person, who accepts the 
trust and maintains the child, such a person is “lawfully entrusted 55 with the 
care and custody of the minor within the meaning of Section 361. 8 CAL 

971 (Pemantle). 

17, Lawful guardian of Christians. —-The plaint in a divorce suit did 
not contain a prayer for custody of the child and there was no subsequent 
application therefor by the husband, but the District Judge passed an ex parte 
decree nisi and included in it, as one of its terms, a direction, without notice 
to the wife, to deliver her child to the father, and submitted the decree to 
the High Court for confirmation and the father subsequently obtained cus¬ 
tody of the child but she took it away from his house, and was charged with 
kidnapping. It was held that where the custody of the children is asked for 
at the hearing of a petition for divorce, the order for such custody forms part 
of the decree nisi (Browne and Povvles on Divorce , 7th Edn., p. 413), and is 
not absolute until confirmed, It is open to a District Judge to make an 
ad interim order for custody at any time while a case is pending. The order 
that was made was not intended to be an ad interim order. It was an order 
nisi without legal effect until confirmed by the High Court, The Judge’s 
direction as to the custody of the child was not intended to be an ad interim 
order under Section 43 of the Divorce Act, which was to take effect imme¬ 
diately, btit formed an integral part of the decree and did not operate till 
confirmation by the High Court, and that she had, therefore, committed no 
offence punishable under the Penal Code. 41 CAL 714 ( Borthwick). It too 
frequently happens that illegitimate orphan children are those who most 
require the protection of the law ; and if persons in the position of Mrs. L 
who, so far as it appears, was the child’s sole protector, are not to be con¬ 
sidered lawful guardians within the meaning of the explanation, the law 
would become practically useless in a large class of cases in which its inter¬ 
vention is more especially needed. 8 CAL 971 ( Pemantie ), 

Illegitimate children. —During nurture the mother and afterwards the 
putative father would be entitled to custody of an illegitimate child, 1891 
AC 388 {Barnado) ; 10 Q,BD 454 {Nash). See also Exception. 

18; Change of religion. —One T, who formerly a Christian changed 
her religion and became a convert to Hinduism. She left the house in which 
she was living during the absence of her husband who had gone to another 
place. When the latter came back he demanded his children, but they were 
not handed over to him. It was held that: on these facts there is no question 
of an offence under Section 363. AIR 1927 Lah 496 : 28 Cr LJ 513 : 102 
IC 209 {Mrs. Peter). 

A, who was originally a Hindu, but afterwards became a Christian and 
abandoned his family residence, applied to be the guardian of the person of 
Ins minor son. On the objections of the paternal and maternal uncles of the 
boy that, under the circumstances of the case, the father was not fit and 
proper person to be appointed the guardian of the minor. Although the 
lather is prima facie entitled to the custody of his infant child, he can be 
deprived of such parental right if the circumstances justify it; therefore in a 
case where a child who was brought up as a Hindu, and who expressed a 
desire to remain a Hindu, and was living with his Hindu relation, who was 
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maintaining him and was looking after his education properly, it would not 
be to the welfare of the child that he should be handed over to the father and 
brought up in the Christian faith. 25 CAL 881 (Mokoond Lai). 

19. Reviving of guardianship.— Where the accused was charged with 

kidnapping a girl from the lawful guardianship ol her maternal uncle and it 
appeared that the mother of the girl was present with the accused when he 
was leading the girl to a railway station, and consented to the girl’s being so 
taken, it was held that the maternal uncle had ceased to have the girl under 
his guardianship and the mother had again taken custody of the girl as her 
guardian and that taking with her consent did not amount to an offence 
under Section 366. 27 IC 909 : 16 Cr LJ 237 ( Natesa ). See also AIR. 1941 

Nag 66 in Note 29. 

20. Relationship between minor and guardian not dissolved.— 

See 1 Cr LJ 931 : 6 blr 785 in Note 11. See Notes 6 -c and 21. 

The protection and control of the guardian is not put an end to by the 
fact that the minor has temporarily left the guardian’s house. 16 IC 768 : 13 
Cr LJ 736 : 6 SLR 71 (. Manshomal ). 

21. Termination of guardianship.—The question whether the 

“ taking” of a minor girl out of the custody of her lawful guardian is or is not 
complete at a given moment is a question for determination with reference to 
the circumstances proved in each particular case. 34 IC 652 : AIR 1916 Lah 
230 (Gurciit). AIR 1926 Cal 467 ( Vallient ). AIR 1916 Lah 220. 6 PAT 471 
(Relc/ta) . 5 PAT 536 ( Nanhuk ). 27 CAL 1041 (jVemai). 

A woman who has married an outsider loses her right to lawful guardian¬ 
ship of her daughter. AIR 1930 Cal 665 (2) : 32 Cr LJ 90 : 128 IC 181 
( Harbhorsha ). 

See also AIR 1952 Tri 27 in Note 27. 

22. Temporary absence from tbe keeping or custody of guar¬ 
dian.—^ Notes 6 -e, 15 and 20. Where a minor leaves the immediate 
custody of her lawful guardian for a temporary purpose, such as a visit to 
friends, she will, no doubt be deemed to be still in his keeping for the purposes 
of Section 361. There must obviously, however, be a point after which it 
could no longer be held that the girl while out of the immediate custody of 
the guardian could still be deemed to be in his keeping. The real principle 
to lie followed in dealing with such cases is that the Court must consider all 
the facts, and see whether they are consistent or not with the continuance 
ol' the legal guardian’s possession of the minor. If they are not inconsistent, the 
minor must be held to be in the legal guardian’s possession or keeping even 
though the actual physical possession should be temporarily with a friend or 
othe? person. 44 Cr LJ 590 : 207 IC 420 : 22 PAT 263 (Banamali). 

23. ‘Taking’ out of the keeping of tbe lawful guardian when 
complete. —The word “keeping” connotes the fact that it is compatible with 
independence of action and movement in the object kept. It implies neither 
apprehension nor detention but rather maintenance, protection and control, 
manifested not by continual action but as available on necessity arising. And 
this relation between the minor and guardian is certainly not dissolved so 
long as the minor can at will take advantage of it and place herself within 
the sphere of its operation. 6 blr 785 ; 1 Cr LJ 931 ( Jetha ). See also Notes 
11 and 24. 
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Mt. S used to live with her father AT in village Rohana. She was 
recovered Irom the house of B, appellant, on the evening of 29th Sept 1947 
B gave out that he had purchased her for Rs. 300 from K. Mt. .S’ alleged that 
she had been forcibly lifted and carried by K and J from a grove of village 
Rohana, that B met J and K after a mile or so and that J then returned to 
Rohana and B and A took her to village Lohari where they reside The 
offence made out against K and J for taking away Mt. .S' from village Rohana 
with them would be an ofTence under Section 363, the offence of taking her 
out from the guardianship of her father. AIR 1949 All 587 ( Jeevan ). ° 

The offence of kidnapping under Section 363 is not necessarily or in all 
cases complete as soon as the minor is removed from the house of the 
guardian ; when the act of kidnapping is complete is a question of fact to be 
determined according to the circumstances of each case. 27 CAL 1041 
( jVemai ). The mere fact that the minor leaves the protection of her guardian 
does not put her out of the guardian’s keeping. But if the minor abandons 
her guardian with no intention of returning she cannot be held to continue in 
the guardian s keeping ; which principle should be applied to a particular case 
depends on the facts of that case. AIR 1926 Gal 467 ( Vallient). The expres- 
sion taking out of the keeping of the lawful guardian must signify some act 
done by the accused which may be regarded as the proximate cause of the 
person going out of the keeping of the guardian or, in other words, an act but 
for which the person would not have gone out of the keeping of the guardian 
as he or she did. 21 The question whether the “taking” of a minor girl out 
of the custody of her lawful guardian is or is not complete at a given moment 
is a question for determination with reference to the circumstances proved in 
each particular case. 22 Whether the offence of kidnapping under Section 363 
is complete as soon as the minor is removed from the custody of the guardian 
is a question of fact to be determined according to the circumstances of each 
case. Where L entitled a minor girl to come out of a gachhi to the road and 
then to the motor car in which R was sitting, so that "the latter might drive 
away with her, it was held that the offence of kidnapping was complete onlv 
when R drove away with her. 6 PAT 471 : AIR 1928 Pat 159 (Relcha). 

The offence of kidnapping from lawful guardianship is complete when 
the minor is actually taken from the lawful guardianship. It is not an offence 
continuing so long as he is kept out of such guardianship. The question 
whether the act of taking the girl out of the keeping of her lawful guardian is 
complete is one of fact and must in each case be decided upon the particular 
evidence of each particular case. 23 The taking away of a minor from the 
lawful custody is not the same thing as keeping the minor out of such custody 
and the act of taking away is completed as soon as the minor is taken out of 
the custody of his or her guardian. However, the taking away of a minor 
from her or his lawful guardian is a question of fact to be determined on the 
evidence and circumstances of individual cases. A girl was enticed from her 
father’s huse by J to her house in the same village on the pretext of taking 
her on pilgrimage to Bairagnia. The girl used to visit J’s house from time to 
time. A removed the girl from J’s house to B’s house in a neighbouring 
village. Thereafter A accompanied by several other persons who had no 
pre-concerted plan to remove the girl, removed her to Bairagnia. It was held 
that in the circumstances it could not be said that merely because the girl was 


21. AIR 1928 Mad 585 : 29 Or LJ 635 23. 

[Abdul Sathar ). 

22. AIR 1916 Lah 220 : 17 Or LJ 236 : 34 
10 652 : 55 P L R 1916 (Curdit). 


5 PAT 536 : AIR 1926 Pat 493 LVan- 
hak). 2 OWN 81 : 27 CAL 104 ; 26 
MAD 454. 
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:en to J’s house, the kidnapping was complete. The taking away of 
girl from' the lawful custody was complete when the girl was removed by A to 
B’s house. Hence A was actually concerned in the taking away of the girl. 
He was, therefore, liable for the offence of kidnapping in the same degree as 
J and hence A and J both could be convicted under Section 363. The rest 
of the persons who were accessories thereafter could not be convicted under 
Section 363. 48 Gr LJ 799 ( Jamuna Singh). 

R, living with her mother, was taken by her sister F to a mill to help her. 
F’ s husband K rode away with R. K was guilty of kidnapping when he took 
R from F’s custody. AIR 1931 Lah 53 : 32 Cr Lj 615 ( Khushal ). The taking 
of a minor from lawful custody is not the same thing as keeping the minor out 
of such custody, and therefore during the time the minor is kept out of the 
custody of his or her guardian the offence of kidnapping cannot be held to 
continue. The act of" taking is completed as soon as the minor is actually 
taken out of the custody of his or her guardian. 26 ALL 197 (Tika). The 
offence of kidnapping is completed the moment a girl under sixteen years of 
age is taken out of the custody of her lawful guardian and is not an offence 
continuing as long as the minor is kept out of such guardianship. There can 
be no abetment of the offence by conduct which commences only after the 
minor has once been completely taken out of the keeping of the guardian and 
the guardian’s keeping of the minor is completely at an end. 38 ALL 664 
(Abdur Rahman). Kidnapping is not a continuing offence and the act of 
kidnapping is complete as soon as the minor is taken out of the keeping of the 
lawful guardianship. But where the finding is that the accused took part in 
the actual removal of the girl immediately after she was taken out of the 
house of her guardian, it cannot be said that he was a mere accessory after 
crime. 27 CrLJ 792 : 95 IG 392 (Nanhak Sao). Q, took a minor girl from 
her husband in a Native State and detained her for a month in a friend’s 
house in the same city, and from there she was taken by train to another 
city. It was held that kidnapping was completed when the girl was put into 
the train. The question as to when an act of kidnapping is complete is a 
question of fact to be determined according to the circumstances of each case. 
20 IC 599 : 14 Cr LJ 439 : 7 SLR 17 (Koochri) ; 18 IG 653. 


24. Kidnapping is not a continuing offence. — See Note 23 and AIR 

1949 All 587 ( Jeewan) ; 38 ALL 664 (Abdur Rahiman) ; 19 ALL 109 ( Ram 
Sundar) ■ 5 PAT 536 (Nanhak). AIR 1921 Oudh 226 ( Gokaran ). 26 ALL 197 
(Tika). The I. P. C. makes a distinction between “taking” and “retaining” 
and between “taking” and “detaining” or “concealing”. Section 368, for 
instance, makes punishable the wrongful concealing or keeping in con¬ 
finement of kidnapped person. Section 498 makes a similar distinction 


between 

( Tika) 


“taking or enticing” and “concealing or detaining”. 26 ALL 197 


Unlike the offence of kidnapping from lawful guardianship, abduction is 
a continuing offence : and a girl is being abducted not only when she is first 
taken from any place but also when she is removed from one place to another. 
The offence of kidnapping is completed as soon as the minor is taken out of 
the keeping of the lawful guardian. The offence there is committed with 
reference to the guardian and once a minor is removed from the guardian it 
cannot be said that the person who subsequently removes her, removes her 
from the same guardianship. 53 ALL 140 {Nanh.ua) ; 18 ALL 350 ( Ramdei). 
The offence of kidnapping is complete the moment when the minor is actually 
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taferi from lawful guardianship and it is not an offence continuing as Ion® 
as the minor is kept out of such guardianship. 24 

It is not at all proved that S kidnapped the girl from Jaipur where she was 
living under the protection of her guardian C. It is said that he joined D at 
Chandera, where he was called by the latter. Kidnapping is not, however, 
a continuing offence, and S could not be convicted for kidnapping the girl 
from Jaipur even if he joined D after the girl had been kidnapped. AIR 
1953 Raj 127 (. Damodar ). An offence under Section 366-A is one of in¬ 
ducement with a particular object, and when after the inducement the 
offender offers the girl to several persons a fresh offence is not committed at 
every fresh offer for sale. 51 ALL 888 : AIR 1929 All 585 (Sis Ram). 

Different view.— So long as the process of taking the minor out of the 
keeping of his lawful guardian continued, the offence of kidnapping might be 
abetted. 1 MAD 173 (Sarnia). 

25. Guardian of orphan.— See also Note 16. See AIR 1914 Oudh 
329 : 15 Gr LJ 640 : 25 IC 840 (Baij Aiath) in Note 15. Where a minor girl, 
an orphan, whose maternal grandmother lived by begging, was therefore 
living with her cousin since the death of her mother, it was held that the 
cousin had the custody of the minor with -the consent of the maternal 
grandmother which was necessarily implied and he was thus the de facto 
guardian of the minor. AIR 1951 Assam 122(1) ( Anilesk ) ; 2 NWP 286. 

26. Infirm or sick guardian.— The tie cannot be dissolved suddenly 
on the guardian having been struck with some infirmity or disease. AIR 1955 
All 78 : Or LJ 252 ( Bhagwan). 

27. Without the consent of such guardian.— Consent is defined in 

Section 90. The consent of the girl is immaterial if there was no consent of 
her guardian. 25 If a minor is taken with the consent of the guardian and 
subsequently married improperly without the consent of the guardian to any 
person, such improper marriage would not by itself amount to kidnapping. 

A consent given on a misrepresentation of a fact is one given under a mis¬ 
conception of fact within the meaning of Section 90, and as such is not useful 
as a consent under the I. P. C. 36 MAD 453 ( Jaladu) ; 1916 PR 17. 

Where the minor girl aged 14 years who had been married seven years 
ago, had been staying with her mother as she had not attained puberty, and 
there is nothing to show that the girl had ever lived in her husband’s house 
for any extended period and the attempts of the husband to take away the 
girl on her attaining puberty were foiled by the mother on some pretexts, 
the girl must be deemed to have been in the “keeping” not of the husband 
but of the mother. Hence if the mother was a consenting party to the 
girl’s being taken away, no offence of kidnapping can be said to have 
been committed. 44 Cr LJ 590 : 207 IC 420 : 22 PAT 263 : AIR 1943 
Pat 212 ( Banamali ). 

If the other elements of the offence of kidnapping are present, the mere 
fact that the minor is a consenting party is quite immaterial. A consent 
given on a misrepresentation of fact is one given under a misconception of 


24. 26 MAD 454 ( Chtkutty ). 5 PAT 536 : 
AIR 1926 Pat 493 (Nankak Sao) : AIR 
1921 Oudh 226 : 23 Cr LJ 58 : 64 IC 
842 (Gokaran). 26 ALL 197 (Tika). 
AIR 1930 Oudh 289 : 31 Cr LJ 1823 : 
126 IC 510 ( Burmha ). 


25. AIR 1953 Punj 258; AIR 1930 All 
19 : 31 Cr LJ 85 ; AIR 1949 All 587 : 
50 Cr LJ 884; AIR 1926 Lah 677 
(1) : 27 Cr LJ 1018 ; 96 IC 874 
(Wali ); AIR 1916 Lah 414 : 18 Cr LJ 
18 : 36 IC 850 (Soma). 
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'' < : ~ '^kct within the meaning of Section 90. 26 Consent of a mother can be infer¬ 
red to Q> taking away"a girl at night if the mother had previously allowed 
the girl to go out at nights. 1 F & F 50 ( Primelt ). 

The taking out of possession must be against the will of the father, mother, 
or other person having the lawful care or charge of the girl. A taking with 
the consent of the parent or guardian, if such consent is obtained by Ixau- 
dulent misrepresentation, is a taking against his will. The fact that a parent 
has countenanced a lax, though not necessarily an immoral course of life ^ by 
the girl may in some cases be evidence that the taking out of his possession, 
though unknown to him, was not against his will. 2 * A girl left her mother s 
house of her own accord and did not go to (?’s house, but. to the house of a 
mutual friend, where she had been before on two occasions. Q_ went and 
had connection with the girl at the friend’s house and she stayed there, and 
when her brother came to look for her, the girl hid and denied her being 
there and eventually the girl returned to her mother’s house. It was held 
that there was no taking of the girl, and even if there were a constructive 
taking, it was effected with the connivance ol the mother, and that it was, 
therefore, not done without her consent, as Q, previous to the alleged oflence 
had seduced the girl on more than one occasion in her mother’s house and 
even in the mother’s presence, it was held also that the denial as to het being 
there made by 0 could not be construed into a prevention of the girl’s 
returning. 14 Cr LJ 109 : 16 IG 669 • 1912 UBR 136 ( Abdul Utihmcin ). 

Consent given by the guardian after the commission of the offence would 
not cure. 31 ALL 448 ( Ganesh ). 

The mother of a minor Muslim girl continues to be her guardian even 
after her marriage. But when after marriage she goes to live in her husband’s 
house and the natural guardianship appears to have been transferred by the 
mother to the father of the girl’s husband the continuance of that position 
must be deemed to exist where after a short visit to her mother’s and uncle’s 
house she is being taken back to his own house by the husband. He must be 
then deemed to be rightful custodian and lawful guardian of the minor wife, 
within the meaning of Section 361, the mother having nothing to do with her 
protection at the time. Where the minor is removed from the custody of the 
husband while so returning and the removal is proved to have been effected 
at the instance of or under the instigation of the mother of the minor, such 
taking would be lawful as in that case the guardianship of the complainant 
must be deemed to have been terminated by the action of the mother, the 
normal legal guardian. When she is removed neither at the instance nor 
under any instigation of her mother an offence under Section 363 is commit¬ 
ted and a subsequent ratification after the completion of the offence cannot 

take the case out ol the purview of Section 363. AIR. 1952 lit 27 ( (Jyuli Afttt) 
See also 25 1C 839. 

Motive has nothing to say to the offence, though it may of course have 
much to say to the punishment. In 17 GAL 298, it was held that even a 

girl’s father with “no criminal intention in taking away his own daughter” 
from her husband, her lawful guardian, might be guilty of kidnapping. 
Even if 0 thought that neither the girl’s father nor S would, had they known 
of it, have had any objection to his taking the girl with him, yet if in fact 


26. AIR 1916 Lah 414 : 36 1C 850: 18 
Or LJ 18 (Soma). 36 MAD 453 
(, Jaladu). 


27. 1842 Car and M 254 (Hopkins) ; 

1858-1 F & F 50 (Primelt) ; Halsburv, 
Vol. 9, S. 1263. 




S, Note 27c] of offences affecting the human body 



was no consent to the going the offence would be coinrnifted. Where 
temporary guardian is proved to have been in collusion with the other 
party, as in that case, and taking away was accomplished in consequence of such 
collusion, there could be no such consent of the lawful guardian as the section 
requires. The view taken by the English Courts that by the fraud of the 
temporary guardian the right to possession of the child reverted to the natural 
guardian seems to be correct. To hold otherwise would be disastrous to the 
rights of parents. The girl lived with (7 and his wife for 14 days during 
which period there was no question of getting her married to anyone. When 
8 saw the girl he wished to marry her and persuaded (), who was his brother- 
in-law, to allow the marriage to take place. This £7 had no right whatever 
to consent to. What happened in this case after the girl had been taken 
away from lawful guardianship illustrates the wisdom of the legislature in 
excluding motive from the definition in Section 361. 31 ALL 448 (Ganesh ). 

Kidnapping by betrothed. —A fiance or betrothed kidnaps a girl if he 
takes her away without the consent of her lawful guardian. See 17 CAL 298 
( Dhuroni ). 

27-a. Consent of a person who is in charge of a girl for a specific 

limited purpose only. —The mere fact that the mother allowed the girl to 
be in the custody of Mst. H. B . for a limited purpose and for a limited time 
only did not determine the mother’s rights as guardian or her legal possession 
of the minor for the purpose of the criminal law. It was immaterial whether 
the girl was kidnapped with the consent of Mst. H B . as she had no authority 
to give such consent. 3 LAH 213: AIR 1922 Lah 380 (Baz)- R, living 
with her mother, was taken by her sister F to a mill to help her. F -s 
husband K rode away with R. K was guilty of kidnapping when he took R 
from F’s custody. The taking by F of her sister R from her mother’s house 
must be taken to be with the permission and consent of the mother and cannot, 
therefore, be called an act of kidnapping and the act of kidnapping took place 
when R was taken from the custody of her sister, who had the girl with her, 
with the consent and permission of her mother, the lawful guardian of the 
child. AIR 1931 Lah 53 : 32 Cr LJ 615 : 130 IG 782 (Khushal) which referred 
to 6 PAT 471 (Reftha). 

27-b. Marrying a minor girl without the consent of her 
guardian. —If a minor is taken with the consent of the guardian and sub¬ 
sequently married improperly without the consent of the guardian to any 
person, such improper marriage would not by itself amount to kidnapping. 
A consent given on a misrepresentation of a fact is one given under a mis¬ 
conception of fact within the meaning of Section 90, I. P. C., and as such 
is not useful as a consent under the I. P. G. 36 MAD 453 ( Jaladu ). Where a 
Hindu woman left her husband’s house, taking with her, her infant daughter, 
and went to the house of A, and on the same day the daughter was married 
to 5, the brother of A : without the Father’s consent, it was held that A was 
rightly convicted under Sections 109 and 363 of abetting the offence of kid¬ 
napping. 8 CAL 969 • (Prmkriskrifcfy. Where an orphan minor Hindu girl, 
who was entrusted to the care of her maternal uncles and had obtained 
mutation in her favour of certain property which was claimed by her paternal 
uncles, after having lived for 18 months with the maternal uncles, was forcibly 
carried away by her paternal uncles and was caused to be married, it was 
held that the paternal uncles were rightly convicted under Section 361. 
AIR 1914 Oudh 329 : 15 Cr LJ 640 (BaijNath). 

27-c. Retracted con-sent. —Where a girl originally goes to an institu¬ 
tion with the consent of her mother who is her guardian but the mother sub- 
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lently changes her mind, the detention of the girl by the 
at constitute an offence of kidnapping. AIR 1939 Sind 152 
(Orn Radhe). 

28. Belief that he or she is entitled to the custody of a child— 

See Exception. A person who takes possession of a child, honestly believing 
that he is entitled to the legal custody of the child, does not kidnap. 1 F &F 
513 [Tinkler). But an honest belief that the child is above the prescribed age 
is no defence. LR 2 GC 154 (Prince ), 

The exception to Section 361 simply is that the section does not extend to 
the act of any person who in good faith believes himself or herself to be 
entitled to the lawful custody of the child. There is no question whatever of 
any authority to remove the girl from the control of her lawful guardian. 
Exception does not apply where believes that he had authority to remove 
the girl from the control of her lawful guardian. AIR 1938 Cal 475 : 39 Cr LJ 
751 (. Katyayani ). The father of an illegitimate child forcibly removing it from 
its mother to hush up the scandal is not protected by the Exception to Section 
361. The father of an illegitimate child is not protected if the act is commi¬ 
tted for an immoral or an unlawful purpose. 62 CAL 629 (Mahendranath ). 
An intention to give a child in marriage in contravention of Act XIX of 1929 
(Child Marriage Restraint Act) is an “unlawful purpose” within the Excep¬ 
tion to Section 361. If a child is kidnapped for a purpose which is prohibited 
and punishable by law, the purpose for which the child was kidnapped was 
an “unlawful purpose’'’ within the meaning of that term as used in the Excep¬ 
tion to Section 361. 11 RANG 213 FB : ?AIR 1933 Rang 98 : 314 Cr LJ 

69b. 

If a person who in good faith believes himself to be entitled to the lawful 
c ustody of a child cannot commit an offence under Section 361, it seems to 
follow a fortiori that a person who is in fact the father of the child, and there¬ 
fore in law entitled to the lawful custody of the child cannot come within 
the scope of Section 361. Father cannot be convicted under Section 363 for 
having deceitfully enticed away his own child from custody of his mother, 
who was deserted by him and in whose custody child was since its birth for 
more than three years, where there was no proof of purpose for which child 
was taken away. AIR 1938 Mad 656: MWN 385 : MAD 805 : 39 Cr LJ 993 
( Chowdrayya ). 

29. Kidnapping by father-in-law. —An illegitimate daughter had 
been married when she was 3 years’ old and she had been always living with 
her parents except at intervals when she used to go to her father-in-law’s place 
on festive occasions. She had attained puberty when her husband died, 
and she was living with her parents at the time of her husband’s death and 
she continued to live there subsequent to it. The father-in-law never brought 
her to his place after her husband died. It was held that the parents never 
lost their guardianship as the girl did not attain puberty and even if they had 
lost it by her marriage, that was revived in consequence of the failure of the 
father-in-law to take up the responsibility of a guardian. At all events the 
father-in-law must be deemed to have “entrusted” the guardianship to the 
parent. AIR 1941 Nag 66 : 41 Cr LJ 356 ( JValhu). 

30. Kidnapping by parents. —In the absence of proof of the purpose 
for which the accused caused the child to be taken away from the keeping 
of his mother, all that we have proved is that the father of the child by 
deceitful means got the child from the keeping of his mother to his own. 
This is not an offence under Section 361 and I am fortified in this opinion by 
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reasoning of Rankin C. J. in 58 CAL 897 (Sahar AH). The learned Chief 
Justice quoted with approval the decision in 42 ALL 146 (Sital) as authority 
for the proposition that “the explanation to Section 361 cannot be used to 
mean that, as against a person who, in fact, is the civil guardian of the minor, 
mere dc facto guardianship can be set up so as to convict the real civil guar¬ 
dian of an offence under Section 361. 1938 MAD 805 (Chowdarayya). The 

husband of a Hindu girl of fifteen is her lawful guardian : and if the father of 
the minor takes away the girl from her husband without the latter’s consent 
such taking away amounts to kidnapping from lawful guardianship, even 
though the father may have had no criminal intention in so doing. 17 GAL 
298 {Dhuronidhur ). The father of an illegitimate child forcibly removing it 
from its mother to hush up the scandal is not protected by the exception to 
Section 361. 62 GAL 629 (Mahendranath ). 

A mother cannot have a right to the custody of her legitimate children 
adversely to the father. Ordinarily the custody of the mother is the custody 
of the father, and any removal of the children from place to place by the 
mother ought to be taken to be consistent with the right of the father as 
guardian, and not as a taking out of his keeping. But where a Hindu woman 
left her husband’s house, taking with her, her infant daughter, and went to 
the house of A and on the same day the daughter was married to B the 
brother of A, without the father’s consent, it was held that A was rightly con¬ 
victed under Sections 109 and 363 of abetting the offence of kidnapping. 8 
CAL 969 (Prankrishna ). Under the Muhammadan law the mother is entitled 
to the custody of her daughter, in preference to the husband, until the girl 
attains the age of puberty. The removal of an immature Muhammadan girl 
of eleven or twelve from the house of her mother-in-law in whose charge her 
husband had left her, by a third person acting at the instance, and under the 
instigation, of her mother is not a taking from “lawful guardianship”, and 
does not amount to “kidnapping”, 32 GAL 444 ( Korban j : M, a Kumbhar, 
betrothed his minor daugther to a minor son of B. Later on B objected to the 
marriage when arranged and in consequence M married the girl to C, a minor. 
The girl returned almost immediately to the house of her father and was made 
over to B, Whatever impropriety the girl’s father may have committed it is 
absurd to treat either him or B as guilty of having been engaged in kidnap¬ 
ping. Rightly or wrongly the girl’s father himself chose to treat her as 
married into £?’s family, and he did not remove her from guardianship, 
(legal or constructive), of any one but himself. Considering the status of the 
parties concerned, it is not possible to apply the elaborate theories of strict 
Hindu law. 25 IC 839 : 15 Cr LJ 848 (Ballia ). 

31. Abetment of kidnapping. —See Notes 23 and 24. Where a 
Hindu woman left her husband’s house, taking with her, her infant daughter, 
and went to the house of A , and on the same day the daughter was married 
to B , the brother of A 9 without the father’s consent, it was held that A was 
rightly convicted under Sections 109 and 363 of abetting the offence of 
kidnapping. 8 CAL 969 {Prankrishna). There can be no abetment of the 
offence by conduct which commences only after the minor has once been 
completely taken out of the keeping of the guardian and the guardian’s keep¬ 
ing of the minor is completely at an end, 38 ALL 664 (.Abdtir Rahman) : 53 ALL 
140 ;■ AIR 1953 Raj 127. Where there was a pre-concert between (J arid Mt 
that the latter was to kidnap the girl, and as the result of the concert the 
kidnapping of the girl took place, Q, is guil ty if not of the offence of kidnap¬ 
ping, at least of the offence of abetting the kidnapping, and as the kidnapping 
was made with intent to compel the girl to marry against her will, (7 was 
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convicted of abetment of an offence punishable under Section 366, 
L 197 (Tika). Mt. K does not appear to have been guilty either of 
an offence under Section 363 : for, granting for the sake of argument that Mt. 
Malto was a minor when she was acquired by Mt. A' and taken to Alipur, 
yet: she was obtained by Mt. K from R, and she was not in R* s lawful guar- 
daiuship. B was no doubt guilty of kidnapping her from lawful guardianship 
when he took her from her mother-in-law, but that is not a continuing offence, 
and was over when Mt. K came into contact with the girl, and Mt. K cannot 
be held guilty of abetting B. 1 Gr LJ 949 : 5 PLR 4i0 (Durga Das). 

J 9 a minor girl, was taken away from her husband’s house to the house 
of R and there kept for two clays. Then one M came and took her away to his 
own house and kept her there for twenty days, and subsequently clandestinely 
removed her to the house of £>, and from that house £) and M took her through 
different places to Calcutta. It was held (by the majority of the Full Bench) that 
the taking away out of the guardianship of the husband was complete before Q, 
joined the principal offenders in taking the girl to Calcutta, and that there¬ 
fore, could not be convicted under Section 363. 27 CAL 1011 FB ( Nemai ). 

A person acting from the outset in concert with the actual kidnapper 
may be punished for abetme&t, though he may only have joined the latter 
after the kidnapping was complete. AIR 1921 Oudh 226 : 23 Gr LJ 58 : 64 
1C 842 (Gokaran). 

So long as the girl was in the house of K where the father allowed her to 
be temporally, she was still in the father’s legal keeping and he was able to 
exercise control over her through K. But when the accused carried her off 
to their own house, the father had no longer any control over her. By this act 
they took her from his keeping within the meaning of Section 361, and AT, in 
conniving at their act was guilty as an abettor. 24 MAD 284 {Jagannadha ). Q 
look part in the actual removal of the girl immediately after she was taken 
out of the house of her guardian. The place where the ekka was standing 
was a short distance from the house of B only a few houses intervening bet¬ 
ween that place and IPs house. The act of kidnapping was not complete at 
the time when Q, helped the girl on to the ekka. Under these circumstances, 
the conviction under Section 363-114 appears to be correct. AIR 1926 Pat 
493 : 5 PAT 536 : 2 7 Or LJ 792 : 95 IC 392 (, Nanhak Sao). Whether the kidnap¬ 
ping is complete or not is a question of fact and must in each case be 
decided upon the particular evidence of each particular case. Where the 
finding is that the accused took part in the actual removal of the girl immedite- 
Jy after she was taken out of the house of her guardian, his conviction under 
Section 363 read with Section 114 is correct. AIR 1928 Pat 159: 6 PAT 471 
(j Rekha). 

32. Sentence. —Intention ox motive is material on the question of sen¬ 
tence. 23 Cr LJ 716 : 69 IC 444 {Jafar ); 31 ALL 448 (. Ganesh ). See Note 2. 

362. Abduction.—Whocver by force compels, or by any 
deceitful means induces, any person to go from any place, is said 
to abduct that person. 

SYNOPSIS 


./. Abduction . 

Z Abduction of a woman to restore her to 
her husband. 

3,' Girl accompanying accused of her own 
free will. 


4 . Kidnapping and abduction . 

5. Abduction is a continuing offence. 

6. Wrongful confinement of person ki dnapped 
or abducted. 

7. By force compels. > 



f. By any deceitful means induces. 

9. By means af criminal intimidation or abuse 
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11. A person cannot abet his or her own ah due* 



of au thority . 

10. To go from any place. 


(ion. 

12. Evidence. 


1 . Abduction. — Every word in the section and all its ingredients are 
important. Section 362 merely defines abduction. Sections 364, 365 366, 
367, 368 arid 369 punish abduction with the objects or intention specified in 
those sections. 11 LAH ) 78 (. Santram) ; 51 Cr LJ 408 : AIR 1950 Assam 37 
(Dighola) ; 53 ALL 140 (Nanhua) ; AIR 1934 Lah 227 : 35 Cr LJ 1386 (Mura) ; 
AIR 1924 Lah 218 (Hazara Singh) ; AIR 1932 All 409 ; I Cr LJ 949 {Dttrga- 
das) ; 15 Cr LJ 154 : 12 ALJ 91 (Ganga Dei). 

Apart from the elements of force or fraud that may be involved in abduc¬ 
tion and which elements may attract punishment under other sections of the 
Code, abduction per se of an adult person is not punishable under the Code. 
AIR 1959 Mad 274 ( Arusami) : Cr LJ 852, 

2. Abduction of a woman with the object of restoring her to her 
husband. —The Lahore High Court has observed that it would be an offence 
to carry away a grown-up woman by force against her own will even with the 
object of restoring her to her husband : 23 LAH 470 ( Fatnaya ). That may be 
an offence and may be sufficient to be the object of an unlawful assembly but 
it is not the offence of abduction punishable under Sections 364-369. 

3. Girl accompanying accused of her own free will. —Abduction as 
defined by Section 362 requires two essentials, (1) forcible compulsion, or 
inducement by deceitful means, and ( 2 ) the object of such compulsion or 
inducement must be the going of a person from any place. Where the accus¬ 
ed did not compel the girl to go from her place to other places but she accom¬ 
panied the accused of her own free will arid there was no inducement by 
deceitful means to go out of her village, the accused cannot be convicted of 
offence of abduction. AIR 1953 Punj 258: Cr LJ 1790: 55 PLR 339 

, 

Where a married girl under the age of 18 left her parents' house of her 
° wn free-will and went to the accused’s house and asked him to take her away 
to some other place as she wanted to avoid going to her father-in-law’s house 
aaa< the accused accordingly took her to another town, it was held that the 
offer| C e committed was not of abduction but: one of kidnapping from lawful 
guartii ans hip as it could not be said that the girl had abandoned her guardian 
with the intention of not returning to him but simply with a particular purpose. 
AIR 1 $53 All 412 : Cr LJ 924 ( Rasheed ). 

4. l^idnapping and abduction. —In kidnapping the person kidnapped 
must be a nfinor, under 16 if a male and under 18 if a female, but the sub¬ 
ject of abdiiction may be a person of any age. Kidnapping from lawful 
guardianship, <» s its very wording indicates, is intended to protect the custody 
of the ward by the person in whose “keeping” the minor is, or to whose care 
and custody he or s he has been lawfully entrusted. A child without a guardian 
cannot, therefore; be kidnapped, except when it is taken out of British India, 
which is a separate offence, and applies equally to persons of all ages. Ab¬ 
duction, on the otha r hand, has references exclusively to the person abducted. 
Again consent of the person “moved”, if freely and voluntarily given, condones 
abduction, but in kidnapping consent of the person “taken” or enticed” is 
immaterial, further the means employed in “abduction” must have an 
element of force or deceit in it; but in “kidnapping” they may be entirely 
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innocent. Another important distinction is that in kidnapping the intent of the 
offender is a wholly irrelevant consideration, but in abduction it is the all- 
importantfactor. Under the I. P. C., kidnapping from lawful guardianship is a 
substantive offence, but “abduction” is an auxiliary act, not punishable by itself, 
but made criminal only when it is done with one or other of the intents speci¬ 
fied in S. 364 et seq. There may be cases in which an act falls under both 
categories, e. g when force or deceit is employed in removing a female 
minor from the custody of the guardian, with intent to murder her or to force 
her to illicit intercourse. But in the majority of cases, the act, while coming 
within the purview of one of these offences, will not attract the provisions of 
the other. 11 LAH 178 (Sant Ram). 

Unlike the offence of kidnapping from lawful guardianship, abduction 
is a continuing offence, and a girl is being abducted not only when she is first 
taken from any place but also when she is removed from one place to another. 
There is a close resemblance in the texts of Sections 362 and 366-A and some 
of the salient ingredients of the two offences are common, and it must be held 
that an offence under Section 366-A is also a continuing offence. The offence 
of kidnapping is completed as soon as the minor is taken out of the keeping 
of the lawful guardian. The offence there is committed with reference to the 
guardian and once a minor is removed from the guardian it cannot be said 
that the person who subsequently removes her, removes her from the same 
guardianship. That reasoning however cannot apply to the case of abduc¬ 
tion/ 28 See also Note 2 to Section 366. 

5. Kidnapping is not a continuing offence but abduction is a 
continuing offence,— See Note 4. A girl is being abducted not only when 
she is first taken from any place but also when she is removed from one place 
to another. So far as the person who abducts a woman and goes on removing 
her from place to place is concerned the offence of abduction is a continuing 
offence and he may be properly charged for that offence in any of the places 
where the woman is kept or detained against her will. But where some persons 
join the original abductor later on, they cannot be joined in the same trial 
unless it can be alleged that the offences committed by all the persons were in 
the course of the same transaction. 25 PAT 241 (Adhikgope) ; AIR 1953 
pKinj 258 : Cr LJ 1790 : 55 PLR 339 ( Gurdas ); 22 1C 730 (Ganga Dei) : *36 
IG 71 (Sundar Sing) ; 50 CAL 1004 (Kushai) ; AIR 1951 Raj 33 : 52 Cr LJ fil-7 
(Ramjilal ). 


6. Wrongful confinement of a person kidnapped or abducte^y-^ 

punished under Section 368 in the same way as kidnapping or abd##ion. 
AIR 1947 Pat 17 : 25 PAT 241 ( Adhikgope) ; 46 ALL 138 : AIR 1924 Adi 454 
(Badlu ). 

7. By force compels.—Where, the accused removed by force a girl 
who is unwilling to live with her husband from her father’? house in his 
absence, at the instance of her husband and subsequently take to the house 
of the husband’s brother-in-law and conceal her there, s° that her father 
should not be able to find her, the intention clearly being fc ° secretly confine 
the girl in the house, the accused are guilty of the offence render Section 365. 
AIR 1936 All 360 : 37 Cr LJ 827 : 1936 ALJ 340 (Gkuns™) l AIR 1949 All 
710: 51 Cr LJ 29: 1950 ALL 781 (Mira). See AIR 1953 Pu.fi 258 : Cr LJ 1790 : 
55 PLR 339 [Gurdas), in Note 3. 


28. 53 ALL HO ( Nanhua ); AIR 1914 
86 IO 71 (Sundar Singh). 


All 17: 15 Cr LJ 154 : >2 ALJ 91 {Ganga Dei ); 
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From the definition embodied in Section 362, it would appear that the 
main ingredient of the offence of abduction is that the accused should have “by 
force compelled any person to go from one place to another”* The word “force” 
is defined in Section 349, as implying a contact between the person on whom 
force is used and some other person or object in order to compel the former 
to move or to cease to move from a certain place. In the present case Mt. 
//had been threatened by appellants jV*and K to go with Q^, accused. There 
was no suggestion that any “force” was used on her in the sense in which that 
word is defined in Section 362. Irx Koya Moidin v. Emperor , 1937 MWN 
1198(1), it was held that the word [force in Section 362, meant actual force and 
not merely a show or threat of force. This seems to be the correct interpreta¬ 
tion. The charge under Section 366 against these appellants was not legally 
made out. 51 Cr LJ 29 : AIR 1949 AH 710 : 1950 ALL 781 (JNuta). 23 LAH 
470 ( Fatnaya ). 

8. By Any deceitful means Induces.. —See AIR 1953 Punj 258 in 
Note 3. Where a man by a promise of marriage induces a woman to 
leave her house but does not marry her or get her married, he is 
guilty of deceiving her within the meaning of Section 362. 29 The ex¬ 
pression “deceitful means” in Section 362 is wide enough to include the 
inducing of a girl to leave her guardian’s house on a pretext. “Deceit”, 
according to its plain dictionary meaning, signifies anything intended to 
mislead another. It is really speaking a matter of intention and even 
if the promise held out by the accused is fulfilled by him, the question is 
whether he is acting in a bona Jide manner when he is extending certain pro¬ 
mises to a woman and thereby inducing her to accompany him. 30 In order 
to prove abduction by deceitful means, it is not enough for the prosecution 
merely to establish that there was a misrepresentation of some kind but they 
have also to prove that there was a misrepresentation by which the person 
abducted was himself deceived. If the prosecution wants to make out an 
abduction in order to murder, they have to prove that the murder was the 
result of a plan conceived beforehand. 41 CWN 287 [Abdul Gaffur). The 
charge of abduction would involve proving a forcible compulsion. “To 
induce” means “to lead into”, it connotes a leading of the woman in some 
direction in which she would not otherwise have gone. There must be a 
change of mind caused by an external pressure of some kind. 31 

When the accused met the girl, she had ceased to be a kidnapped woman 
in the strict sense. She was then a free agent but she would not have gone 
with the accused but for his false representations to her as to his being a police 
constable and the inducement held out by him that he would take her to the 
police station. It was held that his action amounted to abduction as defined 
in Section 362. 32 In order to establish a charge of abduction in order to 
murder, when the case is one of abduction by deceitful means, it is not enough 
for the prosecution merely to prove certain circumstances under which the 
abducted person was induced to go, nor even to prove a met e misrepresenta¬ 
tion* They must prove that there was a misrepresentation, that that parti¬ 
cular misrepresentation was the result: of a plan to murder and that it was one 
by which the abducted person was himself deceived and was induced to go. 
50 Cr LJ 1008 (Jinmt Ali). A misrepresentation as to intention is a misre¬ 
presentation of a fact. 36 MAD 453 ( Ja!adu) 


29. 6 Cr LJ 9; 4 AT J482 : 1907 AWN 199 31. 36 Cr LJ 231 : AIR 1934 Sind 164 • 

(Mahbub ). 152 IC mi(AUahntkhio). 

30. AIR mi Raj 33: 52 Cr LJ 217 32. 73 IC 510: 24 Cr LJ 622 : AIR 


(Ramji fat). 


1923 Lah 158 [Bahadur AH). 
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9. By means of criminal intimidation or abuse of authority.— 

See Section 366. 

10. To go from any place.— Note 5. Where the accused came on 
to the roof of a house and awakening the woman who was sleeping there 
with her husband asked her to accompany them and on her refusal they 
lifted her up in order to carry her away, when she raised an alarm, the 
accused dropped her on the roof and ran away, it was held that under 
Section 362 the accused were not guilty of the offence of abduction, inas¬ 
much as the woman was not compelled to go from the place where she was 
but was merely lifted up and that the action of the accused amounted to 
an attempt to abduct. AIR 1925 Lah 512 : 26 Gr LJ 943 : 86 IG 1007 : 26 
P L R 119 {Allu). 

11 . A person cannot abet his or her own abduction. —Because he 
or she cannot abet the use of force and compulsion on herself or the use of 
deceitful means to induce her to go from any place. If she is willing to go 
from any place, there would be no occasion to compel her by force or to 
induce her by deceitful means. 1883 P R 11 (,Natha Singh). 

12. Evidence. —In cases under Sections 366, 366-A and 376 the moral 
character of the woman is important. 18 PAT 698 ( Sachinder). In a case 
against A for abduction of B the prosecution witnesses had deposed that A was 
seen living with a girl for some time in the house of K. There was however 
no evidence on the point whether that girl was B. It was held that 
inference could not be drawn that B had been abducted. The girl alleged 
to have been abducted being a co-conspirator in the crime, her evidence 
alone cannot safely be regarded as a basis for conviction in the absence of 
independent evidence. AIR 1958 Pat 412 (If. Tkakur). The most impor¬ 
tant witness in an abduction case is generally the abducted woman herself 
and where she is not forthcoming and the other witnesses are not of a very 
reliable type, the prosecution evidence must be carefully scrutinised and 
weighed . 33 In cases of offences under Section 366, the evidence of the girl 
alleged to have been abducted must be taken with a great amount of 
caution. 3 * In sexual case it is dangerous to convict upon the uncorroborated 
testimony of the woman concerned. There is no rule of law requiring cor¬ 
roboration ; but experience has shown both in England and in India that 
it is extremely dangerous in this class of cases to act solely upon the woman’s 
'evidence. The rule is a rule of practice, but it has been followed for such 
a length of time that it has virtually become a rule of law. Thecorrobo- 
ration°rnust be by independent evidence . 38 The rule that when a woman 
goes into the witness-box and alleges that a certain individual in the dock 
has committed a sexual offence against her, the Courts require that her 
evidence shall be corroborated, is restricted to cases of rape only and should 
not be extended to other cases of sexual nature . 33 Gases of abduction, how¬ 
ever, are different from cases like rape. An offence of abduction is complete 
as soon as a person takes a woman by deceitful means intending to seduce 
her to sexual intercourse. It is not necessary therefore that the details of 


33. 28 Cr LJ 277 : 2.7 PLR 477 : 100 IC 


34. AIR 1938 Lah 474 : 40 PLR 730 : 39 
Cr IJ 844 (Sadig) ; AIR 1949 All 139; 
ALL 237 : 50 Cr LJ 158 ( Tewari ). 
AIR 1957 Him P 42. 


357 (Ghulatn). 


36. AIR 1943 Bom 150 : 45 blr 281 : 44 
Cr LJ 534 (. Banubai ) : AIR 1955 Nag 


41 Cr LJ 841 (Taser). See also AIR 
1954 Pep 72 ; 25 PAT 733 and Note 
15-a in Apx. F and Notes 2-c to S. 133 
and 3-c to S. 134 in Author’s Com¬ 
mentary on the Evidence Act. 
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the"alleged sexual intercourse should be corroborated. Of course, any Court 
would normally require corroboration of a woman’s statement that intercourse, 
even admitted, was without her consent. 37 Corroboration of the evidence of 
the prosecutrix in of a trial under Section 366 is not necessary. AIR 1955 
Nag 121: NLJ 61 : Cr LJ 819 ( Motiram ). 

363. Punishment for kidnapping. —Whoever kidnaps 
any person from India or from lawful guardianship, shall be 
punished with imprisonment of either description for a term 
which may extend to seven years, and shall also be liable to 
fine. 


1. Punishment for kidnapping . 

2. Complaint, 

3. Jurisdiction . 

4. Charge . 


SYNOPSIS 

5. Charge to Jury. 
6\ Proof. 

7 - Conviction . 

3. Sentence . 


by 


1. Punishment for kidnapping.—Kidnapping Which is punished 
Section 363 is defined in Sections 360 and 361. Before there can be a con¬ 
viction under Section 363, the ingredients of either Section 360 or Section 361 
must be proved. 57 BOM 537 FB : 35 blr 886* (Ismail). Section 363 
punishes kidnapping whatever the intent or object may be. The 
offence becomes punishable under Sections 364-369 if the kidnapping is with 
the object or intention specified in any of those sections. 27 Cr LJ 64 : 91 
1C 240 (Samunder). 

2* Complaint. —A de facto guardian of a minor, whose guardianship 
is not against the wishes of the de jure guardian, is a lawful guardian within 
the meaning of Section 363. Therefore, a charge of kidnapping is sustain¬ 
able on the complaint of the father of a minor, alleged to have been kidnap¬ 
ped, the father acting as the minor’s de facto guardian and such guardianship 
not having been proved to be against the wishes of the husband of the minor. 
10 IC 281 (1) : 21 MLJ 520 (Velagupudi). 

3. Jurisdictiou.—-The offence of kidnapping or abduction may be 
inquired into or tried by a Court within the local limits of whose jurisdiction 
the person kidnapped or abducted was kidnapped or abducted or was con¬ 
veyed or concealed or detained. Section 181 (4), Cr. P. C. An offence of 
kidnapping committed in a State beyond British India cannot be tried in 
a Court in British India for the mere reason that the person kidnapped was 
conveyed or concealed or detained in British India. 17 Cr LJ 128 : 33 1C 
304 (Bhutta). (1 took a minor girl from her husband in a native State and 
detained her for a month in a friend’s house in the same city, and from there 
she was taken by train to another city. It was held that the kidnapping was 
completed when the girl was put into the train. The kidnapping was, there¬ 
fore, completed in Bikaner and there was no offence committed in British 
India of which the Magistrate could take cognizance. 14 Cr LJ 439 : 20 IC 
599 (Koochri) > 

4. Charge. —Ratanlal’s model charge is not correct as it refers only to 
female minor. The charge should follow the wording of Section 360 or Sec¬ 
tion 361. If the facts of the case fall under both sections, necessary 


37. AIR 1942 Bom 71 ; BOM 384 : 43 Cr IJ 529 ; 44 blr 27 ( Kasamalli ). 
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^ additional words may be added. Gout’s charge has not given the proper age 
limits. 

Model charge. —You—on or about—at—[conveyed PQ beyond the 
limits of India without the consent of PQ or of some person legally authorised 
to consent on behalf of PQ] [took or enticed PQ (a male minor under sixteen 
years of age) (a female minor under eighteen years of age) (a person of un¬ 
sound mind) out of the keeping of the lawful guardian of PQ without the 
consent of such guardian] and thereby committed an offence under Section 
363, I. P.C.. . 

Keep the brackets applicable. 

5. Charge to Jury.— Where the Judge failed to place before the jury 
a fair and proper statement of the evidence that the girl came with the con¬ 
sent of her husband to the house of her father, his charge in this respect 
amounted to a misdirection. 4 IG 543 : 13 CWN 754 (.Yakit!). 

It is plain from the body of the judgment in Krishna Chandra v. Emperor, 
45 CWN 27 that there was only one charge under Section 366 framed against 
the accused. No separate charge had been framed in that case under Section 
363. The learned Judges interfered in that case on the ground that the 
charge to the jury was for a verdict; of a charge under Section 366, upon 
both heads of abduction and kidnapping, i. e., the charge directed the jury 
to find whether each of the accused was guilty of the offences of both abduc¬ 
tion and kidnapping, which, according to the learned Judges, was a complete 
misunderstanding of the law. AIR 1951 Assam 168 (Jatindra). 

6. Proof. —In order to make out a case under Section 363, the prose¬ 
cution must establish the following ingredients (1) That the age of the 
girl is less than 16 years ; (2) that the girl was taken or enticed away ; (3) 
that she was in the keeping of her lawful guardian ; and (4) that the guar¬ 
dian did not consent to her removal. 48 Gr LJ 542 : 230 IC 144 : AIR 1948 
Oudh 1 ( Bishnath). 

Proof of age. — See Note 8-b to Section 361. 

7. Conviction.— Where two separate charges have been framed against 
an accused person, one under Section 363, and another under Section 366, and 
he is acquitted of the charge under Section 366, he can still be convicted 
under Section 363. AIR 1951 Assam 168 : 52 Cr LJ 1484 (Jatindra). 

If facts disclose offences under 2 Sections of Penal Code, conviction under 
one is not untenable even if cognisance of the second can be taken only 
on a complaint made to the Court, in view of Section 26 of the General 
Glauses Act. 38 

Conviction under Section 363 good even if there is no conviction under 
Section 498. 39 

8. Sentence.— The Court in estimating what should be the proper 
sentence ought to have regard to the detention already suffered by the accused 
under a conviction which had been previously set aside. 4 IC 543 : 13 CWN 
754 (Nahd). 

Consent of the girl kidnapped justifies light punishment.— See 

AIR 1926 Lah 677 : 27 Cr LJ (018 (IVaii) ; sentence of one year in AIR 1925 


38. 1964 (2) MLj 430. 

39. 1964(2) MLJ 430 (Adiu) = 


4964 All Gr K 521. 
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295 : 23 ALJ 10 : 26 Cr LJ 796 (Md. Hussain) ; sentence of 2 years in 50 
Cr LJ 884 : AIR 1949 All 587. See also 91 IC 240 : 27 Gr LJ 64 ( Sumimdar ). 

The section shows punishment with imprisonment is obligatory. Addi¬ 
tional sentence of fine is, however, optional. 

When the lower Court has passed a lenient sentence on consideration of 
facts not on record, offence should be dealt with sternness and the sentence 
should be enhanced. 40 

363 A Kidnapping or maiming a minor for purposes 
of begging,-— (1) Whoever kidnaps any minor or, not being the 
lawful guardian of a minor, obtains the custody of the minor, 
in order that such minor may be employed or used for the pur¬ 
poses of begging shall be punishable with imprisonment of either 
description for a term which may extend to ten years, and shall 
also be liable to fine. 

(2) Whoever maims any minor in order that such minor 
may be employed or used for the purposes of begging shall be 
punishable with imprisonment for life, and shall also be liable 
to fine. 

(3) Where any person, not being the lawful guardian of a 
minor, employs or uses such minor for the purposes of begging, it 
shall be presumed, unless the contrary is proved, that he kidnap¬ 
ped or otherwise obtained the custody of that minor in order 
that the minor might be employed or used for the purposes of 
begging. 

(4) In this section— 

(a) “begging 55 means— 

(i) soliciting or receiving alms in a public place, 
whether under the pretence of singing, dancing, 
fortune-telling, performing tricks, or selling arti ¬ 
cles or otherwise ; 

(it) entering on any private premises for the purpose 
of soliciting or receiving alms ; 

(m) exposing or exhibiting, with the object of obtain¬ 
ing or extorting alms, any sore, wound, injury, 
deformity or disease, whether of himselt or ot any 
other person or of an animal ; 

(iflj using a minor as an exhibit for the purpose of 
soliciting or receiving alms ; 

‘minor” means— 

( i ) in the case of a male, a person under sixteen years 
of age ; and 


(.*) 


<£ r 


40. AIR 1964 Raj 90 (State v. Babulal) ^>1X4 Raj LW 606. 
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(ii) in the case of a female a person under eighteen 
years of age. 

Note. —Tliis section was added by Act 52 of 1959 and came into force on 
15-1-1960. Vide Section 1 (3) of Act 52 of 1959 and Government of India— 
Home-—Notification 36/9/57-P, dated 5-1-1960. 

364. Kidnapping or abducting in order to murder.— 

Whoever kidnaps or abducts any person in order that such per¬ 
son may be murdered or may be so disposed of as to be put in 
danger of being murdered, shall be punished with (imprisonment 
for life) or rigorous imprisonment for a term which may extend 
to ten years, and shall also be liable to fine. 

Illustrations 

(a) A kidnaps Z from India, intending or knowing it to be likely that Z mSL ) r be sacri¬ 
ficed to an idol. A has committed the offence defined in this section. 

(b) A forcibly carries or entices B away from his home in order that B may be mur¬ 
dered. A has committed the offence defined in this section. 


SYNOPSIS 


Kidnapping or abducting in order to tnur- 3 . 

dcr. 4. 

That such person may be murdered or may 5. 

be so disposed of as to be put in danger of 6. 

being murdered , 7. 


Motive and circumstantial evidence . 
Proof 

Section 364 and Section 302. 
Conviction . 

Charge. 


1. Kidnapping or abducting in order to murder. —Every word in 
the section, and all its ingredients are important. See illustrations. See also 
Note 1 to Section 363. 'Kidnapping 5 is defined in Sections 360 and 361. 
‘Abduction* is defined in Section 362. 

Officers in charge of prosecutions do not seem to realise that Section 364 
provides for the punishment of a specific offence ifnd is not intended as an 
indirect method of punishing persons who are suspected but not proved to 
have committed a murder. 1937-1 GAL 484 : AIR 1937 Cal 578 (Alim Jan). 
At the time when the accused took away the deceased he must have had the 
intention to cause his death. If there was the possibility that there was no 
such plan at the time when the deceased was called by the accused to partake 
of a feast but that there was a drunken brawl subsequently he cannot be con¬ 
victed under Section 364. AIR 1956 Cal 600 (Nedo Kar). 

Where the prosecution case is that the abductor murdered the person 
abducted there is no scope for a charge under Section 364. 41 

If it is alleged that the person abducted is murdered by the abductor 
there can be no scope for a charge under Section 364. 12 

2. That such person may he murdered or may be so disposed of 
as to be put in danger of b£ing murdered,-— These ingredients must be 
proved. It must be proved that there was a plan to murder. 50 Ct LJ 1008 : 
AIR 1949 Dacca 21 (Jinnat AH) ; 41 GWN 287 (Abdul Gafur). 

Where the modus operandi as disclosed in the letters from the accused 
demanding ransom from the father of the boy whom they have kidnapped 


41. 40 PAT 809 (Bhola Singh). 


42. 40 PAT 809 (Bhola Singh). 



OF OFFENCES AFFECTING THE HUMAN BODY 


gk 364, Note 4] 

fiHfty patting him in fright of the boy being murdered arid there is throughout 
the likelihood of the boy being murdered in case the ransom money was 
not paid for one reason or other, the accused are guilty of the aggravated 
forms of kidnapping and extortion under Sections 364 and 386. AIR 1957 
SC 381 : Cr LJ 559 [Ramchandra ). 

Where the case of the prosecution is that the person abducted has been 
murdered by the abductor, there is no scope for the charge under Section 364. 
AIR 1953 Hyd 249 : HYD 322 : CrLJ 1517 ( Saidulu ), which followed AIR 
1947 Cal 35 ; AIR 1945 Gal 42 ; AIR 1940 Cal 561. ' 

Where the prosecution case is that the accused murdered the deceased or 
abetted his murder and that the murder was committed in consequence of 
the abduction of the deceased by the accused the charge can be framed only 
under Section 302 or Section 302 read with Section 109. The case cannot 
be dealt with under Section 364 which is mainly a special case of enhan¬ 
ced punishment for a particular type of abetment of murder. The enhanced 
punishment will be applicable even though the murder is not committed in 
consequence of the abduction. But when murder is committed Section 364 
cannot apply. 43 To establish an offence punishable under Section 364, it 
must be proved that the person charged with the offence had the intention at 
the time of the abduction that the person abducted would be murdered or 
would be so disposed of as to be put in danger of being murdered. Even if 
after the abduction the accused person placed the abducted person in danger 
of being murdered that would not establish the charge of abduction punish¬ 
able under Section 364 against him. It would be necessary for the Crown 
to establish that he intended at the time of the abduction to place the abduct- 
ed person in a position which would put that person in danger of being 
murdered. 44 

Where a person is abducted in order that money may be extorted from 
his relatives, a conviction under Section 365 would be justifiable, because 
though the main object was to extort money, yet it necessarily followed that 
the abductor had the intent to secretly and wrongfully confine him. Section 
364 would not apply, as it does not follow as a matter of course that the 
abducted person was in danger of being murdered. 19 IC 167 (2) : 14 Cr LJ 
167 ( Po Lan ). 

3. Motive and circumstantial evidence. — See also Note 6 In a case 

under Section 364 depending on circumstantial evidence the question of 
motive is of great importance and if there is absence of motive it is the duty 
of the Judge to emphasize this absence of motive which is a circumstance in 
favour of the accused. AIR 1940 Cal 561 : 71 CLJ 597 : 192 IC 352 
({/. A* Ghose ). 

4. Proof. — An accused was charged with murdering a girl and also 
under Section 364 for abducting her. There was no evidence to show that 
the accused murdered her and there was nothing whatever to show that the 
motive for abducting her was to murder her or to put her in danger of being 
murdered. The only evidence given to prove that she was murdered was 
the evidence that the skeleton was that of the girl. The Judge said that for 
a charge under Section 364 it was not essential that the dead body should 
be beyond doubt proved to have been that of the girl. It was held that 
the Judge was quite wrong in telling the Jury that it was not essential to 

43. AIR 1947 Cal 35 : 224 IC 435 : 47 Cr 

LJ 680 (Akam Sheikh). 


44. AIR 1940 Cal 561 : 71 CLJ 597 : 192 
IC 352 (U. ,V. Chose). 
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(,/oved beyond doubt that the body was the body of the girl. Having 
regard to the particular facts of the case there could be no case of abduc¬ 
tion under Section 364 unless it had been conclusively proved that the girl 
had been murdered. To tell the Jury that even if they were not satisfied 
that the girl was murdered they could still find the accused guilty of an 
offence punishable under Section 364 was to mislead them on a most 
vital part of the case. AIR 1940 Cal 561 : 71 CLJ 597 : 192 IC 352 (U. X. 
Ghose). 

Where the accused persons are charged with offences under Sections 302, 
364 and 366, and the Court has considered it unsafe to act upon the con¬ 
fession as basis for the conviction in respect of murder, there is no reason 
why the confession in so far as it relates to the two offences of kidnapping 
and extortion should not be taken into consideration as against the accused 
to lend assurance to conclusion against them in so far as these offences are 
concerned based on circumstantial evidence. AIR 1957 SC 381 : Cr LJ 559 
(Ratmhandra). 

5. Section 364 and Section 302.— When the case for the prosecution 
is that the person abducted has been murdered by the abductor there can 
be no scope for a charge under Section 364. The abductor should be 
charged with murder pure' and simple. The device of prosecution, in cases 
where the evidence to establish the charge of murder is weak or inconclusive, 
of adding or preferring a charge under Section 364 in the hope that a Jury 
which may hesitate to find the accused guilty of murder on such slender 
evidence may be induced to find against him on the lesser charge is therefore 
unfair and should not be adopted. AIR 1940 Cal 56.1 : 71 CLJ 597 : 192 IC 
352 (IJ. N. Ghose). See also Note 1. 

6. Conviction. —Where an accused is charged under Sections 302 and 
364 and has been acquitted on a charge of murder, he can be convicted under 
Section 364. For this purpose the motive, the previous relations of the 
parties and the circumstances showing clearly that the deceased was abduc¬ 
ted with the object of being murdered or of being so disposed of as would 
put him in danger of being murdered should be taken into consideration. 
AIR 1954 Hyd 88 : Cr LJ 641 : 1953 HYD 756 ( Vadla). 

7. Charge.— You — on or about — at — (kidnapped) (abducted) PQ in 
order that PQ_ may be murdered or so disposed of as to be put in danger of 
being murdered and thereby committed an offence under Section 364, 

i. p. b c... 

365. Kidnapping or abducting with intent secretly 
and wrongfully to confine person. —Whoever kidnaps or 
abducts any person with intent to cause that person to secretly 
and wrongfully confined, shall be punished with imprisonment 
of either description for a term which may extend to seven years, 
and shall also be liable to fine. 

SYNOPSIS 


3 . 


Kidnapping or abducting with intent 
secretly and wrongfully to confine person . 
Intent to cause the person to he secretely and 
wrongfully confined. 

Trial. 


4. Conviction. 

5. Sentence . 

6. Section 365 or Section 342. 

7. Charge . 
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_ 1. Kidnapping or abducting with intent secretly and wrongfully 

to confine person. —Every word in the section and all its ingredients are 
important. See Note 1 to Section 363 and Note 1 to Section 364, 

2. Intent to cause the person to be secretly and wrongfully 

confined.-—Section 365 requires this intention. 27 Cr LJ 222 : 92 IC 213 ; 
AIR 1925 Lah 614 (Akbar Ali ). 29 Cr LJ 597 (/ ndarsingh) . The intention of 
accused, who are being tried under Section 365, at the time of the abduction, 
can be deduced from what they subsequently do. Where, the accused 
remove by force a girl who is unwilling to live with her husband from her 
father's house in his absence, at instance of her husband and subsequently 
take her to the house of the husband’s brother-in-law and conceal her there, 
so that her father should not be able to find her, the intention clearly being 
to secretly confine the girl in the house, the accused are guilty of the offence 
under Section 365. AIR 1936 All 360 ; 37 Cr LJ 827 : 1936 ALT 340 
(Ghungru). 1952-2 RAJ 548 : 1953 RLW 100. 

The word “proceed” in Sections 339 and 340, I. P. C. is not confined 
to the case of a person who can walk on his own legs or can move by 
physical means within his own power. It includes the case of proceeding 
by outside agency, which in the case of a baby means the agency of its 
natural protector or guardian. If a baby is kept shut up, so that its natural 
protector cannot get at it, it is a case of wrongful confinement. 62 CAL 629 
(Mahendranath). 

Where the accused intended to and actually did confine a girl wrongfully 
while he negotiated with her relatives for the payment of a sum of Rs. 690 which 
was practically her ransom, it was held that his act fell under Section 365. 
AIR 1923 Lah 158 : 24 Cr LJ 622 : 73 IC 510 (Bahadur Ali). An offence 
under Section 365 is clearly made out when there is a finding that the woman 
in question had been forcibly dragged out of her house and was kept 
locked up in a room in the house belonging to the accused, it is not correct 
to say, on the ground that as the house was in the abadi the fact of her 
having been locked in that house cannot be a secret and that therefore was 
no offence under the section. AIR 1954 All 51 : Cr LJ 46 ( Roshan ). Sec¬ 
tion 364 which provides for the case of a kidnapper whose object is that the 
person kidnapped may be murdered or may be so disposed of as to be put 
in danger of being murdered, is not applicable where the object of the 
kidnapper is to hold the kidnapped person to ransom. In such a case the 
kidnapper can be qonvicted properly either under Section 343 or Section 365. 
27 Cr LJ 64 : 91 IC 240 ( Samundar ). Where a person is abducted in order 
that money may be extorted from his relatives, a conviction under Sec¬ 
tion 365 would be justifiable, because though the main object was to extort 
money, yet it necessarily followed that the abductor had the intent to 
secretly and wrongfully confine him. Section 364 would not apply, as it does 
not follow as a matter of course that the abducted person was in danger of 
being murdered. 14 Cr LJ 167 : 19 IC 167 (Po Lan ). 

3. Trial.— Where the relatives of a woman abduct her after beating 
her paramour, their conviction for the beating does not bar a trial under 
Section 365 for the abduction as the case falls under Section 235 (1), Cr. P. C. 
3 Cr LJ 93 : 3 ALJR 2 {Baldeo) . 

4. Conviction. —An offence under Section 365 is, within the waning 
of Section 238, Cr. P. G., a minor offence as compared with offences under Sec¬ 
tion 366 and Section 376, L P. G., and the High Court can convict an accused 


Mwisrs. 
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too severe. ‘Six months’ 
LJ 827 : 1936 ALJ 340 


snce without a formal charge having been framed. AIR 
1954 M Bh 97 ( Ramsingh ). 

5. Sentence. —When the accused are men in respectable position and 
it would be sufficient punishment for them if they are sent to prison, 
sentence of three years 1 rigorous imprisonment is 
was held sufficient. AIR 1936 All 360 : 37 Gr 
( Ghungru ). 

6. Section 365 or Section 342.— Where the accused took away a wo¬ 

man from the house to their haveli where she was confined in broad daylight, 
it was held that the offence committed was one under Section 342 and not 
under Section 365. 29 Cr LJ 597 : 109 IC 677 (Inder Singh). 

7. Charge.— You—on or about — at—(kidnapped) (abducted) PQ^ with 
intent to cause to be secretly and wrongfully confined and thereby com¬ 
mitted an offence under Section 365, I. P. G.. . 

366. Kidnapping, abducting or inducing woman to 
compel her marriage, etc. —Whoever kidnaps or abducts any 
woman with intent that she may be compelled, or knowing it 
to be likely that she will be compelled, to marry any person against 
her will, or in order that she may be forced or seduced to illicit 
intercourse, or knowing it to be likely that she will be forced 
or seduced to illicit intercourse, shall be punished with im¬ 
prisonment of either description for a term which may 
extend to ten years, and shall also be liable to fine; and whoever, 
by means of criminal intimidation as defined in this Code or of 
abuse of authority or any other method of compulsion, induces 
any woman to go from any place with intent that she may be, 
or knowing that it is likely that she will be, forced or seduced to 
illicit intercourse with another person shall also be punishable as 
aforesaid. 

SYNOPSIS 


i. Kidnapping f abducting or inducing woman 

4e. 

Intention or knowledge. 

to compd her marriage etc. 

5. 

By means of criminal intimidation or of 

2. Kidnaps or abducts any woman. 


abuse of authority or any other methods of 

3. With intent that she may be compelled to 


compulsion. 

marry any person against her will. 

6. 

Charge . 

3a. Marry. 

7. 

Trial. 

3b. Against her will. 

8 . 

Proof. 

4. Or in order that she may be forced or 

9. 

Section 361 and Section 366. 

seduced to illicit intercourse. 

10 . 

Section 365 and Section 366. 

4a. Seduce. 

11 . 

Section 366 and Section 366-A. 

4b. Seduction and persuasion or deceitful means. 

12. 

Section 366 and Section 376. 

4c. Illicit intercourse. 

13. 

Punishment . 

4d . Intercourse with consent. 

14. 

Charge. 


1. Kidnapping, abducting or inducing woman to compel her 
marriage, etc. —Every word in the section and all its ingredients are im¬ 
portant. See Note 1 to Section 363 and Note 1 to Section 364. The headings 
of the following Notes 2, 3, 4 and 5 are the ingredients of this offence. 




Note 2] of offences affecting the human body 

ection 366 applies, whether the offence is kidnapping or abduction and 
the only additional ingredient required is that such kidnapping or abduction 
is with the object of marriage or seduction. 45 

When a young girl of 13 is being sent to an unknown place for the pur¬ 
pose of being sold, it is not an unlikely expectation in the minds of those 
who are conniving at it that there was a possibility of her being married 
against her will or being subjected to forcible illicit intercourse. 46 

Where there is no evidence to prove the dissolution of marriage of the 
wife with her husband and she continues to be his wife, in spite of her Natra 
marriage with another, the husband cannot be convicted under Section 366 
for forcibly taking her with him from her parent’s house. The fact that the 
wife was given away in Natra marriage to another does not itself lead to the 
conclusion that her marriage with the husband had been validly and legally 
dissolved. It is obvious from the language of Sections 362 and 366, Penal 
Code, that if a husband by force compels his wife to come to him and to live 
with him as his wife, he does not commit any offence under Section 366. 
AIR 1960 MP 24 ( P . Kukaji). 

Repudiation of marriage in the case of a Muslim girl must be confir¬ 
med by Court. 47 


2. Kidnaps or abducts any woman.—Sections 360 and 361 define 
‘kidnapping’. Section 362 defines ‘abduction’. See also Note 4 to Section 362. 

See commentary on Sections 360, 361 and 362. 

In ‘kidnapping’ consent of the person enticed is immaterial. In ‘abduc¬ 
tion’ consent of the person removed, if freely and voluntarily given, condones 
it. In ‘kidnapping’ the intent of the offender is irrelevant, but in ‘abduction’ 
it is the all important factor. ‘Kidnapping’ from lawful guardianship is not 
a continuing offence for as soon as the minor is removed out of his or her 
guardianship the offence is completed, but the person is being abducted not 
only when he is first taken from any place but also when he is removed from 
one place to another. 4751 In order that an offence under Section 366 may be 
proved, it is necessary to show that the girl or woman has been kidnapped 
or abducted from lawful guardianship. A man who commits sexual inter¬ 
course with a girl in a field near her own home without having any intention 
of taking her away with him is not guilty of an offence under Section 366, 
but a man who has intercourse with a minor girl even with her consent is 
guilty of the offence of rape. 1932 ALL 580 : 34 Cr LJ 100 : 141 IC 127 
( Abdool ). A misrepresentation as to intention of a person (in stating the 
purpose for which the consent is asked) is a misrepresentation of a “fact”, 
36 MAD 453 (Jaladu). Where two girls under the age of 16 years ran away 
from their houses and remained for one or two days in the house of a woman 
who belonged to the caste of Naiks in Kumaun and no report was made to 
the pradhan or the patwari, it was held that the woman in whose house the 
girls stayed was properlv convicted of an offence under Section 366. 34 ALL 

340 (Jasauli). 


45. AIR 1964 Punj 83 [Sulekh Chand) : 65 
Punj LR 702 : (1963) 2 PUNJ 678. 

46. AIR 1.964 Punj 357 : 66 Punj LR 237. 

47. AIR 1934 Cai 104 ; AIR 1960 MP 24 


( Kukaji ). 

47a. AIR 1953 Punj 258 : Or LJ 1790 ; 55 
PLR 339 (Gurdas) which referred to 
AIR 1933 Cal 191; AIR 1934 Pat 170. 
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^ 3. With intent that she may be compelled or knowing it to be 
likely that she will be compelled to marry any person against her 
will.— In a case under Section 366, intention is a matter of inference from the 
circumstances of the case and the subsequent conduct of the accused after 
the abduction has taken place. 48 In order to establish an offence under Sec¬ 
tion 366, a special intent or knowledge is necessary and such an intent or 
knowledge cannot be presumed in a child of immature age. 49 The intendon 
of the accused is the basis and the gravamen of an offence under . Section 366. 
The volition, the intention and the conduct of the woman do not determine 
the offence; they can only bear upon the intent with which the accused 
kidnapped or abducted the woman, and the intent of the accused is the vital 
question for determination in each case. Once the necessary intent of the 
accused is established the offence is complete, whether or not the accused 
succeeded in effecting his purpose, and whether or not in the event the 
woman consented to the marriage or the illicit intercourse. 11 RANG 213 
FB (Khalil). Where the mother and the accused take the minor daughter 
from the father in order to marry her without the father’s consent and against 
his wish, the act amounts to taking out of the keeping of the lawful guardian¬ 
ship of the father and the accused is guilty. 50 The essential ingredient of an 
offence under Section 366 or Section 366-A, is that the accused intended or 
knew that it was likely that the abducted woman might or would be com¬ 
pelled to marry a person against her will or that she might or would be 
forced or seduced to illicit intercourse. Where it is not proved clearly upon 
the evidence on the record that the accused abducted a woman with the 
intention or knowledge that she was likely to be compelled to marry a person 
against her will or with the intention or knowledge that she might or would 
be forced or seduced to illicit intercourse the accused cannot be convicted 
under Section 366, however reprehensible his conduct may be deemed in 
abducting a married woman from her husband’s home. 51 In 1 Weir 348 
( Howka ), it was held that where the mother in good faith believed that she 
was entitled to the custody of her minor children a conviction for kidnapping 
them from the guardianship of the father should be set aside and it was 
found that the mother in good faith believed that she was entitled to the 
custody of her minor children. Where a fatherless Muhammadan girl of 
about 10 or 11 years of age was taken away with the consent of her mother 
and married against the wishes of her brother who was her guardian for 
marriage and against her own will, it was held that an offence under Sec¬ 
tion 366 was committed. In such a case it is unnecessary to consider whether 
the girl had any right to act of her own free will in the matter. 53 Where a 
girl of 18 was abducted from the custody of her mother and married to one 
of the accused who were her near relations and the report made by the 
mother to the police was to the effect that the accused being the nearest 
paternal relations had certainly superior right to the possession of the girl 
but that they had no right to take her away forcibly without paying the 
mother some compensation for the trouble and expense that she had incurred 
in bringing up the girl, it was held that an offence was technically committed 
and accused was guilty under Section 366, but having regard to the fact that 
the parties are very close relations and that the mother herself did not take 
a very serious view of the matter when she lodged the first information report, a 


48. 29 Cr LJ 643 : 110 iC 99 (Santa Singh) ■ 

49. AIR 1916 Rah 352 : 34 Cr LJ 1003 • 
17 Cr LJ 283 (Mthran). 

50. AIR 1934 Oudh 89 : 35 Cr LJ 469 
147 XC 670 (Hulla). 

51. AIR 1933 Oudh 45 : 34 Cr LJ 220 


52. 


141 IC 741 ; 9 OWN 1181 
AIR 1925 Oudh 328. 26 Cr 
(Sundamngh ). 

AIR 1925 Cal 578 : 26 Cr LJ 290 
IC 434 (Ahmed), 


(Prag) ; 
LJ 695 


84 
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' sentence was sufficient. 68 In kidnapping the intent of the offender 

Is a wholly irrelevant consideration, but in abduction it is the all-important 
factor, li LAH 178 (Sant Ram), Even repeated requests to a girl who knew 
her limitations, namely, that she was completely within the grip of the 
requester where she was imprisoned and was given no food and drink, 
certainly, amounts to forcing her to consent. Even if consent in such circum¬ 
stances would have been given, that would not amount to consent in law. 
This is hardly anything less than what can be called ‘force’ in law. Requisite 
intention that she may be compelled to marry is present in such a case. 
1950 GUT 185 . AIR 1951 Qri 142 (Jogayya). 

3-a. Marry. --Section 366 applies to the case of abduction of a married 
woman with intent to compel her to marry. The word “marry” therein 
implies, as in Section 494, I. P. C., going through a form of marriage, whether 
the same is in fact valid or not. 45 CAL 641 (Taker Khan), See also 11 LAH 
178 (Sant Ram), 

Repudiation of marriage in the case of Muslim girl must be confirmed 
by Court. 54 

3-b. Against her will. —One view ; Where a girl, being over 14 and 
under 16 years and in lawful custody, consents to an act of illicit intercourse 
with a man and is persuaded to elope with that man for that purpose, the 
offence under Section 366 is committed. 55 Section 366 is an aggravated 
form of Section 363. The consent of the girl does not exonerate the seducer. 
The underlying policy of the section is to uphold the lawful authority of 
parents or guardians over their minor wards, to throw a ring of protection 
over the girls themselves and to penalise sexual commerce on the part of 
persons who corrupt or attempt to corrupt the morals of minor girls by taking 
improper advantage of their youth and inexperience. 56 The aim of the 
provisions of Section 366-A is to prevent immorality and the provisions are 
framed more with the desire of the safeguarding the public interest of morality 
than the chastity of one particular woman. The consent therefore of the 
minor against whom the offence is committed is immaterial. The consent 
might have been induced and any reason given by the accused to move the 
girl from one place to another is sufficient inducement. Once the offence of 
inducement is proved, the girl’s subsequent willingness will neither prevent 
the offence nor reduce the gravity of the offence. 57 " The principle of Section 
366 is to uphold the lawful authority of the parents or guardians over their 
minor wards and to throw a ring of protection over the girls themselves and 
to penalise sexual commerce on the part of persons who corrupt or attempt 
the morals of the minor girls by taking improper advantage of their youth 
and inexperience. Hence, the consent given by a minor female is no consent 
at all for the purposes of Section 366. 6 * The intention of the accused is the 
basis and the gravamen of an offence under Section 366. The volition, the 
intention and the conduct of the woman do not determine the offence ; they 
can only bear upon the intent with which the accused kidnapped or abduc¬ 
ted the woman, and the intent of the accused is the vital question for determi¬ 
nation in each case. Once the necessary intent of the accused is established the 
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ce is complete whether or not the accused succeeded in effecting his pur¬ 
pose, and whether or not in the event the woman consented to the marriage or 
the illicit intercourse. 11 RANG 213 FB {Khalil). In the case under Section 366 
the consent of the girl makes no difference to the offence but it has a bearing 
on the sentence when she is not altogether a child, although legally a minor. 
AIR 1926 Lah 547 (2) : 27 Cr LJ 851 : 95 IC 931 {Khem Das). 

When a girl of less than 18 years is taken away from the keeping of her 
father by the accused with the object of marriage or seduction, he is guilty 
of an offence of kidnapping punishable under Section 366, notwithstanding 
the fact that the girl accompanied him of her own accord and not as a 
result of force or misrepresentation. 59 

A different view .—The “will” referred to in the first part of the section 
means the will of the girl and certainly does not mean the will of her 
guardian. 60 Section 366-A can only be applicable if the taking away of the 
girl was “with intent that such girl may be, or knowing that it is likely that 
she will be, forced or seduced to illicit intercourse”. While under Section 
366, the removal of a minor even with the intention of giving her in marriage 
without her consent is illegal if she is under 16 years of age, this is not so if 
she is above that age. Where the evidence showed that it was with the idea 
of getting her married, perhaps for a consideration, that the girl was removed 
and it was found by the Sessions Court that, at the time the girl was remo¬ 
ved, there was no intention on the part of either accused that appellant No. 1 
should have sexual intercourse with her, and moreover, the girl in her evi¬ 
dence disclosed that she was induced to leave the house of her uncle tempted 
by the offer of a wealthy bridegroom and a happy marriage and further that 
wherever her marriage was talked of, her own consent was asked for, it was 
held that the conviction of the accused under Section 366-A could not stand. 
The case under Section 366 was also not made out. 01 See also AIR 1943 Pat 
109 : 43 Cr LJ 918 ; 203 IC 163 [Dhurm). 

4, Or in order that she may be forced or seduced to illicit inter¬ 
course or knowing it to be likely that she will be forced or seduced 
to illicit intercourse. —The word “forced” in Section 366 is used in its 
ordinary dictionary sense and includes force by stress of circumstances. 
“Seduction” in the section is not used in the narrow sense of inducing a girl 
to part with her virtue for the first time, but includes subsequent seduction 
for further acts of illicit intercourse. If the girl was sixteen or over, she 
could only be abducted and not kidnapped, but if she was under sixteen she 
could be kidnapped a*s well as abducted if the taking was by force or the 
taking or enticing was by deceitful means. 57 GAL 1074 ( Prafulla). 

Even if the abduction took place in broad daylight and was not accom¬ 
panied with much force or violence, there may be no reason to suppose that 
the woman went with the appellant willingly. The conclusion that the 
accused abducted the woman with the criminal intent necessary to an offence 
under Section 366 is right. 45 GAL 641 (Taker Khan). Where a minor girl 
is kidnapped and later on it is found that the accused had illicit intercourse 
with her the accused is liable to be punished under Section 366. AIR 1957 
Assam 39 (K. Prasad ). 

4-a Seduce.— Seduction to illicit intercourse contemplated by the sec¬ 

tion does not mean merely straying from the path of virtue by a female for the 
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first time. The verb ‘seduce' is used in two senses. It is used in its ordinary and 
narrow sense as inducing a woman to stray from the path of virtue for the 
first time ; it is also used in the wider sense of inducing a woman to submit to 
illicit intercourse at any time or on any occasion. It is in the latter sense that 
the expression has been used in Ss. 366 and 366-A, which sections partially 
overlap. 

A case in which a girl had strayed from the path of virtue when she 
was in the custody of her guardian and had with a view to carry on her 
affair accompanied her seducer or another person may fall within the terms 
of Section 366 or Section 366-A whichever applies. But where a woman 
follows the profession of a prostitute, that is, she is accustomed to offer her¬ 
self promiscuously for money to “customers”, and in following that profes¬ 
sion she is encouraged or assisted by someone, no offence under Section 366-A 
is committed by such person, for it cannot be said that the person who assists 
a girl accustomed to indulge in promiscuous intercourse for money in carry¬ 
ing on her profession acts with intent or knowledge that she will be forced 
or seduced to illicit intercourse. Seduction implies surrender of her body 
by a woman who is otherwise reluctant or unwilling to submit herself to 
illicit intercourse in consequence of persuasion, flattery, blandishment or 
importunity, whether such surrender is for the first time or is preceded by 
similar surrender on earlier occasions. But where a woman offers herself for 
intercourse for money, not casually but in the course of her profession as a 
prostitute, there are no scruples nor reluctance to be overcome, and surren¬ 
der by her is not seduction within the Code. It cannot therefore be held 
that a person who instigates the profession of a prostitute abets him to do an 
act with intent that she may or with knowledge that she will be seduced to 
illicit intercourse. 62 Any act on the part of a person to lead a woman astray 
from the path of rectitude is seduction and if it is followed by intercourse, it 
will be seduction for illicit intercourse. The word “seduced” should be un¬ 
derstood in a wider sense of inducing a girl to carnal connection at any time 
or any occasion, 63 The term “seduce” is used in the general sense of “enticing 
or tempting”, and not in the limited sense of committing the first act of 
illicit intercourse. The substantial offence under the section is the act of 
kidnapping or abduction. The illicit nature of the intercourse for which the 
kidnapping or abduction takes place constitutes an aggravation of the offence. 
Hence a person can be guilty of an offence under this section even where 
the girl kidnapped had illicit intercourse with him before the kidnapping 
took place. 64 The girl’s consent might always be revoked, and if it were 
revoked force or a further seduction would be essential before an act of illicit 
intercourse could take place ; and even if it were not revoked, it is difficult 
to see how the act of illicit intercourse could take place without at least some 
overture, however slight, being made by the male person, which overture, 
however slight, could properly be called a “seduction” to “illicit inter¬ 
course”, 65 The words “seduced to illicit intercourse” mean ‘induced to 
surrender or abandon a condition of purity from unlawful sexual intercourse : 
though it is not restricted to inducing a girl to surrender her chastity for the 
first time but covers the case in which the girl having surrendered her virtue 
in the past, had returned to a life of purity at the time of the kidnapping ; 
but if the girl was already leading a life of indulgence in unlawful sexual 
intercourse at the time of the kidnapping and was pregnant clue to such 
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awful sexual intercourse the accused cannot be said to have kidnapped 
her in order that she might be seduced to illicit intercourse. 66 “Seduction” 
includes subsequent seduction for further acts of illicit intercourse. 57 GAL 
1074 (Prafttlla). AIR 1929 All 82 : 30 Cr IJ 218 ; AIR 1955 Andhra 59 : 
Gr LJ 581 ; 59 BOM 652 : AIR 1935 Bom 189 ; 60 GAL 1457 : AIR 1933 
Cal 718 ; 1935 MWN 358 : 9 PAT 647 : AIR 1929 Pat 651 ; AIR 1988 Punj 
323 : 59 PLR 564 ; AIR 1927 Sind 97 : 27 Gr LJ 1292. Seduction is commit¬ 
ted even where the woman had illicit intercourse with the accused before she 
was kidnapped. 67 In order to have conviction under Section 366 it is not 
necessary to establish by independent evidence that the girl was seduced to 
illicit intercourse and that such seduction was separate from atm independent 
of the original seduction which resulted in her abduction. The proximity 
of both the events is an important factor and so long as the Court is satisfied 
that the effect of inducement which was the cause of abduction continued 
till the time of the illicit intercourse, it is legally open to it to hold that the 
girl was seduced to illicit sexual intercourse. 68 Section 366 is not applicable 
where a girl at the time of the kidnapping from lawful guardianship intends 
to cohabit of her own free will with the kidnapper. 69 If the girl herself 
encourages improper sexual relations without the man using any artifice it is 
no seduction. 59 PLR 564 ( Kartarsingh ). 

It is ‘seduction’ when a woman is induced to consent to unlawful sexual 
intercourse by enticements and pursuation overcoming her reluctance and 
scruples. It occurs where a man abuses the simplicity and the confidence 
of a woman to obtain by false promise what she ought not to give. It is a 
criminal offence where a female under 18 years has been induced to sur¬ 
render her chastity to an unlawful sexual intercourse. Where this has been 
accomplished by her seducer by the use of seductive arts such as flattery, 
solicitation, importunity or by importing some other species of artifice, be- 
guiletnent or deception, the offence is completed. It does not matter whe¬ 
ther the accused person achieved his object by means of brute force or she 
may have capitulated to the gentle promptings of confiding love by deceit¬ 
ful promises; his guilt in either case is established. 

The term ‘seduction’ implies that the woman is led away or is induced 
to stray away from the path of rectitude. The act of seduction is done when 
the girl is drawn away from the virtuous course and then made to yield her 
chastity. But where the deviation on the part of the girl is the result of the 
promptings of her own inclinations, and she herself permits or encourages 
improper sexual relations, as opportunity comes her way, without the aid of 
any artifice or will on the part of the man, it is no seduction. 

The word ‘seduced’is not used in the narrow sense, of inducing a girl 
to part with her virtue for the first time, but includes subsequent seduction 
for further acts of illicit intercourse. The words “seduced to illicit inter¬ 
course” do not refer to the first act of seduction only when she is lured into 
surrendering her chastity. It will be a mistake to imagine that a single 
error on the part of the female will place her beyond the protection pf the 
law punishing deduction. 70 


66. AIR 1955 Cal 100 . Cr LJ 347 
(Aswini). 59 PLR 564 (K'arlarsingk). 
AIR 1927 Sind 104 : 99 IC 98. 

67. AIR 1930 Marl 980: 129 IC 463 {Sup- 
piak). 9 PAT 647: AIR 1929 Pat 
651. 


68. AIR 1927 Lah 370 : 28 Cr LJ 413 : 101 
IC 189 {TnMiy. 

69. 2 Cr LJ 476 : 1905 UBR 17 {Nga 
JVge). 

70. 59 PLR 564 (Kartarsingh). AIR 1958 

Punj 323. ■ ■ 




1 


Note 4-d] of offences affecting the human body 

accused cannot be convicted of this offence unless the girl was leading 
a life pure from unlawful sexual intercourse at the time when the kidnapping 
took place. This does not mean that it is necessary to prove that the girl has 
never at any time surrendered her condition of purity from unlawful sexual in¬ 
tercourse. She may have surrendered it in the past, and thereafter have resumed 
a life of purity. On the other hand, if she is already leading a life of indulg¬ 
ence in unlawful sexual intercourse, it cannot be said that she was kidnapped 
“in order that she might be seduced to illicit intercourse.” 60 CAL 1457 
(Shaheb Ali). The word 'seduced’ in Section 366-A, is used in the ordinary 
sense of enticing or tempting irrespective of whether the girl had been 
previously compelled or has submitted to illicit intercourse. 71 

Another view .—The phrase “seduced to illicit intercourse” implies two 
distinct stages in the acts of the accused, the seduction and the illicit inter¬ 
course. These must be two distinct acts, though they may follow in immedi¬ 
ate sequence. The words or actions of the accused which induced the girl 
to submit to the illicit intercourse must precede the actual act. The 
reason for this is possibly that sometimes the word “seduction” is used by 
itself to include comprehensively the “seducing” and the “intercourse” ; but 
where both words are used “seduced to” can only refer to the preliminary 
act of persuasion. 

4 -b. Seduction and persuasion or deceitful means .—See AIR 1958 
Ori 224 in Note 6-f to Section 36L The girl’s consent might always be 
revoked, and if it were revoked force or a further seduction would be essential 
before an act of illicit intercourse could take place; and even if it were not 
revoked, it is difficult to see how the act of illicit intercourse could take place 
without at least some overture, however slight, being made by the male 
person, which overture, however slight, could properly be called a “seduction” 
to “illicit intercourse.” AIR 1944 Bom 159 : 46 blr 203 : 45 Cr LJ 750 
f Ayubkhan). Seduction is a comprehensive expression and it does not exclude 
the possibility of deceitful means being used in order that seduction may be 
practised with effect. AIR 1930 Gal 433: 126 IG 762:31 Gr LJ 1092 
(Mrf. Jalaluddin) . A misrepresentation as to intention of a person (in stating 
the purpose for which consent is asked) is a misrepresentation of a ‘fact 5 . 36 
MAD 453 (Jaladu ). 

4«c. Illicit intercourse.— See also Note 4-a. The words ‘illicit inter¬ 
course 5 in Section 366 mean sexual intercourse between a man and a 
women who are not husband and wife. It is not necessary that the women 
should be a married woman. 6 Cr LJ 9 : 4 ALJ 482: 1907 AWN 199 
( Mahbub ). A person may be guilty of kidnapping a girl for the purpose of 
seducing her to illicit intercourse even though he had also had such inter¬ 
course prior to the kidnapping. 9 PAT 647 (Krishna), 

4-d. Intercourse with consent. —Section 366 is an aggravated form 
of Section 353. The consent of the girl does not exonerate the seducer. 
The underlying policy of the section is to uphold the lawful authority of 
parents or guardians over their minor wards, to throw a ring of protection 
over the girls and to penalise sexual commerce on the part of persons who 
corrupt or attempt to corrupt the morals of minor girls by taking improper 
advantage of their youth and inexperience. AIR 1930 All 19.(2) : 31 
Gr LJ 85 : 120 IG 433 (Sultan), 
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3’he offence of kidnapping a minor 
seduced to illicit intercourse is established 



girl, in order that she may be 

--- -— by the accused taking her from 

lawful guardianship, with such object, although she left home with the inten¬ 
tion of having illicit intercourse with him. 49 CAL 905 (Safdar). 

Contra. —Where she was a consenting party to a comfortable home 
being found lor her, and there was never any question of her being married 
against her will or forced or seduced to illicit intercourse, no offence is made 
out under Section 366. 1 Cr LJ 949 : 5 PLR 410: PR 13 of 1904 (Durga Das). 
Section 366 is not applicable where a girl at the time of the kidnapping from 
lawful guardianship intends to cohabit of her own will with the kidnapper. 
2 Cr LJ 476 : 1905 UBR 17 (J\ r ga Nge). 

4-c. Intention or knowledge.- See Apx. A. The existence of an 
intention, like any other fact, has to be inferred by evidence of conduct and 
circumstances, as intention is after all a matter of inference from the circum¬ 
stances of the case and the subsequent conduct of the accused after the abduc¬ 
tion has taken place. When young girls of marriageable age are abducted 
the initial presumption is that the abduction was with the intention of having- 
sexual intercourse with them ether forcibly or with their consent after seduction. 
AIR 1954 M Bh 97 ( Ramsingh ). In a case under Section 366, it is the duty 
of the prosecution to prove that the abduction took place with the intention 
mentioned in the section, but then the intention can also be inferred from 
the conduct of the accused and the circumstances of the case. Ordinarily 
it is not possible for the prosecution to establish the intention except by proving 
the conduct. A girl of about 14 years was forcibly abducted by the accused! 
it. was held that no inference except of the intention such as is' mentioned iii 
Section 366 is possible/ 2 It is practically impossible for the prosecution in 
cases of kidnapping and abduction to establish affirmatively the intention 
with which a woman is abducted. But it is a fair and justifiable presump¬ 
tion that when any woman is kidnapped or abducted it is undoubtedly with 
one or other of the intents specified in Section 366. The intention is more 
or less a matter of inference though there may be cases where the matter is 
capable ol direct proof. It is for the accused to explain away incriminatin'' 
circumstances. 73 Even a forcible abduction does not amount to an offence 
under Section 366, unless there are other ingredients namely the intention 
either that the girl should be seduced or forced to illicit intercourse or that 
she should be compelled to marry against her will. In cases of forcible 
abduction, there can seldom be direct evidence as to the actual intention 
of the abductor and that intention must be inferred from the circumstances 
of each case under Section 114, Evidence Act. Human nature being what 
it is, whenever one finds a young man abducting a girl of marriageable 
age, the first natural presumption must be that he has abducted her with 
the intention of having sexual intercourse with her either forcibly, or with 
het consent, aftci seduction, o.i after marrying her. It be has any intention 
other than that which is suggested by the natural circumstances of the case, 
the burden lies upon him under Section 106, Evidence Act, to prove that 
intention. 71 Where the girl has already consented to illicit intercourse, 
intention to seduce to illicit intercourse cannot be presumed/ 5 Chapter 14 
of I.P.C. makes abduction an offence only when it is committed with certain 
intents. The mere taking of a girl to the house of emigration recruiter is 
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fence within the meaning of Section 366. 76 There are two ingredients of 
an offence under Section 366. First there must be a kidnapping or an 
abduction as defined in Section 361 or Section 362, and secondly, the kidnap¬ 
ping or the abduction must be done with the intent or with the knowledge or 
with the object that certain things will happen as specified in Section 366. The 
intent with which a woman is abducted or kidnapped is more or less a 
matter of inference. There may be some cases in which the matter is capable 
of direct proof, but very generally one has to infer from the circumstances 
of the case and the subsequent conduct of the accused as to what was the 
intention'with which the kidnapping or the abduction had been brought 
about. But the circumstances of the case which though incriminating to 
outward appearances may yet be capable of a perfectly good and reasonable 
explanation, and may be fully compatible with the innocence of the accused. 
In such cases it would be for the accused to explain away the incriminating 
circumstances and to prove that he had no improper or sinister object in 
view. AIR 1921 Lah 323: 67 IC 731 ( Chandu ). Sec also 12 Cr LJ 393 : 
11 IC 577 (Naba) ; 29 Cr LJ 643 ; 110 IC 99 (Santa Singh). 

5. Whoever by means of criminal intimidation as defined in 
the Code or of abase of authority or any other method of compulsion 
induces any woman to go from any place with intent that she may 
be or knowing that it is likely that she will be forced or seduced to 
illicit intercourse with another person. —If these ingredients exist, the 
offence is punishable under Section 366 even if the act does not constitute 
kidnapping or abduction. Criminal intimidation is defined in Section 503. 
See Notes 4, 4-a, 4-b, 4-c, 4~d and 4-e. 

6. Charge.— The alternative charges against the accused of kidnapping 
and abduction should not be framed in one charge. It is desirable that 
there should be separate charges in the alternative for these offences. 77 In a 
case where an accused person is chaged with both kidnapping and abduction 
it is essential to take a separate verdict on each charge. If this is not done, 
it may become a mere matter of speculation as to what the decision of the 
jury really was. 78 A charge of kidnapping is not a fair, proper or 
sufficient notice of a charge of abduction and a conviction for abduction is 
improper. 79 When the question of the age of the prosecutrix is in dispute 
a charge under Section 366 of kidnapping and abduction in the alternative is 
not illegal, 57 GAL 1074 (P. Basu). Where an accused is charged for 
kidnapping and abduction sparate charges are necessary and if the 
accused is charged only under Section 366, the charge is entirely defective, 
illegal and prejudicial to the accused. 80 If accused is to be charged in the 
alternative of kidnapping or abduction of a minor girl a separate charge 
must be framed in respect of each offence that is to say, one charge for 
the offence of kidnapping a minor girl with the intention of seducing her to 
illicit intercourse and another charge for the offence of abducting the girl 
with the same intention. AIR 1934 Pat 170: 15 PLT 229 : 35 Cr LJ 814 
(. Jmgli )* 

^ It is not sufficient merely to charge an accused in the bare words of the 
section. Particulars must alway s be given sufficient to give him notice of 
the matter with which he is charged. Where a charge under Section 366 
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hot only referred to kidnapping and abduction in the alternative, but failed 
to give any particulars to show which kind of kidnapping (if any) was alleged 
or the age of the women, such charge was defective. If, however, such 
omissions have not occasioned a failure of justice. Section 537, Gr P.G. applies 
and the conviction cannot be set aside on that ground alone.. The joinder 
of the two offences of kidnapping and abduction in the alternative in one 
charge is an irregularity and not an illegality and, when no failure of justice 
has been occasioned, Section 537, Gr P. C. applies. An accused may be 
charged separately with kidnapping and with abduction and tried at one 
trial for each of such offences. 81 It is desirable that the accused should be 
charged separately for kidnapping or abduction. But the omission in 
splitting up the whole thing into two parts would not be sufficient for the 
interference of the High Court unless it appears that that omission had caused 
a failure of justice or that the accused was in any way prejudiced thereby 
especially when the age of the prosecutrix is in dispute, and the accused is 
not prejudiced by the alternate charge, if the points material for the charges 
have been separately framed 

7. Trial.—Where (l was charged and acquitted of abduction only 

retrial for kidnapping may not be ordered. AIR 1953 Punj 258 : Gr LJ 1790 : 
55 PLR 339 (Gurdas). Ordinary criminal tribunal has jurisdiction when a naval 
rating is prosecuted under Section 366 for offence committed by him during 
leave of absence. Reference need not be made to Naval authorities under 
Section 46 of Indian Navy Discspline Act, 1934. 58 blr 157 (D. T. Bhujbal). 

Joint trial.—Joint trial of an accused charged with offence mentioned in 
Section 366 and accused charged with commission of both abduction and 
kidnapping is irregular and prejudicial to the accused ; consequently conviction 
based on such trial should be set aside. AIR 1933 Gal 563 : 34 Cr LJ 682 
(. Mozam ). 

8. Proof. —The ingredients to be proved are the headings of Note 5 
or Notes 2, 3 and 4. Proof of intention ;—See Note 4-f. Evidence in cases 
of abduction i—See Note 12 to Section 362. The girl alleged to have been 
abducted being a co-conspirator in the crime her evidence alone cannot 
safely be regard as a basis for conviction in the absence of independent evid¬ 
ence. AIR 1958 Pat 412 ( D. Thakur ). (Contra 1953 Raj LW 255). 

Proof of age in cases of kidnapping or abduction.- fe Note 8-b to 
Section 361. Age must be proved properly. AIR 1930 Cal 437 : 51 GLJ 352 : 

129 IC 834 ( Mohiuddin ). 

9. Section 361 and Section 366.—If the allegation is that the accused 
had committed the offence of kindnapping a minor for the purpose of illicit 
intercourse on a date prior to 15-7-49, when the amendment of Section 361 
fixing the outside age limit for girls at 18 came into force, the prosecution 
has to prove as the law then was, that the girl was under 16 years of age on 
the date of the alleged offence, If the Court, on the evidence, hesitates to 
hold that the girl was below 16 on that date the accused cannot be convicted 
under Section 366, although the Court holds there is also affirmative evidence 
that the girl was below 18 years. The accused cannot be convicted under 
Section 366 on the count of abducting the girl for illicit intercourse when 
that charge was not sought to be proved against her and there was neither 
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Evidence on record to warrant the conclusion that the girl was compelled or 
induced by any deceitful means, by the accused, to go from her father’s place 
nor was any question put to the accused in her examination under Sec¬ 
tion 342, Cr P. C. AIR 1955 SC 574 : Cr IJ 1296 {Ram Devi). 

10. Section 365 and Section 366* —Where accused abducts a woman 
by force and there is no evidence about intention to compel her to marry 
against her will or to force or seduce her to illicit intercourse and the woman 
does not return home, the case falls under Section 365 and not under Section 
366. 3953 RLW 100 : 1952-5 RAJ 548 (Madho). 


11. Section 366. 

Any woman. 

Kidnaps or abducts. 

In order that she may be forced 
or seduced to illicit intercourse or 
knowing it to be likely that she will 
be forced or seduced to illicit inter¬ 
course. 


18. 


Section 366-A. 

Any minor girl under the age of 


By any means whatsoever induces 
to go from any place or to do any 
act with intent that such girl may 
bear knowing that it is likely that 
she will be forced or seduced to 
illicit intercourse with any person. 

12. Section 366 and Section 376. —A charge under Section 366 

involves elements and questions of facts different from a charge under Sec¬ 
tion 376. Where, therefore, the appellant had forcibly carried away the 
complainant and had subsequently raped her, it was held that he had 
brought himself within the purview of Section 366 the moment he forcibly 
carried her away with the intention required by that section, and the inflic¬ 
tion of a separate additional sentence under Section 376 was not contrary to 
the provisions of Section 71. 7 LAH 484 ( Ghiilam ). 8 blr 120 followed. It 

is not competent to a judge in appeal to alter a charge under Section 376 
to one under the latter section which involves different elements and different 
questions of fact from a charge under Section 376. 8 blr 120 : 3 Cr LJ 

240 {Sakharam ). 

Accused was charged under Sections 36 1 and 376. Sessions Judge found 
that the girl was not an unwilling agent in going away with the accused and 
that sexual intercourse was not against her will. The age of the girl was 
found to be more than 14 years but less than 16 years when rape was com¬ 
mitted. It was held that offence did not come under Section 376 but that 
the offence under Section 366 was proved. 1953 JK 21 : Or LJ 1356 
( Jllamdin ). 

13. Punishment. —The consent of the girl makes no difference to the 
offence under Section 366 but when she is not altogether a child, though 
legally a minor, it has a bearing on the question of sentence. 83 Under Sec¬ 
tion 363, imprisonment which may extent to seven years is the punishment 
for kidnapping. The extra three years prescribed by Section 366 are most 
appropriate for the intention to bring force or pursuasion to bear on the girl 
after she has been removed from the shelter of her home and deprived of the 
support which her guardian’s presence would give her in resisting either 
threats or enticements. If the legislature intended that the offender should 
be liable to the higher punishment in every case in which he intended that 
the girl should have illicit intercourse with some man, it would be easy to 
say so in plain terms. 2 Cr LJ 476 : 1905 UBR 17 (Nga Nge). 


83, 27 Cr LJ 851 : AIR 1926 Lah 547 j 95 IC 931 {Khem Das) 
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.nowhere offences under Section 366 are frequent sentence should be severe. 
AIR 1929 All 916 ( Imrat ). 

14. Charge.—You—on or about—-at—[(kidnapped) (abducted) P(f 
a woman with intent that she may be compelled or knowing it to be likely 
that she will be compelled to marry any person against her will or in order 
that she may be forced or seduced to illicit intercourse or knowing it to be 
likely that she will be forced or seduced to illicit intercourse] [by means of 
(criminal intimidation) (abuse of authority) (compulsion) induced PQ 
a woman to go from a place to wit—with in tent that she may be or knowing 
that it is likely that she will be forced or seduced to illicit intercourse] and 
thereby committed an offence under Section 366, I. P. C. .. . 

366-A. Procuration of minor girl. —Whoever, by any 
means whatsoever, induces any minor girl under the age of 
eighteen years to go from any place or to do any act with intent 
that such girl may be, or knowing that it is likely that she will 
be, forced or ‘seduced’ to illicit intercourse with another person, 
shall be punishable with imprisonment which may extend to ten 
years, and shall also be liable to fine. 





SYNOPSIS 

7* 

Procuration of minor girl. 




ing that it is likely that she will be forced 

2 . 

By an v means whatsoever. 




or seduced lo illicit intercourse with another 

O 

3 .*::: 

Induces any minor girl under 

the 

age of 


person. 


lily ears. 



7. 

lllicit intercourse. 

3a. 

Proof of age. 



8. 

Another person. 

4. 

To go front any place or to do any act. 

!J. 

Charge , 

5. 

Continuing offence . 



10 . 

Proof 

6. 

With intent that such girl may 

be or 

know - 




1. Procuration of minor girl. —Every word in the section and all its 
ingredients are important. The aim of the provisions of Section 366-A is* to 
prevent immorality and the provisions are framed more with the desire of 
safeguarding the public interest of morality than the chastity of one partT 
cular woman. The consent therefore of the minor against whom the offence 
is committed is immaterial. The consent might have been induced and any 
reason given by the accused to move the girl from one place to another is 
sufficient inducement. Once the offence of inducement is proved, the girl’s 
subsequent willingness will neither prevent the offence nor reduce the gravity 
of the offence. AIR 1929 All 709 (2) : 30 Gr LJ 890 ; 118 IG 190 (Bhaowati 
Prasad), AIR 1961 MP 104 {Taj). 

There are three principal ingredients of the offence contemplated by 
Section 366-A ; 

(a) that a minor girl below the age of 18 years is induced by the 
accused ; 

\b) that she is induced to go from any place or to do any act ; and 

(c) that she is so induced with intent that she may be or knowing that 
it is likely that she will be forced or seduced to illicit intercourse 
with another person. 8,1 

See AIR 1961 Bom 282 in Note 1 to Section 361* 


84. AIR 1962 SC 1908 ( Ratnesh ). See also AIR 1962 SC 1908 in Note 4 to S. 366. 





-A, Note 5) of offences affecting the human body 

2 By any means whatsoever. —A person who merely accompanies 
a woman going out to ply her profession of a prostitute, even if she has not 
attained the age of eighteen years, does not thereby commit an offence under 
Section 366-A, It cannot be said that thereby he induces her to go from 
any place or to do any act with the intent or knowledge contemplated by the 
section. 85 Any means whatsoever would attract Section 366-A. The first 
part of Section 366 deals with kidnapping or abductions. The means speci¬ 
fied in 2nd part of Section 366 are criminal intimidation, or abuse of autho¬ 
rity or any other method of compulsion. Section 366-A is wider and refers 
to any means whatsoever but it applies only to minor girls under 18 years of 
age. Where Q, took a girl under 18 years of age about from place to place 
with the intention of seducing her to illicit intercourse but force or deceitful 
means are not used, it was held that no offence under Section 366 but one 
under Section 366-A was committed. 80 D having quarrelled with her hus¬ 
band left her house with the idea of going to her grand-father. She met S 
and JV* on the way who offered to escort her. Instead of doing so, they tried 
to sell her and being unsuccessful concealed her in the house of $ where 
she was later on traced by her relations. It was contended that S did not: 
know that D was a married girl It was held that even assuming that S did 
not knovy that D was a married girl, his attempt to sell her clearly made him 
liable under Section 366-A. The manner in which S tried to dispose of D was 
clear indication of his intention or knowledge that the girl would be subject¬ 
ed to illicit intercourse. The conduct of N also showed his guiltv knowledge 
and intention. AIR 1930 Lah 436 : 129 IC 735 : 31 PLR 643 {Sker Singh). 

3. Induces any minor girl under the age of 18 years. —Section 
366-A applies to any minor girl under the age of 18 years but Section 366 
applies to any woman. “It is not the law that if the minor is a consenting 
party no offence is committed under Section 366-A. The consent may be 
induced and such consent would not prevent the commission of an offence." 
AIR 1929 All 709 (2) : 30 Cr LJ 890 : 118 1C 190 ( Bhagwati Prasad). 

3-a, Proof of age.—to Note 8-h to Section 361. 

4. To go from any place or to do any act .—See Notes 4 and 9 to 

Section 362. Where, there is no evidence that R knew that Mst, S was 
married or that he induced her to go from any place or to do any act with 
intent that she might be, or knowing that it was likely that she might be 
forced or seduced to illicit intercourse with another person, there is no offence 
under Section 366-A. AIR 1927 Lah 727:28 Or LJ 854 : 102 IQ 552 
(Raii Ram). 

The words c or to do any act 1 are not found in Section 362. Section 366-A 
is more general than Section 362 which defines abduction. 

5. Continuing offence.—'There is a close resemblance in the texts of 
Sections 362 and 366-A and some of the salient ingredients of tlte two 
offences are common, and an offence under Section 366-A is also a continu¬ 
ing offence. 53 ALL 140 (JVanhua) ; AIR 1936 Lah 850: 1936 Cr C 873 
(Chiragh) which relied on AI.R 1931 All 55. 

Another view. —An offence under Section 366-A, is one of inducement 
with a particular object and when after inducement the offender offers the 
girl to several persons a fresh offence is not committed at every fresh offer 
for sale. Several offers for sale evidence the criminal intention of the offender 


85. AIR 1962 SC 1908 (Rxmesh). 

86. AIR 1925 Oudh 454 j 88 IC 463 : 26 Cr LJ 1151 (Saadat Khan). 
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ist as much as one offer for sale. If a person is convicted of seducing the 


girl he cannot be convicted over again for the same seduction unless in a case 
where the girl had returned to her parents and then subsequently there had 
been a fresh seduction. AIR 1929 All 585 : 51 ALL 888 (Sis Ram). The 
offence under Section 366-A, is complete when the girl is induced to leave 
a place and what happened afterwards did not constitute a fresh offence. 
AIR 1932 lab 555 : 33 Or Lj 673 (Kesar). 

Author's view ,—The additional words c or to do any act’ found in Section 
366-A distinguish it from Section 362. Section 366-A need not therefore be 
a continuing offence. If the act to which Section 366-A applies is done the 
offence is complete and does not continue to be committed. If the induce¬ 
ment continues and the minor girl continues to go from place to place or 
continues to do acts and the other ingredients are satisfied, the offence or off¬ 
ences would be continuing. 

6. With intent that such girl may be or knowing that it is likely 
that she will be forced or seduced to illict intercourse with another 
person. —See Notes 4 to Section 366. See also Note 8. Where at the time 
the girl was removed, there was no intention on the part of the accused that 
she should be used for sexual intercourse, the accused is not guilty of an off¬ 
ence under Section 366-A. The intention of getting her married is not suffi¬ 
cient. AIR 1948 Oudh 1 : 48 Cr LJ 542 : 230 IC 144 { Bisknath ). 

7. Illicit Intercourse .—See Note 4-d to Section 366. 

8. Another person, —The inducement to leave must have for Its object 
seduction by another person and not by the person who himself induces the 
women to leave. AIR 1930 AH 497 : 31 Cr LJ 861 : 125 IC 577 (Ram Saran h 

The person who induces a girl of an age between the years of 16 and 18 
without force or fraud to go from any place with the intention that she will 
have illicit intercourse with himself does not commit any offence. The new 
section, however, makes it an offence in the case of such girl if she is induced 
by a person to go from any place with intent that she may be or knowing that 
It is likely that she will be forced or seduced to illicit intercourse with another 
person. 87 If a person induces a girl to go from one place to another for 
the purpose of seducing her himself, the offence is notone which comes within 
the purview of Section 366-A. The section is aimed at procurers. Before 
a person can be found guilty of the offence punishable under Section 366-A, 
the jury must be satisfied that the accused either intended that the girl should 
be seduced or forced to illicit intercourse with others or that he knew that she 
was likely to be so forced or seduced when he took her away and kept her in 
different houses. The existence of this specific intention or knowledge is a 
most important element in the constitution of an offence punishable under 
Section 366-A, and it is the duty of the Judge to ask the jury to consider the 
evidence and to decide whether the evidence, conclusively proves such inten¬ 
tion or knowledge. AIR 1945 Gal 432 : 49 OWN 533 {Manick Molla). 

9. Charge.— Gour and Ralanlal are both wrong when they say that the 
name of the ‘another person’ must be stated in the charge. It is sufficient to 
use the words ‘another person’ as provided in the Section without necessarily 
naming that ‘another person’. 

Model charge.— You— on or about—at—induced PQ a minor girl under 
the age of eighteen years (to go from a place to wit—) (to do anv act, to 

87. AIR 1933 Cat 362 : 34 Cr LJ 341 : 142 IC 308 [Abba* Sahara ). 
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intent that PQ, may be or knowing that it is likely that she will 
be forced or seduced to illicit intercourse and thereby committed an offence 
under Section 366-A, I. P. C....... 

10. Proof. —See Note to Section 361 re : proof of age and AJR 1937 All 
353 ; 18 PAT 698 (S. Rai). 

It cannot be said that the evidence of the girl always needs corroboration 
in cases under Section 366-A but where it is found that the girl in question 
has been definitely lying on important points in her story, then it is unsafe to 
rely on other parts of her evidence to convict any person of a criminal ofFence 
unless that evidence is corroborated on material points. The presence of the 
girl In the house of the accused is not a material point for the purpose of cor¬ 
roboration in a case under Section 366-A. 88 In a trial for an offence under 
Section 366-A the fact that the girl is handsome is no evidence to show' that 
the persons with whom she goes away had any intention, that she should be¬ 
come an inmate, of a brothel. Where the Judge while dealing with the ques¬ 
tion of intention with regard to the ofFence under Section 366-A asks the jury 
to look at the surrounding circumstances and points out that the girl Was 
handsome, it amounts to a serious misdirection. AIR 1939 Gal 290 : 40 Cr 
IJ 660 : 102 IC 447 : 43 OWN 668 ( Ekkan). 

366-B. Importing of girl from foreign country.— Who¬ 
ever imports into India from any country outside India or 
from the State of Jammu and Kashmir any girl under the age 
of twenty-one years with intent that she may be or knowing it to 
be likely that she will be, forced or seduced to illicit intercourse 
with another person, 

shall be punishable with imprisonment which may extend to 
ten years and shall also be liable to fine. 

Importing of girl under the age of 21 years from outside India.— 

Every word in the Section and all its ingredients are important. 

With intent that she may be or knowing it to be likely that she 
will be forced or seduced to illicit inter course.— See Note 4 to Section 
366. A conviction under Section 366-B is wholly unjustified where it was 
never the case of the prosecution that the girls had been imported with 
intent that they may be or knowing it to be likely that they will be forced 
or seduced to illicit intercourse with another person. AIR 1951 Raj 33 : 52 
Cr LJ 217 ( Ramjilal ). 

367. Kidnapping or abducting in order to subject per¬ 
son to grievous hurt, slavery, etc. —Whoever kidnaps, or ab¬ 
ducts any person in order that such person may be subjected or 
may be so disposed of as to be put in danger of being subjected 
to grievous hurt, or slavery, or to the unnatural lust of any per¬ 
son, or knowing it to be likely that such person will be so subject¬ 
ed or disposed of, shall be punished with imprisonment of either 


88. 48 Ci IJ 301 : AIR 1948 Pat 79 (Kami]). 
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description for a term which may extend to ten years, and shall 
also be liable to fine. 

Kidnapping or abducting in order to subject person to grievous 
hurt, slavery, etc. —Every word in the Section and all its ingredients are im¬ 
portant. Kidnapping, abduction and grievous hurt are respectively defined in 
Section 360 and 361, 362 and 320. 

A charge under Sections 325 and 326 is not a bar to a charge under 
Sections 367. 89 

Model charge. —You—on or about—at—(kidnapped) (abducted) P<7 
[here copy seventh to fifty-ninth words in Section 367] and thereby committed 
an offence under Section 367, I. P. C. 

368. Wrongfully concealing or keeping in confinement, 
kidnapped or abducted person. —Whoever, knowing that 
any person has been kidnapped or has been abducted, wrong¬ 
fully conceals or confines such person, shall be punished in the 
same manner as if he had kidnapped or abducted such person 
with the same intention or knowledge, or for the same purpose 
as that with or for which he conceals or detains such person in 
confinement. 


SYNOPSIS 


L Wrongfully conceals or confines any person 
knowing that such person has been kidnap¬ 
ped or abducted. 


with the same intention or knowledge or for 
the same purpose as that with or for which 
he conceals or detains such person in con - 


2. Wrongfully conceals or confines. 

3. Knowing. 


fineinent. 

5. Jurisdiction. 

6. Procedure. 

7. Joint Trial. 


4. Shall he punished in the same manner as if 
he had kidnapped or abducted such person 


1. Wrongfully conceals or confines any person knowing that 
such person has been kidnapped or abducted. —Section 368 does hot 
apply to the person who has himself kidnapped or abducted, 6WC17 
( Voter ) ; 7 WC 56 (Isree). 

Section 368 refers to some other party who assists in concealing any person 
who had been kidnapped and does not refer to the kidnappers, and therefore 
a kidnapper cannot be convicted under Section 368. AIR 1926 Oudh 560 
2 LK 249 : 97 IC 960 ; 27 Gr LJ 1200 {Bannu Mai). 

2. Wrongfully conceals or confines. —Wrongful concealment requires 
withdrawal from the observation of others by removal or otherwise and does 
not include giving false information about such person. 1874 PR 10 
(,Phulasing ). Section 368 presupposes that the offence of kidnapping or abduc¬ 
tion has taken place, so that anyone wrongfully concealing or confining the 
person kidnapped or abducted is guilty of an offence under it. But if such 
person is not proved to have been kidnapped, the wrongful concealing or 
confining such person is no offence under Section 368. 90 A girl under sixteen 
years of age was going to a vegetable market in search of work. On her 


89. AIR 1962 Andhra 267 : 1962 Mad IJ 90. AIR 1937 All 182: 38 Or LI 401* 

1/10 1 cn TO r.nn , r> . » * 


(Cri) 148. 


167 IC 527 [Francis). 
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vvaj she met another woman, who asked the girl to accompany her under 
a promise of obtaining work for her. The woman took the girl to her house 
and kept her there till evening, when she was removed by the accused in 
a closed carriage to a solitary bungalow far away from the town. The 
accused kept the girl there for two days and two nights, after which she 
was permitted to return to her home. It was held that the accused were 
guilty, under Section 368 of the offence of wrongfully concealing a minor 
knowing that she had been kidnapped. 91 Concealment means a withdrawal 
from the actual observation of others of the person kidnapped or ab¬ 
ducted and not merely taking her away to a long distance so that her father 
or guardian would not know where she was (which relied on 10 PR 1874 
Cr). Hence where a kidnapped girl is taken to a well where she is 
allowed to move in the nighbouring fields it cannot be said that she is 
concealed. 92 Evidence that the accused said that they wanted to sell the girl 
is not sufficient for a conviction for an offence under Section 368 the 
prosecution has to prove that the accused concealed the girl or kept her in 
wrongful confinement. AIR 1926 Lah 384 : 27 Cr LJ 554 (Amur Ali). 

3. Knowing. —-Section 368 is confined to knowledge only of fact of 
kidnapping or abduction. “Knowledge” means the state of 'mind enter¬ 
tained by a person with regard to existing facts which he has himself observed 
or to the existence of which has been communicated to him by persons 
whose veracity he has no reason to doubt. 93 The conviction under Section 

368 can only be maintained if the accused could be charged with the 

knowledge of the fact that an offence under Section 366 had been committed 
in respect of the girl abducted. AIR 1939 Lah 180 : 41 PLR 45 

{Sohan Singh). 

4. Shall be punished in the same manner as if he had kidnapped 
or abducted such person with the same intention or knowledge or 
for the same purpose as that with or for which he conceals or 
detains such person in confinement. —If the intention or knowledge or 
purpose associated with the concealment and detention is the same as that 
referred to in Section $64 or 365 or 366 or 367 or 369 then the wrongful 
concealment or detention will be punishable under the Section applicable! If 
the intention or knowledge or purpose of the concealment or detention does not 
attract any one of Sections 364 to 369, then it would be an offence under 
Section 363 if the person had been kidnapped. If the person had been 
abducted one has to consider whether any one of the Sections 364-367 or 

369 is applicable. 

5. Jurisdiction.— Under Section 182, Cr. P. Code, an offence under 
Section 366-A can be inquired into or tried by a Court having jurisdiction 
over any of the local areas in which the offence continues to be commit¬ 
ted. 53 ALL 140: AIR 1931 All 55:32 CrLJ690:13I IC 246 : 1930 
ALJ 1485 ( Nanhua ). 

6. Procedure. —Although Section 366 is exclusively triable by Court 
of Session, and although an offence under Section 368 may be punishable 
in the same manner as Section 366, still the offence under Section 368 
is not exclusively triable by Sessions Court. AIR 1935 All 63. 

7. Joint trial. —Joint trial of several persons for offences under Sec¬ 
tions 366 and 368 is not illegal. AIR 1928 Lah 751 (1) : 29 Cr LJ 496 : 


91. 

92. 


6 blr 785 

Nathoo). 
AIR 1939 


: 1 Cr LJ 931 {Jetha 
Lah 26 : 40 Cr LJ 277 : 


179 IC 874 (Shiv Singh). 

93. AIR 1932 Oudh 28: 33 Cr LT 275 
136 IC 243 {Zamin). " 
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109 IC 224 ( Dosa ) which relied on AIR 1924 Cal 389. There cannot be 
a joint trial of two accused charged with separate acts of concealment of 
a girl. 43 OWN 196 ( Durgamani ). 

369. Kidnapping or abducting child under ten years 
with intent to steal from its person.-— Whoever kidnaps or 
abducts any child under the age of ten years with the intention 
of taking dishonestly any movable property from the person of 
such child, shall be punished with imprisonment of either des¬ 
cription for a term which may extend to seven years, and shall 
also be liable to fine. 

Kidnapping or abducting child under ten years with intent to 
steal from its person. —Every word in the Section and all its ingredients 
are important. Kidnapping is defined in Sections 360 and 361 and Abduc¬ 
tion in Section 362. Dishonestly is defined in Section 24 and movable pro¬ 
perty in Section 22. 

Model charge.— You—on or about—at-—(kidnapped) (abducted) P£), 
a child under the age of ten years with the intention of taking dishonestly 
movable property from the person of PCI and thereby committed an offence 
under Section 369, I. P. C.. 

370. Buying or disposing of any person as a slave,— 

Whoever imports, exports, removes, buys, sells or disposes of 
any person as a slave, or accepts, receives or detains against 
his will any person as a slave, shall be punished with imprison¬ 
ment of either description for a term which may extend to 
seven years, and shall also be liable to fine. 

I. Buying or disposing of any person as a slave. —Every word in 
the Section and all its ingredients are important. 

To bring the act of the accused within the meaning of Section 370, there 
must be a selling or disposal of the girl as a slave, that is, a selling or disposal 
whereby one who claims to have a property in the person as a slave 
transfers that property to another. 2 ALL 723 (Ram Kuar). The word 
‘slave’ is not defined in the I. P. C. or in any other Act. In Webster’s Dic¬ 
tionary, a slave is defined as ‘one who has no freedom of action, but 
whose person and services are wholly under the control of another’ ; in 
the Century Dictionary, as ‘a person who is the chattel or property of 
another and is wholly subject to his will’, in Wharton’s Law Lexicon, ‘slavery’ 
is defined as ‘the civil relation in which one man has absolute power 
over the liberty of another’. The word ‘slave’ in the I. P. Code does not 
connote anything more than a right to property in the person, a right to 
retain his services, and a right to dispose of his person and services. 
These conditions are dealt with by the I. P. Code with the effect that slavery 
as then existing in India was made illegal. The section is directed against 
attempts, etc., to place persons in the position of slaves or to treat them 
in a way that is inconsistent with the idea of the person so treated being free 
as to his property, services, or conduct in any respect. Section 370, and 
the cognate sections of the I. P. Code, were enacted for the suppression of 
slavery not only in its strict and proper sense, viz., that conditions whereby 
an absolute and unlimited power is given to the master over the life, 
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and liberty of another, but in any modified form where an absolute 
power is asserted over the liberty of [’another. “The minimum require¬ 
ment. of the status of slavery would thus seem to be, that absolute power 
should be asserted over the liberty of the slave and on his personal services. 
The actual accomplishment of placing a human being in the condition of 
a slave could not have been contemplated, inasmuch as the possibility of 
accomplishing anything unknown to the law cannot be supposed to have been 
meant or intended ; Section 370 therefore can only be understood as 
directed against attempts to place persons in the position of slaves, or to 
treat them in a way which is inconsistent with the idea of the person so 
treated being free as to his property, services or conduct in any respect."’ 41 
MAD 334 (Koroth) which followed 7 MAD 277 (Amina) and 2 ALL 723 
(Ramkuar). 

To constitute a person a slave, not only must, liberty of action be denied 
to him, but a right asserted to dispose of his life, his labour, and his property. 
It is true that a condition of absolute slavery would be so defined, but slavery 
is a condition which admits of degree. A person is treated as a slave if 
another asserts an absolute right to restrain his personal liberty, and to dis¬ 
pose of his labour against his will, unless that right is conferred by law, as in 
the case of a parent or guardian, or a jailor. 3 NVVP 146 (. Bukkut ). A 
different view was taken in 2 ALL 723 FB (RamKuar). A slave is a 
creature without any rights or any status whatsoever, who is or may become 
the property of another as a mere chattel, the owner having absolute power 
of disposal by sale, fight, or otherwise, and even of life or death, over the 
slave, without being responsible to any legal authority. Such is the deter¬ 
minate and fixed condition of the slave, and it is not a condition capable of 
degrees. 2 ALL 723, 726, F B(RamKuar). The import, export, removal, 
buying or selling or disposing of, of a person must be ‘as a slave 5 . 7 MAD 
277 (Amina) : 1882 PR 26 (jVanda) y and not for any purpose such as mar¬ 
riage. 1867 PR 19 (Roda). 2 ALL 723 (Ram Kuar ). 

2. Imports, exports, removes, buys, sells or disposes of any 
as a slave.—Section 370 must be read as providing for the specific offence 
which it includes, i.e* 9 (i) the importation and exportation of a person as a 
slave : (ii) the disposal of a person as a slave (ana here the presumption 
is that the act is against the will of the person) ; (in) the acceptation, recep¬ 
tion or detention of any person against his will as a slave, that is, it must be 
shown that the act done was done against the will of the persons who can be 
accepted, received or detained as a slave. When these conditions are not 
seen in any case, Section 370 does appear to apply. 2 ALL 723 (Ram Kuar). 

3. Jurisdiction.— The jurisdiction of a Court is not affected by a 
subsequent, transaction. 1894 PJLB 81 (NgaShwe). 

371. Habitual dealing in slaves.— Whoever habitually 
imports, exports, removes, buys, sells, traffics or deals in slaves, 
shall be punished with imprisonment for life, or with imprison¬ 
ment of either description for a term not exceeding ten years, 
and shall also be liable to fine. 

Habitual dealing in slaves.—Every word in the section aud all its in¬ 
gredients are important. See Note 1 to Section 370. 

372. Selling minor for purposes of prostitution etc.— 

Whoever sells, lets to hire, or otherwise disposes of any person 
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tier the age of eighteen years with intent that such person 
shail at any age be employed or used for the purpose of prostitu¬ 
tion or illicit intercourse with any person or for any unlawful 
and immoral purpose, or knowing it to be likely that such person 
will at any age be employed or used for any such purpose, shall 
be punished with imprisonment of either description for a term 
which may extend to ten years, and shall also be liable to fine. 

Explanation /.—When a female under the age of eighteen 
years is sold, let for hire, or otherwise disposed of to a prostitute 
or to any person who keeps or manages a brothel, the person so 
disposing of such female shall, until the contrary is proved, be 
presumed to have disposed of her with the intent that she shall 
be used for the purpose of prostitution. 

Explanation El. —For the purposes of this section “illicit inter¬ 
course” means sexual intercourse between persons not united by 
marriage or by any union or tie which, though not amounting 
to a marriage, is recognized by the personal law or custom of 
the community to which they belong or, where they belong to 
different communities, of both such communities, as constituting 
between them a quasi-marital relation. 


SYNOPSIS 


Selling minor for purposes of prostitution 6\ 

etc . 7. 

Sells , lets to hire or otherwise disposes of. 

Dancing girl adopting a daughter. <9. 

Any person under the age of eighteen. 9. 

With intent or knowing it to be likely that 10, 
such person shall at any age be employed or 11. 

used for the purpose of prostitution or illicit 12. 

intercourse with any person or for any 13. 

unlawful and immoral purpose. 14. 


At any age . 

Employed or used for the purpose of prostitu¬ 
tion. 

Or illicit intercourse with any person. 

Or for any unlawful and immoral purpose. 
Explanation I. 

Explanation 11. 

Quasi-marital unions. 

Procedure . 

Charge. 


1. Selling minor for purposes of prostitution etc. —Every word 
in. the section and all its ingredients are important. See Note 1 to Section 
373. Section 372 was amended in 1924 by Act 18 of 1924 and Act 5 of 1924. 
Section 372 applies to any person even of the caste of dancing girls 94 and 
even where the minor was prior to the transaction leading an immoral life. 
8 blr 236 ; 3 Gr LJ 334 (Ismail). 

2. Sells, lets to hire or otherwise disposes of. —To constitute an 
offence under Section 372, it is not necessary that there'should have been a 
disposal tantamount to a transfer of possession or control over the minor's 
person. 95 Proof of selling or hiring is sufficient without proof of transfer of 
possession. 1 Weir 359. Contra *: Section 372 is aimed at the person who 
disposes of the person of a minor for immoral purposes, and Section 373 is 
directed against the man who obtains possession of a minor girl for such 


94. 15 MAD 323 ( Srinivasa ), 12 MAD 

273 (Ramana). 


95. 1 MAD 164 (Atundchalam) ; 6 BHCR 
60. 
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pufposes. The language of the two sections is sufficiently dear to show that 
there must be making over of possession of the minor girl either by sale or 
by hire or by some similar arrangement in order that the case may come 
within the mischief of the law. 96 The term “dispose of” has many meanings. 
In Webster’s Dictionary it is defined as (a) to determine the fate of, to 
exercise the power of control over, to fix the condition, employment, &c., of, 
to direct or assign for a use ; (b) to exercise finally one’s power of control 
over, to pass over into the control of some one else as by selling, to get rid 
of. Seeing that the term in Section 372 is used in conjunction with selling 
and letting to hire, it would seem that the Legislature rather contemplated 
some physical disposal for a mercenary purpose or the exercise of some power 
of control which would be final and irrevocable in its moral effects, more 
especially as the words used are “sells, lets to hire, or otherwise disposes of,” 
thus suggesting other acts ejusdem generis. 15 MAD 323 ( Srinivasa ). Q_ dedi¬ 
cated his minor daughter, five or six years of age, to the service of a temple 
as a dancing girl. The evidence showed that dancing girls attached to a 
temple, as a rule, led immoral lives. It was held that these facts were suffi¬ 
cient to constitute an offence under Section 372. 97 See 11 MAD 393 in Note 
5. The word “disposal” necessarily connotes some control by the person 
disposing, over the minor disposed of. A mere direction of the minor, or 
recommeding to her, to go over there, would not constitute a disposal of the 
minor. 98 The ceremony of tying a Talimani to a minor girl, worshipping 
a basin of water by her and distributing food, is merely a preliminary step 
before selling, letting out, or disposing of the girl for the purposes of prosti¬ 
tution, and is no offence under Section 372. 99 It was held in 1 that l gejee' 
ceremony was only preliminary to ‘ faXsobhan ’ ceremony or final dedication 
and that therefore ‘gcjee' ceremony did not amount to disposal under Section 
372. But after the amendment of Section 372 in 1924 adding the words ‘at 
any age’ in the section, ‘gejee’ ceremony would fall within Section 372 as it is 
a preliminary to ‘falsobhan’. Dedication of girls as ‘ Devdasis ’ or \fatsobhaii 
ceremony amounts to disposal as contemplated in Section 372. 2 

It may be regarded as settled law that the dedication of a minor girl to 
a temple in order that she might serve the temple as a dancing girl amounts 
to disposal of the minor for the purpose of prostitution, especially when there 
is evidence of the kind of life that girls so dedicated have led. 12 Cr LJ 
566 : 12 IC 654 ; (191 I) 2 MWN 479 (. Rajammal ) ; 14 Cr LJ 33 : 18 IC 257 : 
13 MLT 131 : 24 ML] 211 (. Kmnammal). 

3. Dancing girt adopting a daughter.—A naikin, could not validly 
adopt a daughter to herself. 14 blr 1129 (Ilira). Although of one time in 
India the exisence of companies of temple women may have been thought 
not so repugnant to the essential principles of the Vedic Code as to prevent 
their recognition as a source of law for themselves, it is not so at present. 
The popular sentiment would now no longer give validity to a usage of 
adoption among prostitutes, which devotes children, while still infants, to a 
life of infamy. The whole constitution of the class of courtesans would, it is 
certain, be now regarded by the great mass of the Hindu community as 

96. 19 Cr LJ 965: 35 MLJ 157. 1918 1. AIR 1920 Bom 63 : 21 CrLJ721:22 

MWN 484 ( Maddila); 1898 U C blr 891 (Subbi). 

962 (Ahmedkhan). 2. AIR 1920 Boin 63 [Subbi) ; 16 BOM 



ava). 
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-Essentially vicious. The laws or rules by which such an association endeav¬ 
ours to make itself and its mischievous influence perpetual, would be deemed 
directly opposed to the ‘flaws of God' 5 and the usage itself, therefore, not as 
valid and coercive like a law, but as essentially invalid on account of its con¬ 
tradiction of the law. A contrary opinion, if shown to have been held and 
acted on in a time gone by, would unhesitatingly be referred to error, and a 
practice founded on error and misconception does not by repetition become a 
customary law. 4 BOM 545 {Mathura). The test to determine whether an 
adoption of a girl by a prostitute is invalid, is ‘can the natural mother of the 
girl be convicted under Section 372 of having disposed of the girl, a minor 
under the age of sixteen years, with intent that the girl should be employed 
or used for the purpose of prostitution, or knowing it to likely that such minor 
would be so employed’. Hence, where a woman, though a prostitute by 
profession is not a naikin and is not attached to any temple, takes a daughter 
in adoption with the object that she may have someone who after her death 
could perform her funeral ceremonies and inherit her property, and there is 
nothing to show that she contemplated the girl following the profession of a 
prostitute, the adoption is valid. 4 blr 116 {Manjamma). A woman, being 
a member of the dancing girl caste, obtained possession of a minor girl and 
employed her for the purposes of prosti tution ; she subsequently obtained in 
adoption another minor girl from her parents, who belonged to the same 
caste. She and the parents of the second girl were charged together under 
Sections 372, 373. The charges related to both girls. It was held that the 
two charges should not have been tried together, but the irregularity com¬ 
mitted in so trying them had caused no failure of justice and that Sections 372, 
373 may be applicable in a case where the minor concerned is a member of 
die dancing girl caste. 12 MAD 273 ( Ramarma ). It is illegal for a prostitute 
to adopt a minor girl, and the illegality is, if possible, enhanced very much 
by a woman of the prostitute class, who has followed the practices of a moral 
family Hindu woman, trying to follow the practices of a prostitute herself and 
adopt a girl for herself. Such an adoption is a criminal act and on this 
ground also is illegal. 23 MLJ 493 : 1912 MWN 1138 : 17 IG 422 ( Guddali ). 

4. Any person under the age of eighteen. —On the charge under 
Section 373 it is incumbent on the prosecution to prove beyond a shadow of 
doubt that the girl is under the age of 13 years. 138 IC 111 : AIR 1932 
Cal 417 : 33 Cr Lj 553 (Bhola). 

Proof of age. —See Note 8-b to Section 361. 

5. With intent or knowing it to be likely that such person shall 
at any age be employed or used for the purpose of prostitution or 
illicit intercourse with any person or for any unlawful and immoral 
purpose. —This ingredient is essential. AIR 1954 Him P 43 ; 15 MAD 323 
(Srinivasa) ; 1880 PR 27 ( Khushala). See Explanation!. The offence made 
punishable by Section 372 is complete when the person intending that a 
minor should be employed or used for the purpose of prostitution or for any 
unlawful or immoral purpose or knowing it to be likely that such minor will 
be employed or used for any such purpose, intentionally places the minor in 
a position calculated to bring about the result intended or known to be likely. 
If such a charge in the position or circumstances of the minor has been 
effected with such knowledge or intention, it is quite immaterial whether third 
persons have or have not observed any ceremonies recognised by custom as 
necessary to give prostitutes a particular status. The offence consists in the 
intentional or conscious exposure of the minor to the danger of degradation. 3 


1 7 blr 562 : 2 Cr LJ 500 ( Bhimde ). 
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persons, falsely representing that a minor girl of a low caste was a 
member ol a higher caste, induced a member of such high caste to take her 
in matriage and to pay money for her in the full belief that such representa¬ 
tion was true. It was held that such persons could not be convicted, on these 
facts, of offences under Sections 37.2 find 3/3, that if such girl was disposed 
of for the purpose of marriage, it could not be said, because the marriage 
might be invalid under Hindu law, that such persons acted with the intention 
that she should be employed or used for the purpose of prostitution or for 
any unlawful and immoral purpose, or that they knew it co be likely that she 
would be employed or used for such purpose, and consequently they could 
not be convicted of an offence under those sections. It was also held that 
such girl having been disposed of for the purpose of marriage, although the 
man lage might be objectionable under Hindu law, it dicl not appear that it 
was wholly invalid, and therefore such intent or knowledge could not cer¬ 
tainly be presumed, and such persons could not be convicted of offences 
under those sections. 2 ALL 694 FB (Sri Lai). If D did not know that M 
was a married woman he was not selling her with intent that she should be 
used for an unlawful and immoral purpose ; for her marriage with W would 
^he conviction under Section 372, therefore, cannot be sustained. 

1 Gr LJ 949 (Durga Das). 

After the amendment oi the section in 1924 it is sufficient that the inten¬ 
tion or knowledge has reference even to an isolated act of illicit intercourse 
with any person. I he following cases 4 are no longer of any authority. The 
act of sale of a minor girl is criminal not perse but only on proof of one of 
the intentions mentioned in the section. Further the point of time which is 
crucial for determining the culpability of the accused is the one when sale 
of the girl takes place. It is at that point of time that the intention of the 
accused who sells the minor has to be taken into account. If marriage is the 
intention with which the sale is effected, it cannot be for the purpose of illicit 
intercouse, nor can performance of marriage be treated as purpose unlawful 
or immoral. It is immaterial if the marriage which subsequently takes place 

A Ut to a marr * a g e Hot strictly in conformity with the tenets of the 
Hindu law. AIR 1954 Him P 43 : Cr LJ 859 (Lai Singh). 


1 he act prohibited is the disposition of a minor for the purpose of pros¬ 
titution, and the reason of the prohibition is the protection of the chastity of 
girls under sixteen years of age. Taking it then that the rule of public law 
embodied in Section 372 controls the private law and is an index of public 
policy the f urther question arises whether it operates to prevent a dancing 
girl from adopting a daughter altogether, or to prevent her only either from 
prostituting or from entering into a contract for prostituting the adopted 
* ter S ° as she is unc * er sixteen years of age. Adoption as recognized 
m Hindu law is allowed partly for continuing the family and partly for 
securing a person competent according to the custom of the caste to perform 
the funeral obsequies of the adoptive parents and to take their property. It 
should not therefore in the case of dancing girls be confounded with prostitu¬ 
tion which is neither its essential condition nor necessary consequences, but 
an incident due to social influences. The extent to which the rule of public 
policy has been given effect to in Madras Presidency appears to indicate the 
legitimate limits within which we can recognize it as a rule of private law. 
Vve may set aside or decline to enforce a contract or disposition which has 
for its immediate object the prostitution of a minor during her minority so as 


4 * 21 CAL 97 (Sukee). 5 MH.C 473 (Bowlath Bee) : 14 WC 39': 6 bit 34 (Moor Jan). 
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to leave her no choice of married life when she is over sixteen years. The 
policy of the Penal Code is not to obliterate altogether the line of distinction 
between the province of ethics and that of law, but to protect the chastity of 
minors and to assure to them the freedom of choosing married life when they 
attain their age, whether they are the natural or adopted daughters of danc¬ 
ing women, and to leave otherwise the incidents of their legal status as 
daughters untouched, whether the parties concerned are dancing women or 
ordinary Hindus. 11 MAD 393 ( Venku ). 

It would be no offence if the intention was that the girl should be 
brought up as a daughter, and that when she attains her age she should be 
allowed to select either to marry or follow the profession of her prostitute 
mother. 12 MAD 273 ( Ramanna ). 

6. At any age.— These words were added by the amendment in 1924. 
After the amendment the Section (372 or 373) applies even if the intention or 
knowledge is that the person should be used for prostitution or illicit inter¬ 
course or any unlawful or immoral purpose subsequently after the lapse of some 
years or after attaining a particular age. Cases decided prior to the amend¬ 
ment in 1924 and holding the contrary are not of any authority after the 
amendment. 

7. Employed or used for the purpose of prostitution. —The idea un¬ 
derlying prostitution is that a woman should surrender her body for a monetary 
consideration to someone who is not in law entitled to have sexual intercourse 
with her. The possession of a mistress is not necessarily that of a prostitute. 
The relationship is of a more permanent nature than the casual relationship 
implied in prostitution. Having a stray paramour would not constitute a woman 
a prostitute. 31 blr 521 : 30 Cr LJ 787 ( Lalya ). 

8. Or illicit intercourse with any person.— These words which were 
added in 1924 by Act 18 of 1924 would make Section 372 applicable to isolat¬ 
ed acts of illicit intercourse. See Explanation 2. 

9. Or for any unlawful and immoral purpose.— To sell a married 
woman as a mistress comes within Section 372 as this is an immoral purpose. 
And it is not necessary that she should be taken as a prostitute. 5 if marriage 
was the intention with which the sale was effected, it could not be for the pur¬ 
pose of illicit intercourse as Explanation II to 372 clearly shows. Nor can 
performance of marriage be treated as a purpose unlawful or immoral. Where 
the girl was in fact married to R, and there is no suggestion that there was 
any intention that between the sale and marriage the girl be subjected to 
illicit intercourse, or that any illicit intercourse had taken place during the 
interval there is no offence, the act of sale of a minor girl not being criminal 
per se, but only on proof of one of the intentions mentioned in the Section. 
AIR 1954 Him P 43 : Cr LJ 859 (Lai Singh). 

If a minor girl oflow caste represented as a girl of higher caste was disposed 
of for the purpose of marriage, it could not be said, because the marriage might 
be invalid under Hindu law, the persons who falsely represented the girl to be 
of higher caste acted with the intention that she should be employed or used 
for the purpose of prostitution or for any unlawful and immoral purpose, or 
they knew it to be likely that she would be employed or used for such pur¬ 
pose, and consequently they could not be convicted of an offence under 
Sections 372 and 373. Such girl having been disposed of for the purpose 


5. AIR 1931 All 324 ; 35 Cr LJ 571 : 147 IC 1102 (Girdhari). 
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marriage although the marriage might be objectionable under Hindu law, 
it did not appear that it was wholly invalid, and therefore such intent 
or knowledge could not certainly be presumed, and such persons could not be 
convicted of offences under those Sections. 2 ALL 694 (Sri Lai). 37 ALL 624 : 
AIR 1915 All 390 : 16 Cr LJ 663 : 30 IC 647 ( Ewazali ). 

10. Explanation 1. —In the circumstances stated in the explanation 
there is a rebuttable presumption that the intention was that the female shall 
be used for the purpose of prostitution. See Note 5. 

11. Explanation 2. —defines ‘illicit intercourse’, and excludes Quasi - 
marital unions or ties from the scope of Section 372. See AIR 1954 Him P 
43 : Cr LJ 859 ( Lai Singh) in Note 5. 

12. Quasx-marital unions.— See Explanation 2. 

13. Procedure.—A woman, being a member of the dancing girl caste, 
obtained possession of a minor girl and employed her for the purpose of 
prostitution; she subsequently obtained in adoption another minor girl from 
her parents, who belonged to the same caste. She arid the parents of the 
second girl were charged together under Sections 372 & 373. The charges 
related to both girls. It was held that the two charges should not have been 
tried together, but the irregularity committed in so trying them had caused 
no failure of justice and that Sections 372 & 373, may be applicable in a case 
where the minor concerned is a member of the dancing girl caste. 12 MAD 
273 {Ramanna). 

14. Charge.—You*—on or about—at—(sold) (let to hire) (disposed of) 
PQ, under the age of 18 years [here copy words 18 to 69 in Section 372] and 
thereby committed an offence under Section 372, I. P. C.... 

373. Buying minor for purposes of prostitution, etc.— 

Whoever buys, hires or otherwise obtains possession of any per¬ 
sons under the age of eighteen years with intent that such person 
shall at any age be employed or used for the purpose of prostitu¬ 
tion or illicit intercourse with any person or for any unlawful 
and immoral purpose, or knowing it to be likely that such person 
will at any age be employed or used for any such purpose, shall 
be punished with imprisonment of either description for a term 
which may extend to ten years, and shall also be liable to fine. 

Explanation I .—Any prostitute or any person keeping or mana¬ 
ging a brothel who buys, hires or otherwise obtains possession 
of a female under the age of eighteen years shall, until the con¬ 
trary is proved, be presumed to have obtained possession of such 
female with the intent that she shall be used for the purpose of 
prostitution. 

Explanation //.—‘Illicit intercourse’has the same meaning as 
in Section 372. 


SYNOPSIS 


1. Buying minor for purposes of prostitution etc. 

2. Whoever buys, hires or otherwise obtains 


3. Any person under the age of eighteen. 
3-a. Proof of age. 

4. With intent. 


possession of. 
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6. Employed, or.used for the purpose of prostitu¬ 
tion, 

7 . Or illicit intercourse with any person. 


8. Or for any unlaivfuL and immoral purpose. 

9. Explanation 1. 

10. Explanation 2. 

11. Jurisdiction. 


1. Buying minor for purposes of prostitution, etc.— Every word in 
the section and all its ingredients are important. Section 372 deals with sell¬ 
ing etc. of persons under eighteen years of age for purposes of prostitution, rtc. 
and Section 373 deals similarly with buying etc. 22 GAL 164 (Baistobi); 
23 MAD 159 (Papa Sani) ; 1 Cr LJ 972 (Sunder). 

2. Whoever buys, hires or otherwise obtains possession of.— 

Section 373 is not a counterpart of Section 372. Section 373 deals with 
obtaining possession, and not merely with obtaining possession from a third 
person. Because an offence under Section 372, which is aimed at disposing of 
'i girl necessarilv involves two parties to the transaction, it does not follow 
that art offence under Section 373,. which is aimed at obtaining possession, must 
involve two parties. 6 In order to constitute an offence punishable under 
Section 373, it is not necessary that “possession’' should be obtained from a 
third person. A person who steals a minor girl under eighteen years of age 
with the requisite intention obtains possession of her within the Section. To 
constitute an offence punishable under Section 373, it is not necessary that the 
possession of the minor should be obtained from a third person. It is enough 
if it is established that the accused in fact obtained possession of the minor 
with intent that the minor shall be used for the purpose, of prostitution. 8 
Accused S brought a girl K to the house in which he was living with 
his mistress and another woman under promise of getting her married and 
there employed her as a prostitute. It has been found that the girl was in the 
keeping and under the control and direction of the accused and was visited 
hv different men for immoral purposes. The facts come within the mischief 
of the section. AIR 1930 Pat 219 ; 31 Cr LJ 800 : 11 PLT 341 (Shamsunder). 

Where a girl aged seventeen years and a half went with the accused 
voluntarily and there "was nothing to show that the accused had exercised any 
control over her or prevented her from doing anything she liked, it was held 
that the accused did not obtain possession of the girl within the meaning ol 
Section 373.® 

The term “possession” within Section 373 requires something more than 
SU ch possession as is obtained for the purpose of a single act of sexual 
intercourse. It denotes definite control over the person of whom possession 
is obtained In 5 MIIC 473 FB (Dowlath Bee) the view taken was that 
possession in Section 373 indicates possession with a power of disposal, and 
Iritis generally a fair test, though it may not be an exhaustive one. What 
amounts® to possession within Section 373 is a question of fact. 58 BOM 498: 
36 blr 379 ( Bhagchand ). 

Another view— Sections 372 and 373 are correlative of each other. The 
nhrase “otherwise obtains possession” in Section 373 corresponds to “otherwise 
disposes of” in Section 372 and is ejusdem generis with “buying” and “hiring • 
Under Sections 372 and 373, there must be making over of possession of the 
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AIR 1942 Bom 7 ; 43 blr 847 ( Gordhan) 
which approved of 58 BOM 498 : 
36 blr 379 (Bhagchand) and dissented 
from 2 CAL 187 ( Jatesndra ). 

58 BOM 498 ; 36 blr 379 {Bhagchand). 


8. 45 BOM 529 ( Shanmndarbai) AIR 
1930 Pat 219: $1 Cr LJ 800 (Sham¬ 
sunder)* 

9. AIR 1942 Bom 7: 43 blr 847 (Gar- 
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or girl either by sale or by hire or by some similar arrangement in order 
that a case may come within the mischief of the law. 19 Cr LJ 965 : 35 
MLJ 157 : 1918 MWN 484 : 47 IC 865 {Maddila). 

Section 373 has no application to a case where the accused obtains pos¬ 
session of a girl with the intention of having illicit intercourse with her 
himself. The word “possession” implies some sort of control. When a girl 
elopes with another of her own accord and there is nothing to show that she 
cannot leave him at any moment the man cannot be said to have possession 
of the girl. 1937-2 CAL 187 ( Jateendra ), which followed 5 MHCR 473 
(i Shaik Ali) and dissented from 58 BOM 498 ( Bhagchand ). 

Complete possession and control of the minor’s person obtained by buy¬ 
ing, hiring or otherwise with the intent or knowledge that, by the effect of 
such possession and control, the minor should or would afterwards be 
employed or used for either of the purpose stated, is what the section was 
intended to make punishable as a crime. Where a female minor met a per¬ 
son in the street and went away voluntarily with that person, she was just 
as much in the possession of her legal guardians when she was walking in the 
street, unless she had given up the intention of returning home as if she had 
actually been in her guardian’s house when taken off. 6 Cr LJ 30 : 1907 
UBR I : 13 Bur LR 389 ({Nga Shwe). 

Something more is required than such possession as is obtained for the 
purpose of a single act of sexual intercourse. No doubt it is often said that 
a man enjoying sexual intercourse with a women possesses her, but that 
possession within Section 373 means something more than that. It denotes 
definite control over the person of whom possession is obtained. What 
amounts to possession within Section 373 is a question of fact for the jury. 
It is no doubt a question of fact, but a Judge should give the jury some 
guidance as to what constitutes possession in the sense indicated above. 52 
BOM 403 ( Vithabai). 

To bring a case within Section 373, there must be evidence to show that 
complete possession and control of the minor’s person was obtained by buy¬ 
ing, hiring or otherwise with the intent or knowledge specified in the section. 
The provision seems to exclude the supposition that an obtaining of possession 
in the sense in which that expression is no doubt, sometimes used, of merely 
having sexual connection with a woman, could have been in the contempla¬ 
tion of the framers of the section : ‘Possession’ in the section under which he 
is indicated means possession with a power of disposal, and in this sense theie 
is no evidence that the prisoner had ?possession of the girl. The same view 
of the law was taken in 21 CAL 97 (Sukee). That was a case under Section 
373 and Pigot, J., held that Section 372 contemplates a case of letting or 
hiring or other similar transaction by which the possession of a girl is 
obtained with the intention of employing her habitually for the purpose ot 
indiscriminate sexual intercourse. Mr. Mayne in his commentary on this 
section at page 589, fourth edition, states the lavv to be that ‘‘the words refei 
to a making over of a minor either in perpetuity or for a term, and not 
merely for the commission of isolated acts of sexual intercourse.” 19 Cr LJ 
965: 47 IC 865 {Maddila). 

3. Any person under the age of eighteen. — Sec Note 4 to Section 

372. 

3-a. Proof of age. — See Note 8-b to Section 361 and Note 9-a to 
Section 375. 



^ 4. With latent. —See Note 5 to Section 372. See Explanation1 and 30 
Gr LJ 376. In a charge against a dancing girl tinder Section 373 for having 
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purchased a young girl with intent that she would be used for the purpose 
of prostitution or knowing it to be likely that she would be so used, evidence 
was given of the fact of purchase for a consideration and that numerous other 
dancing girls residing in the neighbourhood were in the habit of obtaining 
girls and bringing them up as dancing girls or prostitutes, and that theve were 
no instances of girls brought up by dancing girls ever having been married. 
On its being contended that there was no evidence of intent to support a 
conviction under Section 373, it was held that there was evidence before the 
Court to support the conviction. 23 MAD 159 ( (Papa Sani). If the accused 
is proved to have obtained possession of a female under the age of 18 years 
whether by purchase, hire or in any other manner and is. proved to be a 
person who occupies or manages a brothel then he is to be presumed to have 
obtained possession of that girl with the intent that he shall use her for the 
purpose of prostitution. 115 IG 65: 1929 Notes 16-f in AIR 1929 Nag 

{ Chiragh ). 

5. At any age.— See Note 6 to Section 372. 

6. Employed or used for the purpose of prostitution.— See Note 
7 to Section 372. 

7. Or illicit intercourse with any person.— See Note 8 to Section 
372 and Explanation 2 to Section 373 and Explanation 2 to Section 372. 

8. Or for any unlawful and immoral purpose.— See Note 9 to 
Section 372. The purpose must be both unlawful and immoral if this clause 
is to apply. 

9. Explanation 1.— See Note 10 to Section 372. According to the 
construction of the languages of Section 373, Expl. (1) it is necessary that the 
accused person should be a prostitute or should be keeping or managing a 
brothel at the time he or she obtains possession of a girl in order that the 
presumption should take effect. AIR 1943 Bom 150 FB ; 45 blr 281 : 44 
Cr LJ 534 (Banubai ). 

10. Explanation 2. —See Note 11 to Section 372. 

11. Jurisdiction.™ Where a minor married girl was, with her hus¬ 
band’s consent, brought from Kashmir to Bombay at the expense of the 
brothel-keeper and was kept in a brothel in Bombay, it was held that what 
took place in Kashmir was only a preparation for committing the offence 
under Section 373 which was completed in Bombay, and so Bombay Court 
had jurisdiction. AIR 1927 Bom 666 : 29 blr 490 : 28 Gr LJ 465 : 101 IC 
593 J^Batnbai). 

374. Unlawful compulsory labour.— Whoever unlaw¬ 
fully compels any person to labour against the will of that per¬ 
son, shall be punished with imprisonment of either description 
for a term which may extend to one year, or with fine, or with 
both. 

Unlawful compulsory labour. — A person who insists that another, 
who has consented to serve him, shall perform his work, does not unlawfully 
compel such person to labour against his will within the meaning of Section 
374, because it is a thing which such person has agreed to do ; but if he 
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wills, and the conviction under Section 374 was right. N 1^. GAL* 57z 
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375. Rape.— A man is said td- ewsept 

in the case hereinafter excepted, has s6xua> irit^dd^s^vjwijtn a 
woman under circumstances falling under any of the five'follow¬ 
ing descriptions :— 

First —Against her will. 

Without her consent. 


Charge.- 

against his will and 
I P. O... 


\ v 


■ 


has been 


Secondly 

Thirdly —With her consent, when her consent 
obtained by putting her in fear of death, or of hurt. 

Fourthly —With her consent, when the man knows that he is 
not her husband, and that her consent is given because she 
believes that he is another man to whom she is or believes herself 
to be lawfully married. 

Fifthly —With or without her consent, whep she is under 
(sixteen) years of age. 

Explanation —Penetration is sufficient to . constitute the sexual 
intercourse necessary to the offence of ra 

his 
k r; 


own wife, 
e. 


Exception —Sexual intercourse b) r - ;i 

the wife not being under fifteen .years of af ' ‘ 

.\v..V\ 

Local Amendment' , x> , 

Manipur.—In its application to the ' twritorV*of 

Section 375- ' '■ % 

(a) in clause FIFTHLY, for the woiti 'SH^ule the 

“Fourteen”; and '• v ' ' AV%N*V\' 

sMtile the word 


m 


word 


(. b ) in the EXCEPTION , for the word “fifteen” sub 
“thirteen”. ' \ *. V \\ 


{Act XNX ofJ-950, Section 3 ( 2 ) ( 16-44950 )]. 

376. Punishment for rape: —Whoever commits rape shall 


be punished with imprisonment for life on With imprisonment of 
either description for a term which may extend to ten years, and 
shall also be liable to fine, unless the. woman raped is his own 
wife and is riot under twelve years pf age, in which case he shall 
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punished with imprisonment of either description for a term 
which may extend to two years, or with fine or with both. 


SYNOPSIS 


L Rape. 

10 . 

Explanation. 

2. A man. 

11. 

Sexual intercourse by a man with his own 

2a. Impotent man . 


wife. 

3. Sexual intercourse with a woman . 

12. 

Attempt to commit rape and indecent assault. 

4. Against her will. 

13 . 

Proof of rape . 

5. Without her consent . 

14. 

General immoral character of prosecutrix. 

5a. Fear of arrest . 

15. 

Complaint of rape. 

6. When fraud vitiates consent 

15a. 

Declaration of deceased ravished woman. 

7. Consent obtained by putting her in fear of 

16. 

Corroboration of taped woman. 

death or of hurt . 

17. 

Charge. 

8. Consent under a belief that he is another 

18. 

Direction to Jury. 

man. ^ 

19. 

Section 365 and Section 376. 

9. With or ivithout her consent when she is 

20. 

Section 363 and Section 376. 

under sixteen. 

21. 

Rape and Adultery. 

9a. Proof of age. 

22. 

Punishment. 


1. Rape. —Every word in the section and all its ingredients are impor¬ 
tant. Punishment for rape is provided in Section 376. Slight penetration is 
enough. 10 

2. A man.—In England there is a presumption that rape cannot be 
committed by a boy under fourteen but this is not so in India. The presump¬ 
tion of English law against the possibility of the commission of the offence of 
rape by a boy under the age of 14 years has no application to India. 37 ALL 
187 ; 28 IC 658 : 16 Cr LJ 322 ( Parasram ). 

Unsupported by reasons Ratanlal’s remark that “the view of the Bombay 
High Court in 1896 UC 865 (Gopala Rama ) that in each case it must be 
proved by evidence whether or not the accused is potent is not sound” is not 
correct. See 37 ALL 187 (Parasram). Gour is also wrong when he says that 
the Bombay view that potency of the accused must be proved in each case is 
wrong. The question whether there was penetration by the accused of at 
least the vulva, has to be proved as a matter of fact in each case. In a case 
of rape prosecution must prove penetration by the accused and therefore his 
potency as a matter of fact. The author submits that both Gour and Ratanlal 
are wrong when they say that the decision of the Bombay High Court in 1896 
U C 865 (Gopala Rama) is incorrect. Ratanlal has stated that the Bombay 
High Court is wrong but he has not given any reasons. Having laid down 
that a man who is not potent cannot be convicted of an attempt to commit 
rape, the Bombay High Court, quite rightly, observed that before a man can 
be convicted of an attempt to commit rape, it must be proved by evidence 
whether or not the accused is potent. Incases of rape actual penetration 
must be proved. In cases of attempt to commit rape, one of the facts to be 
proved by evidence is that the accused was potent. Judges may differ on the 
question whether a man must be potent before he can be convicted of an 
attempt to commit rape. Having held that an impotent man cannot be 
convicted of an attempt to commit rape, the Bombay High Court was quite 
right in observing that in such cases it must therefore be proved by evidence 
whether or not the accused was potent. 


10. AIR I960 Mad 308 [Anthony). 





OF OFFENCES AFFECTING THE HUMAN BODY 


^ Section 10 defines ‘man* a male human being of any age. See also AIR 
1935 Rang 393\^UisLJ 943 ; 42 IC 175. 

2-a. Impotent man — Attempt to commit rape. — One view. —A man 

physically incapable of penetration cannot commit rape or attempt to Com¬ 
mit rape. 

A person physically incapable of committing the offence of rape cannot 
be found guilty of an attempt to commit that offence. He may do some lewd 
and filthy acts but they would not be acts “towards the Commission of the 
offence of rape” which are the words used in Section 511. Unlike the English 
law the Indian law has laid down no limit of age under which it presumes a 
person physically unable to commit rape. In each case therefore it has to be 
proved by evidence whether or not the accused is potent. 1896 U C 865 
(Gopala Rama). 1893-1 QB 320 {Williams)-, 1892-2 QB 600 {Waite). 

Contra .—A person physically incapable of committing the offence of rape, 
e. g., a boy of twelve years, can yet be held guilty of an attempt to commit it! 
18 Cr LJ 943 : 42 IC 175 (Nga Tun). 

3. Sexual intercourse with a woman.- Section 10 defines a woman 
as a female human being of any age. 

4. Against her will.— See 11 RANG 213 (Khalil) in Note 1 to Section 90. 
If there be np consent, or if it be against the will of the girl, the age of the 

‘ > girt is immaterial Tor the offence of rape. AIR 1957 Assam 39 (K. Prasad). 

‘ x \;5. Without her'ttonseot. —Sr# Note 4 to Section 90 which deals with 
'•‘vUponserH for sexual intercourse”. See also Section 90 and commentary on 
v /option 90. 

'\^\\ • \ ^ .• 

\ V, v! In the. cpse.pf a conviction for rape where the girl is under 16 years of 
4ge rto ^uedtioff jiftpnsent arises. 29 Cr LJ 12 : 106 IC 348 ( Asadalli ). AIR 
1957 Assam 39. 'Consent after the act is no defence. Consent must be free 
and willing. Subthission is not consent. 11 A woman who is asleep cannot' 
give consent. 12 See also Note 4 to Section 90. Sexual intercourse with a 
woman under the influence of drink cannot be said to be with consent. 13 If 
a woman is given liquor by the accused or by any other person and is so 
intoxicated as to be insensible, she caqpot give consent and anyone who had 
sexual intercourse with her is guilty of rape, even if the liquor had been given 
only to excite her and not to make her insensible. 14 The mere fact that the 
woman did not bear the best of character may at best only render it likely 
that she might be a consenting party .A It would not necessarily follow that 
she was a consenting party. AIR ! 953_Ajmer 12 ( Lalu ). 

A mere act of helpless resignation in' the face of inevitable compulsion, 
quiescence, non-resistance, or passive giving in, when volitional faculty is 
either clouded by fear or vitiated by duress, cannot be deemed to be “con¬ 
sent” as understood in law'. Consent on the part of a woman, as a defence 
to an allegation of rape, requires voluntary, participation, not only after the 
exercise of intelligence, based on the knowledge.'of ,the significance and moral 
quality of the act, but after having freely exersisefd^a choice between resistance 
and assent. Submission of her bode pyndgr- the N influence of fear or terror is 
no consent. There is a difference between' cotasen t\an d^submission. Every 


11. 35 LJMC 60 (Beale). 

12. 12 Cox 311 (Maytrs). 

13. 1953 R LW 254 
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Consent involves a submission but the converse does not follow and a mere 
act of submission does not involve consent. Consent ot the girl in order to 
relieve an act of a criminal character, like rape, must be an act of reason, 
accompanied with deliberation after the mind has weighed as in a balance, 
the good and evil on each side, with the existing capacity and powei to 
withdraw the assent according to one’s will or pleasure. A woman is said to 
consent, only when she freely agrees to submit herself, while in free and 
unconstrained possession of her physical and moral power to act in a manner 
she wanted. Consent implies the exercise of a free and untrammelled right 
to forbid or withhold what is being consented to ; it always is a voluntary and 
conscious acceptance of what is proposed to be done by another and concurr¬ 
ed in by the former. AIR 1958 Punj 123. (Rao Harnarain Singh). 

Where from the evidence of the prosecutrix herself, it clearly emerged 
that she was a girl of easy virtue and though she was raped one after 
another by as many as five persons within less than 24 hours she did not 
complain to any body on any occasion it would lead to the conclusion that 
those who had carnal knowledge of her had it with her consent. 6 7 8 * 10 

Absence of resistance is not consent. Surrender due to threat is not 
consent. 16 Consent— See AIR 1960 Nlad 308 [Anthony). 

5-a. Fear of Arrest. —The consent of a woman of over 18 years of age 
to sexual intercourse obtained by putting her in fear of death or of huit is no 
defence to an accused person but where the fear to which the woman is 
subjected is neither of death nor of hurt, but of being arrested, when as 
a matter of fact there is no warrant of arrest against her, the consen t, though 
obtained by fraud, is nonetheless consent, for she is willing to allow 
sexual intercourse for a price, which is fictitious one because there is no war¬ 
rant of arrest against her. In such a case, accused cannot be convicted under 
Section 376. AIR 1955 Nag 121 : NLJ 61 : Cr LJ 819 ( Motiram). 

6. When fraud vitiates consent.— See also Note 4 to Section 90 and 
Note 5-b. The only sort of fraud which so far destory the effect of a 
woman’s consent to sexual intercourse as to convert it into a rape are fraud 
as to the nature of the act itself as to the identity of the person who does 
the act. If a man meets a woman in the street and knowingly gives her bad 
money in order to procure her consent to intercourse with him, he obtains 
her consent by fraud but as the fraud does not relate to the nature of the 
act or of the person who does the act it does no vitiate the consent. 17 
Anyone who under the guise of medical treatment or surgical operation has 
sexual intercourse with a woman is guilty of rape. 18 Consent must not be 
obtained by fraud or fear. 11 RANG 213. See Note AIR 1955 Nag 121 : 
NLJ 61 : Cr LJ 819 [Motiram), in Note 5-a. 

7. Consent obtained by putting her in fear of death or of hurt.— 

See Clause Thirdly. Consent given out of fear is no consent. 10 Section 319 
defines htlrt. AIR 1960 Mad 308 (Anthony). 

8. Consent under a belief that he is another man.— See Clause 

Fourthly. Fraud as to the identity of the person who does the act vitiates 

the consent. See Note 6. 


15. 1962 fab I.J 825 : 1963 (1) Cr LJ 
636. 

16. AIR 1960 Puiy 303 (Arjim). 

17. 22 QBD 23 [Ctarence). 

18. 1923-1 KB 340 {Williams) ; 2 QBD 


19. 


410 [Flattery)-, 13 Cox 388; 12 Cox 
180; 4 Cox 220; 1844-1 C and K 
415. 

11 RANG 213: AIR 1933 Rang 98 
(Khalil). 1 WC 21 (Kazee). 
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Note 10] of offences afp^s^no the'human, flbdy -.' 

•‘■■•Vy • .'-I' . \ * 

With or without her consent jvhen she'5s undeY' sixteen .—See 

v Clause'-.Fifthly. See also Note 5. Cons6£t Of a-worfran liftfler sixteen years 
x‘of*age tK^-defence to rape, ‘' r ' r “' flftf fttl A,lr '" e 


AIR 1958 s On 224.. 


-.AIR.i935 All 935 ; 37 


•-1930,«U437 : 32 
ALL 871 : AIR 


CrLJ 

1939 


\G* Xf. 2i7.; XlR.'b932 AH 580 : 34 Cr LJ lOO • Aj-fc 1 
* '45$ V54 GLJ -355 : 29 Cr LJ 12 ; 9 P L T 186s .1939 
’ Alt >708 : 4-1' Cr EJ'142 (Qudrat). ' 0 

In-casxs of Pipe age. of girl must be positively. establish^. 20 

- - ,9-a. Prodf of age.— See also Note 8-c to Section 361. A doctor is in 
a better pbshfon to - fgrm an opinion about the'age 'qS a person than a 
Jayifcan,- but hi& statement- is no more than an opinion when from it does 
hot appear that he brought any scientific knowledge to bear upon his 
opinion arld\indications given by him>. could be observed by a layman. 
Henfre\the statement; of 'a doctor based 1 upon certain physical peculiarities 
such as./teeth, Aeight, .et'c v is no mare than an opinion. 21 Where the 
mother of the girl «was^ not examined and thgrg w£s *qo reliable evidence 
of registration brbir.th, etc., impression formed loy thejuYy by seeing the 
girl^rjng the Jnal is hdt a sure guide. 138 IG lj l r AIRJ932 Ca! 417 : 33 
Cr 0^553 (Bhola Sardarf} ‘ ' 

• v ‘ \ \ ' 

T}ie‘only conclusive piece of evidence of the girl’s age may be the birth 

certificate, but unfortunately, in this country such a dooiihlent is not ordi¬ 
narily available.\Th#4Gourt or the Jury has tc^baSe JtS‘Conclusion upon 
all the facts • and circumstances disclosed on i^sarriining^'afk the physical 
features of the ^ei^oh -whose age is in questioH, iVcortjhcribn with such 
oral testimony as may; be available. AIR 19^'SG\l43V^^S. Ganguly ). 
Entries of the riames Vv '<)f persons in a register births or N d^ath cannot 
be positive evidence\>1' the birth or death of such ^ersqnsOunless their 
identity is fully proved.' AIR 1957 Him P 42 (Mt. K h&J:. AJR 1938 Gal 
120 ; 177 IG 517. •• v ' - v ' 


'of the vulva 


is 


10. Explanation. —Even a slight penetration 
sufficient and rupture of the hymen is not necessary. , 

Although in books of Medical Jurisprudence a distinction has been made 
between vulval penetration and vaginal penetration, vulval penetration with 
or without violence is as much rape as vagina! penetration. It is riot 
necessary that the hymen be ruptured in every case. The statute merely 
requires medical evidence of penetration and this may occur and the hymen 
remain intact, 22 

‘‘There must be evidence of penetration of the .private parts ol the 
woman by the private parts of the prisoner, but the slightest penetration is 
sufficient, and it is not necessary that the hymenShould be. ruptured. It 
is not necessary to prove actual emission, the carnal knowledge being deemed 
to be complete upon proof of penetration only. ^^pertetration cannot be 
satisfactory proved the prisoner may be convicted aKau attempt to commit a 
rape or of an indecent assault.” Halsbury, Vol. 9, 1237. 

. 


20 . 

21 . 


22. 


1963 (2) Cr LJ 354 (Banaspati). 

AIR 1939 All 708; 1939 ALL 871 ; 
41 Cr LJ 142 ( Qudrat ). AIR 1957 

AIR 1934 Lah 791 : 36 PLR 35 (Jan- 
tan). AIR 1923 Lah 36 : 26 Cr LJ i 185 
(.Hathu) : AIR 1927 Lah 7351 ; 28 Cr 


Lj 241 ‘UtQuj) ; AIR 1927 Lah 222 ; 
28 Cr LJ ; 36 Cr LJ 310 ; 9 

C&P 118 i\rdan): 9 C & P 31 
(Alien) ; 9'C & F 752' (Huges) : 1 C & 
K 393 (Lines) -, 1844-1 C and P 415 
(Stanton). % . 
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11. Sexual Intercourse by a mam with his own wife. —See Excep¬ 
tion. Consent to cohabitation is a matrimonial right but the wife must not 


be under fifteen years of age. If the wife is over fifteen the husband can¬ 
not be convicted of rape on his own wife, but he can commit the offence of 
abetment of rape of ins own wife, by another. 23 Whereafter a petition for 
divorce had been presented by the wife, but before it was heard, the hus¬ 
band had intercourse with her without her consent, it was held that there 
being no evidence that the wife’s implied consent to marital intercourse had 
been revoked by an act of the parties or by an act of the Courts the hus¬ 
band could not be held guilty of rape. 24 Under no system of law with which 
Courts have had to do in this country, whether Hindu or Muhammadan, 
or that framed under British Rule, has it ever been the law that a husdand 
has the absolute right to enjoy the person of his wife without regard 
to the question of safety to her. 42 IC 731 : 18 Cr LJ 1003 : 11 SLR 76 
(Shahu) where, following 18 GAL 49 (Mythee ), a husband was convicted under 
Section 304-A for causing the death of his wife aged 12 by having sexual in¬ 
tercourse with her. 

12. Attempt to commit rape and indecent assault.— See also Note 
2~a. An indecent assault upon a woman does not amount to an attempt, 
to commit rape, unless the Court is satisfied that there was a determination 
in the accused * to gratify his passions at all events, and in spite of all 
resistance. 25 Though rupture of the hymen is by no means necessary in 
law to constitute the offence of I’ape, the Courts are reluctant to believe 
that there could have been penetration without that which is so veiy near 
to the entrance having been ruptured. A female child aged 5J years 
was discovered seated on the naked thighs of the accused who was a lad 
of eighteen years. The accused had taken off his own trousers and that of 
the girl. On medical examination of the girl it was found that with the 
exception of fresh redness at the entrance to the vagina, the girl bore no 
other mark of injury and her hymen was intact. There were no marks of 
blood or semen ori her person and she did not complain of having felt any 
pain as the result of the accused’s assault upon her. It was held that under 
the circumstances the accused was guilty of an attempt to commi t rape and 
not merely of indecent assault. 36 Where the accused caught hold of a girl, 
got on to the charpoy with her, undid the string of her pyjama and was seen 
struggling with her when on the arrival of a person he ran away, it was held 
that he was guilty of an attempt to commit rape. 27 The accused caught hold 
of a girl, threw her down, put sand in her mouth, got on her chest and 
attempted to have intercourse with her. She resisted and cried and her 
screams attracted the witnesses on seeing whom accused ran away. It was 
held that the accused had gone much beyond the stage of ^preparation” 
and if he had not been prevented by the sudden arrival of the witnesses, 
there was not the least doubt that he would have had intercourse with her 
and that his act clearly amounted to an attempt to commit rape and not 
merely an offence under Section 354, 28 The conviction of having committed 
rape cannot be maintained, where in the first report to the Police the girl 
merely stated that the accused seized her by the arm and asked her to have 
connection with him. But where evidence proves that the accused stripped 
her nearly naked and was lying upon her when her cries attracted people to 


23 . 1631-3 St. Tr. 402 {Lord Audhy ). 

21, 1954-2 ALL ER 529 (Milkr). 27. 

25. 5 BOM 403 (Shankar), which followed 

7 C & P 318 (Lloyd). 28. 

26. 23 Or LJ 241 : AIR 1927 Lah 222 : 


100 IC 116 {Mehraj Din). 

28 Cr L J 663 : AIR 1927 Lah 580 : 

103 IC 1 99 (Kishen Singh ). 

AIR 1933 Lah 1002 (1) : 35 Ci LI 
432 (a) ( Bhartu ). 
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the spot, he commits an offence under Sections 376/511 and not merely under 
Section 354. 29 An act which amounts to attempt to commit rape does not 
lose that character merely because the offender does not display a determina¬ 
tion to effect his object at all costs. But two conditions are requisite for an 
attempt to commit the offence. First, there must be an attempt to commit 
the offence and second, some act must be done towards the commission of 
the offence. The word “attempt” is not itself defined in the Penal Code 
and must therefore be taken in its ordinary meaning. And even if an act 
has been done towards the commission of the offence that alone does not 
bring the case within the section. From the moment when the intention is 
formed to commit an offence every act done which facilitates die commission 
of the offence, and which is done with that object in view, is in one sense an 
act done towards the commission of the offence, but the doing of 
every such act does not constitute an attempt to commit the offence. It 
must in every case be a question depending upon the circumstances whether 
a particular act done (with the requisite intention) towards the commissoin of 
an offence is sufficiently proximate to its commission to constitute an attempt 
or is so remote as merely to constitute preparation for its commission. 30 £> 
took off'a girPs clothes, threw her on to the ground and then sat: down beside 
her. He said nothing to her nor did he do anything more to her. It was 
held that (7 committed an offence under Section 354 and was not guilty of 
an attempt to commit rape. 15 IC 309: 13 Cr LJ 469 ( Nuna ). In AIR 
195.1 Ml 131 ( Bankey ), the conviction was under Section 509 and not under 
Section 376 read with Section 511. See also AIR 1960 MP ( Babulal ). 

13. Proof of rape —Evidence non-rupture of hymen is not; conclusive 
of the fact that there was no sexual intercourse. 31 There should have been 
not only an assault but actual penetration. The only witness who can prove 
that is the woman. In prac tice, a conviction for rape almost entirely depends 
on the credibility of me woman so fai“^ ' "mgredlents are coiP~ 

cerneT^nF^ofHeV e\id^hce ^emg m erely corroBorative. Her testimony's 
vital in a case where tlie woman is married and the medical evidence in no 
way corroborates the charge of rape. The presence of spermatozoa indicat¬ 
ing semen found in the woman’s genitals or on her saree is by no means final 
in the case of a married woman. 32 It is seldom that in rape cases direct 
evidence is available beyond that of the raped woman. Where the girl is 
unable to put up resistance due to drink, serious injuries to the vagina can¬ 
not be expected. 1953 RLW 255 (. Bhonri ). Gases of rape, involving bad 
reputation on the family of the victim herself, frequently are not brought to 
Court, and, if brought, are with the greatest reluctance, ancl therefore, if 
a girl below 16 does come forward and alleges that she has been raped, her 
evidence should carry more weight than the evidence of an ordinary witness 
AIR 1956 All 22 (. Bhagwat ). 

In rape cases if the gland of the male organ is covered by uniform layer 
of smegma it negatives the possibility of recent complete penetration. If the 
accused is not circumcised, the existence of smegma round the corona gland 
is proof against penetration, since it is rubbed off during the act of sexual 
intercourse. The smegma accumulates if no bath is taken for twenty-four 
hours. In rape cases, therefore, the prosecution must get the male organ of 
the accused examined* If it was not examined the accused is entitled to say 
that if a medical examination of the vital or the material parts of his body 

29. 11 Cr LJ 611 ; 8 IC 257 {Khadam). 31. AIR 1962 Cal 641 (A. W. Khan). 

30. AIR 1925 Rang 247 : 27 Or LJ 916 : 32. AIR 1942 Mad 285 ; 43 Cr LJ 576 ; 

96 IC 260 (G. v. W* Jones). 199 IC 742 ( Karichmppa\ 
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been conducted, he would have been in a position to show that the 
condition of those parts negatived the possibility of recent complete penetra¬ 
tion or proved that there was no penetration. The argument that as the 
medical examination had taken place more than twenty-four hours after the 
occurrence, the result would have been inconclusive because the smegma 
accumulates if no bath is taken for twenty-four hours is no answer to the 
plea of the accused. It is the duty of the prosecution, if, according to the 
medical jurisprudence, medical examination is capable of yielding conclusive 
results, to ensure that examination within a period of time when conclusive 
results could be achieved. 33 It cannot be said that the medical evidence 
cannot help the case for the prosecution, because the complainant is pregnant 
at the time when the rape is alleged to have been committed. The report 
of the chemical analyser regarding the presence of semen on the complainants 
clothing is not sufficient to prove that the complainant is actually raped. 
AIR 1930 Lah 193 (1) : 31 Cr LJ 784 : 125 IC 185 (Jatal). 

The fact that the girl was virgo Intacta up to the date of the occurrence 
is very strong proof against, the committing of rape with consent of the victim 
in rape cases. AIR 1925 Lah 613 : 26 Gr LJ 1488 : 89 IG 1056 (Sultan). 

Where there is no independent evidence in support of the complainant 
that she was raped by the accused it would be most dangerous to base 
a conviction on her uncorroborated testimony alone : the ixrst and foremost 
circumstance that can be looked for in case of rape is the evidence of resis¬ 
tance which one would naturally expect from a woman unwilling to yield to 
a sexual intercourse forced upon her. Such a resistance may lead to tearing 
of clothes, the infliction of personal injuries and even injuries on her private 
parts. Where there is absolutely no evidence on the record of any struggle 
having taken place nor were marks of any injuries found on the person either 
of the complainant or of the accused, it was held that the accused cannot be 
said to have had connection with the woman without her consent. 34 The 
mere presence of semen on the loin cloth of the woman is not sufficient to 
prove that she was a consenting party, especially in the absence of any 
spermatozoa in the vagina. 35 The mere fact that the woman did not bear 
the best of character may at best only render it likely that she might be 
a consenting party. It would not necessarily follow that she was a consenting 
party. AIR 1953 Ajmer 12 ( Lalu ), 

The fact that a person accused of having committed rape is found to be 
suffering from gonorrhoea but the injured girl is not infected with the disease, 
is by no means conclusive of the innocence of the accused. 29 Cr LJ 12 : 
106 IG 348 (Asadali). In cases of rape the alleged victim and the accused 
persons should be specially examined with a view to ascertaining if they are 
infected with venereal disease. 30 The case for the prosecution must always 
be established without reasonable doubt and the fact that the accused may 
have adopted a false line of defence is no reason for convicting him if there 
is serious doubt as to any element of the offence with which he is charged. 
Where an accused was charged of rape, but the facts proved were consistent 
with the accused’s innocence of the crime charged and showed that the 
sexual intercourse was with the consent of the complainant, he was acquitted 
of the offence charged — ~~~ y . 


12 IC 848 {Kyaw). 


33. 


AIR 1946 All 191:47 Or LJ 611 : 35. 

224 IC 366 (Ram Kata ). 

34. AIR 1924 Lah 669 : 25 Cr LJ 74 : 75 36. 

IC 986 (Mahla Ram). 


AIR 1925 Lah 94 : 6 LLJ 474 (Gktr 
lam). 

AIR 1954 Ori 33 (Amm Swain), 1939- 
I ALL ER 181, 



^6 Note 16] of offences affecting the human body 

14. General immoral character of prosecutrix may be shown in 
prosecutions for rape:— See Section 155 (4), Evidence Act and Note 5 to 
Section 155 and Section 153 in the author’s commentary on Evidence Act. 
The mere fact that the woman did riot bear the best of character may at best 
only render it likely that she might be a consenting party. AIR 1953 Ajmer 
12 ( Lain Kamumal ). 

15. Complaint of rape. —“The question is whether A was ravished. 

The facts that, shortly after the alleged rape, she made a complaint 
relating to the crime, the circumstances under which, and the terms in which, 
the complaint was made, are relevant. 

The fact that, without making a complaint, she said that she had been 
ravished is not relevant as conduct under this section, though it may be relevant 
as a dying declaration under Section 32, clause (1), or as corroborative 
evidence under Section 157.” Illn (j) to Section 8, Evidence Act. 

Provided the condition prescribed by Section 157, Evidence Act, that is 
to say, “at or about the time etc” are fulfilled there can be no doubt that 
a previous statement by an accomplice or a complainant is legally ad¬ 
missible in India as corroboration. The weight to be attached to it is, of 
course, another matter and it may be that in some cases the evidentiary 
value of two statements emanating from the same tainted source may not 
be high, but in view of Section 118, Evidence Act, its legal admissibility 
as corroboration cannot be questioned. AIR 1952 SG 54 ( Rameshwar ), 

AIR 1949 Gal 613 ; AIR 1925 Nag 74 ; AIR 1926 Pat 58 ; AIR 1949 Nag 
245 : 46 Gr LJ 68. If the woman did not make any statement about rape 
during Police investigation, it could not be believed. 34 IC 1004 : 17 
Cr LJ 284 (Bela Singh), 

There must be an acquittal where there is delay in making complaint, 
enmity and absence of direct reliable evidence. 33 IC 630 : 17 Gr LJ 150 
(Abdul Rahiman ). 5Walso AIR 1951 Mad 760 in Note 16. 

15-a. Declaration of deceased ravished woman. —If the raped 
woman is dead, her statement is admissible under Section 32, Evidence Act, 
only if she died of injuries received in a transaction in the course of 
which she was ravished. See Section 32 and Illn. (a) to Section 32 in 
Evidence Act. 

16. Corroboration of the evidence of a raped woman.— See 

author’s commentary on Sections 133 and 134 of the Evidence Act. See also 
Note 13. 

Raped girl is not an accomplice. AIR 1952 SC 54 : SCJ 46 : SCR 
377 (Rameshwar) , followed in 1953 RLW 255. 

A girl who is a victim of an outrageous act is, generally speaking, not 
an accomplice though the rule of prudence requires that the evidence of 
a prosecutrix should be corroborated before a conviction can be based 
upon it. If the jury has been apprised of the necessity, ordinarily 
speaking, of corroboration of the evidence of the prosecutrix, it is for the 
jury to decide whether or not it will convict on the uncorroborated testi¬ 
mony of a prosecutrix in the particular circumstances of the case before 
it. It is well established that the nature and extent of corroboration, 
necessary, vary with the circumstances of each case. The nature of the co¬ 
rroborative evidence should be such as to lend assurance that the evidence 
of the prosecutrix can be safely acted upon AIR 1958 SC 143 (S t Ganguly). 
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As observed in AIR 1952 SC 54: SCR 377, 386, the only ruWof v 4aw x i% 
that the rule of prudence must be present to the mind of the judge, 
no rule of practice that there must, in every case, be corrobordt 
before a conviction can be allowed to stand. AIR 1958 SC 143 (5. Gangtt 

In a case of rape the statement made by the complainant immediately 
after the occurrence to her mother is legally, admissible and relevant as 
evidence of conduct under Section 8. It is also admissible as corroboration 
of the evidence of the complainant in Court under Section 157. What 
weight is to be attached to such statement is, of course, a different matter. 
In some cases its weight may be nil, but in other cases, where corroboration is \ 
not essential to conviction, conduct of this kind nhdy he more than enough*- 
in itself to justify acceptance of the complainants story. This depends 
upon the facts of each case. 37 \ < 


Ordinarily, corroboration of the woman raped must be looked for but 
that is not an absolute rule, and if the court is completely satisfied with 
her evidence it is open to it to convict the accused even on her un¬ 
corroborated testimony. 38 


■V 


The nature and the extent of the corroboration that is required wh,en 
it is not considered safe to dispense with it must necessarily 
the circumstances of each case and also according to the partifeiAa^\dirctim^' 
tances of the offence charged. Tests laid down in 1952 SC 54 ap^lie^Ly 'V 

. v " 

In a case of rape independent confirmation of every materiaf^oircums- 
lance is not required and the corroboration. of the evidence',of 'die 
prosecutrix need not be direct evidence that the accused committed \tl\e 
crime but it is sufficient if it is merely circumstantial evidence of his 
connection with the crime. Where the vaginal swab taken from the vagina of 
the prosecutrix immediately she was rescued from the custody of the accused 
was found to contain spermatozoa it is corroborative of the evidence of the 
prosecutrix that the accused had committed rape on her, even though it 
was not established that the spermatozoa was that of the accused. 3D 


'Sfc 




A* 


A: ' 


A conviction could be based on the uncorroborated testimony of the 
victim in a rape case and law does not require corroboration in case of rape 
though as a rule of prudence some corroboration might become necessary. 


The position of a victim in a rape case cannot be equated to that of an 
accomplice. Even if it were so, there is no obstacle in law in the way 
of acting upon the sole testimony of the complainant. But the judge 
dealing with the matter should indicate that in any given case corroboration 
would be dispensed with. In every case of this type the rule about the 
admissibility of corroboration should be present to the mind of the Judge. 
Though corroboration is not essential, the necessity of corroboration, 
except tn cases where the Judge thinks safe to dispense with it, must be 
present to the mind of the Judge. 1956 Andhra WR 572 (M £. Das) 
which followed on AIR 1952 SC 54. 


In cases of rape it has almost become an accepted proposition that 
a person shall not be convicted of the offence of rape solely on the evidence 
of the prosecutrix, yet Courts have held again and again that even in such 
cases it is open to them to base the conviction solely on the evidence 


37. 

38, 


AIR 1963 Ori 58 ( Parvatisam ). 
.1962 Jab LJ 840 : 1963 (?) 


Cr LJ 


39. 


354. 

AIR 1962 Cal 641 (A. W. Khan), 



^ Note 16] of offences affecting the human body 

of the prosecutrix if they are satisfied that: the evidence is worthy of credence. 
Further, the rule requiring corroboration of the evidence of the prosecutrix 
is generally accepted only in cases of rape and not in other cases involv¬ 
ing a sexual offence. AIR 1955 Nag 121 {Motiram) ; AIR 1943 Bora 150 


In a rape case ordinarily it may not be safe to rely upon the uncorrobora¬ 
ted evidence of the prosecutrix. There should be other evidence to corrobo¬ 
rate her. But that cannot be a hard and fast rule in all cases. On 
the facts of a particular case an accused person can be convicted on the 
testimony of the prosecutrix alone provided the circumstances of the case 
show that the woman’s story is true. AIR 1955 Sau 96 : Cr LI 1525 f Tabu), 
which relied on AIR 1952 SC 54. 

The deposition of the prosecutrix in a rape case by itself hardly carries 
any weight whatsoever unless it is corroborated otherwise. AIR 1952 
Ajmer 49 : Cr LJ 1563 (Har Nath). The rule which according to the cases 
has hardened into one of law, is not that corroboration is essential before 
there can be a conviction but that the necessity of corroboration, as 
a matter of prudence, except where the circumstances make it safe to 
dispense with it, must be present to the mind of the Judge, and in jury 
cases must find place in the charge, before a conviction without corrobora¬ 
tion can be sustained. AIR 1952 Ajmer 54 : Cr LJ 1575 (Dull Chand ). 

In the case of rape of a girl of seven years old, one would not insist on 
the same amount of corroboration of the statement of the girl as in a case 
in which a grown-up woman is alleged to have been raped. The cir¬ 
cumstantial evidence consisting of the girl telling her parents just after the 
crime about the accused causing her injuries, admission of the accused 
having committed a wrongful act, injuries on the knees and elbows of the 
accused and blood-stains on his dhoti is sufficient to corroborate the direct 
evidence of the girl. AIR 1951 Ajmer 60 : 52 Cr LJ 584 (. Kathu). 

The case of an accomplice materially differs from that of a prosecutrix 
for a rape and the evidence of both cannot be placed on the same footing. 
In law, therefore, the evidence of a prosecutrix does not require cor¬ 
roboration like that of an accomplice. 40 The law does not require that there 
should be independent corroboration in the case of rape of a child aged 
ten as to the identity of the culprit. The fact that the case is a rape case 
introduces no different element unless one attributes to a child of ten the 
possible existence of motives to choose a particular person as a culprit 
which might come into play in the case of a woman. It h the existence of 
possible motives for false incrimination which might at ract the necessity 
for corroboration, and where no such motives can even be suggested it can* 
not be said that there is any rule of law or of prudence which makes indepen¬ 
dent corroboration necessary as to the culprit’s identity. 41 A mere statement 
of the girl that the accused had raped her should not be treated as sufficient 
for recording a conviction under Section 376. But where the girl identi¬ 
fied the accused in jail and did not accuse him of the offence by name and 
there was no suggestion that the girl or any other prosecution, witness knew 
him from before, it was held that the accused might be convicted. AIR 
1947 All 393 : 48 Cr LJ 851 : 1947 ALJ 435 (Kunwar Pal). 


40. AIR 1951 Mad 760: MAD 973 : 52 41. AIR 1944 Nag 363 : 1944 NLT 406 

Cr LJ 718 (2) (Chinnappa ). (Bishram). 
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It is a very well settled rule of practice in India following the English 
rule, that in rape cases the evidence of the complainant must be corroborated. 
A charge of rape is a very easy charge to make and a very difficult one to 
refute, and in common fairness to accused persons the Courts insist on corrbo- 
ration of the complainant’s story. The nature of the corroboration must 
necessarily depend on the facts of each particular case. Sometimes rape is 
clearly proved or admitted and the only question is whether the 
accused committed the offence. At other times the association of the accused 
and die complainant is admitted, and the question is whether rape was com¬ 
mitted. Where rape is denied, the sort of corroboration one looks for is 
medical evidence showing injury to the private parts of the complainant, in¬ 
jury to other parts of her body, which may have been occasioned in a struggle, 
seminal stains on her clothes or the clothes of the accused, or on the places 
where the offence is alleged to have been committed ; and in all cases impor¬ 
tance is attached to the subsequent conduct of the complainant. Whether she 
makes a charge promptly or not is always relevant. Subsequent conduct, by 
itself, although important, is not enough, because a witness cannot corroborate 
himself. It is a rule of the Court, not to act on the evidence of the com¬ 
plainant without some corroboration. 42 Where a young girl of immature 
years and tender age has been raped and who has made a disclosure of it 
at the earliest opportunity to her mother and another, the Court will not in¬ 
sist upon corroboration by independent testimony connecting the accused with 
the crime. Each case depends upon its facts and if after taking all the 
circumstances into consideration the evidence of the prosecutrix could be 
believed then the accused could be convicted on her evidence along, although 
there is no corroboration by independent testimony connecting the accused with 
the crime. In assessing the value of her evidence her conduct immediately 
after the offence is committed is of great value. Such a conduct is relevant 
under Section 8 of the Evidence Act. Not only the fact that the complaint was 
made by the prosecutrix shortly after the alleged occurrence but also particulars 
of such a complaint may be given in evidence not as being evidence of the fact 
complained of but as evidence of the consistency of the conduct of a prosecu¬ 
trix with the story told by her in the witness box. 43 See also AIR 1942 Mad 
285 :43 Cr LJ 57 6 : 199 IC 742 ( Karichiappa ), a case of alleged rape by a 
drunken, man. In a case of rape it is generally unsafe to convict upon the uncor¬ 
roborated testimony of the prosecutrix. It is generally regarded as unsafe to 
convict upon the uncorroborated testimony of the prosecutrix, but it is open 
to a court to convict without corroborating evidence, if it considers it safe 
to do so, and it will not necessarily be illegal for a Court to do so if there are 
special circumstances justifying such a course. 44 See also AIR 1961 Mad 308 
(Anthony). 

17. Charge. —Where rape was committed on a woman on a field by 
both the accused persons and subsequently the woman was taken either by- 
force or by fraud by one of them alone to different places where he alone com¬ 
mitted rape upon her, it was held that a joint charge against both the accused 
of having committed rape at different places is improper. AIR 1926 Cal 320 : 
42 CLJ 524 : 27 Cr LJ 263 ( Keramut). 

Model Charge.—You—on or about—at—committed rape on P(( (a 
woman under sixteen years of age) and thereby committed an offence under 
Section S76, 1 . P. C . 


42. AIR 1942 Bom 121 FB : 44 blr 216 : 
43 Cr LJ 621 (Mahadeo). 

43. AIR 1951 Mad 760 : MAD 973 : 52 
Cr LJ 718 (2) [Chinnnppo). 


44. 1945 NAG 226 : 46 Cr LJ 68 {Conroy), 

which followed AIR 1942 Bom 12.1 
FB ( Mahadeo). 





3®, Note 22] of offences affecting the human body 



L 


^ Bracket ( } to be deleted if not applicable. 

18. Direction to the Jury, —In rape cases Jury must be explain the 
law as laid down in AIR 1952 SC 54 : SCR 377 (Rameshwa ?). See Note 16. 

19. Section 365 and Section 376. —Offence under Section 365 is a 
minor one compared to one under Section 376. AIR 1954 M Bh 971 ; LR 
28 ( Ramsingh ). 

20. Section 376 and Section 366.— Where the series of acts proved 
against the accused establishes two distinct offences falling under Sections 366 
and 376, the accused can be convicted separately for both the offences. 29 Gr 
LJ 248 : 107 IC 388 (Tek Singh)* A charge under Section 366 involves ele¬ 
ments and questions of facts different from a charge under Section 376. 7 LAH 
484 (Ghalam Md .). The rule requiring corroboration of the evidence of the 
prosecutrix is generally accepted only in cases of rape and not in other cases 
involving a sexual offence, such as the offence of abduction (Section 366). 
AIR 1955 Nag 121 : NLJ 61 : Cr LJ 819 (Motiram). 

21. Rape and adultery. —Where a conviction for rape is set aside on 
the ground that it was only a case of adultery, the accused cannot be con¬ 
victed of adultery, if no complaint has been made by the husband to give 
jurisdiction to the Court under Section 199, Cr, P. C. 19 IC 716 (Nga Po). 

22. Punishment.—The Law Commissioners in their First Report, 
Section 449, say : <4 On the one hand let us take the case of the chaste high 
caste female, who would sacrifice her life to save her honour, contaminated 
by the forcible embrace of a man of low caste. On the other hand that of 
the woman without character, or any pretension to purity, who is wand to be 
easy of access. In the latter case if the woman, from any motive, refuses to 
comply with the solicitation of a man and is forced by him, the offender ought 
to be punished ; but surely the injury is infinitely less in this instance than in 
the former.” What has to be considered by the Court in determining the 
question of sentence is the age when the person committed the offence, and 
not when he is being dealt with by the Court. 45 Where the evidence showed 
that the girl who was raped was unchaste the sentence of seven years’ rigor¬ 
ous imprisonment was held to be too severe. 4 '" 5 Crimes of violence upon 
Women who are not in a position to defend themselves must be put down 
with a strong hand and it would be a very sad state of affairs, if criminals 
were to carry an impression that to criminally assault a woman or to rape 
her was not a very serious matter and that they could always satisfy their 
unholy passion if only they were prepared to undergo a comparatively short 
term of imprisonment. Five years’ rigorous imprisonment was awarded. 47 
The sentence of transportation is indefensible for an offence of rape . The 
ordinary sentence for rape varies from three years to five years. In a very 
bad case seven years is sometimes given. Even if, the accused happens to be 
police constable, sentence of transportation is excessive, more especially where 
it is a case of a police constable not being on duty at the time when the 
offence is alleged to have been committed and not a case of a police constable 
taking advantage of his official position to rape a woman placed in his 
charge. 48 The measure of punishment for an offence of rape, under Section 
376, should be proportioned to the greater or less atrocity of the crime, to 


45. AIR 1954 All 580 : ALJ 256 : Cr LJ 47. AIR 1929 Lab 584 ; 30 Cr LJ 699 : 

1288 (Mushtaq). ' ’ 116 IC 883 ( Kola ). 

46. AIR 1927 Lah 772 (2) : 28 Cr LJ 256 : 48. AIR 1942 Rpm 121 FB : 44 blrStfi 


100 IC 128 {Ibrahim). 


(Makadeo). 
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e conduct of the criminal and to the defenceless and unprotected state of 
the injured female. The fact that the family of the injured girl have condo¬ 
ned the offence on being paid a sum of money should not be taken into 
consideration in determining the heinousness of the offence, or of the punish¬ 
ment to be inflicted. 49 The fact of the complainant’s suicide should not be 
taken into consideration in passing sentence in a case of rape because that is 
neither the natural nor ordinary nor probable consequence of the accused’s act. 
19 Cr LJ 155 : 43 IG 443 (Nga San Pa). 

Sentence of 3 years was passed in AIR 1953 All 502 : ALJ 171 (2) : Cr 
LJ 1164 (Shaft). Sentence of 2 years was passed in AIR 1954 All 580 : ALJ 
256 : Cr Lj 1288 (Mushtaq). 

Of Unnatural Offences 

377. Unnatural Offences.—Whoever voluntarily has car¬ 
nal intercourse against the order of nature with any man. women 
or animal, shall be punished with imprisonment for life, or with 
imprisonment of either description for a term which may extend 
to ten years, and shall also be liable to fine. 

Explanation .—Penetration is sufficient to constitute the car¬ 
nal intercourse necessary to the offence described in this section. 

L Unnatural offence of having carnal intercourse against the 
order of nature with any man, woman or animal.— Animal is any 
living creature other than a human being. Section 47. There is a full 
discussion of unnatural offences in AIR 1925 Sind 286 : 26 Cr LJ 945 : 19 
SLR 327 ( Khanu ). Coitus per os and sodomy are punishable under Section 
377. 50 Sodomy can be committed only in ano and not in the mouth. 51 
Sexual intercourse per nose with a bullock is. an unnatural offence within the 
meaning of Section 377. Coitus per os (through the mouth) with a woman 
would not amount to an offence under Section 377. Coitus os does fall 
within the provisions of Sections 377. 52 Section 377 punishes bestiality by 
man or woman With any animal. See also 24 QBD 357 (Brown). 

2 Penetration.— See Explanation. The offence made punishable under 
Section 377 requires that penetration, however little, should be proved 
strictly. Thus an attempt to commit this offence should be an attempt to 
thrust the male organ into the anus of the passive agent. Some activity on 
the part of the accused in that particular direction ought to be proved 
strictly. A mere preparation for the operation should not necessarily be 
construed as an attempt. 36 Cr LJ 718 : AIR 1934 Sind 206 : 155 IC 435 
(Nowshirwan) . Emission is not necessary. 1832-1 Mood 342 (Reekspear). 

3. Proof.— A charge under Section 377 is one very easy to bring and 
very difficult to refute. Therefore, the evidence in support of such a charge 
has to be very convincing. 53 Where a person was tried for an unnatural 
offence and convicted on a charge which did not allege the time when, place 
where, or point to any known or unknown person with whom, the offence 
was committed, and without any proof of these particulars, the facts proved 
against him only being that he habitually wore woman’s clothes and exhibi- 


49. 

50. 


51. 


20 Cr LJ 647 : 52 IC 423 ( Pyarelal ). 

AIR 1925 Sind 28G (Khanu) : 3 Cox 52. 
270 (Allen). 8 C and P604 ( Jellyman — 
a case of sodomy on ones’own wife). 53. 

1817-—Russ and Ry. 331 (Jacobs) ] 


1 Weir 288 (Govtndrajuln ). 

35 Cr LJ 1096 ; AIR 1934 Lah 261 
(Khandu). 

27 Cr LJ 593 ; AIR 1926 Lah 375 : 
94 IC 257 (Sain Das). 
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ie^ |)}iysical signs of having committed the offence, that the conviction was 
riot sustainable. 54 In a complaint for unnatural offence especially where it 
is found as a fact that the complainant was a perfectly willing party, it is not 
safe to convict the accused unless the complainant’s evidence is corroborated 
in material particulars implicating the accused. In law such corroboration 
is not required, but as a matter of prudence, there ought to be no conviction 
without such corroboration, except in very exceptional cases. 56 If it is not 
the case of the prosecution that the offence under Section 377 remained un¬ 
completed, the medial evidence should be definite against the accused. 
Where the Civil Surgeon does not find any marks of injury on the anus of 
the boy but he qualifies his statement by a further observation that the 
boy was quite grown up and, in such cases, there may be no marks of injury, 
the rider added by the Civil Surgeon is somewhat inconsistent and the 
medical evidence must be regarded as definitely in favour of the accused. 
The existence of semen marks on dhoti of the accused is by no means a deci¬ 
sive factor. AIR 1947 All 97 : 48 Cr LJ 376 : 229 IG 301 {Mind). 

In cases under Section 377 it is, as a rule, unsafe to convict on the 
uncorroborated testimony of the person on whom the offence is said to have 
been committed, unless for any reason that testimony is entitled to special 
weight. 56 In cases of sexual offences only in exceptional cases should be 
uncorroborated testimony of the complainant be relied on. But such excep¬ 
tional cases do exist, and it would be wrong for a Judge or jury, convinced 
beyond all doubt of the truth of the complainant’s story and the guilt of the 
accused, not to convict. There is nothing in law against it, and if there is 
nothing in law against it, it is not unlawful, and, therefore, it is necessarily 
not improper or wrong. It is not to be supposed that the law for long per¬ 
mits that which the conscience of the community regards as improper or 
wrong. It cannot, therefore, be saidthat a Judge should never under any 
circumstances convict upon the uncorroborated testimony of the complainant 
in a case of sexual offence. 57 In the case of unnatural offence under Section 
377, conviction can safely be based on the uncorroborated testimony of the 
victim, if it is not otherwise doubtful, 68 In a charge of sodomy stains of 
semen constitute important evidence. Great weight must, therefore, be 
attached to the Chemical Examiner’s report. 5 * Evidence of the possession 
of nude photographs may be given if there is a question of identity or of 
continuous abnormal propensity but such evidence is not admissible to show 
general evil disposition. 1939-4 All ER 122 ( Gillingham ); 1918-2 KB 853 
(fwiss) ; 1918 AC 221 {Thompson). 

4. Attempt. — See 36 Cr LJ 718 in Note 2. 

5. Sentence. —Deterrent sentence is necessary, AIR 1936 Lah 256 : 
161 IC 591 : 37 Cr LJ 474 {Sherd) ; AIR 1937 Pesh 22 : 167 IC 655 : 38 Cr LJ 
429 {Sana Khan) ; AIR 1933 Sind 87 : 143 IC 605 : 34 Cr LJ 618 {Mahomed). 


6. Charge.—You—on or about—at—, voluntarily had 
course against the order of nature with (PQJ (animal to wit—) 
committed an offence under Section 377, I. P. C.., 


carnal inter- 
and thereby 


54. 6 ALL 204 (. Khairat) ; 1884 AWN 
25 (Ghasitd). 

55. 38 Cr LJ 70 : 165 IC 707 : 39 OWN 

105 i. ( Balmukundo) • 

56. 1 9 Cr LJ 946 : AIR 1918 Lah 322: 
47 1C 670 (Ganpat), 


57. 

58. 


59. 


1944 KAR 123 : AIR 1944 Sind 33 ; 
45 Cr L] 650 (Kaku). 

16 Cr LJ 266 : AIR 1914 Lah 565 : 28 
IC 154 (Sardar). 

AIR 1930 Lah 318 (2) : 31 PLR 742 : 
31 Cr LJ 3431 {Devi Das). 
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OF OFFENCES AGAINST PROPERTY 
Of Theft 



378. Theft. —Whoever, intending to take dishonestly any 
movable property out of the possession of any person without 
that person’s consent, moves that property in order to such 
taking, is said to commit theft. 

Explanation 1.—A thing so long as it is attached to the earth, 
not being movable property, is not the subject of theft ; but it 
becomes capable of being the subject of theft as soon as it is 
severed from the earth. 

Explanation 2.—A moving effected by the same act which 
effects the severance may be a theft. 

Explanation 3.—A person is said to cause a thing to move by 
removing an obstacle which prevented it from moving or by 
separating it from any other thing, as well as by actually 
moving it. 

Explanation 4.—A person, who by any means causes an ani¬ 
mal to move, is said to move that animal, and to move every¬ 
thing which, in consequence of the motion so caused, is moved 
by that animal. 

Explanation 5.—The consent mentioned in the definition may 
be express or implied, and may be given either by the person in 
possession, or by any person having for that purpose authority 
either express or implied. 


Illustrations 


(a) A cuts down a tree on ground, with the intention of dishonestly taking the 
tree out of Z *s possession without consent. Here, as soon as A has severed the 
tree in order to such taking, he has committed theft. 

( b) A puts a bait for dogs in his pocket, and thus induces Z *3 dog to follow it. Here 
if A r 3 intention be dishonestly to take the dog out of £’s possession without Z * s 
consent, A has committed theft as soon as Z’ s dog has begun to follow A, 

(c) A meets a bullock carrying a box of treasure. He drives the bullock in a certain 
direction, in order that he may dishonestly take the treasure. As soon as the 
bullock begins to move, A has committed theft of the treasure. 

(d) A being Z' s servant, and entrusted by Z the care of Z*$ plate, dishonestly 
runs away with plate, without Z ’ s consent, A has committed theft. 

W Z> going on a journey, entrusts his plate to A , the keeper of a warehouse, 
till Z shall return. A carries the plate to a goldsmith and sells it. Here the plate 
was not in Z * s possession. It could not therefore be taken out of Z *s possession, 
and A has not committed theft, though he may have committed criminal breach 
' of trust. 

{f) A finds a ring belonging to Z on a table in the house which £ occupies. Here 
the ring m in possession, and if A dishonestly removes it, A commits theft. 

(g) A finds a ring lying on the high-road, not in the possession of any person. A, by 
taking it, commits no theft though he may commit criminal misappropriation of 
property. 

(h) A sees a ring belonging to Z lying on a table in house. Not venturing to mis¬ 
appropriate the ring immediately for fear of search and detection, A hides the ring 
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in a place where it is highly improbable that it will ever be found by with the 
intention of taking the ring from the hiding place and selling it when the loss is 
forgotten. Here A> at the time of first moving the ring, commits theft. 

(i) A delivers his watch to a jeweller, to be regulated. Z carries it to his shop. A , 
not owing to the jeweller any debt for which the jeweller might lawfully detain the 
watch as a security, enters the shop, openly takes his watch by force out of Z’* 
hand, and carries it away. Here A> though he may have committed criminal tres¬ 
pass and assault, has not committed theft, inasmuch as what he did was not done 
dishonestly. 

(j) If A owes money to Z f° r repairing the watch, and if Z retains the watch lawfully 
as a security for the debt, and A takes the watch out of Z* s possession, with the 
intention of depriving Z °f the property as a security for his debt, he commits theft, 
inasmuch as he takes it dishonestly. 

( k ) Again, if A , having pawned his watch to Z > takes it out of £’s possession without 
Z f » consent, not having paid what he borrowed on the watch, he commits theft, 
though the watch is his own property inasmuch as he takes it dishonestly. 

(/) A takes an article belonging to Z out Z ** possession without Z’ s consent, with the 

intention of keeping it until he obtains money from Z as a reward for its restora¬ 
tion. Here A takes dishonestly; A has therefore committed theft. 

(w) A, being on friendly terms with goes into Z ' 3 library in Z' s absence, and takes 
away a book without £’s express consent for the purpose merely of reading it, and 
with the intention of returning it. Here it is probable that A may have conceived 
^that he had £’s implied consent to use Z ’ 5 book. If this was A’s impression, A has 
not committed theft. 

(n) A asks charity from Z * 3 wife* She gives A money, food and clothes which A knows 
to belong to Z* her husband. Here it is probable that A may conceive that Z* s 
wife is authorized to give away alms. If this was impression, A has not com¬ 
mitted theft. 

0) A is the paramour of wife. She gives a valuable property, which A knows to 
belong to her husband Z > and to be such property as she has not authority from Z 
to give, if A takes the property dishonestly, he commits theft. 

(p) A, in good faith, believing property belonging to Z to be 4*s own property, takes 
that property out of Z * s possession. Here, as A does not take dishonestly, he does 
not commit theft. 

379. Punishment for theft.- — Whoever commits theft shall 
be punished with imprisonment of either description for a term 
which may extend to three years or with fine, or with both. 

SYNOPSIS 

Theft. 

Whoever moves property . 

Intending to take . 


L 
2 . 

3, 

4, Dishonestly . 

4a. JVo dishonesty but only a mistake . 

4b. Bona fide right or claim or dispute. 

5, Movable property. 

5a. Animals or birds. 

5b. Carcass of wild animaL 
5c. Fish . 

5d. Crops. 

5e. Trees. 

5f. Electricity . 

5g . Water. 

5. Out of the possession of any person. 

6a. Not in the possession of anyone or posses¬ 
sion’lost or abandoned. 

6b. Possession of bailee or servant. 

6c. Joint possession. 


6d . Out of the possession of the husband. 

7. Without that person's consent. 

8. Moves that property in order to such taking. 
8a. Seizure may be actual or constructive. 

8b. Illegal seizure of cattle is theft. 

9. Owner of property and theft. 

9a. Co-owner. 

10. Servant. 

11. Debt or legal dues .. 

12. Theft of several articles. . 

13. Jurisdiction. * 

14. Trial. 

15. Presumption. 

16. Pointing out stolen property is not possession 
of stolen property . 

17. Charge and conviction . 

18. Restoration and disposal of stolen property. 

19. Taking gift to help to recover stolen, pro- 
perty. 

20. Punishment. 
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Section 378 defines theft and Section 379 provides punish- 

The theft of electricity is an offence against the Electricity Act and can¬ 
not be an offence under the Indian Penal Code. 60 

Presumption whether person is thief or receiver of stolen property dep¬ 
ends on facts and circumstances of each case. When telegraph wires are 
found in possession of the accused, accused denying recovery but giving no 
satisfactory explanation, accused can be presumed to be receiver of stolen 
property. 61 

See Section 326 Note 1. 

The section does not apply in case of theft of goods entrusted to mer¬ 
cantile agent with full authority of disposal. 62 

A creditor who takes movable property from the possession of his debtor 
without his consent commits theft. 65 

2. Whoever Moves Property.— See Notes 9, 9-a and 10. 

3. Intending to ‘takeb —See illns. (b) 9 (c) and (d) . See Note 3. Taking 

need not be permanent. Illn. (1) shows that ‘taking’ a thing with the inten¬ 
tion of keeping it only for a time is taking within the meaning of Section 378. 
Taking animals of a debtor in order to force him to pay his debt is within 
Section 378. 22 CAL 1017 ( Chungo ). 18 ALL 88. AIR 1959 Raj 148. 

In order to constitute larceny there must be an intention to take entire 
dominion over the property, i. e. 9 the taker must intend to appropriate the 
property to his own use, but there may be theft without an intention to 
deprive the owner of the property permanently. 31 ALL 89 {Nausher Alt). 

Since the definition of theft in Section 378 requires that the moving of 
the property is to be in order to such taking, “such” meaning “intending to 
take dishonestly”, the very moving out must be with the dishonest intention. 

Taking the definitions of “dishonestly” in Section 24 and “wrongful 
gain” and “wrongful loss” in Section 23 together, a person can be said to 
have dishonest intention if in taking the property it is his intention to cause 
gain, by unlawful means, of the property to which the person so gaining is 
not legally entitled or to cause loss, by wrongful means, of property to which 
the person so losing is legally entitled. It is further clear from the definition 

that the gain or loss contemplated need not be a total acquisition or a total 

deprivation but it is enough if it is a temporary retention of property by the 
person wrongfully gaining or a temporary “keeping out” of possession from 
the person legally entitled. This is clearly brought out in illustration (1) to 
Section 378, Penal Code, and is uniformly recognised by various decisions 
of the High Courts which point out that in this respect “theft” under the 
Penal Code differs from “larceny” in English law which contemplated perma¬ 
nent gain or loss. 

The taking out of the aircraft by the accused for an unauthorized flight 
gives him the temporary use of the aircraft, lor his own purpose ancl tempo¬ 
rarily deprives the owner of the aircraft, viz> the Government, of its legitimate 

60. AIR 1965 SC 666 (Avlar Singh v. Stale 62. AIR 1965 Cal' 355 (Sumitra Debt v. 

of Punjab) — 1965 Or 1J 308 : (1965) 1 Satya Narayan ). 

SOW 289. 63. 1963 BOM 524 (Nemsetk). 

61. AIR 1965 Ori 123 {Udava Man). 
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Use' for its purposes, i. e. the use' of . the/aircraft for the li\diah Air Force 
■ Squadron,that day.-. Such use being unauthorised and against all-the regula¬ 
tions of aircraft-flying is a gain or Ibss bv unlawful means. In such a case all 
•.the.circumstances of the unauthorised flfght justify the conclusion-'both -as to 
thp absence of consent and.' as' tb th^ unlawfulness of,the rngans by tvhich 
thgre is a temporary gain or loss'by thehisq of flje aircraft' 


■<SL 


\ ' ' •, v v ' 

It waS held on fadts that though thb ultimate purpose, of the flight was to 
go to Pakistan, the. use of the aircraft for that purpose and the unauthorized 
and ‘hence unlawful gain of that use to the accused and f he consequent loss to 
the Government of its legitimate use could aply be considered intentional and 
that this was.not by virtue of any presumption but as a "legitimate .inference 
the .facts, and circumstances of the fc^se. AIR, 19.57 SG 369'"(,K.\Af. 

* ' • ‘ - V** 


from 
Meh'rd)-. 


A charge of theft will He even where thcr6 is^no intentiph to asxum£/tlje 
entire dominion-.dyer the property taken pr i© retain it permanently^ "15 
B0M 344 (Jfagapjia). Taking may be temporary,To constitute the offence 
of • theft it is not 'necessary that the taking ■shbuld be permanent or-.wjth: an 
intention to appropriate the thing taken, or VuatVthere should be -wrongful 
gain to some one v in addition to wrongful loss"<p N the.tAal.owner. 8 * It is the 
mind that makes the. taking of anqther’s* goods tb^e asfalony or a bare trfis- 
"• ' pass only, but because the intention and mind'£y-e;seA&, fhe intention must 
\.be judged by the circumstances of the.fact, and 'should , these circumstances 
' . are various and may sometimes dyceiv.e, v yet regularly artd ordinarily these 
circumstances following direct in this cas.e. If 4, thinking he hiath a .title, to 
the horse of B, sefeeth it as his ©ton, or 'suppbsJngAhat- B holds of. bun, dis¬ 
trains Unr horse of 5 without cau^ this regularly'no felony, 'buna 
trespass; because there is a pretertce of title'; b.ut'yetNdus may be but a trick 
tb. colour a felony, and .the ordinary disopyefy qf-a,felonious intent isj if the 
party doth it secretly, or beingApharged vWifh ffe, goods' denies it. 1 ’ Hale 

. - p;c 308. . . - '-Iv-y • ' ■ ->; ■ - - 

4. Dishonestly.—‘Dishonestly’ is defined-, ijT Section 24. See Gom- 
' mentairy on Section 24. See also Notes 4-b afidbUlS It is sufficient to show 
aff intention to take'dishonestly the. property ^ut .oRmnv" jferson’s possession 
withpuff his - .bonsehi,and that it was v moved Tb^Vtha't purposes . If >he 
' v - dishonest .intention, , the absence of consent, and.'the njq'vmg are established, 

' the offence' will be complete, however temporary may ffpve'been the propped 
retention, • " - •>, • *. ,\'f' 

* * *. ,'S. • \ ‘ -. • ■*. ^ v ; \ V N s s ' ^ y \ 

•\ •>. . An'..intention on 1 the part of the accused'.to use.theppssession.oftlsp 
f prdRe'rty .when tdket} Tor the purpose qf./ol^t^iijg .Satfc%Uoq d«>i 

v \\ due tqv htifl,: dnd,' only for that purpose,'- ,hoAbearin^. on Hie question 

of dishone^'intention under the, Pqnal Code. \ToMlff that ;guCb a, purp'ose s ' 
v \' could render 'Umocenj what would.be otherwise, savVrOn'gFifl^aiiir .witfinr, 

V >>thV meaning of Section 23 would amounJT p * ihe. rhcbg'riidffd; P * a .right M 
V\ the bart-of'ev‘eiy. individual to-recover an-..alleged dabpby v the^et7.ure.^l;v 
. \ property of h^alleged debtor, .a 1 M;^ouldHetfd'td.a x stata^Fv.tbmgs in whjsh,\ 

v\\egeryvnan might, if,strong ©oqugl&lakeint©,h|s.. , «^t|»;>an<i?. to -\Tpo 
V' ‘cofts^ute theft-there irmjt be ah'vinfa^o.h/to.'^e'-thb^dnn^'ip ■question 1 .. 

V ^Vis'hdn.estly^ Ith'atvis, ' with intent; to cahse'wfongful Ngam^^^ngful 

' 68 {i^reo Nathf. " ' - - 


Pat 429 : 10 PLX4§3 : 30 Cr Lj"5 
us- 1c m5 K ij>m ra ).. AIR .1 


_AIR j«26 

Bom 193 : 27 blr 4391 ^VallabhrmY. 
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can it be said that removing a box “to put the owner to trouble” is 
necessarily and in every case causing “wrongful loss”? The answer must 
be in the negative. For, otherwise, a person, keeping concealed for a time 
a valuable thing belonging to a friend, who is a careless man, in jest for 
the purpose of causing him a little anxiety, or in earnest for the purpose of 
teaching him the salutary lesson of being careful, would be guilty of theft, 
a result which the Legislature could never have intended. No doubt the 
language of Section 23 which defines wrongful loss, and says a ‘-‘person is 
said to lose wrongfully when such person is wrongfully kept out of any pro¬ 
perty as well as when such person is wrongfully deprived of property,” 
might at first sight, seem to create a difficulty in the way of accepting the 
view we take. But the difficulty is only apparent and not real. Of course, 
when the owner is kept out of possession with the object of depriving him 
of the benefit arising from the possession even temporarily, the case will come 
within the definition. But where the owner is kept out of possession tem¬ 
porarily not with any such intention, but only with the object of causing him 
trouble in the sense of mere mental anxiety, and with the ultimate intention 
of restoring the thing to him without exacting or expecting any recompense, 
h is difficult to say that, the detention amounts to causing wrongful loss in any 
sense. 25 CAL 416 (jYuhi Baksh). 

Seizure by (£ of a camel in order to compel repayment of the debt 
incurred by the camel owner from £> amounts to theft. 66 

(I is not guilty of theft if he acts in good faith under the orders of his 
superior officer. 67 

To commit theft one need not take movable property permanently out 
of the possession of another with the intention not to return it to him. £) 
unlawfully took the file from the department, and for a short time he 
deprived the head of the Department of the possession of the said file. A 
temporary period of deprivation or dispossession, of the properly of another 
causes loss to the other. A person acts dishonestly if he temporarily 
dispossesses another of his property — (Ts case therefore fell within Section 
378, 68 See also AIR 1959 Raj 148. 

Where an electric kettle was given to a repairer for repairs, and he did 
not complete the work within the stipulated period, or even within a 
reasonable time thereafter, and the owner forcibly removed the article from 
the repairer’s shop without payment of the sum demanded by the latter for 
work already done to it, it was held that the owner was not guilty of theft, 
as his intention was not to cause wrongful loss to the repairer, or wronful gain 
to himself, within Section 24 but to recover his property after the lapse of a 
reasonable time. 53 GAL 174 {Judah). 

Removal in order to realise legal dues is not theft. 60 

Q" openly removing jute belonging to complainant in latter’s presence from 
pond used by villagers and kept it outside and told complainant to take 
jute away —Complainant refused to do so —Complainant held not kept out of 
possession of his property or deprived of his property. Hence no wrongful 
loss caused to him within the meaning of Section 23 and no question of theft 
therefore arose in the case. 70 


66 . 


67. 

63. 


AIR 1959 Raj 148 ( Keshrichand) which 
followed 22 CAL 1017 and 18 ALL 
88 . 

AIR 1963 Pat 207 (. Am'mhand ). 

AIR 1963 SC 1094 {Pyarc Lai) ; 1963 


All LJ 459 : 1963 BLJR 407 : 1963 SC 
D 341. 

69. AIR I960 Mad 186 (A. Mudaliar ). 

70. AIR 1960 Trip 10 (Paltu Goswanri). 
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Seizure by the accused of a camel in order to compel repayment of the 
debt incurred by the camel owner from the.accused amounts to theft within 
the meaning of Section 378, Penal Code. 71 

The accused cannot be said to have acted in good faith When they 
prevented the proprietor’s men from cutting the bamboos to which they were 
entitled or from taking away the bamboos which had been cut. Where 
the accused manifestly took away the bamboos with the intention of causing 
wrongful loss to the proprietors who were entitled to them, it cannot 
be said that intention was not dishonest. 72 Appropriation by tenants of 
fallen trees belonging to the Zamindar is dishonest and is theft. 42 ALL 53 
( Dunyapal ). 

/The accused, finding the complainant’s pony'at Jarge which had broken 
loose from its tether to which it had been tied the previous night, mounted 
it and took a ride on it returning home on the following day v in the 
evening. It was held that he had note committed ,the offence of thrift, to 
constitute which there must be an intention, oh the part of the person Who 
takes a thing to steal it and that he iqightMiave been proceeded against under 
Section 403 instead of Section 379. 73 

A woman contracted to deliver a barge to certain person on'p.aymeht of 
money. Some earnest money and part, payment were’made and th'e.Mrge 
was brought over to the place of hs delivery. The vendee failed to pay the 
balance. After notice to the. 'vendee the woman took away the barge. It 
was held that under the circumstances there was no dishonest intention in 
‘seizing the barge and no theft was. committed by the woman, when she 
took away her barge on giving notke to the vendee. 74 If (l talres his own 
goods from the possession of P whose claiwas disallowed there is no 
dishonest intention even if P’s consent had hot been taken. 75 ' Where in 
execution of decree against certain person,' property belonging to another 
person is being wrongfully taken away by the bailiff and the latter and his 
associates take back that property, this is not an offence under Section 
379. 76 Where accused in pursuance of common object, have broken into 
temples and removed idols for celebrating a festival without any dishonest 
intention they are guilty under Section 147 but not under Section 457 or Sec¬ 
tion 380. 77 Where the animals have got scattered from the herd at the 
time of the cheetah scare in a forest, and if any person sees such an animal 
straying anywhere and takes it, it cannot be said that he did so with a disho¬ 
nest intent. But if the person who takes it subsequently retains it intending 
to treat it as his own, then he will be guilty of criminal misappropriation. 
Property obtained by committing such criminal misappropriation would 
no doubt, be still stolen property. 73 Where the important element of cri¬ 
minal intention is completely absent, and the accused has no - criminal 
intent in taking away another’s cycle and he does not take it dishonestly 
then his taking away of the cycle does not fall within the definition of theft. 79 
The taking for the purposes of Section 378 must be “dishonest” within the 


71. 22 GAL 1017 (FB) and 18 ALL 88 

followed. AIR 1959 Raj 148 (State v. 75. 
Keshrickand) : 1959 Or LJ 908 (1) : 76. 

(1959) 9 RAJ 497 : 1959 Raj LYV 

446. ' 77. 

72. AIR 1931 Pat 337 (2) : 131 IC 539 : 

32 Cr LJ 739 (Lai Md.) 78. 

73-. AIR 1917 Pat 459 : 39 IC 804 : 18 

Cr LJ 564 (Rap Lai). 79, 

74. AIR 1930 Bora 488 : 32 blr 1140 : 129 


IC 350 (Sitabai). 

AIR 1922 Mad 405 (L. Chelliar). 

AIR 1941 Lah 217:42 Cr LJ 601 : 
194 IC 564 (Jahana). 

AIR 1941 Mad 71 (2) : 42 Cr LJ 233 : 
192 IC 256 (P. Konan). 

AIR 1944 Mad 26 : 45 CrLJ 220 • 
210 IC 315 (Venkalaswami). 

12 LK 92 : 37 Cr LJ 456 : 161 IC 268 
( Rameshwar). 
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fiaeaning of Section 24. It is not necessary that the taking must cause 
wrongful gain to the taker ; it will suffice for the applicability of the section 
if it causes wrongful loss to the owner. 80 Where accused took away bam¬ 
boos with the intention of causing wrongful loss to the proprietors who 
were entitled to them, it cannot be said that their intention was not dishonest 
within the meaning of the word as used in the Penal Code. 81 Dishonest 
intention cannot be assumed where the charge is of theft of clods of earth 
worth 6 pies from a public channel-bed belonging to Government, unless 
it is shown that the accused knew that the public officers in charge of the bed 
had notified that the removal of earth would injure the pecuniary or other 
interests of Government or from the clandestine nature of the act such 
knowledge could be inferred. 82 Taking property from a passenger who 
was travelling without ticket and to compel him to pay fare due is not 
theft. 83 (7, who loosened P’s cattle at night from a cattle pen and to 
have driven them to the pound with the object of sharing with the pound- 
keeper fees to be paid for the release is guilty of theft. 22 CAL 139 
( Paryag). (>, brother of a farmer or contractor of a public ferry, seized P’s 

boat with the intention to compel persons who had to cross the river to use 
Q *s ferry in the absence of P’s boat and thereby to increase the income of Q,’s 
brother, is guilty of theft, though it was not his intention to convert the 
boat to his own use. 15 BOM 344 (, Nagappa ). Removing hypothecated 
goods against which money was advanced is theft. 84 £), who illegally seized 
cattle and took them not to the nearest but to a more distant pound, is not 
guilty of theft as the wrongful loss must refer to the thing dishonestly taken, 
that is, the cattle. 24 WG 7 ( Aradhun ). It is not theft where debtor, not 
knowing, pays a time-barred debt. 1 Cr LJ 803 ( Piari ). No theft is com¬ 
mitted where one honestly believed that notwithstanding an attachment by 
a decree-holder, the landlord had distrained the crop. 38 ALL 40 
( Ramdayal ). 

Where a property is attached by the amin in execution of a decree at the 
instance of P the fact that the claim petition of (Lto the property is allowed 
does not warrant the conviction of P under Section 379 read with Section 114. 
AIR 1941 Mad 79S (I) : MWN 671 (Sheku). 

4-a. No dishonesty but only a mistake.— When a person takes 
another man’s property, believing, under a mistake of fact and in ignorance 
of law, that he has a right to take it, he is not guilty of theft because there is 
no dishonest intention, even though he may cause wrongful loss. 15 BOM 
344 ; AIR 1941 Pat 383. Where the finding is that the accused persons 
thought that they could take away the animal of the complainant, as compen¬ 
sation for the injury done to the accused’s animal without committing an 
offence, is a mistake of fact in ignorance of the law 815 the brother of a 
farmer or contractor of a public ferry on the Tadri river, seized a boat 
belonging to the complainant while conveying passengers across the creek which 
flows into the river at a point within three miles from the public ferry. His 
intention was apparently to compel persons who had to cross the creek to use 
the ferry in the absence of the complainant’s boat, and thereby increase his 
brother’s income derived from fees to be paid by passengers crossing the 
creek. £) had no reason to believe that he was justified in seizing the boat. 

80. 1946 NAG 326 : AIR 1946 Nag 22i : 22 Cr LJ 673 : 2 PLT 583 : AIR 1921 

47 Cr LJ 348 (Madra ). Pat 390 (Daulat Shaw). 

81. AIR 1931 Pat 337 (2) : 32 Cr LJ 739 : 84. AIR 1923 Cal 594 : 25 Cr LJ 222 

131 IC 539 {Lai Md.). (R. Ray). 

82. 18 Cr LJ 632 : 39 IC 1000 ( Tsandra >. 85. 42 Cr LJ 293 : AIR 1941 Pat 383 : 

i i n. r *r aaa . » A nur\T ( ,1 At „ > ‘>9 DT 'T* £iQ/L / 


83. 11 Cr IJ 444 : 14 OWN 906 ( Malabar ); 


22 PLT 694 (Jay Mahto). 





Note 4-b] of offences against property 

_ was guilty of theft, though it was not his intention to convert the boat "to 
his own use, or deprive the complainant permanently of its possession; 15 
BOM 344 (, Nagappa ). , ‘A 

It is not theft if a person, acting under a mistaken notion of law, and 
believing that certain property is his and that he has the right to take the 
same, until payment of the balance of some money due to him from the 
vendor, removes such property from the possession of the vendee. 52 GAL 
1015 \Bepari) : Removing goods under a hire purchase agreement under . a 
mistake that instalments had not been paid is not theft. 58 CLJ 434 ( Khoyer ). 

4-b. Bona fide right or claim or dispute. — See illn. (fi). The only 
valid claim of right in connection with theft is a claim of right to possession, 
and a claim to some rights in the thing taken is not a valid claim of right. 
Besides the fact that the accused merely asserted his possession or a claim of 
right would not be sufficient. It is not the Indian Law that where property 
is removed in the assertion of a contested claim of right, however ill-founded 
that claim may be, the removal does not constitute theft. Such a claim 
might be asserted by anybody, even a thief, but it will confer on him no 
immunity. The assertion of a claim of right must be sufficient to create a 
reasonable doubt that the property which is the subject of theft may not 
belong to or be in the possession of the complainant. AIR 1958 Mad 476 
( Thangavelu ). 

A bona fide claim of right is always a good defence. 86 

Where a bona fide claim of right exists, it can be a good defence to a 
prosecution for theft. An act does not amount to theft, unless there be not 
only no legal right but no appearance or colour of a legal right. 87 Claim of 
right— See AIR 1962 Tri 25 {Satish). 

See also 29 Gut LT 
(1) Gr LJ 518. 


425 (K. C\ Panda). AIR 1962 SC 586=1962 


Where in execution of decree against certain person, property belonging 
to another person is being wrongfully taken away by the bailiff and the 
owner and his associates take back that property, that is not an offence under 
Section 379. AIR 1959 Raj 289 (Girdkari) which followed AIR 1941 Lah 
217 and AIR 1915 Sind 25. Where th<*re is clear plea and evidence of bona 
fide, title the prosecution should be dismissed and complaint left to civil remedy. 
Criminal case should also be thrown out when there is doubt regarding the 
bona fide claim, since the benefit of doubt should go to the accused. But the 
doubt must be a reasonable one. 88 A Theft is not committed when the pro¬ 
perty is taken under a bona fide claim of right, however ill-founded it may be. 
The removal of property in the assertion of a bona fide claim of right, though 
unfounded in law and fact, does not constitute theft. But a mere colourable 
pretence to obtain or keep possession of property does not avail as a defence. 
Whether the claim is bona fide or not must be determined upon all the cir- 
eumstaticeis of the case, and a Court ought not to convict unless it holds that 
the claiffi is a mere pretence. A conviction for theft cannot be sustained if 
thereifc a bona fide assertion of a claim of right, but a mere assertion of a 
claim does not oust the jurisdiction of the Criminal Court; whether the 
claim is honest must be decided by the Court from all the circumstances of 
the case, and, as has been said, it should not convict unless it is in a position 


86. ' 29 Cut., LT 425 IJCali Char an). 

AtR 1962 S C 586. 

87. AIR 1962 SC 586 (S. S. Apparao ). 


88. AIR 1953 Mad 516 : 
LJ 1035 {N. Kagaria). 


MWN 293 : Cr 




THE INDIAN PENAL CODE 


[S, 379, Note 



say that the claim is a mere pretence. 89 Where a person is prosecuted for 
the offence of theft, it is for the prosecution to show that he was acting dis¬ 
honestly. If the circumstances show that he was acting in the assertion of a 
bona fide claim of right, a dishonest intention cannot be attributed to him. 

who snatched a cooking utensil from bailiff holding that it was not liable 
to attachment, is not guilty of theft. 90 In a prosecution for stealing paddy 
from a plot, the accused relied on a bona fide claim of right. It was incum¬ 
bent on the prosecution to prove that the plot in question was not comprised 
in the two plots of which the accused were declared to be in possession by the 
High Court and in the absence of such evidence conviction cannot be sus¬ 
tained. 91 The claim put forward by the accused must be an honest one and 
it will be of no avail to him as a defence if it is found to be a mere colour¬ 
able pretence to obtain and keep possession of the property. Where a person 
is not in actual possession of the land for a number of years and knows that 
the land is in possession of another person and that other person has grown 
the standing crops on the land and still removes the crops, he cannot contend 
that he removed them in a bona fide claim of right. 92 Complainant obtained 
a decree of ejectment against a trespasser and got into actual possession of the 
land. The trespasser had grown paddy on the land and when the crop was 
ready, the accused acting on behalf of the trespasser, cut and removed the 
paddy. It was held that after the complainant had obtained actual possses- 
sion of the land, the trespasser or his representatives had no right to enter 
upon the land and to remove the paddy, and that, therefore, the accused was 
guilty of theft. 93 pe judgment on a charge under Section 379 should 
contain, as one of the points, the question as to the dishonest intention and 
a finding on it, especially when the taking of property is admitted, but a 
bona fide claim of right thereto is set up by the accused. 37 GAL 194 (Ram 
Lai). The factor of dishonest intention must be present. Intention is the 
gist of the offence of theft : it is the intention of the taker which must deter¬ 
mine whether the taking or the moving of a thing is theft. If the taking 
is not done dishonestly, it will not amount to theft, Asa dishonest taking 


89. 28 blr 89 : AIR 1926 Bom 163 : 27 
Cr LJ 448 ( Ravishankar ) ; AIR 1953 
M Bh 79 : M BII 38 : Cr LJ 600 (Bho- 
laram) : 1869IJC 22 (. Bhicajee ) ; 28 
MAO 304 (A. Ttvan) : 44 CAL 66 
(Arfan Ali) ; 41 CAL 433 (II X Das) ; 

3 C & P 409 {Hall ) ; 11 Cox 549 
(Made); 7 LJMC 79 tfenm) ; 4.F 
and F 51 {Leppard) ; 16 WC 78 (R'he- 
tter) ; 9 OWN 974 ; 2 Cr LJ 836 
(Hari Bhuimali) ; 15 WC 47 (jVassib) ; 
38 ALL 40 (Ram Dayal) ; 27 CAL 501 
(Pandita) ; 13 CAL 390 (Madhab) ; 

4 blr 936 (SabaUang) ; 37 Cr LJ 1 
(Motilal) ; 5 LAH 56 (Harnam —a case 
of Press types) ; AIR 1923 Mad 239 : 
MWN 182 : 44 Mf.J 138 : 24 Cr LJ 
254 (A. V. S. Reddi —a case of grass) 
AIR 1941 Mad 674: MWN 463 : 42 
Cr Lj 896 (Nataraja —Dispute between 
concubine and heirs of deceased) ; 
AIR 1918 Pat 47 : 39 IC 475 : 18 Cr 
LJ 507 (Sadasw) ; 18 Cr LJ 355 :38 IC 
739: 2 U BR 124 (Ukanaw—z case of 
buffalo) ; AIR 1926 Lah 683 s 27 PLR 
635 ; 27 Cr LJ 1023 (Ismail) ; AIR 
1922 Pat 12 (Madhusudan) ; 19 LK 

- 399 (Rarnzani) ; 2 Cr LJ 836 : 9 OWN 


90. 

91. 

92. 

93. 


974 (Hari Bhuimali —Cases of trees) 
AIR 1933 Oudh 50 : 143 IC 208 : 34 
Cr Lj 547 (Gudar) ; AIR 1929 Pat 
86 MCI PLT 57 : 30 Cr LJ 511 (Abdul) ; 
AIR 1924 Pat 125 : 4 PLT 608 s 24 
Cr LJ 454 (Bodh) ; AIR 1927 Pat 130 : 
8 PLT 79 : 28 Cr LJ 72 (Sobha) ; AIR 
1935 Sind 115:36 Cr LJ 1310 : 29 
SLR 121 (Bhurasing) ; 14 ALJ 399 
17 Cr LJ 295 : 35 IC 167 (Misir) 
AIR 1924 Rang 72 : 25 Cr LJ 809 
81 IC 345 (Sit Pein —Cases of crops) 
AIR 1931 Pat 99 : 12 PLT 577 : 32 
Cr LJ 617 (Iswtir —a case of forest 
produce), AIR 1940 Pat 588 ; 41 Cr 
Lj 509 : 187 IC 825 (Bfiikari —a case 
of birds eating paddy) ; 11 Cr LJ 
248 : 14 CWN408 : 5 IC 794 (Dkiren- 
dra —a case of fish In a tank). 

16 Cr LJ 715 : 30 IC 1003 : 9 SLR 
75 ( Lunidomal ). 

AIR 1927 Pat 385. 28 Cr LJ 760 ; 
103 IC 840 (Bhan Prasad). 

AIR 1929 Pat 86 : 10 PLT 57 : 30 Cr 
LJ 511 (Abdul). 

20 Cr LJ 38 : 48 IC 678 ; 28 CLJ 
120 : 23 OWN 885 ( Abinash). . 
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involves the intention to cause wrongful gain to the taker or wrongful Joss to 
another, it follows that where the circumstances show that property has been 
removed in the assertion of a bona fide claim of right, a dishonest intention 
cannot be attributed to the taker. In other words where a person takes a 
thing believing genuinely arid in good faith that he has a right to take that 
thing or that the thing is his, it cannot be said that he had the intention of 
causing wrongful gain to himself or wrongful loss to another. Gain to 
himself or loss to that other, wrongful or otherwise, may ensure, but the 
requisite dishonesty of intention cannot be attributed to' the taker. The 
removal of property in the assertion of a bona fide claim of right, though un¬ 
founded in law and fact, does not constitute theft although a mere colourable 
pretence to obain or keep possession of property would not avail as a defence. 
The question whether the claim is bona fide or not must be determined upon 
all the circumstances of the case, and a Court ought not to convict unless it 
holds that the claim is a mere pretence. The princi ple applicable in circums- 
lances like t here^^ll settled and is stated in words of high 'autHhHty^ Sir 
Mathew Ha|e_jn fiisffijftjy (Vol, 1, prX508-5U9J who observes .in 

^l uamt is the min d tha£ ^ be 

a fe!9.Qy or,a bare trespass' ohry/ , Jro the same effect is Sir Edward Hyde 
East in his Pleas of the "Crown [Voi. 2, p. 659) T " Tn any; cagi. If "’there be 
any fair pretenc^^ J^mskLix^o 

doubt at all, the Court will direct an acquittal ; for it is not fit that such 
disputes Shbitld -be m t tefl in a tm tfmt to lives'inSSopardv*' 

Hawgi Plfaso^^m 
(Vol. 1, BooEX 409 (Halit 

(869-J1 Cox CC 549 (Wade), 1829-7 LJMC (o s) 79 (Jenner), and J861-: 

& E 51 (Leppard), Thfe sam e ted nciple has been recognised and applied in 
a 1 ° " -1 ^ 1 * .-~~--—- 

It \s quite possible that a person rnay have a claim which he believes 
to be good to certain property and yet that in ascertaining that right he 
may do something which he knows he has no right to do. For instance 
he may know perfectly well that his claim is disputed and that if he wishes 
to enforce it, his proper course is to do so by having recourse to the Courts. 
If knowing that, hQ prefers to take the law into his own hands by removing 
the property from the possession of his opponent, knowing that his opponen t 
also lays claim to the property, then 1 should say that his act is dishonest 
and amounts to theft. He has caused wrongful gain of possession to himself 
and wrongful loss of possession to his opponent. 36 Cr LJ 1310 : 158 IC 
282 : AI-R 1935 Sind 115 (Bkurusing ). 

When a person is appointed guardian of a minor’s property his duty 
is to get into his own hands all the property belonging to the minor that he 
can. But if it is held against him by others it is not his duty to take forcible 
possession of it. He should resort to the law Courts. If he allows others 
to prepare the land, sow and cultivate it and then when the crops are ripe with 
his companions takes forcible possession, the motive in doing so is clearly 
dishonest and he is guilty of theft. 94 Where a person has a claim of right 
which he believes to be good and has attempted to assert that right by 
doing an act which in good faith he believed he had every right to do, and 
for such reason the Court is of opinion that he did not act dishonestly, 
then the person is innocent of theft. But where in asserting his right to 
some property which a person believes to be good, he does something 


94. AIR 192 1 Nag 311 : 25 Cr LJ 349 {Tukaram), 
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-wiodti he knows he has no right to do, e.g., by taking the law in his own 
hands and removing such property from the possession of his opponent who 
claims the property himseif, he may be guilty of theft. 95 

Conflict between attachment in execution of a decree and subse¬ 
quent distraint by landlord for rent. —In such a case if there is an 
honest belief that there was a distraint no theft is committed. 38 ALL 40 
(Ram Dayal). 

5. Movable property. -See Explanations l and 2, Concealed 
currency note is not res nullius. Abstraction of currency note which has been 
held up by the currency officer for destruction is theft though at the time 
of abstraction, the process ol destruction had partly been done. 95 Section 93 
may be applied if the property e.g., a cheque, is of no value. 07 

‘Earth’ stones which are quarried from earth any part of “the earth”, 
whether it be stones or sand or clay or any other component when severed 
from earth, is movable property and is capable of being the subject ol 
theft- 98 But there must be dishonest intention. 99 So also materials of a 
house even if the-house is left uncared for. 1 Cr LJ 558 (Nawlara). 

Theft may be committed of (1) Salt spontaneously produced on a 
Government swamp, (2) Salt naturally formed in a creek under the supervi¬ 
sion of the Customs Department, (3) Bamboo clums, (4) Halves of currency 
notes, (5) Boat even when used as a house, (6) Electricity, gas or water 
supplied to consumers by companies but not water in a pond or running 
channel. 

(\) 4 MAD 228 ( Tamma ). (2) 10 BHCR 74 ( Mansang ). (3) AIR 1932 

Pat 344 • 13 PLT 519 ( Jagmohan ). (4) 4G & P 535 (Meade). (5) 16 WG 

63 (Dowalia). (6) Halsbury, Vol. 9, Section 1299. LR 1 GCR 172 (Fifth) 
and Statutes relating to Electricity. AIR 1964 Mad 367 : 77 Mad LW 149 : 
(1964) 1 MAD 653. AIR 1962 Mad 497 (Naicker). See Also See. note 5-f. 

A human body, whether living or dead (except perhaps bodies, or 
portions thereof, or mummies, preserved in museums or scientific institutions), 
cannot be the subject of theft as defined in Section 378. 25 ALL 129 
(Ramadhin). 

“Trees, growing crops, fruit, and similar vegetable produce are not, 
while they are still annexed to the land, the subjects of larceny ; but it is 
larceny at common law to take them after they have been severed from 
the land either by the owner or by any other person, even the thief himself, 
provided, in the case of the thief, that the severance and the taking are 
not one continuous act”. Halsbury, Vol. 9, Section 1289. 

—“Over animals that are of a Jera natura 
therefore no ownership. Ownership over 


5-a. Animals and birds. 

there is usually no control, and - — - # , ... 

them whilst uncontrolled, if it were to exist, could exist only in the owner 
of the land where at any moment they were ; and it would be futile to 
recognise any such mutable ownership, which the animal itself might vary 
from hour to hour. But a power of control may of course be created ; either 
per industrial, by their being killed, or caught, or tamed, or propter impotentiam, 


95. 


96 . 


6 RANG 54 '(Rangaswamy) ; AIR 1933 
Lah 481 : 34 PLR 276 : 34 Cr LJ 
843 : 144 IC 718 (Ghulam). 

17 SLR 260 : 26 Cr LJ 189: AIR 
1925 Sind 21 {Moti). 


97. AIR 1955 Mad 264 : MW'N 754 : Cr 
IJ 816 (Ethirajan). 

93. 15 BOM 702' ( Shimram ) ; 27 MAD 

531 FB (Sim). 

99. 18 Cr LJ 632 ( Tsandra). 
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iWjMloir being too young to be able to get away. Consequently larceny 
may be committed of pheasants which have been shot, or deer which have 
been so enclosed in a park that they may be taken at pleasure ; or of fish in 
a tank, or even at large in a mere pond, though not when at large in a 
running stream. Again, young partridges reared under a brandoor fowl 
and not yet old enough to leave her protection, are the subjects of a true 
ownership, and so are larcenable. “The degree of physical control ‘which 
is necessary to establish ownership will vary with the habits of the particular 
species concerned. Creatures may be subjects of ownership although they 
are not closely confined but are allowed to wander away from home, provided 
they have a settled habit of returning thither ; and this will be so although 
they are not shut up even at night. Peacocks, ducks, geese, and pigeons 
readily acquire this animus revertendi ; unlike pheasants and partridges. This 
rule, that the taking of ownerless things cannot be a larceny, still holds good.” 
KCL, 194. 11 HLC 621 {Blades v. Higgs) ; LR 1 CCR 159 (Shickle) ; LR 1 

CCR 315 ( Townley —a case of dead wild rabbits), in which a poacher who 
shot wild rabbits hid them in a ditch and returned after a while to take 
them away, was held to be in continuous possession. 

A deer in the reserve forest is ferae naturae and therefore it cannot be 
said to be one in the possession of any person so as to make the removal 
of it theft within the meaning of the section. Till they are tamed and 
domesticated and brought to the custody of a person, whether it be 
Government or any other individual, such animals cannot be said to be 
in the possession of the Government and if they are not in the possession 
of the Government the offence of theft cannot be committed. 1 In order to 
render an animal ferae naturae the property of any person, there must be a 
complete capture, the result of which is to reduce the animal completely into 
possession. Mere pursuit, short of capture, will not do, and so long as it is 
possible for the animal to escape, it cannot be said that there is such a 
reduction into possession as makes the animal the property of the pursuer. 
The mere fact of the accused’s dog overtaking an animal and pulling it 
down, does not preclude the possibility of escape so as to make the animal 
his property. 2 A bull dedicated and set at large is not the subject-matter of 
theft. 3 A bull dedicated to an idol and allowed to roam at large is not 
fera bestia and therefore res null ins, but, prinia facie, the trustee of the temple, 
where the idol is worshipped, has the rights and liabilities attaching to its 
ownership. II MAD 145 (, Nalla ). This case was not followed in AIR 
1945 All 430 : 1946 ALJ 27 (Qayum) where it was held that a buffalo 
dedicated to idol is not res nnllius and can be the subject of mischief and 
that the legal conception of an animal branded and let loose on the occasion 
of the funeral or the obsequies of a Hindu differs widely from that of a 
dedication to a particular deity. In the case of one it is renunciation of all 
proprietary right ; in the case of the other it is transfer of the proprietary right 
from the individual to the deity. See also 1st para, in Note 3. 

Cattle. —See Notes 4-a, 6-a. 

5-b. Carcass of wild animals. —When a person kills a wild animal on 
the property of another the carcass does not belong to the killer but to the 
proprietor of the property, and the latter, either himself or by his duly 
authorised agent, is entitled to demand and, if refused, seize the carcass from 


1. 1954 MWN 
( Perumal ). 

2. 13 OLJ 556 


129 : 


1 MLJ 286 


15 IC 972 : 15 OC 


183 (Raghunandan ). 

3. 17 CAL 852 ( Romesh ) : 8 ALL 

51 ( Bandhu) : 9 ALL 348 (. Nihal ). 
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possession of the killer ; and such persons as help him to exercise his right 
are doing no wrong ; but as against any person other than the proprietor of 
the estate or his authorised agent or those lawfully helping the proprietor or 
his agent the killer has a right to retain possession of the carcass. 3 PAT 549 
( Aria). 

5-c. Fish.—Fish in open and unenclosed water are Ferae naturae . They 
are not capable of possession and hence cannot form the subject of theft. 
Only such movable property which is capable of possession can be the subject 
of theft. 4 Although the capture of fish in an ordinary irrigation tank will not 
of itself amount to theft, yet if the water in the tank become so low . as to 
permit the fish leaving the tank the offence may be committed. 36 MAD 
472 (j Subbian ). Fish in a tidal river can always go into the sea and as they 
are not the property of any one until they are caught, .they are not the 
subject of theft. 5 Fish in a tank of P , which is not enclosed on all sides but 
dependent on the overflow of a neighbouring channel which was connected 
with flowing streams for its supply of fish and at a time when there was over¬ 
flow so that fish could leave at pleasure were ferae naturae and not in the 
possession of anyone and therefore not capable of being stolen. But when 
the natural liberty of the fish was restrained and they cannot escape and can 
be taken at pleasure, they can be the subject of theft. 6 Fish in a public river 
cannot be said to be property in the possession of the person who may have 
the fishery right, and the infringement of that right is not theft, 7 Ghanks 
which are found buried in beds of sand or sandy crevices of coral reefs may be 
the subject of theft. 27 MAD 551 (A. Pillai ). 

Theft of fish from a tank.-^-Where the taking of movable property is 
in the assertion of a bona fide claim of right, the act, though it may amount 
to a civil injury, does not fall within the offence of theft. 8 

5-dL Crops. — See Explanation 1. Under Section 22, I. P, C., or Section 3 
(25-34), General Clauses Act, movable property does not include growing 
crops. 9 In the case of an alleged theft of crops grown on land the real test 
is as to which of the parties had grown the crops. Consequently where the 
complainant is proved to have grown crops the accused cutting and removing 
the same would be guilty of theft. 10 £?can show that in spite of an order 
under Section 145, Cr. P. C. he is in possession. In a case of theft of crops 
question of title to the land is irrelevant. 11 In a case of theft of crops from 
a field, generally speaking the question who grew the crop is the first matter 
to look to, but it is not the only thing in all cases. The question of title 
though secondary is relevant and so is the state of evidence as regards past 
possession. 12 Removal by a tenant of the whole crop without giving the 


5 SLR 122 : 13 IC 
15 CAL 338 (Abur) 
BOM 139 (Adam) 


4. 13 Cr LJ 22 
214 (Changal) 
followed. 10 
distinguished. 

5. 1949 CUT 740: AIR 1950 Ori 106 (G. 

' Majhi). 

6. 15 CAL 402 (Mayoram). 10 BOM 
193 (Adam) ; 29 Cr LJ 501: 109 IC 
229 (S. Mahata) : 14 LK 322 (Jokhan) : 
AIR 1943 Mad 34: 44 Cr LJ 173 
(K. Reddi) ; 36 MAD 472 ('■ Subbian ); 
5! MAD 333 (Nokolo) ; 32 Cr LJ 
572 : 130 IC 503 : AIR 1931 Cal 358 
(Kaloo) ; 15 Cr LJ 77: 1914 MWN 
168 ( Manchu ). 

7. 15 CAL 388 (.Bhagiram ). 5 MAD 390 
(Rmi) ; 5 SLR 122 : 37 Cr LJ 452 ; 


AIR 1936 Pat 152 (Elahi). 

8. AIR 1965 SC 585 (Chandi Kumar Das) : 

1964 All LJ 66 : (1964) I SCWR 92 : 
(1964) 1 Ker LR 123 : 1964 MAD LJ 
(Cri) 238 : (1964) l SOJ 419 : 1964 
SCD 287 1964 All VVR (HC) 197 : 

1964 All Cri R 129. 

9. AIR 1930 Mad 509 : MWN 352 : 58 
MLJ 509 : 31 Cr LJ 1196 (. Nallamadan) 

10. AIR 1941 Pat 613 : 22 PLT 765 : 43 
Cr LJ 294 : 398 IC 68 (Knlash) : 
AIR 1929 Pat 86: 10 PLT 57 (Abdul). 

11. 28 Cr LJ 827: AIR 1927 Cal 701 

(. Dolui ). 

12. AIR 1944 Pat 274: 46 ,Cr LJ 83 
( Harihar). 
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2. Eadiindar Ills share is not theft. 26 MAD 481 ( Subudhi ). Judgment-debtor 
or someone on his behalf who cuts and removes crop irregularly" attached in 
execution of decree without following O. 21, R. 44, C. P. C., is not guilty of 
theft. 13 For a case of co-owners entitled to share of the crops and produce, 
see. 1 * Where accused removed crops on land which had passed to another 
under a Civil Court decree against the landlord of accused, the accused think¬ 
ing that crops had not passed under the decree, it was held that the removal 
of crops was not dishonest. AIR 1924 Rang 72 : 25 Cr LJ 809 (Sit Pein). 

Dishonest removal ol crops from land which is subject-matter of orders 
under Sections 144 and 145, Cr. P. C. amount to theft. 15 

When it is asserted by a person accused of theft and trespass that the land 
in dispute was in his possession ; that he had raised the crop in dispute and 
had a right to cut and remove the same and his assertion is supported by some 
evidence, he cannot be convicted for offences of trespass and theft unless it is 
proved beyond doubt that his claim is a mere pretence. Where the alleged 
theft consists in the removal of the crop grown on the land, the most vital 
point to be investigated is as to which of the parties had raised the crop in 
question and the decision on the point will, in the majority of cases, enable 
the Court to come to a definite conclusion as to whether the claim of the 
accused person is made in good faith or is a mere pretence. 16 

If a person trespasses on land in the possession of another and sows 
paddy on it that does not entitle him to property in the paddy that results 
from the sowing ; and if the person in'possession reaps and removes such 
paddy he does not thereby commit theft. 17 If in execution of decree, land 
was sold and delivered but delivery of crop was not ordered, removal of crop 
is not theft. 18 For a case of cutting and taking away crops in accordance 
with what he supposed to be his legal rights, see 17 Cr LJ 295 : 14 ALJ 399 
(Misir). Removal of crop attached under Section 145, Cr. P. C. is theft. 
1952 Cr LJ 994 (Dourak). 

P was appointed custodian of attached property. While the property 
was in his custody Q, cut away the crop. Where the responsibility of the 
custodian was not confined to mere watching the crop but he had authority to 
reap the crop when ready the cutting of the crop by Q was dishonest 
and amounted to theft. 1956 ALJ 607 (D. Koeri). AIR~ 1956 All 630 
which distinguished 22 MAD 151. 

See also Note 4-b and AIR 1959 Ori 19 (P. Naik). Removing crops 
attached by Court and in possession of custodian is theft. AIR 1956 All 
630 ( Dalganjan ) . 

A person who cuts and takes away crops sown by another, is guilty of 
theft. The fact that the crops in question stood upon fields in the cultivatory 
possession of the person removing them and were sown there without any 
right is of no consequence. 23 Cr LJ 402 . 19 ALJ 961: 67 IC 498 (Md. Ala). 

If the complainant’s bargada had grown the crops as found and never¬ 
theless the accused cut and carried them off there could be no bona fide belief 

13. AIR 1931 All 142:32 Cr LJ 437: MAD 304 relied on. 


129 IC 715 (Ram Sakai). 

14. AIR 1935 Sind 115: 29 SLR 121: 


17. ' 4 Cr LJ 465 : 3 LBR 199 (Nga. 
limy in). 


36 Cr IJ 1310 (Bhura Sing). 

15. 1963 BLJ R 211 (Gakul Sing ). 

16. AIR 1956 Mys 49 (Sk. Ahmad), 23 


18. AIR 1941 Mad 4: 1940 MVVN 869 
( Vitta). 
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it he was entitled to do so to justify his action in regard to the complainant. 
With the feet found that possession was with the complainant by the growing 
by him of the crops cut by the accused, the accused was without justification 
in thus taking the law into his hands, even if he was entitled to hold the lands, 
because he was not in actual possession of them. To constitute theft it is suffi¬ 
cient if property is removed against his wish, from the custody of a person who 
has an apparent title or even a color of right to such property. In the present 
case the complainant had an apparent title as tenant of the land* together with 
long possession, and he had on the strenght of that apparent title and long 
possession, raised the crops which the accused removed. 27 GAL 501 
( Pandita ). (), a tenant in possession of the land and crop, does not commit 

theft by removing crops even if he had agreed not to remove it until P got 
his share and even if a watchman had been appointed to prevent its removal. 
12 Cr LJ 611 : 5 SLR 130 : 12 IC 987 (. Lekhtaj ). 

In a prosecution under Sections 143 and 379 for removing the paddy 
crops from the lands possession of which was in dispute, the main question 
for consideration by a Criminal Court is whether the prosecution has establis¬ 
hed beyond reasonable doubt that the complainant had raised the crops on the 
disputed land. AIR 1956 Ori 212 (Hari Panda). Labourers who had gone to 
the field unaware of the quarrel regarding the crop cannot be convicted of 
theft of the crop. AIR 1956 Ori 212 [Hari Panda). 

5-e. Trees. —Theft can be committed of trees, 19 Where a mortgagee 
who is under the mortgage deed given possession over the trees without the 
right to cut or appropriate them cuts or appropriates them he cannot be 
convicted under Section 379. 20 Appropriation by tenant of fallen trees 
belonging to the Zarnindar is theft. 42 ALL 53 (Dunyapat). 

5-f. Electricity.— -Section 39, Indian Electricity Act extends the opera¬ 
tion of Section 379, I. P. C. and penalises dishonest abstraction, consumption 
or use of electricity as theft. The offence of abstraction of energy which is 
* defined in Section 39, Electricity Act is expressly made an offence punishable 
tmt^or^Seftdon 379, l. P. G. and is not. made an offence under the Electricity 
Act or arty* mfes license or ■* order thereunder, and Section 50, Electricity 
Act does not- apply to prosecution for offence under I. P. C. 21 

theft 
under the 


of Electricity is ajn^ffence under the Indian Electricity Act and not 
PenaLCode. So, upder Section 50 of the Indian Electricity Act the 
prosecution musit^ejnsdtute'd by the persons stated in it. 22 

Y \ See AIR 1965 f^at 76V {triskna y. J.agarnath). 

• • \ - Cv* *\*AA'- .V \\\\ N 

' 5-f*. .^WateK \pgnveyea*. pipes and so reduced into 

possession cpn -beMhe^ubj^ct or-tlifeft. 2 ^ . ^Vatef was conveyed to a colliery by 
means of unda^grppnd plpes^hd lheX supplied tdvthe house of the workmen 
'by means o^\h£anch pinesdo'which'.tap's wbre attached, the workmen-being 
allowed to take water fmrn*feaps on paync^ent of'a fixed price. The accused 
was seen taking water frqm one^gf the tapsHvithout having agreed to pay for 
■ ■ ' 

2 1 v - s ( Maganlal ) which' dissented from AIR 

T2v Y / V v 1936 All 742. 

. V 22* \ Supreme Court Cr. A. 42 of, 1963. 


19. 


20 . 

21 . 


AIR 1926 Lah 683q 27 P£R 635. 

Cr LJ 1023 (Ismail) ; AIR J922 ^at 
(M. Das); 19 LK 399. 

AIR 1933 Oudh 50 (Gudar) ; 2 ' Cr LJ* 
836 (//. Bhuirmli ). 

AIR 1940 Pat 701 : 41 Cr LJ 795 
( Tarachand ). 

AIR 1956 Bom 354: Cr IJ 701 


(Aytqr Singfi). 
5,AI)Lr 



680 (Mahadeo) which followed 
X>BD 21 (Feren) and 1912 
19: 13“ Cr LJ 131 (Chocka- 
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It was held that, under the circumstances, he could be convicted of lar¬ 
ceny at common law for taking this water. 24 Water flowing in an open, 
through an artificial channel could not be the subject of theft. Running 
water not reduced into possession could not be the subject of theft. Water 
running freely along the channel is not reduced to possession, till it is actually 
brought on to the land irrigated. 35 CAI 437 (Arif). 

6. Out of the possession of any person. —See also Section 27. See 
illns, (i), (j) and ( k ). According to Stephen cf a movable thing is said to be in 
the possession of a person when he is so situated with respect to it that he has 
the power to deal with it as owner to the exclusion of all other persons and 
when the circumstances are such that he may be presumed to intend to do so in 
case of need 55 . Dig. Art. 306. See illns. (j) and (k). 

An offence under Section 379 is an offence against possession, and person 
cannot, therefore, be convicted of stealing something of which he was already 
in possession. 25 To constitute theft it is sufficient if property is removed, 
against his wish, from the custody of a person who has an apparent title, or 
even a colour of right, to such property. 26 Withdrawal from a joint account 
in a bank is not theft. AIR 1944 Cal 224 : 45 Cr LJ 666 (Becharam). 

If a person extracts one of the papers from the file in the possession of an¬ 
other which the person extracting has been allowed to inspect, he is guilty of 
theft. 27 £> went to a railway godown with a carter. The latter removed a 
bag from the godown and (7 accompanied the carter to his house and there 
took delivery of the bag. The bag consisted of pilferings from a number of 
bags consigned to different persons. It was held that the bag being in the posses¬ 
sion of the railway as bailee until it left the godown, the actually taking it out 
of the godown was theft and that and the cartman were jointly guilty of 
theft. AIR 1918 Pat 314 : 19 Cr LJ 884 : 47 IC 80 (Soukhi). 

6-a, Not in the possession of anyone or possession lost or 
abandoned.— See illn. (g). See also Notes 5-a and 5-c. The question of title 
or ownership should not be gone into but only that of possession. AIR 1959 
Andhra 538 (L. Narayana ). AIR 1959 Ori 207 (B. Martha ). 5 A I Cr D 700. 

Where bullocks follow a cow and disappear and are not found on search 
by the owner, the owner must be held to have lost possession of the animals 
and no theft of them can take place. 28 Theft is not committed of bricks 
lying abandoned in a heap for 8 years. 39 The wax in the company’s refinery 
suddenly caught fire and flowed out in a molten state into the adjoining rivers 
where from it was collected by the general public and was freely bought and 
sold in the market. The company permitted the salvage which they them¬ 
selves were unable or unwilling to undertake to continue. No steps were 
taken by the company to inform the general public of any intention to assert 
ownership over the wax. It was held that the company must be deemed to 
have abandoned its right of ownership over the wax and the issue of a press 
announcement after the salvage was complete in assertion of its right by the 
company was immaterial. 1941 RANG 153 : AIR 1941 Rang 166 : 194 IC 
887 (Tan Soon Li ). 


24. 

25. 


26 . 


1883-11 QBD 21 (Ferens v. O’ Brim). 

27 Cr LJ 133 : AIR 1925 Cal 1020: 27. 

30 OWN 359 (Garth) ; 37 Cr LJ 91 : 

AIR 1935 Pat 472: 16 PLT 645 28. 

( Brichlal), 

9 BOM 135 (Gangaram) which follow- 29. 
ed LR 9 QB. 259 (Cape v. Scott) ; 


27 CAL 501 (Pandita). 

26 Cr LJ 847: AIR .1925 Lah 327 : 86 
IC 671 (RadhaKishen). 

18 Cr LJ 300 : 38 IC 332 : 10 BLT 
261 (Zan). 

AIR 1925 Rang 113 : 26 Cr LJ 291 
C Takit ). 
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tenant was ejected from his holding under the provisions of the Agra 
Tenancy Act. Formal possession was delivered to the zamindar, but as he 
failed to tender the price of the standing crops, the tenant qut and removed 
them,/ It was held that the tenant was not guilty of theft, as the crops conti¬ 
nued M belong to the tenant, the zamindar not having tendered their price. 30 
Cattle '♦turned out to graze in the pasture or jungle are still in the possession 
of the owner unless the contrary is shown and the takensuch cattle is theft 
and not criminal misappropriation. Where the takepsells it subsequently his 
v dfeh'onest 'intention while taking away the cattle can be inferred from the 
Wlhen a person is nbt in possession of a field he has no right to take 
of the accused to. the cattle-pound, and his. act in taking them to the 
s^battle-pound amounts tQ theft. 32 

N 6-b.. Possession of bailee or servant. — See also illns, ( i) and (jj. See 
# ?dso ffetfe 6. A man may be convicted of stealing his own goods, if such 
^goods' are in the possession of his bailee and the intention of the accused is 
" either fraudulently to charge the bailee with the loss of the goods or, in cases 
where the bailee has a right to possession as against the accused, to deprive 
the bailee of his special property in the goods, Halsbury, Vol. 9, Section 
1283. Q went to a railway godown with a carter. The latter removed a 
bag fronTthe godown and Q accompanied the carter to his house and there 
took delivery of the bag. The bag consisted of pilferings from a number of 
bags consigned to different persons. It was held the bag being in the posses¬ 
sion of the railway as bailee until it left the godown, the actual taking it out 
of the godown was theft and that 0 and the cartman were jointly guilty of 
theft. AIR 1918 Pat 314 ; 47 IC 80' : 19 Gr LJ 884 {Soukhi Chand). 

A servant’s possession is that of the master. It would be theft if such 
possession of the master is converted to the possession of a third person or 
even that of the servant. 17 LK 663 ( Ransom); 14 MAD 229 {Venkatasami). 

6-c, Joint possession. —It is not necessary that there should be 
‘exclusive possession’. There can be theft by a person who is in joint posses¬ 
sion of the stolen property 33 . Theft of joint property may be committed by 
a coparcener if he takes it from joint possession and converts such possession 
into separate possession. 10 MAD 186 {Ponnurangam). 

Where a landlord cut and removed the crops cultivated jointly by 
himself and a non-occupancy tenant, it was held that the landlord could 
not be convicted of theft as he must be deemed to have been in possession of 
the property. 34 

A member of a joint family may be convicted of theft of the sole pro¬ 
perty of another member. 3 ALL 181 ( Sitaram ). 

6-d. Out of the possession of the husband. —There is no presump¬ 
tion of law that a wife and husband constitute one person in India for the 
purpose of criminal law. If the wife, removing her husband’s property from 
his house, does so with dishonest intention, she is guilty of theft. 17 MAD 
401 ( Butcfii ). A Hindu women who removes from the possession of her 
husband, and without his consent, her palla or stridhan, cannot be convicted 


30. 11 ALJ 270 : 13'Cr LJ 298 : 14 IC 
762 (Jodha Singh). 

31. AIR 1954 Nag 55 r Cr L.J 280 ( Adhar - 
gir). 

32. AIR 1953 Nag 211 : Cr LJ 1081 (Ram- 
bat), which relied on 1946 NAG 


326. 

33. AIR 1926 Bom 122 : 27 blr 1391 : 27 
Cr LJ 689 ( Vallabhram). 

34. 14 Cr IJ 3 (1) : 10 ALJ 257 : 18 IC 
14G (Phul Singh). 
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eft, nor can any person who joins her in removing it be convicted of 
that offence. 8 BHCR i 1 (Natah). 

A wife has absolute power of disposal over stridhan even without the 
consent of her husband and no charge of theft can be based on such disposal 
53 ALL 437 (Satnamin). F 

7. Without that persona’s consent.—^ Explanation 5. See illustra¬ 
tions (/), (m), (n), (»). See Section 90 and Commentary on Section 90. 
Consent of a servant (of Government) which is unauthorised is not consent of 
the master without which the act would be theft. 1 BOM 610 ( Hanmantha ). 

A consent given on a misrepresentation of facts is one given under a 
misconception of facts within the meaning of Section 90, and would not be 
a valid consent as contemplated under the Penal Code. Where delivery 
of the goods mentioned in a luggage ticket issued on a passenger ticket by 
the railway is normally given by the luggage clerk to the bearer on the mere 
production of the luggage ticket and delivery of such goods was taken from 
the luggage clerk on production of the luggage ticket by some persons who 
had no right to those goods and were not entitled to take delivery of the 
same, it is clear that the luggage clerk, who was in possession of the goods on 
behalf of the real owner, agreed to deliver the goods against the luggage 
ticket under a misconception of facts viz. the persons taking delivery were 
entitled to take it, and there could be no doubt that the persons taking 
delivery knew that the railway clerk consented to give delivery under such 
misconception of facts. Thus, all the ingredients required for a theft are 
established and the accused found in possession of such goods soon after the 
theft was committed i.e. soon after the delivery of the goods in question was 
taken from the luggage clerk, must be presumed to be in possession of stolen 
property, under Illns. (a) of Section 114, Evidence Act. 35 See AIR 1961 
Marti 43 (Umlembam Mohan Singh). 

I t is not theft if consent is got by deceit or coercion. 36 

On the question of dishonest intention, question of title relevant. 37 

Maxim that intention is presumed does not apply. 38 

A sought the aid of B with the intention of committing a theft of the 
property of B’s master. B, with the knowledge and consent of his master, 
and tor the purpose of procuring A’s punishment, aided A in carrying out 
his object. On the prosecution of A for theft, it was held that as the pro¬ 
perty removed was so taken with the knowledge of the owner, the offence 
of theft had not been committed but A is guilty of abetment of theft. 4 
GAL 366 ( Troylukho ). 

Where a licensee removes from Government control timber of the kind 
which is not covered by his licence by misleading the responsible officer to 
accept the revenue and to issue a removal pass and bill of title, then the con¬ 
sent of the officer for removal is no consent within the meaning of Section 
90 and in the circumstances there is theft of the timber within the meaning 
of Section 378. 7 RANG 821 (Mating Ba). But Halsbury observes that 


35, 36 MAD 453 and AIR 1916 Lah 
414 and AIR 1930 Rang ! 14 and 1 
BOM 610 relied on. AIR 1963 Bom 74 
( PmkoUam ) : 64 Bom LR 788 : 1963 
Mad LJ 157 : 1962 BOM 755. 


36. AIR 1960 Pat 546 (Janak). 

37. AIR 1962 Tripura 25 (Sathk). 
also AIR 1960 Andhra 569 (P 
Reddy). 

38. AIR 1960 Andhra 569 (P. R, Reddy), 


See 

R, 
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ere, with the view of arresting a suspected thief, facilities are inti 
fionally afforded to him for obtaining access to property and he avails him¬ 
self of such facilities and takes such property, the taking amounts to larceny”. 
Hals., Vol. 9, Section 1285. ‘ 


Q_, who withdraws M’s money from a joint account in a Bank in the ' 
names of M and Q. is not guilty of theft as there is the Bank’s consent. * AIR 
1944 Cal 224 : 45 Gr LJ 666 (Bechram). 


A servant who is in possession for the master is not competen t'to give 
consent on behalf of the master. 1 BOM 610 (Hanmanta ). 17 LK 663 

(Ransom); 14 MAD 229 (Venkatasamy) . A clerk in an office cannot give 
consent on behalf of the head of office to the removal even temporarily of 
office papers. AIR 1926 Bom 122 : 27 blr 1391 : 27 Gr LJ 689 ( Vallabhraln), 

8. Moves that property in order to such taking.— See illustrations' 
(a), (b) and (c ) . See Explanations 2, 3 and 4. Commission of theft consists ’ 
in (1) moving a movable property of a person out of his possession without' v 
his consent, (2) the moving being in order to the taking of the property' with 
a dishonest intention. Thus (1) the absence of the person's consent at the 
time of moving, and (2) the presence of dishonest intention in so taking and 
at the time, are the essential ingredients'of the offence of theft. AIR 1957 - 
SC 369 (K. N. Mehra). See also AIR- 1957 . SC 369 in Note 3. ^ 

If the thief moves the goods even an inch-from the place where, they lay, 
the offence would be complete even though-he may then.leave them along; - 
But since there must be moving, evidence of it must be , formally tendered 
and must be clear and cogent. • ' . '*>. '' 


-The offence of theft is completed when there is a' dishotihst moving of 
the property even though the property is detached from that to 'which it is \\ 
secured. But for moving the property the offence of theft is not completed 
though it may still be an attempt. Now as regards moving? the section does 
not require that the thing stolen should be moved to any place or to any 
extent, or indeed that it should have been permanently displaced. But even' 
when a single motion towards changing the place or position bf it in any 
manner or towards the carrying, conveying, drawing, pushing pr the like \ 
from one place to another or impelling, shifting of the subtect-ffia'tter of the 
theft is brought home to the accused the offence of asportation ^moving) .V 
complete. This moving must necessarily be with intent to take jt dishonestly , 
or must be connected with that intention or otherwise ' there' may, be moving 
but no theft. AIR 1958 Mad 476 ( Thangavelu) which cited many English . 

authorities. .. ' ' ' y.X v ^ v ‘ ■' ‘ d- 

* ' X -5 * ‘ V \V \ \ 4 

Explanations 1 and 2— &s v -Note-^movable .pr'oi^tytX .. 

arass or crops are severed in order to" ' 

19 Cr LJ 334 : 44IC 350 : 27 CLJ 228 ; 

AIR 1942 Oudh 423 : 43 Cr LJ 646 (Jaeionath—rC&ses^ bit •' 

(Samsuddin —a case of grass). x 

8a. Seizure may be actual or constructive^—fchq BqgRsJt?coffin 
law rule is that, except in case of submission, , arrest oO>6rWn N C^KtS^ts ot*' 
actual seizure or touching of the body of a person MtksNf yievg to' InS^detferl- 
tion. This rule has no application to distraint of. c^ttfelsA. .SeiJbfe may be 
either actual or constructive. Physical contract is not necessaaty , to ‘complete 
physical possession, and possession depends upon tBe''physifcaLpossibility of 
the possession dealing with the thing exclusively, MamkMaJ 'had a statu¬ 
tory right to take possession, he came to the place where-thpM;mffaloes were 

A'' ' 


N 


<SL 

Pan- 

cbanama that he had taken possession and he exercised the right of posses¬ 
sion by forbidding the defaulters from removing them. On these facts, the 
Mamlatdar was in possession and the offence of theft was constituted by the 
removal of the buffaloes. 43 BOM 550: 21. blr 251 (Latlu); 5 OR 357 
(Matt). 

8-fo. Illegal Seizure of cattle is theft.-— 1946 NAG 326. Illegal seizure 
of bullock tinder distress warrant—Owner of bullock taking away bullock does 
not commit theft. Pratap Sah v. State', 1953 blr 382 (1). 

Attachment on second date of cows of (9 by Revenue Inspector is void 
where a new warrant extending the time of warrant till the second date was 
not issued and so the removal by £7 of the cows from the possession of the 
Revenue Inspector would not amount to theft. 39 

9. Owner of property and theft.— See illns. (/), (k) and (i). There 
can be no theft by owner of goods belonging to him and from his possession. 
Owner is not guilty if he takes his own cattle from a pound where the custody 
of the animals has not legally passed to the pound-keeper or anyone acting for 
him. 40 Owner who dishonestly takes his own goods from the possession of 
another would be guilty of theft. 1887 U G 343 (Sk. Hasan). 

Where the owner of a buffalo which was impounded in an open plot with 
a mere boundary fence rescued it after opening a door of the pound by 
slipping the chain over the lock, he was guilty of theft. 41 

“Everyone is by statute guilty of felony who steals any chattel or fixture 
let to be used by him in or with any house or lodging, whether the contract 
has been made by him or by any person on his behalf. 5 ’ Halsbury, Vol. 9, 
Section 1293. 1 Hale PC 513; 1821—Russ & Ry. 470 ( Wilkinson) ; 10 Cox 

55 7 ( Wadsworth).. 

U A man may commit larceny by stealing his own property. For when 
an owner of goods has delivered them to anyone on such a bailment as (like 
those of pawn and of hire) entitles the bailee to exclude him from possession, 
that owner may become guilty of larceny, even at common law, if he carries 
them off from this bailee with any intention to defraud him. He might, for 
instance, aim at defrauding him by making him chargeable for the loss; or by 
depriving him of an interest which he had in retaining his possession, such as 
the lien of a cobbler upon the boots which he has mended, for the cost of the 
mending. Possibly it will suffice even though the intention was to defraud 
(not the bailee but) some other person ; as where the owner of goods, which 
are in a bonded warehouse, surreptitiously takes them out, in order to cheat 
the Grown of the customs-duty payable on them.’' K.C.L., 197. 

f) is not guilty of theft if he took peaceful possession of his own property 
from the Court Receiver who was not entitled to take possession. 42 (7, the 
owner of goods, is not guilty of theft if after his claim against P is allowed he 
takes them from the possession of P without P’s consent. AIR 1922 Mad 405 
(L. Chetiiar). 

Where property has been taken possession of by a receiver in insolvency 
in the bona fide belief that it is property belonging to the insolvent, any person 


52 MLJ J43 (L. Goundan). 

42. 1940 KAR 105 ; AIR 1939 Sind 
333 (Ujan). 


39. 1964 RLVV 617 ( Gobaria ). 

40. 40 Or LJ 908 : 184 IC 280 : AIR 1939 
Mad 775 : MWN 470 (Chitti). 

41. 28 Cr LJ 248 : AIR 1927 Mad 343. 
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takes such property from the possession of the receiver is guilty of theft, 
even though he may claim to be the owner thereof. 48 ALL 368 (Kamla Pat'': 
8 ALJ 656 ( Chunnu ), 28 CAL 7S0 (Grey). 

Where property which does not belong to the judgment-debtor is attached 
and ha nded over to other persons on giving security, the real owner of such 
property, who rescues it from such persons, is not guilty of theft. 43 Where the 
property of which execution had been taken belonged to the person who had 
rescued it and not to the judgment-debtor, he could not be found guilty of 
larceny ; and, contrariwise only if the execution had been issued against the 
goods of that person could he have been held so guilty. (1908) 1 Or AR 
\m (Thomas). 

If the property, which has been entrusted to a Superddar is. taken away 
even by the person who is the owner of it, it amounts to theft. 8 ALJ 56 : 12 
Cr LJ 374 : AIR 1926 All 382 ( Kamalapat ). Removal of an attached animal 
from the custody of the Court so long as it was under attachment was dis¬ 
honest. AIR 1925 Gudh 464 : 26 Cr LJ 905., These two cases were followed 
in AIR 1956 Raj 191 {Rama) where it was held that it can never be lawful 
for a person even if he is the owner of an animal to take it away after attach¬ 
ment from the person to whom it is entrusted without recourse to the Court 
under whose order the attachment has been made, and the offence would 
amount to theft. 

Owner is not guilty of theft if he retakes his cattle illegally distrained, 14 
Owner or stranger removing cattle from a pound without paying the fee is 
guilty of theft. 46 Owner of movable property may commit theft of it, if it is 
in the possession of another, for example, where it was legally attached. 40 
Owner taking away cattle illegally seized under a distress warrant does not 
commit theft. 47 A judgment, debtor whose standing crop was attached is not 
guilty of theft if he harvests the crop ; 48 but if knowing of the attachment or 
distraint of the crop anyone harvests it and removes it with dishonest-intention 
he is guilty of theft. 49 If the attachment is illegal or invalid, possession does 
not change and there is no theft. See Commentary on Section 9.1 for cases 
where attachment or warrants are illegal. See also 57 ALL 660 (Beni) ; AIR 
1920 All 306 :22 Cr LJ 107 (Mold). Snatching non-attachabie cooking 
utensils from bailiff is not theft. 9 SLR 75. 

9-a. Co-owner— rnay be guilty of theft. “At common law it was not a 
criminal offence for one co-owner of goods fraudulently to deprive the other 
co-owners of them, such co-owner being lawfully in possession. (1 Hale PC 
513) ; but if he took them from a person who was a bailee for all the co¬ 
owners, he could be convicted of larceny. 1822-Russ & Ry. 478, even though 
the bailee were himself one of the co-owners. 1861-9 Cox 13 ( Webster), 

Removal of trees by a tenant when in his actual possession does not 
amount to theft, even if hits landlord is jointly interested in them. 50 The same 
principle applies to crops. 61 


43. AIR 1933 Mad 840 ; MWN 11.0 : 65 
MjLJ 732 : 147 IC 738 (Dandakaran ). 

44. 1 Weir 422 ( Xagamurthi) ; 1908-1 Gi 
AR 186 (Thomas Knight): 1876-10 
IRCL 5\l(lV«lshe). 

45. AIR 1931 Mad 18 : 32 Cr LJ 354 : 
129 IC 451 (V. Naicken). 

46. AIR 1930 Mad 670 : MWN 347 : 31 
CrIJ 1086 ( Pinnamaraju.) ; 12 Cr IJ 
374 : 8 ALJ 656 : 11 IC 142 (Churnoo). 


47 . 

48. 

49 . 

50 . 


51 .. 


1953 BLJR382 (I) (Pratap Sah): 

22 MAD 151 ( Obayva ). 

2 CAL 419 (Bande) : 16 MAD 364 
( Ramasarni ). 

AIR 1914 Mad 61 (l) : MWN 483 : 15 
Cr LJ 440 ( Tkoplndan) + which followed 
26 MAD 48 i (Subudhi). 

AIR 1944 M$d 286 : MWN 106 : 15 
Cr LJ 186 (4 nnamalai). 
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Stephen’s History of the Criminal Law • of England^ *Vol. Ill, at p. 124: 
‘‘Fraud is inconsistent with a claim of right made in good faith to do thecae 
complained of A man who takes possession of property which he really 
believes to be his own does hot take it fraudulently, hoWever unfounded his 
claim may be. This, if not the only, is nearly the one casedn which ignorance 
of the law affects the legal character of acts done under its influence”. \To 
the same effect is the statement of the law in para. 856 of the title “Criminal 
law,” Halsbury’s Laws of England , 2nd ed., Vol. IX, page 497, contributed .by, 
among others, the late Avory J.; “To prevent the taking from b^ing felonious, 
the claim of right must be an honest one, though it may be unfounded in law 
or in fact”. Illustrations of the application of this principle are to be found 
in Reg. v. Leppard, (1864) 4 F & F 51 ; Reg. v. Wade , 11 Cox C C 549 ; Rex v, 
Clayton , 15 Cr App. R, 42 ; 1938-2 KB 264 (Bernhard). 

10. Servant. —A servant is not guilty of the offence of theft when he 
acts at his master’s bidding, unless it can be shown that he participated in his 
master’s knowledge of dishonesty. There must be some evidence from which 
such knowledge on the part of the servant can be inferred. 52 A servant was 
in a stronger position than his master, because a servant might, in certain 
circumstances, honestly believe that his master was the owner of certain pro¬ 
perty whereas the master might well know that he was not. 53 

Where accused, a servant of co-accused knew perfectly well that his 
master was removing the goods of complainant without even a pretence of 
right and yet he assisted him in doing so, it was held that the servant clearly 
acted dishonestly and was guilty of theft. 54 

11. Debt or legal dues.—£Ps taking movable property of P to coerce 
him to pay debt or legal dues is theft. 64a But if there was a bona fide belief or 
claim, credit or would not be guilty of theft, i blr 56 ( Dhaldu) ; 1951 NAG 
59 (Harkisan). 

12. Theft of several articles.—The accused who was a guard in 

charge of a goods train, stole almonds and„ walnuts belonging to separate 
owners and contained in separate bags loaded in a truck in the train and 
was convicted on two separate counts of stealing. It was held that the 
accused committed only one offence and his conviction on one of the counts 
must be set aside. 55 See also Commentary on Section 33. If all the articles 
stolen are stolen from the possession of one person, only one offence of th e/' 
is committed but if the articles stolen a re v s to! en. from, different possessions, diet 
offences are distinct. 11 WG 38 ( Moneah ). 2 Cr LJ 708 (Har Dial), 

13. Jurisdiction. — See Section 181 (3), Cr. P. G. 

14. Trial.—In the absence of evidence clearly disassociating the act of 
receiving the stolen property from the theft thereof, the theft and the receipt: 


52. 2 Cr LJ 836 : 9 OWN 974 (Mari 
Bhuimali). 

53. AIR 1940 Pat 588 : 41 Cr LJ 509 
( Bhikari) ; 19 LK 399 (Ramzani). 

51, AIR 1926 Pat 36 : 7 PLT 272 : 26 Or 
LJ 1559 ( B . Rai), which distinguished 
9' OWN 974 : 2 Cr LJ 836 (H. 
Bhuimali). 

54a. 18 ALL 88 : 1895 AWN 233 (Agha) : 
34* ALL 89 (Nausfa) ; AIR 1930 Bom 
167 : 32 blr 351 ; 31 Cr LJ 975 (Can- 


55. 


pat) ; 22 CAL 10J 7 FB [Ckungo), 
which overruled 22 CAL 669 : AIR 
1925 Lah 131 : 25 Cr LJ 650 (Bakhiu- 
zvar) ; 17 LK 663 {Ransom), a case of 
hire-purchase agreement and default 
of instalments : 1951 NAG 59 iHar¬ 
kisan) ; AIR 1941 Lah 221 : 43 PLR 
179 : 42 Cr LJ 625 (A. Khaliq). 

2 Cr LJ 706 : 6 PLR 503 (Har 
Dial). v 
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he stolen property may be considered as parts of the same transaction, 
t would not, therefore, be illegal to try the thief and the receiver jointly. 6 * 

I*he joint trial of accused person depends on the position as it exists at 
the time of the charge and not on the result of the trial. Under Section 239 
clauses (a) and (c), three persons jointly committing thefts on two different 
occasions within a period of 12 months can be tried at the same trial Under 
clause («) of Section 239, the joint trial would also be legal if two of them 
were charged with theft under Section 380 and one under Section 411 for 
each of these occurrences. Conviction under Section 411 upon a charge 
■ under Section 380, is legal in a case to which Section 237 applies. 62 CAL 
946 ( Raghulal). The joint trial of a person who commits the criminal breach 
of trust and of another who is charged with the offence of dishonestly receiv¬ 
ing stolen property is not unwarranted by the provisions of the Code of 
Cr. P.C. 6 blr 517: 1 Cr LJ 584 ( Baiabhai ). 

Where two distinct offences of theft in two separate houses are tried 
at one and the same trial, and the alternative charges under Section 411 are 
also in respect of each ol those transactions, the trial is not according' to law 
on account of the wrong joinder of charges. AIR 1940 Mad 509 (Boya 
Lmgadu). Where the offence under Section 411 is not committed simulta¬ 
neously with the offence of theft, the joinder of charges is illegal. 2 Cr LT 
37 (Sunder Sing). J 

Summary trial for theft not desirable if serious consequences like dismis¬ 
sal of a railway servant may follow. 5 ’ 

15. Presumption.— See Notes 13-17 in author’s Commentary on Sec¬ 
tion 114, Evidence Act. Intention to cause wrongful loss can be presumed. 88 

16. Pointing out stolen property is not possession of stolen pro¬ 
perty.— See Note 16 in author’s Commentary on Section 114, Evidence Act 
and AIR 1956 Bho 40 (Deobux). 

Where the fact of £ charged with offences under Sections 457 and 380 
leading the police to the spot of concealment not only proves that he knew 
where the incrimatmg articles were but would materially support the story 
given by the approver who alleged that the accused took part in the offence 
of theft, the contention that Q_ could be convicted only under Section 411 
and not under Sections 380 and 457 because the only thing found proved 
against him was the discovery of the stolen articles cannot be "uoheld AIR 
1957 Assam 168 ( B . C. De). 1 

17. Charge and Conviction — See Sections 236 and 237, Cr. P.C See 
also Notes 12 and 14. It is irregular to convict and punish a person for 
abetment of theft, and at the same time to convict and punish him for recei¬ 
ving the stolen property. 3 ALL 181 (Sita Ram Rai). 

Although a person may be charged under a particular offence, yet .he 
can be convicted of a different offence by virtue of Section 237 Cr P C 
provided' the evidence supports it. Thus, a person charged only under Sec¬ 
tion 379, I. P. G. can be convicted of the offence under Section 403, I. P C 
where the facts alleged and proved constitute that offence. AIR ’l958 MP 
1 (A'. Fodalia). 


56. 38 ALL 31 I ( Bhima ) which allowed 
6 blr 517 (Baiabhai). 

57. AIR 1956 All 212 ( Sachidanand) which 


1929 AU 267 and 6 


58. 


followed AIR 
MAD 396. 

AIR 1961 Pat 362 (Shvodeni Singh). 
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Where a person has been convicted under Section 379 of theft, it is not 
competent for an Appellate Court, while finding the accused to be not guilty 
qf theft, to modify {he conviction into one of abetment of theft. 13 Gr LJ 
203 : 14 IC 203 (Siugaravelu). 

Prosecution for theft can be launched by a person not directly interested 
in the property stok^x qr. adversely affected by its loss. 59 

CopvaCtion uru^er. Section 379/34. — To bring home a charge under 
Section 379/3.4 it is pot*necessary for the prosecution to prove that the phy¬ 
sical agt*of lifting th^e stolen property was committed by an offender himself. 
It is sufficient if k Is established by evidence or circumstances that he shared 
the intention of.'committing theft with the actual thief. If a. stolen article, 
almost at the very moment when it is stolen, is handed over by the thief to 
a companion who was-with him at the time of the commission of the offence, 
the proper inference tp be drawn from this circumstance is that the second 
person was in concert with him and not that he merely received the stolen 

x property. V 
* \ 

Where the prosecution proved that the purse of A was removed by X , 
that both X and T w£re near A when the theft was committed and both ran 
away together, that X handed over the purse to Y immediately after the theft 
and that the purse was recovered from the possession of T, it was held that 
Y committed an offence under Section 379/34, I. P. Code and not under 
Section 411; I. P. Code. AIR 1957 All 678 {Ganga) : Gr LJ 1060. 

Model charge.—You— on or about—at— committed theft of property 
to wit—out qf the possession of PQ and thereby committed an offence under 
Section 379, I.SP. C.,. 

* * 

18. Restoration and disposal' of stolen property .— See Sections 
517, 519, 523, Gr. P. £.\ See Chapter 43 Cr. P. G. 

Where a person accused of theft is/acquitted and claims as his own the 
property seized, from him by/thevpoith^a^d alleged to have been stolen, it 
should be'Restored to hijn inrtho. ab^i^eAjf special reasons to the contrary. 
56 MAD .654:*(Savu4i)\ pez^oft acquitted of a charge of theft is not entitl¬ 
ed to tferd^iiv^ry^qf tfce 'pr<5pfe^^$toten where ' the Court finds, though it 
had to acquit the accused for whnt of'sufficient'evidence, that the properties 
had actually been stolen from tH\complainant. ', AIR 1927 Gal 61 : 28 Cr LT 
59 ; 99 IC 91- (Rasul Khan). 

19. Taking gift to help to reoov'er stolen property. — See Section 

215. • . ■ .. 

Punishment. —Punishmentfie deterrent in/ tjie case of theft of 
cattle, or theft'from railway. * hftin. V A|R "1939 Sami'*339 : 1940 KAR 88 
(Miro)-; 14 blr 504 : J3 CrJj'531 : 35 IG 803 ( Babaji ). ' 

It is not easy to detect cashes of pickpocketing and it has become extra* 
mely rampant. A sentence si$ ’months* rigorous imprisonment was not 
excessive. AIR 1957 All m:(Sangfi) : ; Gr LJ 1060. . . 

There is no hard and fast rule ^hat a sentence, of * two years 1 rigorous 
imprisonment must be passed in the cattle and boat; th§ft cases, without re¬ 
gard to the value and utility of the stolen property, the. v youth of the accused, 


59. 1962-2 KER 696 : 1963 (1) Cr LJ 358. 
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^previous character, or any other circumstances that may justly be taken 
into consideration in passing sentence. Each case should be considered on 
its merits, and, if extenuating circumstances appear to exist, the sentence 
should be modified accordingly. A sentence should never be heavier than 
is necessary to deter the criminal from committing the ofteuce again. 19 
Cr LJ 655 : 45 IG 847 : 9 LBR 167 (Po Nyein). 

380. Theft in dwelling house, etc — Whoever commits 
theft in any building, tent or vessel, which building, tent or vessel 
is used as a human dwelling, or used for the custody of property, 
shall be punished with imprisonment of either description for a 
term which may extend to seven years, and shall also be liable 


to fine. 


I. Theft in building, tent or vessel used as a human dwelling or 
for custody of property.— Vessel is defined in Section 48. Building must 
be of brick or stone-work covered by a roof. 1892-1 QB 264. For theft see 
commentary on Sections 378, 379. See AIR 1960 MP 395 (Shanti Bai). 

For ingredients of Section 380 see AIR 1959 Andhra 530. (7 and a carter 

C went to a railway godown. C removed a bag consisting of pilferings 
from many bags consigned to different persons. Q, accompanied C to his 
house and took delivery of the bag. Held that (7 and C were guilty of theft 
from the sjodown as the bag was in the possession of the railway as bailee 
until it left the godown. AIR. 1.918 Pat 314: 19 Cr LJ 884. theft of a 
watch kept in a room is theft from a building. 8 Cl & P 49 ( Hamilton ); 1820 
R & Ry 418 [Taylor). A person may commit this offence although he is 
the owner of the dwelling house. 1943—2 Mood 285 [Bowden). What is a 
building must always be 'a question of degree and circumstances, and it is 
therefore impossible to lay down a general definition. Ip Moir v. William 
(l QB 264) it was said “ordinary and usual meaning of a building is a 
block of brick or stone-work covered by a roof”. If an open piece of land is 
surrounded by a wall it would probably be impossible to call it a building. In 
Indian houses generally there is a courtyard which is not covered. 01 * The express 
sion “building” must be regarded as indicating some structure intended for 
affording some sort of protection to the persons dwelling inside or for the pro¬ 
perty placed there for custody. Any structure which does not afford any such 
protection by itself but merely serves as a fencing or other means of 
merely preventing ingress or egress cannot make the place a building or 
a house within the' meaning of either of those two Sections.® 1 P had 
a thatched house, and he was sitting outside this house. Some thorny 
bushes were placed round about. Except for a few thorns the place was open. 
There was no roof above. The thorns were merely put down to indicate the 
extent of the courtyard, and not to prevent entry. There was no door or 
gateway, even of thorns, which had to be opened before making entry to this 
enclosure. It was held that the place was not a building within Section 
442.«2 A goods van in which the goods were carried was a place used for the 
custody of property, and nonetheless so because it was used also for the 
transport of property. 23 ALL 306 [AH Husain). 


60. 1945 ALL 558: AIR 1945 All 31 : 

( A r , t t 'isn . ooa tn tin f , . 


62. AIR 1928 All 607 (1): 29 Cr LJ 766: 
110 IC 798 (Muttshi). 


100 1C 120 : 28 Cr LJ 248 (Lakshmana) 


16 Cr Lj 750 : 220 IC 32 ( Makkhan)). 
61. AIR 1927 Mad 343: 52 MLJ 143: 
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Section 380 applies to (1) Entrance hall with doorways with or* without 
doors, (2) Courtyard, (3) Railway carriage only if it is standing at a station. 
<4 PR 10 (H/i/fX /0\ 1R7Q PP / t Z\ 1 aocz r in ono / oi. \ 


' V > / ' 7 \ / r? i vUl Y *JL 11 lO Ol«UUlM^ CXt 3 

(1) 1879 PR 10 (£>*?), (2) -1879 PR 35, (3) 1886 UC 293 (Sheik Saheb). 

Theft of a watch kept in a room is theft from a building. 8 C & P 49 
(Hamilton). 1820 R & Ry (Taylor). A person may commit this offence 
although he himself is the owner of the dwelling house. 1843-2 Mood 285 
(Bowden).. • C 

2. Charge.—OfFehces under Sections 380 and 411 are not of the same 
kind. They are not even punishable with the same maximum term of 
imprisonment. So the charging of one or more persons of offences under 
Sections 380 and 411 wo.uld amount to a misjoinder of charges AIR 1943 

. Mad 209 : 44 Cr LJ 43 : 205 IC 336 (Chinnappa). 

V Model charge.—You—on or about—at—committed theft of property 
\ M wit—in the (building) (tent), (vessel) of PQ. which is used as a human 
\d welling and or for the'custody of property and thereby committed an offence 
• under Section'380, f. P y TJ. .. 

• ' 

3. Sentence.— 'Separate.' consecutive sentences under Sections 457 and 
. 380 cannot be. passech- Afl<- 1930' Pat 385 : 125 IC 393:31 Cr LJ 492 
^Khalit). 'See T951 A,LJ-63Q' (a case of pattje theft). 

\.. ' 1 . ' \ x 3 s. ■ , \ ' .. . 

.V .381'. * v Tbeft .by -clerk wcs^Vant of property in posses 


siont 'of ' 


ig a clerk or servant, or being 


employed in‘the Capacity; of xi cler^ or servant, commits theft in 
respect of any property iii ffie ptjss^ion'of his master or employer, 
shall be punished with ifnpsispnment Of either description, for a 
term which .may. extend .'to s^h yearns, and shall also be liable 
to fine. ,v- ; y. y 

1. Theft 'tfy cterk «jti(vserva^<^f property in possession of 
piaster.—Evei^\wortl iri ihe'sCction ajV4 albits ingredients are important. 

XV 2 ’ . Clerk, or Servant.—A detk^vtr' .servant (qua embezzlement) is a 
''p'®rson''b 9 uftd > <?it^er-hy^»cp'res^ cOntraykhP service,* or 'by conduct implying 
^uqh.--a .contract, to-obey- the orders ^YutmtiLto the control of his master in 
->.h\ -transactichi mf tfie business.which x l( irisyipty as such clerk or servant to 
't r ?r}S$ch Phis' definitibrt ‘includes an .appb<;i\tice who has undertaken iL 
dutfes^of a. shopmaV-and is,''in that, capacity;Entrusted with the property 
•% shopkeeper.#* N “A'nerSon hired by a market'gardener to do a day’s w< 


the 

7 — — j —•— ——| -r..v.. v.. c property of 

Xhe shopkeeper.# 3 ' “A person hired by a market'gardener to do a day’s work 
tu'wjdsent' by* him*to sdl-vegetabks at market and bring back the proceeds is a 
^ennuit’of hjh employer in respect of such employment.” 61 A servant can be 
■reniiineratecf'By.Tomroission, and it is not necessary that his whole time should 
x.'i^.’^fppjbjedd^or that the'employment should'bd .permanent. 65 “A clerk or 

t- IS nOlkAn nVirloi* f ho «vl &1V...M J i — . . 1. A *. 


*m aster. 


-- a person under the control a^cNjQuncl to obey the orders of hi* 
. . - He may be a clerk oty servVit -mahout being bound to devote hi< 

';t6 this service,'but whole time to it 

u tliis is strong^ evidenceA servant may be ii 


,temporary employment. 07 ; Rer'son;g^^^^®^. or cam 

' &3. Stroud’s Judicial iMliinary : s 3 xXhtjV.-flak, ' Vol.- 9, 

' • . 70: G (’(.H'-S. 1 ) $'(SohanM); v ’ 


rriage or vehicle on 


, o f^^iSohanlal), 

• 64.* 1854.-5, Qbx 326 innail ). 

65. s ‘\Cr x tJ 51 IS 51 tO 673 : 10 LBR 


pi 651 : 12 Cox 492 


67. 


A \ v " 


iBf5. R & Ry 299 (Spena ) ; 5 Cox 326 
(WwmqM) r 1032-1 Mood 370 (Hughes) ; 
188iWVeir 437.’. 

r \ '• . * : 

NX. ’X.' 
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: e and plying it is not a servant. 63 A servant may be employed also bv 
others. 69 A director of a company is a servant. 70 A Bailee is not a servant. 71 
If P asks (l to take a horse to D and to sell for a certain sum of money. (7 
is a servant and not a bailee. 72 “A person who is employed to get orders and 
receive money, but who is at liberty to get the orders and receive the money 
when and where he thinks proper, is not a clerk or a servant”. 73 The following 
are not servants : (1) A person authorised to collect money in one case only, 
(2) Honorary treasurer or member of a Society or Committee. (1) 1830-1 
Mood 259 ( Netlkton) ; 5 O & P 534 (Freeman). (2; 1869 LR ICC 177 (Tyree) ; 
9 Cox 398 (Bren). 

3. And shall also be liable to fine. —The word ‘liable* means a future 
possibility or probability happening which may or may not actually occur. 
In other words the Magistrate has the power to impose the sentence of fine 
under Section 381 but it is discretionary. AIR 1957 Punj 55 ( Amru) ; 1947-1 All 
BR 793 ; 14 Fed cas 139 ; 18 Pun Re 1913 Cr : 20 IC 1002. 

4. Charge.— -You—on or about —at—being a clerk or servant or being 

employed in the capacity of a clerk or servant of committed theft of 
property to wit—in the possession of your master or employer, and there¬ 
by committed an offence under Section 381, I, P. C. 

382* Theft after preparation made for causing death, 
hurt or restraint in order to the committing of the theft.— 

Whoever commits theft, having made preparation for causing 
death, or hurt, or restraint, or fear of death, or of hurt, or of res¬ 
traint, to any person, in order to the committing of such theft, 
or in order to the effecting of his escape after the committing of 
such theft or in order to the retaining of property taken by such 
theft, shall be punished with rigorous imprisonment for a term 
which may extend to ten years and shall also be liable to fine. 

Illustrations 

(a) A commits theft on property in £’s possession ; and, while committing this theft, 
he has a loaded pistol under his garment having provided this pistol for the pur¬ 
pose of hurting Z i n case Z should resist. A has committed the offence defined in 
this section. 

(b) A piks Z’s pocket, having posted several of his companions near him, in order 
that they may restrain Z> if Z should perceive what is passing and should resist, 
or should attempt to apprehend A. A has committed the offence defined in this 
section. 

1. Theft after preparation made for causing death, hurt or 
restraint in order to the committing of the theft.— Every word in the 
section and all its ingredients are important. See illustrations. () was seized 
by B while carrying away stolen property. ££ dropped the stolen property 
and stabbed B. He was held guilty under Section 382 and not Section 390. 
7 Cr LJ 446 : 4 LBR 147 .(Jfga Paing ). 

The possession by a thief at the time of his committing a theft of 
a knife or other weapon, which, if used on a human being, might cause death 


68. 1842-2 Mood 252 ( Baltu ). 11 Cox 551 
(Turner); 1811 RC Ry. 198 (Carr), 

89. 8 WC 32 (Bawool). 7 C & P 445 
(Hayden), 

70. 1894-1 QB 311 (Stuart). 


71. 6 Cox 455 (Gibbs ). 

72. 2 Cox 271 (Stanbury). 

73. Hals. Vol. 9, S. 1314 ; 11 Cox 150 
(Mayle) ; 11 Cox 490 [Marshall); 13 
Cox 49 (Hall). 
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hurt, would not of itself justify a conviction under Section 382. There 
’ must be something to show or from vvhich it may properly be inferred that the 
offender made preparation for . causing one or more of the results mentioned 
viif the KGr tj 378 ; 10 Bur LR 87 ( JVga Shan), 

x Charge. YYoti-^.on . or. about— at— committed theft of property to 
wit—frorn tlie possession, of PQ [here copy words 4 to 61 in Section 382 subs¬ 
tituting yctfir for hJsJ^a'nd fhereby' committed an offence under Section 382, 

\TffqY v > 


■ 


Of Extortion 

, 383. Extortion.—Whoever intentionally puts any person in 

fear of any injury to that person, or to any other, and thereby 
dishonestly induces the person so put in fear to deliver to any. 

• pe^sQp, any property or valuable security or anything signed or s \ 
\\ v - \Xe^fc^\WKich..may be converted into a valuable security, commits' „ 

'§0, S , v V • \ Illustrations - 





\ v V,\V sigmand deliver to A a promissory note binding £ to pay ctf^aff^noxWy to "A. 

* \\ > \\ sign$ and delivers the note. A has committed extortion. A V ' * * \ % \ .\ 

v\ b - * \ v ‘ \ v \ 

\£)- A threatens to send club-men to plough up £’s field unless * 'wHbsigri aud deliver 

todiira a bond binding Z under a penalty to deliver certainyprWuce to H, anck' % 
thereby iiiduces < to sign and deliver the bond. A has committed-^xto^tibn.' • \ * 

(d) A, by putting Z iu fear of grievous hurt, dishonestly in^^Ws\^Vo y sign*qr affix'bis 1 


% s\ 

vv-: 

<* 


v . ~? ^; Mr o v -— o * -- y ‘^*'r '-v -v mio. 

seal to,.a.blank paper and deliver it to A. Z signs and^^iyters^tlie.paper to 4. ' 
Here", asihe paper so signed may be converted into d v Vi.luaNKs'fecUrity, 'Ak as * 
committed extortion. ‘ / 

. # \V--> ,■ • C .. v \ o; \\* \ \ ' * 

384. Punishment for e ctortion, ^-WhVe^et^ .cbihfaifs;- exx, , 



2a. Section 3$&fo?d Seciw\506. \\\ v \ 
3: IntcntionalfX puts cw} 'person ZrZfefrr' xof 


fylxahtc security:. < f. 


any injur,} to tho t person 'YA^r ^^ac/wmjfilce, 


3a, Fear of any injury.*'^ \vX\^ \\ s ‘ 

3b. To tha&pefoon or 1$ akyjoftiqb. \ \ s ^ ^ \ . 

'. ’ 4, Thereby dishonestlyf.ndiiceK so% 



, I. 'E^^l'Vt«mv ; v1wf^yNvo^d lh. tlia, .sextos'«n.cl. •■alfSjfcs ingredjtmts.Vm 
Ciin'pdrtiht. • Note'7yor exanlpleX'of \\fhat amounts. C\v 
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2. Section* 383 and Section 385. —Extortion as defined in Section 383 

includes putting any person in fear of injury and covers Section 385 which is 
a less serious offence punishable only with two years' imprisonment as against 
three years 1 imprisonment for an offence under Section 384. 74 A cloth-seller 
was threatened with the imposition of a fine if he continued to sell foreign cloth. 
He continued to sell such cloth, and, to enforce payment of the fine, his 
shop was picketed for two hours and he lost a certain amount of business 
and ultimately paid the fine. It was held that the person responsible for the 
picketing, who had been convicted under Section 385, was rightly convicted, 
and might very well have been convicted under Section 384. 45 ALL 137 

(Chaturbfiuj) . See.also 1944 KAR 146 in Note 3. 

2a. Section 383 and Section 506.— See AIR 1960 SC 154. 

3. Intentionally puts any person in fear of any injury to that 
person or to any other. —A person who extorts money by sending anony¬ 
mous letters as if from Goa, conveying threats of divine punishment if a speci¬ 
fied sum of money be not paid to a certain person identifiable,by the descrip¬ 
tion given in the letters, cannot be convicted under Section 507 as it does 
not lie in his power either to inflict the threatened punishment* or cause it 
to be inflicted. Nor can he be convicted under Section 385 for extortion as 
the section requires that the injury contemplated must be one which the 
accused himself can inflict or cause to be inflicted, and a threat of divine 
punishment is not such, 48 MAD 774 ( Doraswamy ). 

Section 385 must be read in conjunction with Section 383 as must the 
following sections; for instance Sections 386, 387 and 388, which are aggrava¬ 
tions-of the offence which is referred to in Section 383. Section 388 and 
hence Section 385 must be interpreted with Section 44. When so interpreted, 
it makes it clear that a threat to cause harm is not in itself sufficient to attract 
the provisions of Section 383. The harm threatened or caused to be threatened 
must be from something illegally done. Section 43 defining “illegal” applies 
to any thing which is an offence or which is prohibited by law or which furnishes 
ground for civil action. No injury can h ; caused or threatened to be caused 
within the meaning of Section 383 or Section 385 unless the act done is either 
an offence, such for instance, as might fall under Section 385 or Section 508 
or any other section of the Penal Code or such as may properly be made the 
basis of a civil action. A mere threat at large that if a debt (which is not 
due) is not paid, then by the operation of divine laws, by the working out of 
destiny or karma,—displeasure will fall upon the debtor is not sufficient to 
attract Section 508 because Secticn 508 contemplates that the person intend¬ 
ed to be harmed will be made the object of divine displeasure by some act 
of the offender. Nor does such a threat come within the purview of Section 
383 or Section 385. 75 “The menaces may be of duress or of other personal 
violence, or of great injury, or to accuse the prosecutor of misconduct, even 
though not amounting to an offence against the criminal law. They must 
be of such a nature as to unsettle the mind of the person to whom they are 
made, and take away that element of free voluntary action which alone 
constitutes consent ; but ?f the threats are such as ought not to influence any¬ 
body, they will not support in indictment. Hals. Vol, 9, Section 1335 ; 1895-1 
QB 706 ( Tomlinson) ; 9 Cox 268 {Walton). 


74 . AIR 1941 Bind 36 : 42 Cr lj 460 ; 


193 IC 454 ( Mansharam ). 

75 , (944 KAB 146 : AIR 1944 Sind 203 : 


46 Cr LJ 149: 216 IC 216 (Tam- 


mal) . 
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- . Fear of any injury. —Injury has a very wide meaning. Section 44. 

.. AIR 194:? Oudi^IQ3 ; 43 Cr LJ 139 {Jagdish). Tear of any injury' would 
-include ‘acfcpal, ihjury’ or wrongful confinement or arrest. 52 ALL 203 
'•<(4 .-^N;v27'CAL925 (Akhoy). 

\ The_statement made by the accused in the village would be a threat held 
out^by’hini that if some money was not paid to him, the crops would be 
attached by the^amin, whereas the promise held out by the accused at B was 
. th^riiSthe money was not paid, he would not try to get the crops released ; 
otherwise the agrievecj party would have to go and file objections. There 
is a eleaV distinction between these two statements. One may cause a fear, 
the T othef\ only raises a hope. Before a person can be said to put any person 
‘into fear of any injury to that person, it must appear that lie has held out 
softie>r*ck) or £o v omit tp do what he is legally bound to do in the 
future^ Qn the other band, if all that a man does is to promise to do a thing 
which fie'is nQt legally b^und to do and says if money is not paid to him he 
.would libtvdo that thing, dtAsannot be held that such an act amounts to an 
offence." If ^ ]>ers^ri to speak favourably to a person in authority 

and to do his be^'t to induce hmi " to do something, and in consideration of 
. thjfe promise receives mop ey Lit cannot be held that he has threatened to cause 
injury to ^ person who -gives die^ntoney and thereby committed extortion. 
If the accused was, not legally'bbuml to do anything to get the crops released, 
anil if Ife promised to d<\ soqfrethih^ on payment of some money, then, unless 
the ate L-conies .within the Ndefijiitxpiv of a bribe, he cannot be convicted of 
.extortion,, 46 ALl/'^r 1942 Oudth 163: 43 Cr LJ 


v \\ \ f xtoi non, 

' (J U S dish\. 


138 


on 


; \ - . ■ • \\ \ y> V ' \ . '• ; ", 

Wfafcn the' accused by threatening to take the complainant to the ‘thaua’ 
a charge of theft ba\I» put 'falnl in fear of injury, their act amounted to 


1952 


^ ^ * V4*U4 V A4.MIVI V/* J vll J »j Uv t (TlilUv 

wrongful confinement for the purpose of extorting the complainant 
Cr LJ 1391 (Habib). ' 

No doubt institution of false criminal complaints would amount to putt¬ 
ing a person in fear of injury within the meaning of Section 384, but if the 
object is merely to realise debts, which were admittedly due, the second 
ingredient of the offence, namely, “dishonestly” is not established and the act 
does not amount to extortion. 76 The terror of a criminal charge, whether 
true or false, amounts to a fear of. injury, and though to threaten to use the 
process of law is lawful, to do so for the purpose of enforcing payment of 
money not legally due is unlawful ancl such a threat made with such an object 
is a threat of injury sufficient to constitute the offence of extortion. 77 The 
threatened charge may be true or false and may be compoundable or not, the 
truth of the accusation made m order to extort, is immaterial. 7 WO 28 
(Mobaruk ) : 1824-1 G and P ; 497 ( Gardener) ; 1 Weir 441 (Appalaswami) . The 
word ‘injury’ in Section 383 was not confined to physical injury. Even a 
terror of a criminal charge, whether true or false, amounts to a fear of 
injury. 78 

Accusation, true or false, of having committed a crime is enough. LR I GC 
12 (Redman ) ; 63 JP 457 (Gilgannon) . “If the defendant intended to extort money 
by threatening to make an accusation, it is immaterial whether such accusation, 
if made, would be true or false. It is not necessary that the threat should be 


76. AIR 1942 Lah 253 : 44 PLR 429 s 43 
Cr LJ 849 (Bhai Lai). 

77. 14 Cr LJ 413 : 20 IC 237 : 6 (fur LT 
92 (Nga Kan Thu ). 


78. 1952 Cr LJ 1391 (Habib) which re¬ 

lied on 7 WR 28 (Cal) ; 1 Car 0? 
P 479. 
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Kriccuse before a legal tribunal or an ofRce of the law ; it is sufficient if it is to 
accuse before any third person. If the object of the threat is to induce the 
person threatened to do anything, there is an intent to extort or gain by means 
of the threat. To prove the intent to extort evidence may be given of the 
obtaining of money by the prisoner by making similar accusations on other 
occasions, unless the intent to extort is manifest from the nature of the threat 
used” Hals. VoL 9, Section 1339; 10 Cox 408 {Cracknell); 11 Cox 43 
{Richards) ; 5 Cox 153 {Me Donnell) ; 1837-2 Mood 14 {Robinson ). 

The truth or falsity of the charge may be material where the question is 
whether the intention was merely to compound the offence or whether the 
intention was to extort. II Cox 43 {Richards). Cross-examination may be 
directed towards the truth of the accusation in order to impeach credit. 
10 Cox 408 ( Cracknell ). Section 146, Evidence Act. But the answers to such 
questions cannot be contradicted. Section 153, Evidence Act. 10 Cox 408 
{Cracknell). Threat of divine displeasure is not within Section 383. 1944 KAR 

146 : AIR 1946 Sind 203 ( Tanumal ). 

3b. To that person or to any other. —Section 383 makes it necessary 
for the prosecution to prove that the victims were put in fear of injury to 
themselves or to others. AIR 1941 Pat: 129: 42 CrLJ 361: 21 PLT 970 
(J. Singh). 

4. Thereby dishonestly induces the person so put in fear to 
deliver to any person any property or valuable security or anything 
signed or sealed which may be converted into valuable security .—See 

illustrations. In the theft and robbery by theft there is ‘taking 5 from the 
possession of another. In Extortion there is ‘delivery 5 by the person put in 
fear. 5 WC 19 (Duleel). 

The forcible taking of the victim’s thumb impression on blank piece of 
paper which can be converted into valuable security does not necessarily in¬ 
volve inducing the victim to deliver papers with his thumb impressions. 
Consequently, where the accused assaults the victim and forcibly takes his 
thumb impression on blank piece of paper the offence of extortion cannot be 
said to have been established. The offence in such a case is no more than use 
of criminal force or assualt punishable under Section 352, Nor can the offence 
be said to amount to robbery in the absence of proof that the papers were 
taken from the victim’s possession. 79 ‘Thereby’means as a consequence of 
the fear of injury and not as result of credulity or cheating. 80 

It is not sufficient under Section 383 that there should be wrongful loss 
caused to one individual, but the person putting that individual in fear of 
injury must have the intention that wrongful loss should be caused. If the 
accused honestly believes that P. W. 1 had taken the money belonging to him 
the attempt to get it back cannot be said to be with the intention of causing 
wrongful loss to P. W. I. 81 The chief element in the offence of extortion is 
that the inducement must be dishonest. It is not sufficient that there should 
be wrongful loss caused to an individual but the person putting that in¬ 
dividual in fear of injury must have the intention that wrongful loss should be 
caused. Where the accused honestly believes that the complainant had taken 
the money belonging to him (the accused), an attempt to get it back cannot 
be said to be with the intention of causing wrongful loss to him. 1950 NAG 
715 {Mahadeo). 


79. 42 Cr LJ 361 : AIR 1941 Pat 129 ; 21 
PLT 970 {J, Singh). 

80. 4 WC 5 ( Meajan) ; 3 BHCR 45 


{Abdul Kadar). 

81. AIR 1948 Mad 513 
(Ganeshmal). 


MWN 361 
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Where Q forcibly removed certain property from the possession of the 
complainant, claiming that the same belonged to himself, and placed it m 
trust with a shopkeeper, and it appeared that there was some evidence to 
show that the property did in fact belong to Q,it was held that it was dear that 
0 had no dishonest intention in removing the property, and no offence under 
Section 384 was established against him. 86 IG 426 : 26 Cr LJ 794 : 26 PLR 
97 (h'jagar). 

There must be dishonesty. Demanding fees or payment lawfully due or 
threat to use process of law to inforce a payment lawfully due is not extortion. 
14 Cr LJ 313 (. Nga Kan) ; 1880-1 Weir 438 ; 1883-1 Weir 440 ; 3 BHGR 45 ; 

4 LAH 179. 

Honest belief in a right to the money demanded constitutes a good 
defence to a charge of demanding money with menace. 1938-2 KB 264 
{Bernhard ). 

4a. Deliver to any person.— It is not necessary that the threat 
should be used, and the property received, by one and the same individual. 
It raav be matter of, arrangement between several persons that the threat 
should be used by some, and the property received by others; and they would 
be ail guilty of extortion. It would not, under such circumstances, be 
necessary to charge the receivers with abetment, although that might be done ; 
but then, under the provisions of the Code, the punishment would be the same 
as for extortion. 82 The offence is not complete before such delivery. AIR 1955 
Sau 42 : Cr LJ 839 {Labli Sankar). 8 Sau LR 221. 

4b. Property.—Property in Section 383 is not limited to movable 
property. 

4c. Valuable security.— Is defined in Section 30. A promissory note 
which is forced to be executed by a minor boy by force is a valuable security 
within the meaning of Section 383 read with Section 30. No distinction can 
be made between a void document (executed by a minor) and an unstamped 
or unregistered document. AIR 1933 Pat 601 : 15 PL I 66 (/?. Sa/iu). 

5. Payer not accomplice.— If O extorts money from D and P pays 
money on behalf of D y P is not accomplice. 2/ CAL 925 ( Akhoy ). .[hose 
who - lent money be the complainant and those who were piesent when money 
was paid to the accused could not be said to be accomplices, unless they had 
co-operated in the payment of the money or were instrumental in the nego¬ 
tiations for its payment. 33 GAL 649 {Deo Mandan—a. case of bribe) where 
27 CAL 144 was approved of and 24 WC 55 was distinguished. 

6. Presence at the time of extortion is not abetment.— The mere 
fact that the offence of extortion under Section .384 is committed in the 
presence of the village chowkidar, without eliciting any disapproval on his 
part, wilt not render him liable as an abettor of the offence. 8 CAL 728 
(Gopal Chunder). 

7 Examples of extortion.~(l) Policeman extorting money by 
threatening to take P to a police station ; (2) Threats by letters ; (3) Realising 
fine by picketing (1) W Jo* 9 (Roberts^ (2) 1 Cox 22 (AW) ; 1343-1 G & 
K (Hamilton ); I Cox 42 {Smith); 8 G & P671 {Morton) ■ (3) AIR 1924 Nag 19 : 
25 Cr LJ 60 {//. Rao) ; 45 ALT.. 137 {Chaturhhuj). 


82. 2 BHCR 394 {Shankar). 




>>. Weii'. 440^ 1 & s'pe LJ 413\v?( 

Cs.-aWff 203 tfbajtinS ' \V' 


v Sirid 203' ( Tpttmal)S - ‘ 


ear 'of ihjuVy within 


\3& ; 1883-1 i 

AlBt J?4.4'.' 


limits of 
Mimits 



D „ 10. ChaMfe.—You—on or about-at—cbnimittechexV^by puffiainY- ‘'-' v 
ni m lear of injury to PQ or to any other and •therfcby'HRsWnes'tlv' lndhoetl' • ' ' 
the person so put in fear to deliver to RS (property) Valuable'security)' v ' 
thing signed or sealed which may be converted into a valuable'security) •i - h 
wit—and thereby committed an offence under Section 384, I.P.C..! \ ^ 

Retain the bracket ( ) applicable. 

385. Putting person In fear of injury in order tVi 
commit extortion.— Whoever, in order to the committing of 
extortion, puts any person in fear, or attempts to put any person 
in fear, rtf *««' - :„u„j ...:.u .•. • 1 * 


w . 1 11 t x JL J 

any injury, shall be punished with imprisonment of 
either description for a term which may extend to two years or 
with fine, or with both. 

Putting person in fear of injury in order to commit extortion.— 

Every .word m the section and all its ingredients are important. See also 
Notes 2 and 3 to Section 384. Extortion is explained in the commentary on 
Section 384. 7 

Section 385 must be read in conjunction with Section 383 as must the 
following sections : for instance Sections 386, 387 and 388, which are aggrava¬ 
tions of the offence which is referred to in Section 383. Section 383 and 
hence Section 385 must be interpreted with Section 44. See 1944 KAR \46 ■ 
AIR 1944 Sind 203 ( Tanumal) in Note 3 to Section 384. 

Where F, a Mukhtar engaged in a criminal case on behalf of the ac¬ 
cused in that case, threatened, with intent to extort, to put question to // 
and the ladies of his household (who were prosecution witness in that caseV 
which were entirely irrelevant to the matters at issue, which were scanda¬ 
lous and indecent and which were intended to insult and annoy, it was held 


that the Mukhtar clearly intended, in order to extort money, to do an act 
prohibited by law, and that, therefore, he had committed an ’offence nunish 
able under Section 385. 9 PAT 725 (Fazlur). F " 


, Model Charge.—You—on or about—at—in order to the committing 
of extortion (did put P£> in fear) (attempted to put PO in fear) of injury 
and thereby committed an offence under Section 385, I, P. C.... 


- mir 



386. Extortion by putting a person in fear of death or 
of grievous hurt. —Whoever commits extortion by putting any 
person in fear of death or of grievous hurt to that person or to / 
any other, shall be punished with imprisonment of either descrip¬ 
tion for a term which may extend to ten years, and shall also be 
liable to fine. 

Extortion by patting a person in fear of death or of grievous 
hurt.— -Every word in the section and all its ingredients are important. 
Extortion iyexplained in the commentary on Section 384. 

Evidence.— See AIR 1957 SC 381 in Note 4 to Section 364. 

387. Putting person in fear of death or of grievous 
hurt, in order to commit extortion. —Whoever, in order to 
the committing of extortion, puts or attempts to put any person 
in fear of death or of grievous hurt to that person or to any other, 
shall be punished with imprisonment of either description for a 
term which' may extend to seven years, and shall also be liable 
to fine. 

Putting person in fear of death or of grievous hurt, in order to 
commit extorton.— Every word in the section and all its ingredients are 
important. Extortion is explained in the commentary on Section 384. 

“Rich man, will you give me money, or not ? If you do not give tne 
money, I will cut you and vour wife” and he behaved in a violent manner, 
using his dah and acting in such a manner as to lead the cominplainant and 
his wife to believe that he would carry out his threat if he could get at them 
and they did not accede to his demand. Section 387, which provides punish¬ 
ment for putting a person in fear of death, or of grievous hurt (not necessarily 
instant), appears to be the section most nearly applicable to the accused’s 
words and acts and the circumstances under which they were uttered and 
done. 13 Cr LJ 864 FB: 17 IC 800 (Nga Tun). 

Conviction. —Where a person is abducted in order that money may be 
extorted from his relatives, a conviction under Section 365 would be justifi¬ 
able, because though the main object was to extort money, yet it necessarily 
followed that the abductor had the intent to secretly and wrongfuly confine 
him. And if, in order to compel the relatives of the abducted person to 
ransom him, they are put in fear of death of the victim, the provisions of 
Section 387 would be applicable. But regard being had to the first part of 
Section 71, separate sentences cannot be passed under both Sections 365 and 
387. 14 Cr LJ 167 : 19 IC 167 : 6 LBR 160 (Po Lari) which followed 1 I.BR 

23 (Aw Wa). 

Model charge.— You—on or about—at—, in order to the committing 
of extortion (put PQ, ’ n fear of) (attempted to put PQ_ in fear of) death or 
of grievous hurt to PQ, or to any other and thereby committed an offence 
under Section 387, I. P. C.... 

388. Extortion by threat of accusation of an offence 
punishable with death or imprisonment for life, etc.— 

Whoever commits extortion by putting any person in fear of 
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"an accusation against that person fir any other, ofMiaving. corns 
mitted or attempted to commit any offence punishable with 
death, or with imprisonment for life of'with imprisonment for 
a term which may extend to ten years, or of having attempted 
to induce any other person to'commit such offence, shall be 
punished with imprisonment of either description v for. a. term 
which may extend to ten years, and shall also be liable tp fine.; 
and, if the offence be one punishable under Section 377 of this 
Code, may be punished with imprisonment for life: 

Extortion by threat of accusation of an offence punishable with 
death or transportation, etc.— Every word in the section and. all its 
ingredients are important. Extortion is explained in the »'Commentary pn 
Section 384. 

Accusation. — See Note 3-a to Section 384. • . ‘ \V ' 

Model charge.— You—on or about—at—committed extortion'.by putt¬ 
ing P(l [here copy words 8 to 60 in Section 388] and thereby cbrnrnk'ted an 
bftpnce* under Section 388, I. P. C. . -- . ' 

389. Putting person in fear of accusation of offence, in 
order to comnpit extortion.^-Whoevcr, in order to the commit¬ 
ting df extortion, puts or attempts to put any person in fear of an. 
accusation, against that person dr any other, of having committ¬ 
ed, or attempted to commit an offence punishable with death . or 
with imprisonment for life, or with imprisonment for a-term 
which may extend to ten years, shall be punished with, imprison¬ 
ment of either description for a term which may extend. 0to ten 
years, and shall also be liable to fine ; and, if the pflence be 
punishable under Section 377 of this Code, may be punished 
with imprisonment for life. 

. . y V . " 

Putting person in fear of accusation bi affepc^- ip. \ovdw to 
commit extortion. — Every word in the sectiori-any all its - h^gre'dlenV are 
important". . Extortion is explained in the Cemmerxhp'y pivSecticSnjSC. 

\ • V J \ V \ % * V r N > >■ 

Of Robbery and Dacuity \\ > 

390' SMoVhery. — In all robbery there is either theft or. extor- ' 
tion. ' V\\v v v . ■ • •- '■ . >-> . 

. When'theft is robbery. — Theft is “rdbbdry^ if, in ordpr to 
the committing pf the theft, or in committing the.t^heft, or'ip car¬ 
rying away or'attempting to carry away propertyC'obtained by .the 
theft, the offender, for that end, voluntarily causes, or att.einps to 



When extortion is robbery.— Extortion is '‘(Robbery” if the 
offender^at't^id'^ipie of*committing the extortibn, is y in the pre¬ 
sence. ofvf ear > ar) d commits ''the. extortion by 

. . , • ' \ V . \ % \V vV - \ . O ' S v * • • 


\ 
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OF OFFENCES AGAINST PROPERTY 


putting that person in fear of instant death, or of instant hurt, 
or of instant wrongful restraint to that person, or to some other 
person, and, by so putting in fear, induces the person so put in 
fear then and there to deliver up the thing extorted. 

Explanation .—The offender is said to be present if he is suffi¬ 
ciently near to put the other person in fear of instant death, or 
instant hurt, or of instant wrongful restraint. 

Illustrations 

(a) A holds Z down, and fraudulently takes £’$ money and jewels from Z r9 clothes, 
without Z'$ ''consent. Here A has committed theft, and, in order to the committing 
of that theft, has voluntarily caused wrongful restraint to Z- A has, therefore, 
committed robbery. 

(b) A meets Z on the high road, shows a pistol, and demands £’s purse. Zj *** 
consequence, surrenders his purse. Here A has extorted the purse from Z by put¬ 
ting him in fear of instant hurt, and being ait the time of committing the extortion 
in his presence. A has, therefore, committed robbery. 

(c) /I meets £ and ,£’s child on the high road. A takes the child, and threatens to 
fling it down a precipice, unless Z delivers his purse. in consequence, delivers his 
purse. Here A has extorted the purse from Z, by causing Z to be in fear of instant 
hurt to the child who is there present. A has, therefore, committed robbery on 

(d) obtains property from ^ by saying—^Your child is in the hands of my gang, 
and will be put to death unless you send us ten, thousand rupees”. This is extor¬ 
tion , and punishable as such : but it js not robbery, unless Z IS put in fear of the 
instant death of his child. 


/. Robbery. 

2 . For that end. 

3. Voluntarily causes or attempts to cause death 
or hurt or wrongful restraint . 


SYNOPSIS 

4. To any person . 

5. Hurt or wrongful restraint or fear or instant 
hurt or of instant wrongful restraint. 

5a. Fear , 


I . Robbery. —Every word in the section and all its ingredients are impor¬ 
tant. See illustrations. Theft or extortion becomes robbery If the aggravat¬ 
ing features stated in the section are present. 83 Section 392 punishes 
'robbery. 

The framers of the Code say : “There can be no case of robbery which 
does not fall within the definition either of theft or of extortion ; but inprac¬ 
tice it will perpetually be a matter of doubt whether a particular act of 
robbery was a theft or an extortion. A large proportion of robberies will be 
half theft, half extortion. A seizes threatens to murder him, unless he 
delivers all his property, and begins to pull off £’s ornaments. Z in terror 
begs that A will take all he has, and spare his life, assists in taking off his 
ornaments, and delivers them to A. Here, such ornaments, as A took with¬ 
out & consent are taken by theft. Those which Z delivered up from fear of 
death are acquired by extortion. It is by no means improbable that £’s right 
arm bracelet may have been obtained by theft, and left-arm bracelet by 
extortion ; that the rupees in Z’s girdle may have been obtained by theft and 
those in his turban by extortion. Probably in nine-tenths of the robberies 
which are committed, something like this actually takes place, and it is 
probable that a few minutes later neither the robber nor the person robbed 
would be able to recollect in what proportions theft and extortion were mixed 


83. AIR 1928 Cal 498 :48 Cr LJ 32 : 111 
IC 792 (Karali) : AIR 1941 Oudh 
476: 194 1 C 222 : 42 Cr LJ 530 


(Bishambhat) ; 36 Cr LJ 894: 155 IC 
952 : AIR 1935 Pesh 49 (Mir Baz). 
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the crime ; or is it at all necessary for the ends of justice that this should be 
ascertained. • For though, in general the consent of a sufferer is a circumstance 
which very materially modifies the character of the offence, and which ought, 
•therefore, to be made known to the Courts, yet the consent which a person 
gives to the taking of his property by a ruffian who holds a pistol to his breast 
is a circumstance altogether immaterial.” Note N. p. J fi2; 

The definition of robbery requires that either death or hurt or wrongful 
confinement is caused or the victims put in fear of such result. There must 
be evidence and it must be actually found that there was the fear of death, 
or hurt or wrongful confinement. In the absence of such a finding and 
merely because the accused were armed with lathis when they removed the 
. articles from the person of the victim it cannot be held that the ' accused had 
v committed the offence of robbery. It cannot be said’that the very presence 
of the accused armed with lathis in front of the victims amounts to wrongful 
confinement in law. I here must be some evidence of any injury caused to 
the victims or use of force towards them. AIR 1959 Ori J71 (Bam v. State). 

Theft will become robbery only if in the committing qf. theft or in order 
to the committing of theft or carrying away or attempting to carry away 
property obtained by theft, force is used. Where therefore, no force Or show 
of * force is found to have been used in the committing.of theft etc., the 
accused cannot be found guilty of the offence of robbery. AIR 1955 All 
128 : Cr LJ 33.6 (Sheo Mur or) which distinguished AIR-1952 All 785. 

. . • A statement of the accused made before the committing magistrate can- 

'. not be rejected as having beeif hade at the instance of the police, unless -there 
\is intrinsic evidence in the statement or the accused shows by-evidence that he 
jnade. it under threats and .duress of-the police. If the accused is under the 

polipe influence, his statement would not be self-exculpatory.^ 4 

. Even if at the beginning the intention was only\o. cause hurt, sub- 
S^secjuently there may be foLbery.' AIR i955-Raj 147 r Gr LJ 1^85 \jejhiya). 

'\\ • Removing oraametits from dead body —Removal ql" ornaments 
from body or one after causing his death cannot amount to ro’bherv because 


\-m) I.but -removing- ornaments fromXdeatf body is nrit taking-ornaments 
out. of. the possessions of\a\person. A dead body, is rtq( a person?. In the 

; to di^hohesf misappropriation 


cirfcums.tances,''tl-je v act.of tlm. accused amdunts 



.. ..... „ . .. . ' ■atrempfmggtfxanfi' away 

' property obtained by the theft. 8 *-. Where hurt is caused not 'fo> 'one' of the 
purposes specified in SeGtion 390 but to avoid capture when surprised, the' 
stealing, is not c'onverfed .by the said, hurt into robbery. 86 -• V 

Section 390 does.noi applyg'o assault or hurt which'fs par)- of'-dje. same 
transaction as the-Jheft .if it way not ‘in order to the Committing of the theft 

^ ■ V , ’ 1 \V ' * • 


AIK ,196*3 MP. 10fi'(jamvnflrfaji ; 1963 







i> Note 5j of offences against property 

n committing the theft or in carrying away or attempting to carry away 
property obtained by the theft’. 87 

VVhere beating was primarily for the purpose of the theft which took 
place immediately after the assault, it was but one transaction, namely, a 
robbery. AIR 1955 Cal 527 (Ram.bUas). 

VVhere murder committed before theft had no connection with it the 
°ttence is not robbery. AIR 1953 Him P 105 : Cr LJ 1665 ( Santram). 

It would not be robbery even if thelt and violence were committed at 
the same.time if the violence had no relation to the theft, where money 
on the person of D is lost in the course of an assault. 8 * Where a thief after 
abandoning the stolen property uses violence against his pursuers in order to 
avoid capture, the theft is not thereby converted into robbery. 19 Cr LT 97 • 
42 IG 987 (jYga Po Thet). J 

VVhere after beating the complainant and his concubine, which resulted 
in causing injuries to them, the accused entered the complainant’s house and 
removed boxes containing cash, ornaments and utensils, it was held that the 
beating was primarily for the purpose of theft which took place immediately 
alter the assault. There was but one transaction, namely, a robbery. The 
language of Section 394 was wide enough to include a case such as this. 
1 he facts concerned did not involve two transactions, the first of which consti- 
offence of hurt and the second an offence under Section 379. AIR 
19oo Cal 527 : 1955 Cr LJ 1346 ( Rambilas). 

3 Voluntarily causes or attempts to cause death or hurt or 
wrongful restraint.— Section 390 does not apply where the hurt is caused 
accidentally anti not voluntarily. If, in order to steal a basket, (J, tries to cut 
a string attached to it, and if accidentally the hand of the owner is cut while 
trying to retain the basket, it would not be robbery. 89 

hurt contemplated must be a conscious and voluntary act on the 
pai t of the duel for the purpose of overpowering resistance on the part of 
the victim, quite separate and distinct from the Act of theft itself. A woman 
was sitting in a railway station waiting room holding a bundle with her hands. 
Accused caught hold of the bundle and tried to run awav with it. The 
woman however kept her grip on the bundle and was dragged' 2 or 3 karams 
along with it as the accused made good his escape with it. It was held that 
the hurt caused to the woman was only an accidental circumstance, that it- 
was not caused voluntarily tor committing theft and accused was guilty only 
ol theft but not of robbery. AIR 1933 Lah 407 : 35 CrLJ 297 (Karmun), 
which relied on 1824-1 C & P 304 (Gnosil) and 1843-1 Cox 32 (Edwards). 
In Gnosil s case a man pulled a shawl with violence from the shoulders of a 
woman walking on a street. 

4. To any person.—Death, hurt or wrongful restraint" etc., may be 
caused or attempted to be caused to any person. 

5. Hurt or wrongful restraint or fear of instant hurt or of ins¬ 
tant wrongful restraint. —Robbery can be committed by wrongfully res- 



8/. AIR 1954 Pat 157 : Cr LJ 215 (Pali) ; 

AIR 1941 Oudh 476 : 42 Cr LJ 530 88 

(B. Nath) ; AIR 1918 Mad 821 : 18 

Cr LJ 346 (Karuppa) ; AIR 1933 Lah 

407 ; 35 Cr IJ 297 : 35 PLR 186 (Kir- 89. 


mm), relied on. 

5 OWN 372 ( Otaruddi) ; 6 
( Mathura) ; AIR 1918 Mad 
Cr LJ 346 (:Karuppa ). 

1843-1 Cox 32 (Edwards). 


OWN 72 
821 : 18 
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Catching hold of the arm 


419 (Mason). 


^ •lining* persons. 90 The hurt* need not be great, 
is.enough. K. C. L,, 220. 

V s ' . * V » , 

‘(Restraint** abridgement of the liberty\of a person against his 

will. Where he is deprived of his will power by sleep or otherwise, he can¬ 
not, \vhile ip that x condition, be subjected to any .restraint. 91 , It would be 
robbery to -(4) fear lady\* hair while snatching a hair pin, - (2) tVsnatch an 
ear-riqg from a la.dv’s ear, (3) causing hurt while stealing a watch . from the 
person7\ •- v * ‘ ,\* ‘ * • * 

(1), 1 Le<kh 335 {AfaQ/e) ; (2) 1 Leach 320 ( Lapier ]; (3) 182CLR & Ry 
tason ). -; * ' ‘ % 

v V t \ V • ' ' . 

'If no hurt is caused picking a pocket .would not be robbery but if <7. 
pushes or runs up against P to facilitate picking his pocket it would be rob¬ 
bery. 92 \ • . 

5-a. Fear.— In order that the offence of robbery be committed it is not 
necessary that fear should be caused to the owner of the house after the rob¬ 
bers. have entered the house. If the robbers scared away the owner on ac¬ 
count 6f the fear caused in his mind before they had been able to make an 
entry in his bouse the offence of robbery would be quite complete. On the 
other hand, if the gang which commits theft is different, from the gang which 
scares away the occupant of the house, it would not be robbery but only theft. 
AIR 1924 All 701 : 26 Cr LJ 145 : 83 IC 705 (Tamm) ; 1 VVG 35 (Kissore). 

391. Dacoity.— When five or more persons conjointly com¬ 
mit or attempt to commit a robbery, or where the whole num¬ 
ber of persons conjointly committing or attempting to commit 
a robbery, and persons present and aiding such commission or 
attempt, amount to five or more, every person so committing, 
attempting or aiding is said to commit ‘ ‘dacoity”. 

1. Dacoity.—Every word in the section and all its ingredients are im¬ 
portant. Robbery is defined in Section 390. There is no distinction between 
a dacoity and attempt to commit one. See Section 391. AIR 1959 All 727. 


L 


Mere presence ‘not sufficient’. 93 

If at the time of theft no violence 
>i ty - 04 

Section 391 is in four stages. 95 


If at the time of theft no violence is used, the offence does not amount to 
dacoity. 94 


2. Five or more persons. -AIR 1954 SC 51. AIR 1958 Andhra 
510 ( Chinchoo ). AIR 1957 Andhra 954. Before there can be a conviction for 
dacoity it must be definitely proved that there were five or more persons. 
Although it is alleged by the prosecution that there were five or more persons, 
if the effect of acquitting some of them is to throw a doubt on the taking part 
of five or more persons, the persons who are not acquitted cannot be convic¬ 
ted for dacoity but for robbery only. But even if some of them are acquit¬ 
ted and even if the number of persons not acquitted is less than five, still they 
— be convicted for dacoity if the acquittal of some does not throw a 


can 


90. 5 WC 19 (Duleel) : 1 Leach 280 (Gas¬ 
coigne), 

9L A fk 1928 Lah 415 (2) : 29 Cr LJ 662 : 
109 IC 682 {Fateh). 


92. 1 Lew 300 (Anon). 

93. AIR 1962 Man! 7 ( Kasturi Seshagiri) • 

94. AIR 1961 Pat 362 (S. Singh). ' 

95. AIR 1960 Pat 582 ( Dhanpat /. 
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'ubt on the fact that five or more persons took part but throws a doubt 
only on the identity of some of them. Less than five persons may be charged 
and convicted for dacoity provided the prosecution case is that five or more 
persons took part. Some of the dacoits may be dead, absconding, unidenti¬ 
fied or the evidence of the identity of some may not be proved beyond reason¬ 
able doubt. Before there can be a conviction for dacoity there must be a 
finding that five or more persons took part. It is not necessary that five or 
more persons must be convicted. If the acquittal of some throws a doubt on 
whether five or more persons took part, there can be no conviction for daco¬ 
ity."Where three out of six accused were acquitted of dacoity, the court 
should have gone into the question whether there was satisfactory evidence 
to show that the three remaining accused could be convicted under Section 
395, on the charge as framed. AIR 1956 SC 441 : Cr LJ 822 (Ram Shankar). 
AIR 1958 Cal 25. 

3. Conjointly commit or attempt to commit robbery. —A man is 

not guilty of dacoity unless he has “committed”, attempted to commit, or 
aided in commuting robbery. The evidence that a man was standing in a 
large crowd which overflowed into the public street cannot be satisfactory 
evidence that he was actually “attempting to commit 55 a robbery, or even 
“aiding in the commission of” a robbery. 1945 ALL 651 (Ram Das), ' 

It is necessary that all the persons should share the common intention of 
committing robbery. AIR 1956 VP 18 (JVathu Tulsi). 

The word ‘conjointly 5 is the most important word bearing on the liability 
of persons accused of an offence of dacoity. While it may be^ true to say that 
common intention is no part of the offence of dacoity, the word ‘conjointly 5 
used in Section 391 manifestly refers to united or concerted action of the 
persons participating in the transaction. It is only when their individual 
action can be properly referred to their concerted action that the question of 
conviction under Section 395 can arise. 3 ASSAM 365 ( Dambaru ). £) i s . not 

guilty of dacoity if he was. not one of those who conjointly commilted or 
attempted to commit robbery. Mere aid before the dacoity 5 is not enough if 
he was not present at the scene of dacoity. 97 The word ‘dacoity 5 has been 
defined not only where a robbery is committed by five or more persons but 
where five or more persons had attempted to commit a robbery. In view of 
the definition of dacoity the argument that, as the dacoits were unsuccessful 
in removing any booty, no dacoity was committed, is misconceived. 98 A 
dacoity begins as soon as there is an attempt to commit robbery. A shot fired 
in order to keep off the rescue party, and allow the theft to be committed, is 
an act committed in committing dacoity, 99 The essence of the offence of 
dacoity is the conjoint act of five or more persons to commit or attempt to 
commit robbery. Only for acts committed by one of the members of the 
unlawful assembly in pursuance of the common object could all of them be 
found guilty. Thus where the accused were actuated by the common object 


96. AIR 1954 SC 51. AIR 1958 Andhra 
510 (Chinchoo). 1957 Andhra 954. 39 
ALL 348 (Ikram); 1902-2 KB* 339 
(Plummer) ; 12 Cr LJ 193 : 10 IC 684 : 
15 OWN 434 (Bara) ; AIR 1927 Lah 
519 : 28 Cr LJ 547 : 102 IC 483 
(Girdhar) : ATR 1930 Lah 263 : 3J Cr 
LJ 112 (Ahsan) ; 1910 MWN 52 : 11 
Cr LJ 249 : 5 IC 797 (Arulu) ; AIR 
1928 Mad 144 ; 35 MIJ 732 : 29 Cr 


LJ 5 (Abbas) ; 1 Weir 446 ( Mookkandi ); 
AIR 1947 Nag 5? : 1946 NLJ 566 : 47 
Cr LJ 822 (Narayan) : 1868 PR 18 
(Shera) . 

97. AIR 1926 Cal 374 ; 42 CLJ 496 : 26 
Cr LJ 1146 (Ibrahim) . 

98. 52 Cr LJ 1514 : AIR 1951 All 834 
(Sirajudain ). 

99. AIR 1925 Oudh 723 : 89 IC 452 : 26 
Cr LJ 1364 (Sita Ram ) . 
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from the custody of the Prohibition Guards and in 
attempting to rescue them, one of the members of the unlawful assembly 
suddenly seized an object in the hands of one of the officers, it could not be 
said that it was the conjoint act of all the members of the mob and hence 
the essential ingredient to constitute an offence of dacoity is absent. 1054-2 
MLJ (Andhra) 248 ( Musala ). It is necessary that all the persons should share 
the common intention of committing robbery. AIR 1956 VP. 18 
hu). 

3-a. Robbery. —The ingredients of robbery must be present. If robbery 
is by theft, all the necessary ingredients of theft must be proved. Where it is 
established that the common object of certain Muhammadan rioters was both 
to hurt any member of the Hindu community whom they might happen to 
find and to rob the shops and houses of the Hindus, any person who is proved 
to have taken a part in the disturbance is guilty not only of the offence of 
rioting but also of the offence of dacoity, 1 

Where a large body of Hindus acting in concert and apparently under 
the influence of religious feeling attacked certain Muhammadans who were 
driving cattle along a public road and forcibly deprived them of the posses¬ 
sion of such cattle under circumstances which did not indicate any intention 
of subsequently restoring such cattle to their lawful owners, it was held that 
the offence of which the Hindus were guilty was dacoity under Section 395 
and not riot. 15 ALL 299 ( Ram Baran). But it was held that where several 
Hindus acting in concert forcibly removed an ox and two cows from the 
possession of a Muhammadan, not for the purpose of causing “wrongful gain” 
to themselves or “wrongful loss” to the owner of the cattle, but for the 
purpose of preventing the killing of the cows, they could not properly be 
convicted of dacoity, but only of riot. 15 ALL 22 {R. Rai). If there is a 
bona fide belief or claim or if the distraint is illegal, there would be no theft 
and no robbery by theft. See Note 4b to Section 378 and 34 Cr LJ 1258 : 34 
PLR 956 {Nurd) ; AIR 1941 Mad 763 : MWN 679 : 43 Gr LJ 106 ( Thevar }. 

4. Actual or threatened violence. —In a case of dacoity the circum¬ 
stance that the inmates of the house, seeing the large number of the dacoits, do 
not offer any resistance or no force or violence was required or used does not 
reduce the dacoity to a theft. 55 ALL 117 (Ramckand ). 

The essentials of the offence of dacoity are that the theft should be 
perpetrated by means either of actual violence or of threatened violence. 
The threatened violence may be implied in the conduct and character of the 
mob. It is not necessary that the force or menace should be displayed by 
any overt act. It cannot resist the accused or reduce gravity of their offence 
that no actual hurt was caused for the reason that no one dared to resist the 
overwhelming show of force, which was sufficient to terrify and did in fact 
terrify those whose business it was to protect the property. 1 % 0 blr 632 : 7 Cr 
LJ 192 {Chandra) \ 2 East PC 712 ( Tuplin ). 

392. Punishment for robbery .—Whoever commits robbery . 
shall be punished with rigorous imprisonment for a term which 
may extend to ten years, and shall also be liable to fine ; and, 
if the robbery be committed on the highway between sunset and 
sunrise, tjpte imprisonment may be extended to fourteen years. 


1. 2 m 261 : 28 Cr Lj 110 : AIR 1927 Oudh 70 (Daulat) . 
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2. Jurisdiction . 
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5. Proof 
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1. Punishment tor robber,y.“5^^cpmmemary on Section 390 which 


defines robbfery. 


2. 


Jurisdiction.— A magistrate carinot ‘split a ^graver offence like 
robbery into a number of smaller offences like'theCt and ^hurt so as to give 
himself jurisaictidn, 5 OWN 372 v (Otarudcli\ ; 13 BOM 502 \Gundya) ; 12 
MAD 54 (Afadi{r<n\. . v - ' \ 

. , • ■ ’■ ‘ . V . . > / \ 

Charge* — sC A commits robbery on B, and in doing so voluntarily 


3. 


causes hurt to him. A may be separately charged with, and convicted of, 
offences under* Sections 323, 392 and 394^of the Indian Penal Code. 99 Illn. 
(m)to Section 235, Or. P. C. T 


A's robbery vmay be by theft or by extortion the form of the charge, varies 
in cases of robbery by theft and robbery by extortion. The author suggests 
the following model charges. v V 


Charge for robbery by theft.— On or abotit—you — committed theft of 
—(describe;the property) out of the possession of—and [in order to the 
committing of me theft or in committing the theft or 'in "carrying away of. 
attempting* to carry^away property obtained bv the theft] voluntarily/{caused 
or attempted to caufce to DF, death or hurt or wrongful restraint or Tear of 
' irisfant death.br of instant hurt or of instant \yrongful Restraint] etc. etc . 

■ ■ ' i\ 

Charge for robbery by extorfiojOK—On or >bout—you AB, in the'p'er- 
'seihce of QF, JntfatipnaTyfptit DF in feaR of injury, to [OF or GH] and' theire- 
, By dishonestly induced DF then and there to deliver to [4/bdr MtN] —(Specify 
- thing • delivered) etc fete. . \ * ' \\ 

, V \\\ V* • • \\W' v ’ * \ * N sv;' 


'• \V 

\\ v 


a: 


■ ./Select tlje alternativesnecessary*] V//,.- ' > . 

. s . v\ , \ -V v - o, ’\V\ v, . . . 

* v\ ffadd djh, flowing m' lhe,charge S^Furthev' that yon cdnwulr > 

' ted\he ( frdi>bery on the'higVWhy^etwetrp^Wi-sW-aiifa i\in-rise.' ’ ' 'V \ 

X y ■ 

A rn * 1 .. ... . v 1 L. 4- V. .3 . v. # l\ «mV« /a rt /i n t. X yl cl i-i a J l » cv. .. ^ 


4. Trial. —Persons ‘ committed on . threo separate-And distinct charges 
in respect of three different, hdifses mps’the tried separately, oh each of the three ' 

i * • r* .1.' i 'A ... 'C WIT' OQ (Tt _ 


charges even they are cbinn^t^d^n the same n.ighu 6.WG 83 [Ilwaree). 

5. Pjwjof.^lecentAnd Unexplained possession.of stolen property would 
he presumptive evidence\jn a thafge of ropbvry. 19$6S<3R 191. (Wasimkhari) ; \ 
25 PAT 262cAIR f94? Pat 205 AIR"1>^ Cal 379 (Cl ShqJm\ ; N/ 

. — v / •» /> .'it \ * * \ n Vi.nsra n f .. -.1 .omt .//O \ at t» Snt n 



\/> l>V'nier^circtimst^nfy-of the tkihk'jirbved'ta h'ave..bben taf«n away in ’ 
th'a*rdljb6ry'yW»fig'l>fen t^cbvet;e(i *" _ ’* ~ Vl “ *'“ il 


_..... t . . result of Whsvtvthe acbdsed had s'aid S||| 

to the pofiqe ' cannot connect him with any tjKitpebinder Section 394 v AIR \' s 
H9'59 Cal ■2&Q''(lCe<l<v.Mth). s ;.' v . \ I ' ' \a '■* ‘ ' '' 


See Note on Sgcikin'-302,' i^ate i. ‘ 
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5-a. Conviction, —Where 3 of the 6 accused charged with dacoity are 
acquitted, the individual acts of the other 3 should be considered to see if they 
can be convicted under Section 392. AIR 1956 SC 441 (R, S, Singh)* 

6, Punishment. —A sentence of imprisonment is an essential sentence 
under Section 392. To this sentence a fine may be added, and under Section 
4 of the whipping Act a sentence of whipping may be imposed where, in the 
commission of a robbery, hurt is caused. Therefore, the sentence of fine only 
was an illegal sentence, and a sentence of imprisonment ought to have been 
imposed. 44 ALL 538 [Badri Prasad), In cases under Section 398, where 
the offender is armed with a deadly weapon the legislature has prescribed the 
minimum sentence of 7 years for an attempt to commit robbery, it would not 
be proper for the exercise of discretion to inflict a lesser punishment if the 
offender is found guilty of robbery. 7 LK 543; AIR 1932 Oudh 103 
(Chandra Nath ). 

Highway robbery is a very heinous offence for which deterrent sentence 
should be passed. In such a case the value of the stolen property should not be 
the criterion whereby the amount of punishment is to be determined. 17 LK 
516 : AIR 1942 Oudh 221 : 43 Or LJ 416 : 198 IC 71 5 (jfagannath). 

Where robbery was not planned and the original intention was only to 
cause hurt, robbery having been committed on the spur of the moment be¬ 
cause temptation could not be resisted sentence of three years is enough. AIR 
3 955 Raj 147:1955 Gr LJ 1285 (, Jethiya), 

393. Attempt to commit robbery,-— Whoever attempts 
to commit robbery shall be punished with rigorous imprisonment 
for a term which may extend to seven years, and shall also be 
liable to fine. 

Attempt to commit robbery.— See commentary on Section 511 for the 
meaning of attempt. Robbery is defined in Section 390. See commentary on 
Section 390. 

394. Voluntarily causing hurt in committing robbery— 

If any person, in committing or in attempting to commit robbery, 
voluntarily causes hurt, such person, and any other person jointly 
concerned in committing or attempting to commit such robbery, 
shall be punished with imprisonment for life, or with rigorous 


imprisonment for a term which 
shall also be liable to fine * 


may extend to ten years, and 


Voluntarily causing hurt in committing robbery. —Every word in 
the section and all its ingredients are important. See commentary on Section 
390 which defines ‘robbery 9 . 

Where an accused is convicted under Section 394, Penal Code, he cannot 
be given* the benefit of provisions of Sections 4 and 6 of the Probation of 
Offenders Act and released on probation of good conduct on the ground that 
the offence did not provide for punishment for imprisonment for fife. 2 

Proof. —See Note 5 to Section 392. 


2. AIR 1965 pri 106 (Jogi Mhak). 




SJ Note 3] 
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Conviction. —As the offence punishable under Section 394 necessarily 
ihclhdes the offence punishable under Section 392, an accused person who is 
coriyicted under both sections can legally be punished only under Section 394; 
.'ahc! indeed in such a case, it would be sufficient to convict under Section 394 
.alone. 3 ^ V 

' 0" V* 4 ' \\ • , 

, U A commits robbery on B > and in doing so voluntarily causes hurt to 

him. A jnay be separately charged with, and convicted of, offences under 
Sections 323, 392 and 394.” Illn. (m) to Section 235, Cr. P. C. 

\ V* If a Magistrate finds that an accused person has caused grievous hurt' 
' in committing robbery, he is bound to commit him to the CouFt of sessions* 
umder Section 397; it is illegal to treat the grievous hurt as simple, hurt ai*d 
* qonvict the accused under Section 394. 1889 U C 476 (Jobaqia). > , v J. 

M /Charge. — See Note 3 to Section 392. 

Model charge.— You — on or about—at—(were jointly concerned) in 
committing or attempting to commit robbery of PQ, [voluntarily caused hurt] 
(in which hurt was voluntarily caused) and ^hereby com 4 tiitted ah(offence 
under'Section 394, I. P. C!.... . vvV : , V-’\v 

\i£>eep either the brackets ( ) ( ) or the bracket [ V] 'Vhich^er n^ay be 


applicable 

395. 


*V % V • 

* \ \ % \ 


V 

V’ 


Punishment for dacoity. — Whoever‘commits dacoity 
shajl, be punished .with imprisonment for l^«j^r ;v^th ri^Prous 
imprisonment for a term which may extend to ten years/ trad 
shall also be liable to fine. , v \ ' \ 

SYNOPSIS . V'' ' 

\ '■ \ * 

6. Convictiqfu \ - 

6-a. Section $95 and Section 399. 

7 . 


J , Punishment for dacoity. 

2. Motive: 

3. , Charge brut'trial. 

•* 4 % ^Pmf k „ . 

Presumpftvfl from recent possession of 


8. 
9 . 
10. 


Attempt 

Abetmfat. 

Punishment. 

Charge*' s 
v\ 


\ 


V 1, Punisihm^it for*dacoity. —See commentary oh.Section 391, which' 

y v ... v ;N y. . ■' y 

- \<i k v,\,Av^ offences it is alleged 



also Note\2 to^SectJdn 391, 


Where the 


3.. 'Charge at|d trial.^ . .... . 

accused were'charg<*d upcler Section 395 and also udder Sections 148 and 460 
and the' charge's in r^spdci’o^d^fe^s u,hdet♦SecJ’idns^ were not 

based on toy acts pthec; whic^[ft v^s nece^ary ^Nr the prosecu¬ 

tion to. establish to prov^ tiie*’Q/^ehce^under % §^ctl^rf 398/ it^was held that the 
charges fihd^v IS.ectioh^ \ 48, aud'46fr should* hot have,been jr&ihed at alL It 
is against the spirit 1 of law-.to ^dopt su&h, a^coWsk for the purpose of depriving 
'>be acpuseo of the benefit* the verdipt of;th£jury oh the charge of dacoity. 
Where several persons wej^ % char^d uhdet/ Sec tion 3Q5, addh the judge no- 

(Dttrga); Z W$\(for& *' , . v \ ' \ . 


3. 1890‘UC 511 
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where summed up or placed before the jury the evidence against each of the 
individual accused, although there were earlier statements of competent 
persons on the record from which it appeared that all the accused may riot 
have been present at the dacoity, and witnesses who identified them in court 
were not put at the test identification, it was held that these omissions were 
defects in the charge to the jury which vitiated the verdict and the accused 
were entitled to a re-trial. 21 PAT 130 : AIR 1942 Pat 199: 43 Gr LJ 230 : 
197 IC 647 (Arjun) 

Offences under Section 457 is really in some cases a minor offence to offence 
under Section 395 and there can be no reason why there should not be 
alternative charges of these two offences. AIR 1930 Cal 139 : 57 GAL 801 : 
31 Gr LJ 610 : 124 IC 66 (. Bikram). 

The offence under Section 379 is one of the essential ingredients of the 
higher offence under Section 395 and if the order of acquittal of the peti¬ 
tioners under Section 379 stands, there cannot be a further enquiry of the 
offence under Section 395 without taking away the effect of the order of 
acquittal under Section 379. AIR 1955 Cal 496 (Swlhir Chandra) ■ AIR 1952 
All 231 FB (JVahar) ; AIR 1953 Cal 567 {Turns). AIR 1954 Cal 393 (Satish) 
referred to. For a contrary view. See AIR 1953 Mad 801 ( M'alla ). 

4. Proof.—It cannot be said that the evidence of an approver in the 
case of a dacoity is not entitled to any credence inasmuch as he made his 
statement as an approver under Section 164, Cr. P. C., after all the accused 
had been arrested and recoveries of stolen property made from them, because 
the question whether pardon should be tendered to an accomplice is generally 
considered at a later stage when the investigation "of the case is completed. 
AIR 1943 Lah 5 : 44 Cr LJ 62 : 203 IC 62 : 44 PLR 545 (Sherd). 

In dacoity cases evidence adduced as to the identification of dacoits ought 
not to be accepted too readily but should be looked at with great caution. 
18 Cr LJ 456 : 39 IC 296 : 4 OLJ 83 (Kallu). 1952 RLW 130 (. Hindusingh ). 

Motive need not be proved as the taking of the booty itself is a sufficient 
motive. 21 PAT 130 (Arjun). 

The evidence of identification of an accused for the first time in the dock 
is inherently weak, more specially so, when the identification in court is about 
three to four years after the witnesses had seen the miscreants involved in a 
dacoity, on the night of the dacoity. No doubt, the substantive evidence is 
the statement in Court, but the purpose of test identification is to test that 
evidence and the safe rule is that the sworn testimony of witnesses in Court as 
to the identity of the accused, who are strangers to the witnesses, generally 
speaking, requires corroboration, which should be in the form of an earlier 
identification proceeding. There may be an exception to this rule as where 
the Court is satisfied that the evidence of a particular witness is such that it 
can safely rely on it Without precaution of an earlier identification proceeding. 
AIR 1960 SC 1340 relied on. Where a direct witness has consistently 
identified the accused, both at the test parade and at the trial, his identification 
may safely be accepted, unless there are other circumstances indicating that 
the witness lias probably made a mistake. But when the identification in 
Court is not supported by an earlier test, it is unsafe to act on that evidence 
in the absence of exceptional circumstances, such as adequate descriptive 



Where ah,& qa£o>t;y cas^tM ,ph^ectm^mah -support of the case adduces 
\ evidence-Of 'i^entificatipy. of- an in the trial of the case 

in Sessions aohrt^anH doOOabf 'pVorfucx?' tliose^ witnesses in the committing 
Magistrate’s Gour* *, {he {wldem^pf st$> witnesses should not he disbelieved 
> merely on.the ground that they were not produced by the prosecution in the 
committing*,Mhgjstr^tefs.-Court for the.^aid purpose. Whether a witness 
. should be believed, or not if a question ofvfact and the fact that he was not 
\ examined^in.th'e.Oohmrifting.Magistrate’s Court is not a ground for disbeliev- 
ing his evidence given’ in the Sessions Court. He may be disbelieved on other 
•v grounds but npCqh - the gfouncl of his non-examination in the Magistrate’s 
Couit, because th^righj; of the prosecution to refrain from examining him in 
the Magistrate’s Court,. even if he wa'S a witness of identification, cannot be 
,even indirectly curtailed: . • \- 

The power to' asseSs\the weight of evidence produced before the Court 

• ve&ts;sojely'*in it^in^ cases df.<Ja<;oity committed during night where the 
Witnesses have to identify uhkfiQYvn culprits under peculiarly difficult condi¬ 
tions, the court,.in its discretion, in the particular circumstances of a case 

inay^ hold 4he ident-ificatihn. evidence of a witness to be valueless, if in its 
. opinion non-prpduefidn 'of the witness before the committing Magistrate 
\vaf motivated by oblique, y-easons and was intended to avoid the test of con¬ 
sistency)^ identification at- Various stages which is one of the main considera¬ 
tion in attaching value to it. But then again, this is a matter to be judged 
on th<\factst>f.each x case. 6 & 

x NA> hard and fast rule can be Laid down that, if there is identification bv 
oiiiy onb.witness', that identification should never be accepted- Every instance 
of idep'tifieation’in circumstances which usually accompany a case of dacoity 
. has tb bo jifdgecj' oq the facts of that particular case presented by the prosecu¬ 
tion, and if, ^fter.a careful scrutiny, there is the slightest hesitation in tlui 
mind of,the court that there was possibility of a mistaken identification or that 
the statement ol the sole witness was influenced by some other cause the 
accused, in that view of the matter, is entitled, as a matter of course, to’ the 
benefit pfa reasonable doubt. Imam J., however, thinks that the question of 
enmity oY disinterestedness has no relevancy in such cases where an honest 
mistake could.be made by a witness. Existence of hostility in the form of 
mulual v grpdg6 or animosity cannot be wholly excluded from consideration as 
tlie samft may influence an honest witness whose mind is always prepared to 
receive thesuggestion that the act was nobody else’s, but that of his enemy. 

* AnshopeSf witness can be a victim of false perception if his mind is labour¬ 
ing unde'r some misconception that his enemy, alone, was likely to assault- 
and rob him of his belongings. The absence of such mental condition mav 
afford a'plausible ground to believe the witness’s senses. AIR 1956'Pat 39 
(JVabt).- If any dacoit has outstanding features or peculiarities which are 
noticeable and no mention is made of them in the FIR, no reliance can be 
placed bn evidence of identifying witnesses. In a large majority of cases 
there ana no such marked peculiarites in the features and a description, of *■ 
general nature, such as tall, short, of a sallow or fair or dark complexion” 
Jpuld nor be of any great avail even if such details are mentioned in the 
HR 1956 ALJ 7] 8 (Lachhman). 

'i \ , 



\ ' \ * 

* 4. “A'lJR, 1963 Andhra 314 (Sharaj Shah 
' Khan) ; 1962-2 ANDHRA 96. 


5. AIR 1963 All 161 (Jwala MohaitY: 
1962 All LJ 1119. ' 
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5. Presumption from recent possession of stolen property,—^ 

Note 18-h in author’s commentary on Evidence Act and AIR 1954 All 684. 
25 PAT 262 : AIR 1947 Pat 205 ; AIR 1950 All 398 Contra. 

Illustration (a) to Section 114, Evidence Act does not limit the scope of 
the section and it is possible to raise a presumption in certain circumstances 
that a person found in possession of property stolen in dacoity was either 
a dacoit or had received the property knowing it to have been stolen in a 
dacoity. Such a presumption, however, cannot be raised merely on account 
of a person being found in possession of property stolen in a dacoity. No 
general principle can be laid down that if the offence was dacoity, the 
receiver of the property taken in dacoity must always be guilty under 
Section 412, Penal Code. It is not correct to say that in a case of dacoity 
the presumption would always be that the receiver of property taken in 
dacoity is guilty under Section 412. In most cases of mere possession of 
such property, the presumption would be of the lower offence under Sec¬ 
tion 411. Where the only evidence against the accused was that ornaments 
stolen in dacoity were recovered from the house of the accused and there 
was no evidence that the accused was seen near the place of dacoity or of 
joining the gang. Held that it was safe to convict the accused neither under 
Section 395 uor under Section 412 but only under Section 411. AIR 1959 
MP 125 ; AIR 1945 Bom 292 ; AIR 1950 All 398. 

6. Conviction. — See Note 2 to Section 391 and Note 5 to Section 392. 

See also 57 CAL 801 in Note 3. For the application of Section 237, Cr. P.C. 
it is necessary that the minor and the major offences must be cognate offences 
which have the main ingredients common. Consequently, a person charged 
under Section 395, I.P.G., cannot be convicted under Section 427, I.P.G. 
The appellants were found to have broken open the house of the com¬ 
plainant, razed it to the ground and removed its materials. It was held that 
the offence committed by them was one under Section 395 and not Sec¬ 
tion 427. 1951-2 ALL 660 (Raghunath). A person convicted of dacoity con- 

not be convicted also of dishonestly receiving stolen property under Sec¬ 
tion 411 or under Section 412 of receiving property transferred by 
the commission of dacoity when there is no evidence of the commission of 
more than one offence. 13 WC 42 ( Shahabut). 

Section 395 and Section 399.— There is no distinction between 
a dacoity and an attempt to commit one: See Section 391. Any overt act 
by the accused for preparation of dacoity would immediately amount to an 
attempt to commit dacoity, and would immediately make them liable under 
Section 395. It would plainly be idle to seek for an overt act for recording a 
conviction under Section 399; Section 395 would be the section aoDlicable 
AIR 1959 All 727 (R. Sri Ckand). F1 

7. Attempt.—Dacoity as defined in Section 391 includes attempt, 
In the case of an attempt conviction should be under Section 395 without 
the aid of Section 511. 7 WC 48 (Koonee) . AIR 1959 All 727. 

Where the accused and his companions who numbered five or more than 
five attempted to commit robbery at the house of A, but on a hue and cry- 
being raised took to their heels without committing robbery, the offence of 
dacoity was completed the moment they took to their heels without any 
booty. There was attempt to commit robbery and the accused would be 
guilty of an offence of dacoity would be punishable under Section 395. There 
was in the circumstances of the case a clear attempt at robbery, but it did not 
comprise the carrying away or attempting to carry away property obtained by 
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no theft was committed nor were the deceits engaged in carrying away 
or attempting to carry away the property obtained by the theft the transaction 
of dacoity stopped short at the mere attempt to commit robbery. AIR 1957 
SC 320. 

8. Abetment. —There can be a conviction for abetment under Sec¬ 
tion 395 read with Section 109. 1901 PR 15 ( Chatar ). 

9, Punishment.— Sentence of mere fine is illegal and inappropriate, “ 
Dacoity is a most serious crime which it is difficult to detect in the sense of 
bringing home the offence to the culprits and it is an offence which gives 
rise to a great deal of misery. In ordinary circumstances a sentence of rigorous 
imprisonment for a period of seven years is the least sentence which should 
be passed. There were five men. concerned in a dacoity ; they went into 
apartments occupied by three defenceless women with intention of com- 
fitting robbery. They caught one of the women by the throat and wounded 
the other two. They did not succeed in their object of committing theft but that 
was due to the fact that the neighbours were prepared immediately to come 
to the assistance of the women. It was held that the offence was not merely 
technical dacoity but was a serious crime and that sentences of two years 
and one year should be enhanced to ten years jarid seven years respectively. 7 
The fact that Section 397 imposes a minimum sentence of seven years where 
a decoit has used a deadly weapon or has caused grievous hurt does not mean 
that a sentence of less than seven . years should be passed on persons against 
whom it is impossible to prove that they used dangerous weapons themselves 
or caused grievous hurt. Where the dacoity is a very serious one the maximum 
sentence, or something approaching the maximum sentence under Section 395 
should be passed upon the persons concerned.® AIR 1956 All 163. Sentence 

of fine only is illegal. 9 * * * * * v 

■v v, 

Dacoity should''he* treated as onkof the most serious offences noticed In 
our Penal Cod$. AIR 1958 .AH' 198; 1956 ALJ 206 : AIR 1956 All 163.. 
A sentence of fine is not appropriate in dacoity cases. AIR 1958 Andhra 165 
(Af. R. Reddy}'. :- 

Commission onrthfe highway between sun-set and sun-rise is an aggrava¬ 
ting circumstance.* 0 - Where, several injuries* were inflicted, sentence was 
enhanced to ten years "in AIR 1942 All 339: ALJ 376: 43 Cr-LJ 867 
(. Debictiaran ). Sentence was reduced to two years where serious injuries were 
not inflicted and dacolts were under the influence of liquor. 1942-2 CAL 
136 . P); . ■ ' • \ v 

\ % \ * \ 

The accused comrr&fted a dacoity in broad daylight v and stole a fairly 

large sum (aboutsRs. 200) and a maund of gurYrom the" complainant. They 
we*;e convicted ami sentenced to six years\ rigorous imprisonment each. In 
appeal to the High Court, it was held thatt^ qase didjustify,interference 
with'* the discretion of the lower Court in awarding the sentence and that the 
fa«t that the accuse returned part of the stolen property to the complainant 
the next day was no justification for reducing the sentence. 11 In awarding 
sentence a case of riot, and dacoity committed while the accused were 


6 VVC 54 (Bhojti) ; AIR 1947'Pat 107 : 
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. 9. AIR 1961 Pat 362 {S. Singh). 

10. 43> Cr LJ 615: 200 IC 208 : AIR 1942 

Pat 156 : 23 PI>T 475 {Adhiklal). 
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rting with indignation against the outrages upon their sacred places every 
allowance should be made for their feelings and a comparative leniency shown, 
though they must be punished adequately, it being also taken into considera¬ 
tion that the persons injured in the riot and robbed had no share in desecra¬ 
ting the holy places and were made to suffer for the sins of others. 12 

10. Charge.—You—on or about—at~~comrnitted dacoity and thereby 
committed an offence under Section 395, I. P. G. 

396. Dacoity with murder. —If any one of five or more 
persons, who are conjointly committing dacoity, commits murder 
in so committing dacoity, every one of those persons shall be 
punished, with death, or imprisonment for life, or rigorous im¬ 
prisonment for a term which may extend to ten years^ and shall 
also be liable to fine. 


IV. Bengal Act 14 of 


SYNOPSIS 

/. Dacoity with murder. 4, Conspiracy. 

2. Conjointly committing dacoity commits 5. Cognisance under 

murder. 1952, 

3. Murder committed in prosecution of the 6y Conviction, 

common object of an unlawful assembly of 7. Punishment, 

dacoits. 8. Charge. 

1. Dacoity with murder. —Every word in the section and all its in¬ 
gredients are important. See 6 CWN 72 (Mathura). 

Where having made their escape, the accused were still chased by tlfe 
villagers and when they were some considerable distance away, one of the 
accused was caught and to effect his release, the other accused fired a pistol 
and killed the chaser, the offence of murder was not one committed in com¬ 
mitting dacoity within the meaning of Section 396. In the facts and circum¬ 
stances of the case, the transaction of dacoity had ended the moment the 
dacoits took to their heels and another and a separate transaction took place 
when the accused shot at the chaser, and therefore the accused could not be 
convicted of having committed the offence under Section 396, Indian Penal 
Code. AIR 1957 SC 320 (Shyam Behari), 

Section 396 is enacted to declare the liability of other person as co¬ 
extensive with that of the actual murderer and, for this purpose, all that is 
required to be proved is that they should have been ‘conjointly committing’ 
the dacoity and any death caused by a dacoit in the course of the dacoity 
would be murder and attributed to all of them. The death need not he 
proved against anyone of the dacoits in particular, so long as death is the 
result of cumulative effect of the violence used by the gang. The accused 
are not allowed to plead that they do not know that the death will he the 
result of the violence used. Individual acts of violence do not require considera¬ 
tion for holding all the accused liable. They would fail for consideration 
only for fixing the appropriate sentence in respect of each of the accused. 
As far as the joint liability of the accused is concerned, the only things to 
proved are (1) that there was a dacoity, (2) which was the joint act of the 
persons concerned and (3) that the murder was committed in the course of 


12. 2 LK 264 : 28 Cr LJ 110 : 99 IC 238 : AIR 1927 Oudh 70 ( Daulat ). 
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the dacoity in question. The words used in the section are ‘in so committing 
a dacoity’, i. e., the murder should take place during the commission of the 
dacoity and then alone the accused will be conjointly liable. Certain police 
outpost was fired at by accused for four hours during which four police 
constables vvere injured and one killed. The attack on the police was not 
with the object of taking away the guns and rifles but to show how powerful 
the Communists were. They left unmolested three survivors just for that 
purpose so that they may relate to all and sundry how they were worsted in 
the encounter. They even exhorted these survivors to leave their jobs which 
brought them a salary of Rs. 50 and to join the Communists who were all 
powerful. Ultimately the accused removed the rifles and tommy guns in the 
police outpost. They were charged with offence under Section 396. It was 
held that the death was committed before the dacoity and not in the commis¬ 
sion of a dacoity. The conviction of all the accused under Section 396 was 
not, therefore, correct. AIR 1955 Hyd 147 : Cr LJ 953 ( Shivappa ). 

Under Section 396, it is not required that the murder should be commit¬ 
ted by a certain individual or by one amongst the dacoits to the knowledge 
of the rest of persons involved in the dacoity. Mere commission of murder 
in the course of dacoity is enough to invoke the provisions of Section 396 
against all the persons who were conjointly committing the dacoity. Where 
during the commission of a dacoity one of the dacoits started shooting at the 
owner of the house who was defending himself and thereby caused an injury 
to him which was likely to cause death or was sufficient in the ordinary 
course of nature to cause death and the house owner died subsequently, it was 
held that all the persons who had conjointly committed the offence of dacoity 
were liable under Section 396 and the fact that the death of the injured, might 
have been averted by skilful medical treatment did not affect the character 0 of 
the injury and when it was followed by death the causing thereof amounted 
to murder. AIR 1953 Assam 45 : Gr LJ 413 ( Akeila ). 

If the murder committed by one of the dacoits is not part of the same 
transaction as dacoity but individual act of one of the dacoits Section 396 
will not apply. 

2. Conjointly committing dacoity commits murder. —See also 
Note 1. The mere fact that property stolen in a dacoity is found with a 
person is, in the absence of evidence connecting him with the dacoity, no 
ground for holding him guilty of dacoity or for imputing to him knowledge 
that the property was stolen by dacoity. Such a person is however guilty not 
under Section 396 but under Section 411. 14 Where the dacoits set out armed 
with such lethal weapons as chhavis and spears and murder was committed in 
the course of dacoity it is hardly relevant to say that the primary object of 
the dacoits was to obtain loot and that they only intended to commit murder 
if this was found to be desirable in their own interests. 14 

While the dacoits were escaping with the booty the villagers hotly 
pursued them. The dacoits suddenly turned round and attacked the villagers 
and then there was a pitched fight between the two sides. Two of the 
.dacoits fired their guns resulting in death of one villager and gun shot 
injuries to another. It was held that as the murder had been committed to 
facilitate their escape with the booty, the murder must be held to have 
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en committed in committing the dacoity within the meaning of Section 396. 
The fact that murder is committed because the criminal is being brought to 
bay and in the desire to escape is not an extenuating circumstance in awarding 
the sentence. AIR 1955 All 420 : Cr IJ 1144 ( Kaley ). See also 3 Cr LJ 294. 
When in the commission of a dacoity a murder is committed it matters not 
whether the particular dacoit charged under Section 396 was inside the house 
where the dacoity was committed or outside the house, or whether the murder 
was committed inside or outside the house so long only as the murder was 
committed in the commission of that dacoity. 17 ALL 86 ( Tejct ). Following 
this case it was held that if anyone of the dacoits who conjointly committed 
the dacoity committed murder in so committing dacoity, all of them are res¬ 
ponsible for that one’s act, and should be punished as such, and it is not 
necessary for the prosecution to prove that the others expected that murder 
would be committed. 1 Cr LJ 258 : 6 blr 248 (Girya) ; 1900 PR 4 ( Chittu ). 

The decision in 16 ALL 437 ( Urnrao ) that it must be proved that the 
person said to be liable under Section 396 was one of the persons who were 
conjointly committing dacoity and was present when the act of murder in the 
dacoity was committed is also correct because Section 396 requires conjoint 
committing of dacoity by 5 or more and anyone of them committing murder 
in so committing the dacoity. But presence need not be at the actual scene of the 
murder. In order to render the other dacoits liable under Section 396 for 
the act of one of their associates it is not necessary that murder should have 
been within the contemplation of all or some of them when the dacoity was 
planned, nor is it necessary that they should have actually taken part in, or 
abetted, its commission. Indeed they may not have been present at the scene 
of murder, or may not have known even that murder was going to be, or had 
in fact been, committed. But nonetheless they all will be liable for enhanced 
punishment, provided a person is in fact murdered by one of the members of 
the gang “in the commission of the dacoity”. 15 LAH 84 (Punjab Singh) : 
AIR 1943 Pat 413 : 45 Cr LJ 577 (Bechm). 

If a dacoit in the progress of and in pursuance of, the commission of 
dacoity, commits a murder, all of the companions, who are participating in 
the commission of dacoity, may be convicted under Section 396, although 
they may have no participation in the murder beyond the fact of participation 
in dacoity. It is not necessary that murder should have been within the 
contemplation of all or some of them when the dacoity was planned, nor is 
it necessary that they should have actually taken part in or abetted its com¬ 
mission. AIR 1954 Pat 109 : Cr LJ 171 : 32 PAT 243 ($. S . Singh), 

In order to commit dacoity it is necessary not only that the dacoit should 
get the booty away but that he should get away with the booty and as long 
as he is being pursued in hot haste after the act of the dacoity has just been 
committed and is in flight for the purpose of completing his offence the 
dacoity is not complete. Where therefore one of the dacoits stabs and kills 
a man pursuing him, the murder is committed while committing dacoity. 
AIR 1932 Cal 818 : 33 Cr LJ 722 FB {Manoranjan). 

Murder, committed by dacoits while carrying off the stolen property, is 
murder committed “in the commission” of dacoity or robbery, as the case 
may be, and is punishable under Section 396. Ui Murder committed by dacoits 
while retreating or carrying away the stolen property in order to facilitate 
their escape is murder committed in the commission of the dacoity and all 


16. 5 Cr LJ 201 : 17 MLJ 118 (Vilti Thewna ). 




ff>, Note 6] of offences against property 

^ accused are liable to the enhanced punishment. AIR 1925 Lah 142 (2) : 
25 Gr LJ 700 {Sundar). 

The fact that the murder was committed in the compound of the house 
raided, at a time when the dacoits were making good their escape is not 
sufficient to take the case out of Section 396. 17 Section 396 applies even 
where murder is committed for facilitating the escape of the perpetrators of 
the crime while retreating. Hence where the rioters only left the house after 
they had practically killed Sub-Inspector and seriously wounded the cons¬ 
tables, all the members, of the unlawful assembly, in virtue of the provisions 
of Section 396 and Section 302 read with Section 149, I. P. C., rendered 
themselves legally liable to punishment for the offence of murder and 
dacoity. 18 A dacoity begins as soon as there is an attempt to commit robbery. 
A shot fired in order to keep off the rescue party, and allow the theft to be 
committed, is an act committed in committing dacoity. AIR 1925 Oudh 
723 (Sita Ram). 

Another view .—Where after the commission of a dacoity, in which 
however the dacoits being interrupted by the villagers, did not get any 
plunder, the dacoits were attempting to escape, and one or more of them in 
order to facilitate the escape attacked and killed one of the pursuing party, it 
was held that Section 396 did not apply, but only the person or persons actually 
taking part in the killing were liable therefor. 3 Gr LJ 294 : 26 AWN 47 
(Chandar ). In AIR 1955 All 420 ( Kaley ) it was held that the law laid down 
in 3 Cr LJ 294 was too wide. 

3. Murder committed in prosecution of the common object of 
an unlawful assembly of dacoits. — See 2 bit 325 ( Khandu ). 

4. Conspiracy.—The offence under Section 120-B with Section 396 is a 
separate offence from the offence of participation in a particular dacoity or the 
dishonest reception of property stolen in a dacoity knowing it to be stolen. 
Separate sentences can be awarded to run consecutively for participation in 
separate dacoities and to these can also be added a consecutive sentence of 
participation in conspiracy. AIR 1928 Oudh 507 : 5 OWN 985 ( Hazari ). 


177. 


5. Cognizance under W. Bengal Act 14 of 1952.-5^ AIR 1955 Cal 


6. Conviction. —See Note 4. As the offence under Section 395 is cover¬ 
ed by Section 396 it is improper to pass a separate sentence in respect of that 
offence inasmuch as a man is not to be punished twice for the same criminal 
act. 

A person charged under Section 396 can be convicted under Section 302. 
See AIR 1957 SC 320 : Cr LJ 416 in Note 7 to Section 395. 

Section 396 does not mean that all the accused convicted under it must 
be sentenced to death. The sentence of transportation for life can also be 
passed. 1943 KAR 371 : AIR 1944 Sind 113 {Sharif). 

Upon a conviction under Section 396, it is not a general rule that a 
sentence of death should necessarily follow. Section 396 differs from Section 
302 in this respect that whereas under Section 302 the rule is that a sentence of 
death should follow unless reasons are shown for giving a lesser sentence, no 
such rule applies to Section 396. So, where in the course of a dacoity one man 
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shot dead, and the accused person who was tried had a gun and others 
of the dadoits also had guns, and there was no evidence that the accused was 
the man who fired the fatal shot, the sentence was altered from one of death 
to one of transportation for life. 1938 ALL 875 : AIR 1938 All 625 : 40 Cr' 
LJ 132 : 178 IC 694 (Lai Singh). 

Rangoon titew *—No doubt since a person convicted of an offence 
under Section 396 may be sentenced to death, reasons must be given under 
Section 367 (5). Cr. P. C. for not passing the death sentence but the fact 
that reasons must be given does not mean that the death penalty is the normal 
sentence. Where persons take part in armed dacoities and are of mature 
age and there is no special circumstance of mitigation, the normal sentence 
is one of seven years. This, of course, if the circumstances were aggravated, 
would be insufficient. 1941 RANG 59.5 : AIR 1942 Rang 49 r 43 Cr.LJ 525 : 
197 IC 147 ( HlaSan ). As amended; by/Act 26 of 1955, Section 367 (3), Cr. 
P. C. does not now provide for reasons to be recorded for not passing death 
sentence. % ■ ■ . ■ . - - . . , 

Where murder is committed not in self-defence, nor in relreat but want- 
* only in order to intimidate the house owner and the neighbouring villagers 
. in the course of a dacoity by using heavy fire-acras, extreme penalty of law 
v ' should be inflicted. Section 396 was expressly enacted in order to punish 
v with the utmost severity of the l^aw, crimes of this very description. The 
Courts will not be justified in % not inflicting extreme sentence on grounds 
which are purely matter of grace and chsmeney. AIR 1935'Rang 504 : 160 
JG 264 (jYga Tha ). See also AIR 1933 Rang 61 (LJ*: 34 Cr LJ ;699 : 144 IC 
146 (Nga Sein Tun). y \ 

• ^ t . * % v 

7. Punishment, —That tile accused was 22 'or 23 is not a ground for 
giving the leaser sentence. If lesser sentence is given, reasons must be recorded. 
AIR 1954 Pat 109 : 32 PAT 243 (S. S. Singh). Section 367 (5),\ Cr. P.C. as 
amended by Act 26 of 1955 does v not require reasons to be recorded. The 
Patna view was based on Section 367 *(5), Cr; P.C; prior to its ^amendment by 
Act 26 of 1955. Section 396 does not envisage rigorous imprisonment for a 
term exceeding ten years, and there is. no middle course between ten years/ 
regorous imprisonment and sentence for life. Hence the accused could not* be 
awarded rigorous imprisonment .for fourteen years. AIR. 1956 All 163 
( Omprakash ). Sentence of death —See AIR 1960 All 190 (A\ Singh ). 


The sentence must be heavy and deterrent. 19 


8. Charge.—You—on or about—at—and others, conjointly committed 
\ dacOity and in so committing dacoity murder was committed by one or some 
v of the persons conjointly committing'dacoity and thereby you are liable to be 
- v .punished under Section 396, I.P.C. ..... 



397, Robbery or dacoity,, with attempt to catyse death 
or grievous hurt. —If, at the time comipittipg robbery or 
dacoity, the offender uses any deadlygrievous 1 
hurt'to any person, or attempts, to c?r^riqvou§ hurt; 

to any person, the imprisonment *with' pflcjhd^^tKtil 
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SYNOPSIS 



/. Robbery or dacoity, with attempt to cause 


6. Jurisdiction : Under W. Bengal Act 14 


death or grievous hurt. 

2. Robbery or dacoiiy. 

3. The offender. 

4. Uses . 


of 1952. 

7. Charge and conviction. 

7a. S, 397 does not create a new offence. 
S . Punishment, 


5. Deadly weapon . 

1. Robbery or dacoity, with attempt to cause death or grievous 
hurt. —Every word in the section and all its ingredients are important. Sec* 
tion 397, applies only to those persons who come within the four corners of 
the enactment and to no other. This section does not create an offence but 
merely regulates the measure of punishment and is, therefore, applicable only 
to the individual whose case is covered by it. 20 If robbers so exhibit 
dangerous weapons as to intend that by their exhibition of them, the persons 
robbed or sought to be robbed are likely to be further intimidated and that 
the commission of robbery might be facilitated, . the robbers can be punished 
under Section 397, although they do not actually inflict blows with these 
weapons. 21 Section 397 is intended to cover the case of a person who displays 
a deadly weapon to frighten his victims or their neighbours or who makes use 
of any deadly weapon for other similar purposes. Its operation is not con¬ 
fined to cases where the weapon is used actually for causing injury or for 
attempting to cause an injury to another. 36 Or LJ 253 : 153 IC 51 : AIR 
1934 Lah 522 (Mar). 

2 . Robbery or dacoity. —Even if dacoity is not proved Section 397 
may apply to the robbers : 2 WG 49 {Aheer), 

Robbery. — See Commentary on Section 390. 

Dacoity,— See Commentary on Section 391. 

3. The offender.— Sections 397 and 398 do not create any offence but 
regulate the measure of punishment when certain facts are found. The words 
“offence” and “such offender’' in these two sections refer only to the persons 
who are proved to have actually “used”, or been “armed with”, deadly 
weapons and not to the others who in combination with such persons have 
committed robbery, or dacoity. Section 34 has no application in the cons¬ 
truction of Sections 397 and 398, though it may be read with Sections 392 
and 395, to determine the substantive offence which is created. 22 Section is 
confined to the case of a particular offender or offenders against whom it is 
proved that he or they used any deadly weapon or caused grievous hurt or 
attempted to cause death or grievous hurt to any person. A general statement 
made by the prosecution witnesses that some of the dacoits were armed with 
guns would not be sufficient to bring the case against any particular offender 
within the purview of Section 397. 23 

20. 39 Cr LJ 119 : AIR 1937 Lah 561 AIR 1926 Lah 3.09 : 27 Ci LJ 949 ' 



MWN 215 (Thevar). 


WuHa). 97 IC 362 : 27 Cr h) 1098 
(Pazal). AIR 1924 Lah 409 : 24 Or 
LJ 405 (Uahia). AIR 1927 Lah 791 : 
28 Cr LJ 156 ( Khudadas ). 22 Ml ] 
186 : 13 Cr LJ 42 (Thevar). AIR 1933 
Nag 252 : 35 Cr LJ 594 ( Huddar). 16 
CPLR 97 (Bhura Ahir). AIR 1926 
Rang 207: 27 Cr I,J 1285 (jtAPu). 
3 Cr LJ 354: 3 LBR 121 (Nga Serf). 
14 Cr LJ 432 : 7 LBR 26 (Po Win). 
22 Cr LJ 593 : 10 LBR 269 (Myaing), 


23. 1945* ALL 527 (. Naubat). 47 ALL 59 : 

AIR 1925 All 305 (Duili). 29 Cr LJ 
M9 (Darma). 28 ALL 404-2 (Scuta), 
28 ALL 404 (Aageshwar). UC 797 
( Bhavva ). OC65 (Desai). 13 IC 282. 
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Where, ori a charge against the accused under ‘Sections 392 to 397, there 
was no evidence that the accused caused grievous hurt or used deadly 
^ Weapons, simply because grievous hurt was caused by /some of the robbers 
"some of whom had knives the conviction under Section *397 could not be 
sustained and the accused can be convicted under Section 392. 13 Cr LJ 

42 : 13 10 282 : 22 MLJ 186 (Arunac hello). Section 397 cannot be applied 
constructively, and relates only to the offender who actually uses the weapon 
himself. The section does not provide for constructive liability as Section 149 
does. 24 

4., Uses. —See also Note 3. If ajfdbber hr dacoit carried with him 
v a gun or jsword and by that means overatyfcs' his victihi, he is using that gun 
of^word although he may not; actually \fire' ^he gun or would or stab the 
person,attacked with the sword, and he c^n be" convicted under Section 397 
if robbery or dacoity has been actually committed. 26 Deadly weapon must be 
used not before commission of robbery or.d^coity but at that.time. See AIR 


\ > 


1961 Guj 20 ( KacharaSada ). 

The words “uses a deadly weapon 5 * In Section 397,' include the carrying 
of a weapon for the purpose of overawing^.the person robbed. Section 398 
^provides a minimum punishment for those x wh° attempt to commit robbery 
/‘armed with a deadly weapon 3 ’ and the v legislature cannot have intended 
that a criminal should be urged to complete his purpose by the reflection that 
if he stops short at an attempt, the minimum imprisonment that can be 
inflicted on him under Section 398 is seveh v years, , while if he completes the 
offence, he will not come within the prov^sibj'N* q£| 3 ect i° n 397, but may be 
sentenced to two or three years' imprisonment, under,Section 392. 26 

The word “uses” in Section 397 is not intended to mean that the knife 
must-.be actually used for stabbing any person. > If it is used for the purpose 
of producing such an impression upon the mind of a 4 person that he will be 
compelled to part'with his property,' thatjvill * amount to using the weapon 
within the meaning of Section 397. AlR x i956 Bo‘rn<353 : Cr LJ 700 ( Govind ). 
The words ‘uses any deadly weapon* are wijie Enough to include a case in 
which a person levels his revolver against *Arfother .f^rsoh in order to overawe 
him. It is not necessary that the person/usings revolver must fire it. 27 
Section 397 does not require the user of* a deadly weapon to be against the 
person robbed. AIR 1941 Mad 718 : 42 Cr^m f 196 IC 43 (Nagappan). 

\ 5. Deadly weapon. —A hatchet being a ^deadly weapon, it will be 

'deemed to have been used as a deadly weapon whether it is its head or 
handle that is used. 27 Cr LJ 334 : AIR 1926 Smd‘150 : 20 SLR 46 {Nazar). 
A lalhi cannot be rightly described as a deadly weapon. 13 Cr LJ 182:13 
IG 998v: 11 PLR 912 (Lad Khan). 


/ / Jurisdiction : 

:e^n;7). v 


Under W. Bengal Act 14 of 1952. —See AIR 1955 


> ”, ^ t - 
'i,. 'Chargeand conviction. —In a charge under Section 397 causing 
grievous hurt or using a deadly weapon must be alleged. To justify a con- 
.vict'ion Under flection 398, there must be a charge framed of the offence in 
whiciu'the'carrying of arms is distinctly alleged. Where the accused 


are 


24. 25 PAT 227 (Hazara). AIR 1935 All 
' 132 : 36 Cr Lf 617 (Salam). 

%% 32-Cr LJ 56? : AIR 1931 All 367 : 
130 IC.640 (Nanhe). 

26. lit Cr LJ 267 : 6 LBR 41 (Ngai). AIK 
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1926 Sind 150 : 27 Cr LJ 331 (Nazar). 
1933 MWN 727 ; 1901 PR 6 (Hama- 
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charged and convicted for an offence punishable under Section 395, they 
cannot be punished under Section 398. 1897 UC 921 (Punya). 1 blr 513 

(.Durgya ). There can be no charge or conviction under Section 397 standing 
by itself, as that section creates no separate offence. The charge as well ^is 
conviction should be under Section 392 or 395, as the case may be, read with 
Section 397. 22 Or LJ 593 : 10 LBR 269 (Po Myaing ). 23 Cr LJ 593 : AIR 
1923 Lah 104 ( Dhangar ).- I Cr LJ 475 : 2 LBR 206 (HMU). 

Charge. —The charge under Section 397 must be in addition to the 
charge under Section 392 or 395. 

Model charge.— You—on or about—at—, at the time of committing 
(robbery) (dacoity) (used a deadly weapon to wit—) (caused grievous hurt to 
PQ) (attempted to cause death or grievous hurt to PQ) and thereby you are 
liable to be punished as provided in Section 397, I.P.C....... 

7-a. Section 397 does not create a new offence. — See Note 4 to Sec¬ 
tion 398. 

8. Punishment.— The sentence shall not be less than seven years. See 
the section. 9 PLT 522 : 29 Cr LJ 35 (Radhid). 22 Cr LJ 593 (Myaing) : 
23 Cr LJ 593 ((Dhangar). 

Section 397 imposes a minimum sentence of seven years where a dacoit 
has used a deadly weapon or has caused grievous hurt, but that does not 
mean that a sentence of less than seven years should be passed on persons 
against whom it is impossible to prove that they used dangerous weapons 
themselves or caused grievous hurt. AIR 1941 All 359 : 197 IC 19 : 43 Cr LJ 
97 : AIR 1941 ALJ 490 (Bansi). 

398. Attempt to commit robbery or dacoity when 
armed with deadly weapon.—If, at the time of attempting to 
commit robbery or dacoity, the offender is armed with any 
deadly weapon! the imprisonment with which such offender 
shall be punished shall not be less than seven years. 

1. Attempt to commit robbery or dacoity when armed with 
deadly weapon. —Every word in the section and all its ingredients are 
important. Like Section 397, this section provides a minimum punishment. 
Section 398 deals with attempt to commit robbery or dacoity and Section 397 
refers to the time of committing robbery or dacoity. See also commentary in 
Notes 1, 3, 5, 6, 7 and 8 of Section 397. Section 398 does not create a substan¬ 
tive offence, but only regulates the measure of punishment when certain facts 
are found to exist in the commission of the substantive offence of robbery. 
Sections 34 and 114 have no application in the construction of Section 398. 28 
Section 398 does not apply to a case in which robbery has been actually 
committed. 7 LK 543 : AIR 1932 Oudh 103 (Ckandranath ). 

2. Robbery or dacoity.— Even if attempt to commit dacoity is not 
proved, Section 398 may be applied if attempt to commit robbery and being 
armed with deadly weapon are proved. See Note 2 to Section 397. 

3. Offender.— See Note 3 to Section 397. Only the actual offender or 
offenders, armed with deadly weapons come within that section and there 
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4. Section 398 does not create a new offence.—Where the notifica¬ 
tion, empowering the Special Courts to try notified offences, mentions Sec¬ 
tion 395 but not Section 398, there is no illegality in the Special Court trying 
an offence under Section 398, as Section 398 does not create a new subsfcan-. 
live offence but only provides a principle for the sentence for the offdfio^ 
v created by ariy of the Sections 392 to. 395 c . AIR 1959 MP 6 (fylalmutba ). 
AfR'imBorn 52. — >Vv ’ ' 


399. Making preparation to commit dacoity.^- Who¬ 
ever makes any preparation for committing dacoity,' shall be 
punished with rigorous imprisonment-for a term which, may 
extend to ten years, and shall also be liable to fine. 


SYNOPSIS. ' 


i. 

5. 


Conviction. 

Sentence. 


h Making preparation to commit dacoity. 

2. Preparation . 

1 Proof. f y 

1, Making preparation to commit dacolty. 


_ -Dacoity is defined in 

Section 39 L Section 402 deals with assaulting for the purpose of committing 
dacoity. Mere preparation is made punishable under Section 399. Section 
122 and Section 126 also refer to preparation. Tha purpose or intention 
with which a crime is committed is a matter to be deduced from the facts and 
circumstances of each case. Where no offence is ,actually committed, * and 
the purpose of the accused has to be judged by Reference to the surrounding 
circumstances and the conduct of the accused, the proper test would be that 
the circumstances sought to be relied upon must be 1 consistent with the one 
and the only purpose or intention set out in the charge. XRthe facts and the 
circumstances are susceptible of two interpretations^* *one in favour. of the 
prosecution and the other in support of the defence version, then the rule 
which applies to the circumstantial evidence 'would prevail and the benefit 
of doubt, if any would have to go to the accused. 30 v % 


See also AIR 1960 Pat 582 (: Dhanpal) . 
Actual injury is not necessary. 31 


The persons assembled may make preparation for committing a d^cpity. y 
After making preparation a dacoity may be 'attempted, and finally a* 
be committed. The law has assigned different gravities to these different act5 
and has made such acts differently punishable. . After; assembling for 'the 
purpose of committing a dacoity and proceeding*Ito a \:er^tin * ancp *o)r 
their way to the destination, it is possible % that tfip pidea' Be abai\clpije8 pi the 
process be intercepted. When once the'destination is reachted x er alr^t 
reached preparation becomes complete and till then, thereuUbkipVwre 
assemblage.* It was held on facts of the case, that the conVictipn ' undhr v Set> 
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'99 was wrong and the accused 


offence punishable under Section 402. 


were liable to be convicted for 
AIR 1954 Kutch 1 ( Traya ). 



2. Preparation.— See also Note 1. to Section 402. Experience has shown 
that dacoits hardly carry jemmies, chisels, etc., fire-arms and other lethal 
weapons being far more effective for their purposes. It follows that the mere 
fact that the accused charged with the dacoity under Section 399 did not 
cany any instruments of house-breaking can in no way weaken the prosecu¬ 
tion case. 


There is nothing to prevent a set of criminals from perpetrating a crime 
at one place after preparing for it or assembling for it at a distant place. 
Hence, the fact that the accused were not arrested near the place of the 
contemplated dacoity is not sufficient for concluding that the accused had 
not assembled for committing dacoity, -AIR 1959 All 727 (R. Sri Chanda. 


In order to establish a charge under Section 399, some act amount¬ 
ing to preparation must be proved and what must be proved further is 
that the act, for which preparation was being made, was a dacoity, that is to 
say, robbery to be committed with five or more persons. For the latter, the test 
is the intention of the accused himself and his intention alone and if his inten¬ 
tion to commit dacoity along with five or more other persons is proved, it is not 
necessary to prove that at least four other persons, sharing his intention and 
associated with him in the project, actually existed. Still less it is necessary to 
prove, where four or more other persons were externally at least associated 
with the accused in the preparation, that they did in fact share his intention. 
His belief in their intention and his own intention to commit a dacoity along 
with them is sufficient. 


Per Chakravarti, G.J.—It is not right to say that a person may make pre¬ 
paration for committing a dacoity within the meaning of Section 399 of the 

Indian Penal Code without any intention of taking an active part in it.. 61 
CYVN 856 (A/. Sen Gupta), which referred to 41 CAL 350. 


In a popular sense assembling to commit dacoity may be an act of pre¬ 
paration for it but a mere assembling, without further preparation, is not 
“preparation” within Section 399. 41 CAL 350 ( Ramesh ). Preparation is 

distinguished from ‘attempt’ in the Commentary on Section 511. 


“Preparation” consists in devising or arranging means necessary for the 
commission of an offence ; an attempt is the direct movement towards the 
commission after preparations are made. Lakshami Prasad v. Emperor (23 Cr LJ 
108) was followed. There may be ‘preparation’ without any. assembling. 
If, for example, five persons in their respective village are asked by a person 
to make preparation, one by purchasing guns, another by getting torches, 
third by buying masks, the fourth by buying gun powder, and the fifth by 
collecting lalliis, each with the intention of committing dacoity, each one of 
them will be guilty of ‘preparation’" for dacoity. There may be assembling 
for dacoity without preparation, as in the case of preparation something more 
is required before members of an assembly can be said to be preparing to 
Commit dacoity. It is ordinarily no offence to make preparation for 
committing a crime until the stage of preparation has passed and that of 
attempt is reached. But it is an offence under Section 399 to ‘make pre¬ 
paration for committing dacoity’. No hard and fast rule can be laid down 
that any particular act or any particular kind of steps towards the commis¬ 
sion of an offence are necessary to constitute‘preparation’. The essential 
thing is that the prosecution must show that there were persons who had con- 




pitac f _ hafi been established,\thajv^ stSp' taken. with.\^We'n^V^hd ‘for.. <• 


the 

ther 



(Jain Lai) 


paddy fields, and 90ipe of them gotT*]Vahd ran, yrhen the N - headman’s party v.\ 

apprdacjied, arid tWo of them were c^nfying fire-arnis and eartridges hidden tri ' 

.tAan 'b'aigs:' There was no evidence as.to why these people-had • met together 
or as to what their‘common intention was. It was held .thgt-these facts coaid 
not amount‘to proof of preparation for committing, dac'pity. A man may in 
conjunction with others make preparation for committing dacoity. without 
having'any intention of taking an active part himself in the actual, dacoity. 38 
In oYder to establish an offence under Sfection 399 it is* UQt necessary th;a^. the 
■ \ persons shovra to be making the preparation'should be\ five \or more in 
nuriiber. But it is necessary to prove-that the raid for which they : were mak- 
' ing preparation was to be committed by five or more persons* Otherwise, it 
' would not be dacoity but merely robbery, and-mere preparation for commit¬ 
ting robbery, unless it ends'in an actual attempt, is'nqt punishable- by law. 33 
In order to constitute the offence of ‘preparation .fdr ^committing dacoity, 
within thp purview of Section 399, it is not necfessary Yh<*t the accused should 
have'done ari overt, act towards the commission of dacoity, - The law requires 
that 'they should^have done some act to get-ready for a dacoity. A mere 
assemblage to conduit dacoity does not amount to preparation; hut where 
it is /found that\the members of a gang had taken in their possession 
instruments for house breaking and arms for the purposes of offence and 
defence and had actually proceeded to a place near the scene of contemplated 
dadohy, the.Court is justified in holding that there washot a mere assemblage 
\\bptthat the-members of the assembly had got ready- for the actual commis- 
. sidn\if a dacoity. v >It is not necessary, that the prosecution should point out 
the eia^ct patt taken by each member oT the • gang hs • regards preparation, 
provided that it is shown that the accused were '.membjprs of a gang which 
had made iti frict preparation for dacoity. 34 Six person^ joined together and 
went tp,a village with the object of committing dacoity armed with fire-arms. 

Qn being suspected by the villagers Some of them .fired at the villagers arid 
wounded them, 4 It was held that the-*conduct of the accused .amounted to 
preparation to commit dacoity. 35 The accused were fpund concealed in the 
day rime in a room armed with iathisasgear, grin,- cartidges, etc:,, and they 
also had'sabris'and two electric torches.* Not one of the .accused had offered 
' any plausible explanation of his, presence in. the‘house. When the.Sub- 
Inspector opened the- door of the rooni-Mmre tfi^e accused were concealed, 

/ onf .of them fired; His gun but luckily tlte$ub-Ihsp'ector escaped .death and 
' .prosecution' evidence\clearly proved tne corhnrissian'.of- an offence"-,bifd^ r 
, Sectipri 39SP It wgs held that under tlfese circumstances ^he bidden ofvpf^ofV 
WjieaVil^ iip©ri the-dccused to show thsJt'thekSntentions- wefe'innocent, 

'that they had assembled in the house not for the purpose of committingany v 
dacoity b'uf fojr Some other ostensible lawful purpose and in the absence pf any 
"■such croof, the evidence of the prosecution.tvitnesses had to be unreservedly 
> accented as v tcu^., 3*6 Cr LJ 1003: 156 10 815*: AIR 1935 Oudh 471- 
K \ ($fogwarl).^. S\ ■ ‘t T 








V Note 5] 


OF OFFENCES AGAINST PROPERTY 


Where the only evidence against the accused persons was that they were 
arrested together by the police and some of them were in possession of un¬ 
licensed weapons, and when they were not found in possession of unlicensed 
weapons, and when they were not found in possession of any material'required 
for committing house-breaking and under those circumstances from the mere 
recovery of fire-arrns from the possession of some of those persons arrested, no 
inference could be drawn that they had assembled having made preparations 
to commit dacoity. The mere arrest of these persons together, three of whom 
possessed unlicensed weapons, does not necessarily lead to the inference that 
they had collected for the purpose of committing dacoity or that they had 
made preparations to commit dacoity. AIR 1956 All 464 (Ghissu Khan). 

No hard arid fast rule can be laid down that any particular act or any 
particular kind of steps are necessary to constitute "preparation 5 . The essen¬ 
tial thing is that the prosecution must show that there were persons who had 
conceived the design of committing dacoity. Once the existence of such a 
conspiracy has been established then any steps taken with the intention and 
lor the purpose of forwarding that design may justify the Court in holding 
that there has been preparation within the meaning of the section.** 6 Where 
a band of armed men miles away from their own village w r ith unlicensed fire¬ 
arms attempted to conceal their presence, threatened those who enquired who 
they were, resisted pursuit and fired at those who pursued them, the only 
reasonable inference that can be drawn is that the men were dacoits and had 
made preparations to commit dacoity. 37 Mere assemblage for the purpose of 
commission of the dacoity is a distinct offence punishable under Section 402. 
Hence such assemblage cannot be deemed to be a preparation for the com¬ 
mission of a dacoity punishable under Section 399. But if they had armed 
themselves with weapons they would be guilty of an offence under Section 
399.. AIR 1951 AH 452 (Nathwa). 

3. Proof.— See Note 2. Where one of the prosecution witnesses un a case 
under Section 399 had been in the company of the accused persons at the 
time when plans for committing dacoity were made and took part in the 
preparation therefor, he was an accomplice and his evidence could not be 
accepted as sufficient, without corroboration. 9 LAH 550 : AIR 1928 Lah 
193 : 29 Gr LJ 577 : 109 IG 593 (Karim). 

Merely because accused were arrested together and were in possession of 
unlicensed weapons, they cannot be convicted under Section 399 or Section 
402. AIR 1956 All 464 {Ghissu Khan). 

The absence of any explanation by the accused or a false explanation by 
them would itself be an additional piece of circumstantial evidence against 
them completing the chain establishing the charge. AIR 1955 SC 801 was 
relied on. 

A defence suggested by the counsel riot by the accused ciinnot be accep¬ 
ted by the Court." AIR 1957 SC 369 was followed. AIR 1959 All 727 
(ft, Sri Chanel). See also AIR 1960 Pat 582. ( Dhanpat ). 

4. Conviction. —See Note 6a to Section 395. 

5. Sentence.—In AIR 1959 All 559 sentence was reduced on account 
of the young age (22) of the offender. 


36. 51 PLR ! 16; AIR 1948 Pep 340 : 
Cr LJ '167 [Barbara). 


51 37. 1943 KAR 132 ; AIR 1942 Sind 212 : 

209 IC 282 (Haji). 
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400. ■ Punishment for belonging to gang of dacoits.'— 

r Wkoeyer^ht ajiy time- after the passing of .th is Act,\ shall belong 
- \tp.a gang‘-pf persons associated for the purpose of habitually 
' \ coitimitting' dacoity,.shall be punished wi(h imprisonment for 
life, or'with rigorous imprisonment for a teftn \yhieh may extend 


^ to ten years, aijd .shall also be liable to fine* ' v 

V \ \ *■ V V \ v \ \ * N \ , * * 

: % \> k \ \ \\ \\ . \ \ , ' SYNOPSIS-. \ * 

' \ - * - * \ ■ \ • S \ ^ ■ t ■ . »• ' _ \ \ ‘ \ ' 

\\ 1. * Pvnishrnent for belonging ta gang'of dacoits. y 3. Habitually • » i 


v v 2‘. f Belong to a gang of persons associated for v 
A . the y \ purposb of' habitually .. *committing 

. "dacoity. \ v , ' , *V \ - 


4. Proof 

5. Punishment. ’ 

6. Model Chang#. 


1. .Punishment fdi* belonging to gang of davits:—Every vv 
, ^re’ important^ . V \ 

*' "I 1 A **% .A /I <■ m ftA je-1 (A ilk! /I O « /a yx .’-v f* * r-v u • A > i • * ’ ^ m 1 - V 1— _ - — ^ . 


wofd in. v ' 


The offence under Section 400 is one of a very special' character .and 
entirely, the creature of statute. The” section m\isi; therefore, be strictly \ 
construed, Association for the habitual pursuit of dacoity is .. the gist of the* Vv 
offence. Although. the v evidence need not sho\\r the same* degree of particular 
rity asho the commission of each dacoity as is required ' to support a subs¬ 
tantive change of that crime,, it must be established, for the purpose of con¬ 
viction, that the accused belong to a gai^g whose business is the habitual com¬ 
mission of dacojty. The special conspiracy., must be proved, J^The genfeftd 
criminality of a tribe pr caste carmot be irhpiited to . individual members 
operating ip gangs Where the prosecution is under Sectiori-,400. 38 ^ When exa¬ 
mining the general question gf the existence of a gang the £01413 need i^ot 
look for the complicity of every onq of the accused in every oqebqkthe \ . 

ties proved to have been committed; it is sufficient to find . tfia\V>ut 
accused one w^rnqre had taken pant iii the dacoities so\that_the |Sresuinption X ' . 

^ ^ Vi rv Ai fV /*i W /V I'wM rl tVl A #4 \ ^V| ^ 1 •. 4’ 1a /&.n ** y4 4* • A /\ T 'I C V / r Y\ _ „t I . * 1 

374 : 



habitually committing dacoity .—See Note 1A The ter*m ‘ "b^longVih Sec¬ 
tion 400 implie^yomething more than the idea of* bestial a$$raiatiorK; it in-, 
volves the notiojt* of continuity and indicates a more or less intifnate .cormec-V' ' N 
tion with a body df p^h6hs ekfetl^ih^pveKa period of time ^ulficiend-y- long v '* 
to warrant the inference that the person affected has identified l\i^^»p\with a 
band, the common purpose of which is the habitual comi^t$sioji ofNclacoity. b v% 



v Tffcif o{*-hai)ipiXl]y corn mi 

■ ' cteclhtaticu>. " conduct. 

\lie pQndffc't ofvthe accused in havi 


jxy Mhci^ , \ \ 
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Note 2] of offences against property 



sk/i^-ylEveii if it is assumed that more than two persons are necessary to 
constitute a gang, when the accused, proved to have participated in three 
dacoities within a space of one year, happen to be residents of Hyderabad and 
have committed the crimes in distant villages along with a number of un¬ 
identifiable persons, it can reasonably be inferred that there were more 
members of the gang, who happen to have been not identified. 39 

Section 400 appears to postulate the existence of a definite gang operat¬ 
ing for a definite period and the object of the section would seem to be to 
provide for the punishment of those proved to be members of such a gang 
and against whom evidence is not forthcoming to convict them of specific 
offences of dacoity. But the word ‘belong’ in Section 400, implies something 
more than the idea of casual association ; it involves the notion of continuity 
and indicates a more or less intimate connection with a body of persons 
extending over a period sufficiently long to warrant the inference that the 
person affected has identified himself with a band, the common purpose of 
which is the habitual commission of docoity. 1930 Oudh 455 relied om 

In order to prove that the person charged shared the purpose of the 
gang, previous conviction for and previous commissions of similar offences are 
relevant under Explanation 2 to Section 14 of the Evidence Act. The previous 
offences must, however, be of a cognate character so as to reasonably permit 
an inference as to the state of mind of the person charged. It is doubtful 
whether evidence to show that the accused had committed crimes other than 
dacoities would be relevant to the charge. Such evidence is really evidence 
of bad character and is excluded by Section 54 of Evidence Act, as bad 
character of the accused is not a fact in issue. 40 

, The expression “belong” in Section 400 implies something more than 
casual association for the purpose of committing one or two dacoities by a 
person who was ordinarily living by honest means. It refers to those persons 
who habitually associate with a gang of dacoits and actively assist in their 
operation. But evidence showing the actual participation by an accused in 
any given theft or robbery is evidence both of his association with the gang 
and of his object in such association. Doubtless it is only a piece of evidence 
and may not by itself suffice to show that he belongs to the gang. But if a 
person with a bad past record participates in the commission of dacoity even 
on one occasion in association with a well-known gang of habitual dacoits 
knowing them to be such a gang it may be reasonably inferred that he be¬ 
longs to that gang unless there is some other material on record to justify 
an inference that the association was of a casual nature. Again a person may 
belong to a gang of dacoits without having actually participated in the com¬ 
mission of even one dacoity. A clever member of the gang may always 
remain in the background while organising the operations of the gang, giving 
them active assistance for the purpose of meeting together, furnishing them 
with weapons and also screening them after the commission of the offence 
and helping them in the disposal of the looted property. It is true that a 
mere receiver of stolen property or a mere harbourer of a gang of dacoits can¬ 
not be said to belong to such a gang. But habitual harbourer of a gang of 
dacoits knowing them to be habitually committing dacoity may in some 
circumstances be held to belong to that gang. The question ultimately 
depends on whether lrom all the proved facts and circumstances it may be 
reasonably held that he identified himself so much with the object of the gang 
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and faciliatecl them in the commission of the offences as to become a member 
of the gang. For this purpose his intimate association with the gang before 
the commission of clacoities, his subsequent association with them after the 
commission of the offence, the facilities given by him in disposing of the 
looted property and in screening the dacoits would all be relevant of evidence 
along with other evidence of past activities. AIR 1956 Ori 177 ( B. Shaw). 

A person cannot be said to belong to a gang ol dacoits in respect of 
whom the Court is satisfied that his connection with the gang was limited and 
was always intended to be limited to a series of acts, none of which amounted 
either to dacoity or to abetment of dacoity, though they might be punishable 
under Section 216-A. It is not necessary for a conviction under Section 400 
that the person convicted must have taken part in any one dacoity. 

Evidence, showing the actual participation by an accused in any given 
dacoity is evidence both of his association with the gang and of his object in 
such association. Evidence though not believed for the purpose of a convic¬ 
tion under Section 395, may yet be relied upon for the purpose of a convic¬ 
tion under Section 400. A conviction under Section 400 cannot be consider¬ 
ed bad in law merely because the evidence on the record would also have 
justified conviction for a specific offence under Section 395. 41 The term 
‘belong’ in Section 400 implies something more than the idea of casual 
association ; it involves the notion of continuity and indicates a more 
or less intimate connection with a body of persons extending over a 
period of time sufficiently long to warrant the inference that the person affec¬ 
ted has identified himself with a band, the common purpose of which is the 
habitual commission of dacoity. 42 A person who has joined dacoits in one 
dacoity and as such must have known that they were a gang of habitual 
dacoits, cannot be said to ‘belong’ to the gang. 22 Gr LJ 663 : AIR 1921 
All 32 ( Bhabuti). 

The mere fact that women lived as wives or mistresses with men, who 
are dacoits, is not sufficient for a court to hold that they belonged to a gang 
of persons associated for the purpose of habitually committing dacoity within 
the meaning of Section 400, unless it be proved ;that the women themselves 
were associated with their husbands or protectors for the purpose of them¬ 
selves habitually committing dacoities. UG963 ( Telli ). 

Generally speaking only those persons can be convicted of the offence 
who have either taken an active part in the crime or been employed for the 
purpose of scouting or in other ways facilitating the commission of the crime. 
A receiver of the property stolen or a person harbouring a gang is not neces¬ 
sarily a member of the gang within the meaning of Section 400. 48 The 
accused must belong to a gang of persons who make it their business to com¬ 
mit dacoity, and though it is not essential for the purpose of a conviction 
under Section 400 that the evidence should show the same degree of parti¬ 
cularity as to the commission of each individual dacoity as is required to 
support a simple and substantive charge of that crime, it is necessary to prove 
that the person accused was associated with others for the habitual pur¬ 
suit of that offence. 11 Gr LJ 364 : 6 IC 492 : 18 PLR 1900 (Waha). 

The ingredient of ‘belonging to a gang' is necessary also in Section 401. 
Where several persons are being tried under Section 401, of being members of 


41. 11 Cr LJ 551 : 13 OC 235 (Gayadin). 

42. 1! Cr LJ 554 : 13 OC 243 ( Hiralal). 
22 Cr LJ 663 : 19 ALJ 725 (Bhabuti). 
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AIR 1925 Oudh 
123 (Nidhi). 


144 (2) : 26 Cr LJ 




L 


and that some of the accused who were residents of a particular village were 
found associated togather in crime characteristic oi the gang in parts so 
distant as Calcutta, Midnapore, Karachi, various parts of Ceylon, and Ran¬ 
goon is sufficient to justify a Judge even on very little proof of actual associa¬ 
tion of particular accused in leaving it to the jury to decide whether the 
accused was a member of the gang. 40 Cr LJ 355 : 180 IC 831 : AIR 1938 
Mad 858 ( Arumugam ). 

The word ‘belong’ in Section 400 implies something more than a casual 
association. It involves the idea of continuity rather than of permanency 
and also of a connection extending long enough to warrant the inference that 
the accused has identified himself with the gang which has for its object the 
habitual commission of dacoity. AIR 1928 Cal 309 ( Suresh ). 

3. Habitually. —A person cannot be said to be an habitual receiver 
of stolen goods who may received the proceeds of a number of different 
robberies from a number of different thieves on the same day. 19 CAL 190 
(Baburam ). Habit is an ingredient both in Section 400 and Section 401. 

An offence under Section 401 is a special one. The gist of the offence 
is association for the purpose of habitually committing theft or robbery and 
as pointed out by the Madras High Court in In Be Shriram Venkatasami, 6 
MHCR 120: 1 Weir 452, habit is to be proved by the aggregate of acts, and 
though the charge is a charge of a single offence, the period over which the 
association extends’ is often very long ; and the longer the period the better 
it is to establish habit. 47 CAL 154 ( Kasem ). 

4. Proof .—See Notes 1 and 2. The general criminality of a tribe or 
caste cannot be imputed to individual members operating in gangs where the 
prosecution is under Section 400. If some of the persons accused under 
Section 400, had been tried on a charge of dacoity but acquitted, that fact 
cannot be relied on by the prosecution to prove that they were habitual 
dacoits. If the association for the purpose of habitually committing dacoity 
be made out, the past history of the accused, that they had been convicted 
of dacoity or had been bound down to be of good behaviour would be 
significant. 44 See AIR 1961 Pat 260 ( Lalchand). 

Proof that an article which is traced to the possession of an accused was 
stolen is a condition precedent for any presumption under Section 114. 
When the victims of different dacoities make rival claims to a particular 
article, no reliance can be placed on their identification and there is also no 
scope for raising the presumption under Section 114. 4S 

Although the commission of a number of dacoities, within a short space of 
15 months, In which one or more of the accused charged under Section 400 
are proved to have been concerned, may indicate that they were perpetuated 
by their gang that does not mean that the identity of the gang concerned in 
the dacoities in question need not be established. 32 MAD 179 (182) ref. 

Where admittedly there had been other gangs which operated in 
Hyderabad, a short period earlier than the dacoities with which the accused 
are charged and the possibility of several persons who were charged with 


44. 13 Cr LJ 39 (KaJer). 15 CVVN 593 : 45. AIR 1963 Andhra 314 (Sharaf Shah- 

38 CAL 559 (Bant). 38 CAL 408 : 15 Khan) : 1962-2 ANDHRA 96. 
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ig been members of those gangs, having relapsed into crime as the result 
their acquittal cannot be ruled out, it cannot be said that only the gang, 
constituted by the accused under trial, could have committed the dacoities 
With which they are charged. 

So also, the modus operandi of the accused in using sten-guns and khaki 
dress at the time of the commission of the dacoities, does not stamp all the 
dacoities as the work of the same gang, when admittedly, illicit sten-guns and 
other fire-arms were easily available in the city of Hyderabad, on account of 
events which took place shortly before the police action and there had been 
several other parties of dacoits who had also used such weapons and khaki 
dress. 

Where the only material evidence in respect of accused charged under 
Section 400, I. P. C. is a judment whereby they were convicted under Sec¬ 
tion 411, I. P. C. in respect of the occurrence, the judgment is inadmissible as 
evidence to prove their connection with the crime, when none of the wit¬ 
nesses to the material facts are called again at the trial. 46 

One of the chief points .to be established in a case of gang dacoity is 
, association in the crime and if it can be proved that the accused and other 
persons had joined together to commit dacoities, the former fact would be 
strong evidence of criminal association and would be relevant to show that 
they are members of the gang. If a gang of persons can be shown to have 
been associated for the habitual commission of dacoities evidence as to other 
crimes committed.by the gang may very well be relevant against the accused, 
A conviction under Section 400 cannot be considered bad in law merely 
because the evidence on record would also justify conviction of a special 
offence under Section 395. AIR 1959 Andhra 387 {Gundia Narayana), 

In a trial for an offence under Section 400, evidence of previous convic¬ 
tion may be admissible for the purpose of proving habit and association. It is 
indeed difficult to dissociate habit from character. For proving a charge 
under Section 400 it must be established (1) that there was a gang associated 
for the purpose of habitually committing dacoity and (2) that the accused 
belonged to the gang, that is to say, the association of the accused with the 
gang was not casual but was intended to be habitual. Hence 'habit'' is a 
fact in issue to be proved for the purpose of establishing both the aforesaid 
ingredients of the offence. As habit is equivalent to character, it may be 
reasonably said that character of an accused is itself a fact in issue for 
proving a charge under Section 400, I. P. C. Thu * Explanation 1 and 2 to 
Section 5.4 of the Evidence Act are attracted and previous convictions not 
only in respect of dacoities but also in respect of other.offences such as theft, 
burglary and orders under Section 110, Cr, P. C. may be admissible. Apart 
from the evidence of habit and character, these previous convictions may also 
be admissible for the purpose of proving association of a group of individuals. 
When people of bad antecedents are proved to have been kept in jail for 
several months and when subsequent to their release they are proved to have 
participated jointly in several dacoities it will be reasonable to infer that they 
operated as a gang engaged in habitually committing dacoities. AIR 1956 
Ori 177 ( B . Shaw). 

The essence of the section is the agreement habitually to commit dacoity 
not the actual commission or attempted commission of dacoities. The 
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Mi.vrsr^x 



Note 4] 


OF OFFENCES AGAINST PROPERTY 



'existence of such an agreement and the participation of any person in that 
agreement may be inferred from circumstances. 47 It is not necessary for a 
conviction under Section 400, that the person convicted must have taken 
part in any one dacoity. Evidence showing the actual participation by an 
accused in any given dacoity, is evidence both of his association with the 
gang and of his object in such association. Evidence which though not 
believed for the purpose of a conviction under Section 395, may yet be relied 
upon for the purpose of a conviction under Section 400. A conviction under 
Section 400 cannot be considered bad in law merely because the evidence on 
the record would also have justified a conviction of a specific offence under 
Sefction 395. Even if he was acquitted on a charge of dacoity it is open to 
the State to prove that the day before the dacoity he was seen in the neigh¬ 
bourhood of the dacoity. 48 Evidence that members of the same gang commit¬ 
ted several burglaries, i . e. crimes other than dacoity would be relevant to the 
charge. 49 

Under the English law the agreement or combination to do an unlawful 
thing or to do a lawful thing by unlawful means amounts in itself to a 
criminaroffence. The I. P. G. follows the English Law of conspiracy only in 
a few exceptional cases which are made punishable under Sections 311, 400 
(belonging to a gang of dacoits), 401 (belonging to a gang of thieves), 402 
(being a member of an assembly of dacoits) and 121-A (conspiring to wage 
war)* In these cases whether any act is done or not or offence committed 
in furtherance of the conspiracy, the conspirator is punishable and he will also 
be punishable separately for every offence committed in furtherance of the 
conspiracy. 24 MAD 523-546 ( Tirumal ), 

In a case under Section 400. the prosecution is bound to prove that the 
accused belonged to a gang, which was consciously associated for the purpose 
of habitually committing dacoity. The associating and the purpose of the 
association may be proved by direct evidence or by proof of facts from which 
they can be reasonably inferred. 32 MAD 179 ( Bonigiri ), To support a 
conviction under Section 400, it is necessary to prove that a gang of dacoits 
existed and, that the accused belonged to that gang. It is not sufficient to 
prove simply that the accused repeatedly gave shelter and assistance to the 
dacoits. I blr 156 ( Vithu ). 

Evidence of previous convictions of dacoity, and of orders under Section 
U0 of Or. P. Code, is admissible for the purpose of proving habit and associa¬ 
tion in a subsequent trial under Section 400. 52 GAL 595 ( Ledu ). Convictions 
of bad livelihood are more cogent than those of isolated thefts. 38 CAL 408 
(Shorn ). 

If some of the persons accused under Section 400, had been tried on a 
charge of dacoity but acquitted, that fact cannot be relied on by the prosecu¬ 
tion to prove that they were habitual dacoits. If the association for the 
purpose of habitually committing dacoity be made out, the past history of the 
accused, that they had been convicted of dacoity or had been bound down to 
be of good behaviour would be significant. 60 To sustain a conviction on a 
charge under Section 400 (1) for having belonged to a gang of persons associa- 
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ted for the purpose of habitually committing dacoity there must be proof of 
association and proof that the association was for the purpose of habitually 
committing dacoity and the habit must be proved by an aggregate of acts. 
11 €r LJ 364: 6 IC 492 : 18 PLR 1900 (Walia). 47 CAL 154 in Note 3. 
In the case of a person accused under Section 400, a previous conviction of 
dacoity is admissible under Section 14, as held in 1 CWN 146 ( Naha- 
Kumar). A previous conviction of theft or an order to give security on the 
ground of being an habitual theft, is admissible against him in a case where 
he is charged under Section 401, i. e. belonging to a gang of persons associated 
for the purpose of habitually committing theft or robbery. See 38 GAL 
408 ( Bhona ) and 14 blr 373 ( Malhari ). In these two cases such evidence clearly 
falls under Section 14, Evidence Act, as showing a disposition on the part of 
the accused towards the particular conduct alleged against him in the charge, 
namely a habit of committing dacoity and theft. But if in order to establish 
a habit of committing dacoity you rely on evidence that the accused had 
previously committed thefts, you no doubt produce evidence which may show 
a disposition towards conduct of a similar description to that in question, but 
not of the exact description in issue. Dacoity is equivalent to a theft plus 
more offenders than four plus violence, and elements are wanting. A 
person may be a habitual surreptitous night thief, but this goes very little 
way towards showing that he has a disposition towards dacoity. Ii is little, 
if anything, more than evidence of bad character which is excluded by Section 
54, Evidence Act. 46 BOM 958 : 25 bir ( Hajisher ). 

5 . Punishment.—In cases under Section 400 against a gang consisting 
of desperate men prepared to proceed to all lengths in carrying out their 
crimes, the heaviest possible sentence should be passed. In awarding sentences 
the Court ought to consider not so much whether particular offenders were 
concerned in only one or more of the dacoities committed by the gang, as 
whether it was clearly established that they did in fact join a recognised 
gang. 61 A conviction can be had under Section 400 even where no actual 
commission of a dacoity is proved. The element of the offence is association 
with the knowledge that it is formed for the purpose of committing dacoities 
habitually. Hence where sentence is already passed for the offence of 
committing dacoity there is no bar to the passing of a sentence under 
Section 400. 52 

Sentence must have regard to the length of the period during which the 
accused belonged to the gang, the nature and number of the dacoities 
committed by the gang, and the number in which the accused actually took 
part. 1889 SJLB 441 (Lu Nge). 

6. Model charge.—You—on or about—at—belonged to a gang of 
persons associated for the purpose of habitually committing dacoity and there¬ 
by committed an offence under Section 400. I.P.C... . 

See AIR 1961 Pat 260 (Lalchand). 

401. Punishment for belonging to gang of thieves.— 

Whoever, at any time after the passing of this Act, shall belong 
to any wandering or other gang of persons associated for the 
purpose of habitually committing theft or robbery, and not being' 
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ang of thugs or dacoits, shall be punished with rigorous im¬ 
prisonment for a term which may extend to seven years, and 
shall also be liable to fine. 

$ YNO PSIS 

1. Punishment for belonging to gang of thieves. 5. Prosecution. 

2. Belong to any wandering or other gang of 6. Proof. 

persons associated for the purpose of habi- 7. Conviction. 

tually committing theft or robbery. 8. Punishment. 

3. Habitually. 9, Model charge. 

4. Not being a gang of thugs or dacoits. 

1. Punishment for belonging to gang of thieves. —Every word in 
the section and all its ingredients are important. The principle of Section 401 
is similar to that of Section 402 which deals with gangs of dacoits. Section 401 
ought not be resorted to when the persons sought to be brought within its four 
corners might have been made responsible for distinct and individual offences ; 
nor is it intended to affect them unless an association for the habitual 
commission of theft or robbery is clearly made out. 1886 A W N 16 
{Jahangira ). 

For the purposes of Section 401 it must be clearly established either by 
direct evidence or by facts from which the inference may be legally drawn 
that the members composing a gang have combined or come together for the 
purpose of habitually committing theft or robbery, 12 Cr LJ 204: 10 IQ 
23 (Ajita). ' " | 

Technically the offence of being member of a gang associated for the 
purpose of committing burglaries is different from that of actually taking 
part in them, but looked at from a practical point of view however much the 
gang might wish to commit burglaries and however close the association 
might be and however well organized, the arrangements, unless the activities 
materialise into actual burglaries or attempts at burglaries, no one will 
take any action and where the main and all important corroboration against 
the accused and the main evidence to establish their membership of the gang- 
consists of the evidence that they took part or received some of the proceeds 
of the burglaries, to give them separate sentences comes perilously near to 
infringing the principle of nemo debet bis vexari. Where, 'therefore, the sentences 
are consecutive in such a case then though the sentences are strictly legal they 
are not equitable and the soundest thing is to make them concurrent. 33 Cr 
Lj 251 : AIR 1922 Lah 298 (Surjan). 

2. Belong to any wandering or other gang of persons associated 
for the purpose of habitually committing theft or robbery. — Set Note 
2 to Section 499. It cannot be laid down as a general proposition that a 
person who receives stolen property from a gang of the character described 
in.Section 401 is a member of the gang. Consequently, the mere fact that 
the accused are found to have received stolen property from the gang on a 
number of occasions is not sufficient to convict them under Section 401. 63 
The word ‘belong 5 used in Section 401 is, no doubt, very comprehensive, but 
the expression “to belong to a gang of persons, etc.” conveys the same idea 
as to be one of a gang of persons, clc. ryl It is not. necessary to prove that 
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individual member of the gang has habitually committed theft or any 
particular act of theft. Once it is proved that a gang was formed for the 
purpose of habitually committing theft, all persons who hereafter join the 
gang in committing one or more thefts come within the purview of Section 
401. AIR 1923 Lah 666 (Darya). 

To sustain a conviction on a charge under Section 401 s it is necessary to 
prove:—(1) that there existed a gang of persons; (2) that those persons were 
associated for the purposes of committing theft or robbery ; (3) that theft or 
robbery was to be committed habitually ; (4) that the accused was a member 
of such gang. In the absence of direct evidence the association and the pur¬ 
pose of the association may be established by proof of acts from which these 
may be reasonably inferred. 65 But it is not necessary that each individual 
member of the gang should be proved to have habitually committed theft in 
company with the other members. Once it is established that a gang, however 
small in number, was formed for the purpose of habitually committing theft, 
all persons who thereafter joined that gang in one-or more cases of theft come 
within the purview of Section 401. The fact that an -accused person is. of 
bad character or is reputed to be a thief or an habitual thief is no evidence 
against him for the purposes of a charge under Section 401. 68 The rule that 
once it is established that a gang was formed for the purpose of habitually 
committing theft, all persons who thereafter join the gang in one or more 
cases of theft come under the purview of Section 401, does not mean that 
any person who joins the members of such a gang in committing theft be¬ 
comes ipso facto a member of that gang. It should be taken to mean that 
any person who, knowing of the existence of such a gang joins that gang 
for the purpose of committing even one theft, is guilty under Section 401, but 
an accused person may take part in a theft with one or more members of a 
gang without himself becoming a member of that gang. AIR 1916 Lah 447 : 
17 Cr LJ 443 : 35 IC 1003 (Wasawa). 

3. Habitually. —See Note 3 to Section 400. 

Where it was proved that certain persons were found together at some 
distance from their houses, that they were all intimately connected with one 
another and were in the habit of visiting melas together, that one of them 
was arrested in the act of picking a pocket, and that when they were arrested, 
many of them gave false names and false addresses, it was held they could 
not be convicted under Section 401, there being no proof that they belonged 
to a gang of persons associated for the purpose of habitually committing 
theft. The character of the accused not being a fact in issue in the offence 
of belonging to a gang of persons associated for the purpose of habitually 
committing theft punishable under Section 401, evidence of bad character 
or reputation of the accused is inadmissible for the purpose of proving the 
commission of that offence. 27 CAL 139 {Past) 

The essential requisites for a conviction under Section 401, are (1) proof 
of association, and (2) proof that the association was for purposes of habitual 
theft. The accused in company with three others whose whereabouts were 
unknown, came to a village. They were regarded with suspicion, and on 
being challenged ran away, but in the pursuit, the accused was caught. It 
was not shown who the others were, or whether they had before been seen 
together in the neighbourhood, or at some other place under suspicious 
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tSkrurnstances, or that any one of them had ever been suspected or found 
guilty of theft or robbery. It was held that the conviction under Section 401 
could not be sustained. 13 Cr LJ 799 : 17 IC 543 ( Ishardas ). 

The fact that several members of a gang of a wandering tribe were dis¬ 
honest and did commit thefts and other crimes is not in itself sufficient to 
show that the purpose for which they had combined was to habitually commit 
theft. 57 Habit must be proved by an aggregate of acts. 53 

4. Not being a gang of thugs or dacoits.—- See Sections 310 and 400, 
which deal with thugs and dacoits, 

5. Prosecution.— A prosecution under Section 401 is of a peculiar 
nature differing from an ordinary case, in respect of numbers of accused 
involved and the extent of time covered by their operations. There can be 
no definite rule of limitation barring responsibility for stolen property after 
a certain time. Each case must be judged in view of the circumstances. 
Important factors are the number of articles recovered and the way in which 
information led to recovery. 1937 NAG 315 : AIR 1937 Nag 17 ( Amdumi - 
yan). 38 Gr LJ 237 : 166 IC 582. 

6. Proof .—See also Note 4 to Section 400. The character of the 
accused not being a fact in issue in the offence of belonging to a. gang of 
persons*associated for the purpose of habitually committing theft punishable 
under Section 401, evidence of bad character or reputation of the accused is 
inadmissible for the purpose of proving the commission of that offence. 27 
CAL 139 ( Pasi ). AIR 1960 Guj 5 ( Ghaturi ) . 

In order to sustain a conviction on a charge under Section 401, it must 
be proved (1) that there existed a gang of persons ; (2) that these persons were 
associated for the purpose of committing theft or robbery; (3) that theft 
or robbery was to be committed habitually ; and (4) that the accused was 
a member of such gang. 69 

Under Section 401, for the purpose of determining whether a party of 
accused persons constituted a gang of persons associated for the purpose of 
habitual theft, the evidence that each individual of that party is a convicted 
thief is relevant . That evidence can be tendered before or after the prosecu¬ 
tion have established the association. 60 It is not necessary for a conviction 
under Section 401 that the person convicted must have taken part in any one 
theft or robbery. Evidence showing the actual participation by an accused 
in any given theft or robbery is evidence both of his association with the 
gang and of his object in such association Evidence which though not 
believed for the purpose of a conviction under Section 379 or Section 392 
may yet be relied upon for the purpose of conviction under Section 401. 6 * 
Being seen together in different places where house-breaking and theft were 
committed, and individual previous convictions for theft and association 
together on a solitary occasion are not sufficient proof under Section 401, 
1 Weir 452 (Subban). 

Individual commission of thefts is not enough. There must be clear 
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of association for the purpose of habitually committing theft or 
robbery.* 2 

To justify a conviction under Section 401 it is not sufficient to prove that 
certain persons have been convicted of a theft and that the other persons 
charged with them have lived or associated with them. It is necessary to prove 
not merely association, but that the gang of persons have been associated for the 
purpose of habitually committing theft or robbery ; and that habit must be 
proved by an aggregate of acts. It might not be necessary, as remarked by 
Mr. Mayne in his commentary, to prove such acts with the same accuracy as 
if each was the subject of a charge of theft. UC 418 ( Savaldas ). 

The gist of the offence under Section 401 is association for the purpose 
of habitually committing theft or robbery, and habit is to be proved by the 
aggregate of acts. Evidence of the commission of several thefts, of meeting 
together at different places, before and after the commission of thefts and 
burglaries in bazaars, boats and houses, of being seen on various occasions 
carrying away stolen articles or found in company under circumstances suggest¬ 
ing complicity in thefts and. burglaries, and evidence of systematic thefts of 
cattle by individual accused are held sufficient to support a conviction under 
Section 401. 47 CAL 154 (fCawn). Where in a trial for offence under 

Section 401 the case against an accomplice had been withdrawn on the 
ground that he had aided materially in bringing to light the operations of the 
gang and he was discharged under Section 494 (1) instead or tendering a 
pardon under Section 397 and then he was examined as a witness against 
his co-accused. It was held that there was nothing illegal in the procedure 
adopted and that the accomplice rvas a competent witness in the case. 83 In a 
trial under Section 401, evidence of the previous convictions of some of the 
accused for offences of theft, house-breaking and receiving or concealing stolen 
property both prior and subsequent to the year when the nucleus of the gang 
was for ihe first time formed, is admissible as proving habit. Orders passed 
from time to time against the accused under Section 110, Cr. P. G. demand¬ 
ing from them security for good behaviour are also relevant evidence against 
them for the purpose of proving associating and intention to habitually 
commit theft within the meaning of Section 401. AIR 1914 Lah 545 : 16 
Cr LJ 300 : 28 IC 524 (Hidayata). 

The mere fact that the women and children belonging to such gang, 
lived with adult males of the gang, is insufficient for a Court to hold that they 
were associated with their husbands and parents for the purpose of habitually 
committing theft. The fact that some of the members of such gang were, 
guilty of theft and burglary does not establish that the association of the gang 
was one which was brought about for the purposes contemplated by Section 
401. 12 Cr LJ 204 : 10 IC 23 (Ajita). 

At the trial of an accused in 1923 for the offence of belonging to a gang 
of thieves, a former judgment convicting him of dacoity in 1897 is admissi¬ 
ble in evidence. The former judgment is, however, only useful for showing 
that the accused is a person of criminal tendencies to theft who may be 
member of the alleged gang. It by no means goes to show that he had any 
habit of committing thefts in the period under consideration. 26 blr 1223 : 
26 Cr LJ 1391 ( Mothiram ). 14 blr 373 : 13 Cr LJ 539. 
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Bad character of accused.—Convictions of bad livelihood are more 
cogent that those of isolated thefts. 38 CAL 408 differing from 27 CAL 139 
( Past). 

Previous convictions and proceedings under Section 110, Cr. P. C., are 
admissible in a case under Section 401 for the purpose of proving habit 
though not of general bad character and not excluded by Section 54, Evidence 
Act. AIR 1930 Sind 211 : 24 SLR 252 : 31 Cr Lj 1046: 126 IC 468 ( Baksho). 

7. Conviction.—A conviction under Section 401, cannot be considered 
bad in law merely because the evidence on the record would also have 
justified a conviction of a specific offence under Section 379 . AIR 1929 Oudh 
321 (2) (Lale). 

8. Punishment.— See Note 6 to Section 400. 

9. Model charge.—You—on or about—at—belonged to a gang of 
persons associated for the purpose of habitually committing theft or robbery 
and not being a gang of thugs or dacoits and thereby committed an offence 
under Section 401, I. P. C.... 

402. Assembling for purpose of committing dacoity. 

—Whoever, at any time after the passing of this Act, shall be one 
of five or more persons assembled for the purpose of committing 
dacoity, shall be punished with rigorous imprisonment for a term 
which may extend to seven years, and shall also be liable to fine. 


SYNOPSIS 


L Assembling for purpose of committing 
dacoity . 


3. Proof 

4. Sentence . 

5. Model charge. 


2. One of five or more persons assembled for 
the purpose of committing dacoity. 


1. Assembling for purpose of committing dacoity.— Every word 
in the section and all its ingredients are important. Section 399 deals with 
making preparation to commit dacoity. See AIR 1962 Ail 13 in Note 1 to 
Section 399. 

t 6k also AIR 1960 Pat 582 (Dhanfiat). See AIR 1960 Punj 482 
( Lekhraj ). 

The presence of at least five persons taking part in robbery is ail essential 
ingredient of dacoity and, indeed, is the one ingredient which distinguishes 
it from simple robbery. It is clear that in Sections 395 and 396, Indian 
Penal Code and in offences under Sections 397 and 398, where charge is that 
the accused has actually taken part in a dacoity, this ingredient of at least 
four other persons having the common intention must be present, before 
there can be a conviction. In Section 402, which makes punishable the act 
of assembling for the purpose of a dacoity, the section itself makes it clear 
that the above ingredient must be present. What is punishable under Sec¬ 
tion 399 is the making of any preparation for the committing of any dacoity. 
The end is the commission of the dacoity ; and as soon as any one person 
has taken any step towards that end, he is punishable. It is obvious that 
before a person takes any step for a particular end, the end must exist in his own 
mind. Before he can be said to have prepared to commit the offence he must 
have formed an intention to commit the offence and having formed such inten¬ 
tion taken some step towards it. He can, and must, then be said to have made 
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le preparation. The preparation is his preparation, and so it is his 
intention, and his act towards that end that matter. His preparation is 
complete, without any other person having otherwise shared his intention, 
or taken part in any meeting. If a single person intends in his own mind to 
commit robbery conjointly with four other persons and having formed such 
intention, does some act towards achieving that end, he has made some 
preparation for committing dacoity. If ultimately, not more than three 
other persons share his intention, he will not be able to achieve the end; 
and his preparation will have been in vain. But that cannot alter the fact 
that he has made his preparation. 


Ghakravarti, G. J.—In order to establish a charge under Section 399, some 
act amounting to preparation must be proved and what must be proved 
further is that the act, for which the preparation was being made, was a 
dacoity, that is to say, robbery to be committed with five or more persons. 
For the latter, the test is the intention of the accused himself and his intention 
alone and if his intention to commit dacoity along with four or more other 
persons is proved, it is not necessary to prove that at least four other persons 
sharing his intention and associated with him in the project, actually existed. 
Still less is necessary to prove, where four or more other persons were 
externally at least associated with the accused in the preparation, that they 
did in fact share his intention. His belief in their intention and bis own 
intention to commit a dacoity along with them is sufficient. AIR 1958 Cal 
25 (Ml Sen Gup la). 

In a popular sense assembling to commit dacoity may be an act of 
preparation for it, but a mere assembling, without further preparation, is not 
‘preparation’ within Section 399. Section 402 applies to mere assembling with¬ 
out proof of other preparation. A person may be not guilty of dacoity, yet 
guilty of preparation, and not guilty of preparation yet guilty of assembling. 
Evidence of the finding of masks, arms and implements at the place of the 
assembling is not necessary to constitute the offence under Section 402, 
but only to indicate the purpose of the assembling. 41 GAL 350 (Raines®). 
See Note 1 to Section 399. 

2. One of five or more persons assembled for the purpose of 
committing dacoity. —Several persons were found at 11 o’clock at night 
on a road just outside the city of Agra, all carrying arms (guns) and swords 
concealed Under (heir clothes. None of them had a license to carry arms, 
and none of them could give any reasonable explanation of their presence at 
the spot under the particular circumstances. It was held that these persons 
were rightly convicted under Section 402 of assembling together with intent 
to commit dacoity. 23 ALL 124 (Bhohi). AIR 1925 All 62 : 26 Gr Lj 380 
[Bhola ).. 

Where the only evidence against the accused persons was that they were 
arrested together by the police and some of them were in possession ol 
unlicensed weapons, and when they were not found in possession of any 
material required for committing house-breaking and under those circums¬ 
tances from the mere recovery of fire-arms from the possession of some of those 
persons arrested, no inference could be drawn that they had assembled having 
made preparations to commit dacoity. The mere arrest of these persons 
together, three of whom possessed unlicensed weapons, does not necessarily 
lead to the inference that they had collected for th£ purpose of committing 
♦dacoity or that they had made preparations to commit dacoity. AIR 1956 
All 464 (Ghissu Khan ). 



OF OFFENCES AGAINST PROPERTY 

The accused were all residents of different villages and they mostly lived 
at a great distance from the village where they were caught. They gave a 
number of separate reasons, for the most part entirely improbable, to account 
for their being caught in the particular village. Different portions of the same 
manual on bayonet training were found in the possession of different accused 
who came from different villages. A lot of ammunition was recovered from 
some of the accused : they were all armed. A series of armed dacoities had 
occurred recently in the district. The accused were arrested by the villagers 
themselves on suspicion. It was held that under these circumstances, the con¬ 
viction under Section 402 was proper. AIR 1925 All 62 : 26 Cr LJ 390 ( Bkola ). 
Where the accused, three of whom were residents of another village, assem¬ 
bled on the night of the dacoity under a shisham tree, outside a village and 
two of'them were armed with revolvers and one with a spear, it was held 
that the accused committed an offence under Section 402. AIR 1928 "Lah 
144 : 29 Cr LJ 14 : 106 IG 350 {Ahmed). Where the accused five in number 
belonging to different villages and found at a lonely wel l at a long distance 
from their dacoity, a conviction under Section 401 is maintainable. 27 
Cr LJ 605 : 94 1C 289 { Wary am). See Note 3 to Section 399 and AIR 1959 
All 727. 

3. Proof.— See Notes 1 and 2. The intention or agreement to commit 
dacoity must be proved before the members of the assembly can be punish¬ 
ed under Section 402. It is difficult to prove the agreement by direct evidence. 
But the circumstances established in a case may lead to the inference that 
such an agreement existed. AIR 1953 Bho 21 : Cr LJ 990 (. Shamgat). 

The natural inference from the fact that the accused were all found 
assembled in the dark in the night, inside a grove, some furlongs away from 
the village abacli, and far from their own homes, with two guns and a pistol 
and a lot of cartridges would be that they had assembled there for the purpose 
of the commission of a dacoity. Such a presumption is no doubt a rebuttable 
one and it is open to such persons to show that they had assembled there for a 
lawful purpose and thus rebut the presumption. 1951 ALJ 466 ( Janardan). 

4. Sentence.-— See Note 4 to Section 399. 

5. Model charge.— You — on or about — at — were one of five or more 
persons assembled for the purpose of committing dacoity and thereby 
committed an offence under Section 402, L P. C..... 

OF CRIMINAL MISAPPROPRIATION OF PROPERTY 

403. Dishonest misappropriation of property.— Who¬ 
ever dishonestly misappropriates or converts to his own use any 
movable property, shall be punished with imprisonment of either 
description for a term which may extend to two years, or with 
fine, or with both. 

Illustrations 

(a) A takes property belonging to Z out of Z’ s possession in good faith believing, at the 
time when lie takes it, that the property belongs to himself. A is not guilty of 
theft ; but if a, after discovering his mistake, dishonestly appropriates the property 
to his own im*, he is guilty of an offence under this section. 

(/>) A, being or friendly terms with goes into<fs library in absence, and takes 
away a book without Z 9 express consent. Here, if A was under the impression that 
he had implied consent to take the book for the purpose of reading it, A has 
not committed theft. But, if /I afterwards sells the book for his own benefit, he 
is guilty of ail offence under this section. 
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(<•) A arid B, being joint owners of a horse, A, takes the horse out of ZTs possession, 
intending to use it. Here, as A has a right to use the horse, he does not dishonestly 
misappropriate it. But, if A sells the horse and appropriates the whole proceeds 
to his own use, he is guilty of an offence under this section. 

Explanation ./.—A dishonest misappropriation for a time only 
is a misappropriation within the meaning of this section. 

Illustration 

A finds a Government promissory note belonging to Zs bearing a blank endorsement. 
A, knowing that the note belongs to pledges it with a banker as a security for a loan, 
intending at a future time to restore it to <. A has committed an offence under this section. 

Explanation 2 .—A person who finds property not in the 
possession of any other person,, and t akes such property for the 
purpose of protecting it for, or of restoring it to, the owner, does not 
take or misappropriate it dishonestly, and is not guilty of an 
offence ; but he is guilty of the offence above defined, if he appro¬ 
priates it to his own use, when he knows or has the means of 
discovering the owner, or before he has used reasonable means 
to discover and give notice to the owner and has kept the pro¬ 
perty a reasonable time to enable the owner to claim it. 


' ■ ' < 

‘reasonable time’ in 


What are ‘reasonable means’ or what is 
such a case, is a question of fact* 

It is not necessary that the finder should know who is the 
owner of the property, or that any particular person is the owner 
of it; it is sufficient if, at the time of appropriating it, he does 
not believe it to be his own property, or in good faith believes 
that the real owner cannot be found. 

Illustrations 

(a) A finds a rupee on the high-road, not knowing to whom the rupee belongs. A picks 
up the rupee. Here A has not committed the offence defined in this section. 

A finds a letter on the road, containing a bank note. From the direction 
and contents of the letter he learns to whom the note belongs. He appro¬ 
priates the note. He is guilty of an offence under this section. 

A finds a cheque payable to bearer. He can form no conjecture as to the 
person who has lost the cheque. But tlve name-of the person who has drawn 
the cheque, appears. A knows that this person can direct him to the person-in 
whose favour the cheque was drawn. A appropriates the'cheque without attempt¬ 
ing to discover the owner. He is guilty of an offence under this section. 

(d) A sees Z drop his purse with money in it. A picks up the purse with the intention 
c f restoring it to Z* But afterwards appropriates it to his own use. A has committed 
an offence under this section. 

A finds a purse with money, not knowing to whom it belongs ; he afterwards 
discovers that it belongs to Z and appropriates it to his own use. A is guilty of an 
offence under this section. 

A finds a valuable ring, not knowing to whom it belongs. A sells it immediately 
without attempting to discover the owner. He is guilty of an offence under 
this section, 

SYNOPSIS 


<*> 


(c) 


[*) 


(/) 


L Dishonest misappropriation or conversion of 
movable property, 

la. Temporary misappropiialion. 

lb. Intention to misappropriate at some future 
date is no offence. 


l c. Stay order. 

l d. Dishanouned cheque, 

2, Good faith or bona fide claim. 

3. Retention or failure to delhfey property or 
■) deposit money. 
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3a. Retention by servant. 

4. False statement or denial 

5. Movable property , 

5a, Joint property. 

5b. Partnership property. 

5c, Bull set at large. 

5dProperty obtained by cheating. 

6. Finder of property. 

7. Mutual error. 

8. Attempt. 

9. Jurisdiction . 


10. Charge . 

//. TrM Conviction. 

12. Definite sum or property. 

13. Proof 

13a . Evidence of similar acts of misappropriation 
or embezzlement . 

Absconding. 

13c. Burden of proof. 

13d. No misappropriation by accused who is not 
in a normal state of mind. 

14. Dispute really of civil nature. 


1. Dishonest misappropriation or conversion of movable 
property.— See illustrations and Explanation. Dishonest misappropriation 
or conversion is also an ingredient of criminal breach of trust (Sections 405 
to 409). Dishonesty is explained in Sections 23 and 24. A man is said to do 
a thing dishonestly when he does it with the intention of causing wrongful 
«ain to one person or wrongful loss to another person. A mete misappropria¬ 
tion or conversion to one’s use is not sufficient for the completion of an offence 
but that the element of dishonesty is essential, and dishonesty comes into 
existence as soon as there is an intention of causing wrongful gain or wrong¬ 
ful loss. Obviously it is not necessary that the gain or loss should accrue 
before the - completion of the offence of dishonest misappropriation. All that 
seems to be necessary is that there should be misappropriation or conversion 
with the intention of cauing wrongful gain or wrongful loss. These sections, 
therefore, indicate that it is not necessary that loss or gain should have 
actually accrued before the offence is completed. All that is required is 
there should be an intention of causing such gain or loss which would amount 
to a dishonesty. 56 ALL 1047 1'B ( Kashi Ram). 

The prosecution has to prove (l) that the property, (in this case, the net 
amount of ninety-six thousand odd rupees collected by the accused by way 
of entry fees in the competition) was the property of the complainants and 
(2) that the accused misappropriated that sum or converted it to his own use, 
and (3) that he did so dishonestly. It was held that on the facts and circums¬ 
tances of the case no offence under Section 403, I. P. C. had been made out 
either on evidence or as a matter of law. AIR 1958 SC 56 (R. Nadar). 

Even if property is not converted to one’s own use it may be misappro¬ 
priated. 48 ALL 288 ( Indarsingh) . 

“To appropriate” means setting apart from or assigning to a particular 
person or use and to “misappropriate means to set apart for oi assign to the 
wrong person or a wrong use, and this act must be done dishonestly. AIR. 
1915 All 380 : 16 Cr LJ 795 ( Sohanlal). See also AIR 1961 Assam 132 (M. 
Prasad). Dishonest intention when taking possession— See AIR 1960 All 389 
(Rajendra Singh). 

The offence consists 


m 


_ _ the dishonest misappropriation or conversion 

either permanently or for a time of property which is already in the possession 
of the offender. There must be the intention to cause wrongful gain or 
wrongful loss, and it is argued that such intention must he alrirmatively made 
out by the prosecution, if the original taking in this case was innocent. 12 
MAD 49 ( Ramakriskna ). Criminal misappropriation takes place when the posses¬ 
sion has been innocently come by, but where, by a subsequent change of inten¬ 
tion, or from the knowledge of some new fact with which the party was not 
previously acquainted, the retaining becomes wrongful and fraudulent 1 * 
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ih 388 (Bhagiram ). The offence is complete if the conversion is done with 
the intention of causing wrongful gain to the offender irrespective of any loss 
which may ensue to any other person. The offence does not depend on the 
consequences which have ensued but only on the act which has been done. 
44 GAL 912 (Simhachalam) . The property should be shown to have been mis¬ 
appropriated or converted to his own use by the accused. The mere pos¬ 
session of the property is not sufficient for proving the charge without something 
to indicate the appropriation or conversion, though long possession without 
any attempt to find the owner may amount to evidence of intention to do so 64 
There must be misappropriation or conversion of the property dishonestly, 
L e. with the intention of causing wrongful loss or wrongful gain. It is only the 
intention which is essential. Whether wrongful gain or loss actually results is 
immaterial. It is a consequence, but no essential part of the offence, and a 
person is not accused of the offence by reason of it. 1 RANG 56 (Ahmed), 

If a cheque is dishonoured by a bank, that does not connote misappro¬ 
priation. The remedy for a cheque being wrongfully dishonoured lies in the 
Civil Court. This is not a matter which is to be tried by a Criminal Court. 
AIR 1950 Ga! 57 : 51 Cr LJ 388 (Nirmal). An act maybe intentional without 
being dishonest or it may appear to be dishonest without being really, so. 
Courts should be slow to move as there is a tendency to secure speedy results 
by recourse to criminal law; 52 Cr LJ 1178 (Abdul Karim ). See also AIR 
1920 Mad 150 : 21 Gr LJ 309 : 55 IC 469 (Koorathalwar) . Fines were 
received by (> as Head Clerk from parties. Q, received the amounts in 
question and Spent them for his private purposes. The evidence, however, 
showed that during the period when the misappropriation took place, (> was 
not in a normal state of mind and that he was subject to fits of insanity which 
rendered him unable to understand that what he was doing was wrongful at: 
the time and therefore to form the criminal intention of causing wrongful, gain 
or wrongful loss. It was held that even if the case was not really covered by S. 
84 the evidence adduced by (7 excluded the existence of a dishonest intention 
which is an essential ingredient of the offence that the misappropriation 
could not, therefore, be regarded as criminal and that the conviction of Q was 
illegal. 1939 MAD 353 (G. J. Joseph). 

kept the buffalo tied up in the verandah of his house which was open 
to the*gaze of the public going about in the street, and the buffalo itself 
apparently strayed into his house and it is not denied that he himself had a 
month previously lost a buffalo. In appearance this buffalo was very much 
like that buffalo, and Q claimed it as his own as against complainant’s 
assertions, it was held that in these circumstances there was no dishonest 
intention, 03 

Section 403 is in no way restricted to appropriating property to one’s 
own use. If a trustee repudiates the trust and asserts that he holds the 
property on behalf of a person other than the one who entrusted him with it, 
he has misappropriated the property just as much as he would have been said 
to misappropriate it if he had been putting forward his own claims to it. 
Where attached property is entrusted to a custodian, the mere existence in 
the supurdnama of a stipulation that on failure to produce the property he will 
be liable to pay a stated sum as price does not necessarily absolve him from 
criminal liability for misappropriation. 48 ALL 288 (Indar Singh), 


64. 8 Cr Lj 250 ; 1908 PR 11 ( Phrnnan ). 


65. AIR 1923 Mad 364 (!-) : 44 ML] 128 
{Dwaraka Doss). 
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ecurity deposit by an employee is a sum which the employer is entitled 
to retain as long as it is necessary to secure him against losses which may be 
occasioned by the employee’s default. This would usually be until accounts 
between the employer and the employee have been adjusted. During such 
period no one, not even the employee who has made the deposit, may deprive 
the employer ofhis right to retain the amount deposited. The surreptitious 
withdrawal by the employee of his security deposit before accounts have been 
adjusted amount to criminal breach of trust on the part of the enployee. 
1938-2 GAL 257 (, S. JV. Basu). 

“Under the Code the guilt of the accused is determined by the state of 
mind at the time when he appropriates the property to his own use, that is, 
when he sells it, realizes it, or in any other way puts it out of his own power 
to restore it, or when he definitely makes up his mind to keep it at all hazards 
as his own. 35 (Mayne, Criminal Law , 3rd Edn., p. 753). 

Judgment-debtor who harvests standing crops although an attachment is 
in force commits criminal, misappropriation. 22 MAD 151 (Obayya). Owner 
of acquired land who does not pay the compensation money to the mortgagee 
as agreed does not commit an offence under S. 403. AIR 1954 Cal 547 : Cr 
LJ 1566 : 58 GWN 552 ( Kartick }. (7 is guilty if he kept cattle which had strayed 
in his possession for w r eeks without trying to find the real owner. AIR 1957 
Assam 35 {Sadat AH). AIR 1929 All 917. 

Cattle turned out to graze in the pasture or jungle are still in the possession 
of the owner unless the contrary is shown and the taking of such cattle m 
theft and not criminal misappropriation. AIR 1954 Nag 55 : Ci LJ 280 
{ Adhargir ). 

A and B were about to travel by the same train from Benares City. A 
bad a ticket for Ajudhia. B had two tickets for Benares Cantonment. A 
voluntarily handed over her ticket to B in order that he might tell her if it 
was right. B, under pretence of returning A *s ticket, substituted therefor 
one of his own, and kept A’s ticket. It was held that the offence committed 
by B was that - of criminal misappropriation rather than cheating. 2 Cr LJ 
94 : 25 AWN 9 {Baza). 

A letter addressed to W was handed by a postman to tV, who was at the 
time in a room in the occupation of //. W read the letter, and put it on a 
table in the room and left it there. H took the letter, and subsequently 
attempted to file it as an exhibit attached to.an affidavit made by him in a 
suit for judicial separation between W and his wife, for the purpose, as he 
afterwards stated, “of strengthening Mrs. W y i case and of improving 
his own position”. The Court, however, refused to receive the letter. It was 
held that in the circumstances H could not be convicted of dishonest misappro¬ 
priation of property with respect to his retention of the letter. Qiiaere : Whether 
the letter could be regarded as “movable property” within the meaning of S. 
22. 40 ALL 119 {Harris). Gain or loss of property and gain or loss of posses¬ 

sion of property are not necessarily identical and the distinction is specially 
clear when the loss of possession is only temporary and is intended by the 
person who causes such loss to be temporary only. Where there is no intention 
to cause wrongful gain or wrongful loss of property but merely an intention 
to deprive the owner temporarily of the use of property there is no dis¬ 
honesty. 00 See AIR 1964 Ori 119 in Note 3. 


66. 1886 PR 27 Qhandu) ; 10 WC 23 {Abdool). 
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Whoever—See AIR 1964 Bom 195 in Note l«a to Sec. 11. 

la. Temporary misappropriation. — See Explanation 1 and illustration 
to it. Explanation 1 to Section 403 clearly states that a dishonest misappro¬ 
priation for a time only is a misappropriation within the meaning of this sec¬ 
tion. The essential thing to be proved in such cases is whether the accused 
was actuated by dishonest intention or not and which dishonesty has to be 
inferred from false accounting, absence of bona Jides or reasonable explanation 
for non-accounting. AIR 1956 Mad 452 (Venkatasubbayya ). 

Failure for a period to remit money collected into the treasury is proof 
of misappropriation. 67 

Where there is no intention to cause wrongful gain or wrongful loss of 
property but merely an intention to deprive the owner temporarily of the 
use of property there is no dishonesty. 1886 PR 27 ( Jharidu) ; 10 WG 23 
( Abdool ). See also 5 Cr LJ 5 : 8 blr 951 {Tulsidas), See also Notes 1 and 2. 

1-b. Intention to misappropriate at some future date is no 
offence. —AIR 1934 Lah 843 : 36 Cr LJ 165 {Ahmed Din). 

1-c. Stay order —Order of appellate Court staying delivery of property 
to C was not communicated to the lower Court. Knowing of the stay order 
C, who took delivery and disposed it of, did not commit an offence under 
Section 403. AIR 1934 Cal 454 : 35 Cr LJ 886 {Hagendra). 

1-d. Dishonoured cheque. —if a cheque is dishonoured by a bank 
there is no misappropriation. The remedy of a cheque being dishonoured 
lies in the Civil Court. AIR 1950 Cal 57 : 51 Cr LJ 388. 

2. Good faith or bona fide claim. — See Note 2 to Section 405, “If 
the prisoner does not deny the receipt or appropriation of the property w.hich 
he is accused of embezzling, but acknowledges that he received it and 
alleges a right, or an excuse for detaining the property, unless it is clear 
that such allegation is merely a pretence, he should not be convicted of 
embezzlement/’ Halsbury, Vol. 9, Section 1315. 1842 Car & M 501 

( Norman ). 

A*$ taking under a colour of right under a bona fide claim would not be 
an offence however much the claim turns out to be unfounded. Though 
of course inis not correct to say that wherever a light is alleged, it must 
always be taken to be bona fide, the intention being the gist of the offence : 
it must be shown that the accused acted not only with intention of causing 
wrongful gain to some other persons but also with the intention of causing 
wrongful loss to others or wrongful gain to themselves. 1933 MWN 246 
( Seshachalam ). Good faith or bona fide claim negatives theft as well as criminal 
misappropriation. 17 VyC 11 {Boystum). 

If the accused in good faith believed that the house was no one’s 
property, there was no dishonesty in their act, and, therefore, it was not 
criminal misappropriation. If they did not in good faith believe that the 
house was no, one’s property, the house ceased to be constructively in pos¬ 
session of the 'owner .from the mere fact that the caretaker only visited-it 
about once a Atonth. Immovable property is not subject to the same rules as 
movable, in respect .of constructive possession. A hut in a paddy-field might 
remain unoccupied and unvisited for several months after harvest, but it 




67. 1963 (1) CrvftJ 360. 
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not thereby cease to be in possession of the owner, the offence was 
theft. 1 Cr LJ 558 : 10 Bur LR 353 (. Nawtara). 

3. Retention or failure to deliver property or to deposit money.— 

Mere retention without misappropriation or conversion to his own use is not an 
offence. 

A, head of an office, who is negligent in seeing that the rules about remit¬ 
ting money to the treasury are observed, is not ipso facto guilty. Something 
more than that is required to bring home the dishonest intention which is 
one of the essentials for a conviction under Section 403. The mere fact of 
moneys being retained by the head of an office, for an excessive time in the 
office without remitting the same to the treasury is not of itself sufficient to 
prove a dishonest intention. 88 Mere retention of money would not warrant 
a conviction under Section 403. 88 See also AIR 1957 Mad 46 : MLJ 55. 
P lent a jewel to Q_ who dishonestly retained it and converted it to his own 
use. It is an offence under Section 403. Ginni Deviv. Ratni Devi, 1951 
ALJ 631 : 1951 AWR (HC) 521. 

It is true that normally mere retention is not such a circumstance from 
which there can be an inference that there has been misappropriation, 
But there may be cases where it is possible to draw such an inference. It is 
not possible to lay down a hard and fast rule to the effect that in no case 
retention would lead to an inference of misapporpriation. In other words, 
whether or not an inference of misappropriation from the fact of retention 
would be drawn would depend on the particular facts of each case. AIR 
1958 Mys 82 ( Karnam). 

If detention of money for a temporary period is satisfactorily explained 
there would be no question of misappropriation. AIR 1957 Mad 46 (T. M. 
Abdul). Where a person serving in the Armed Constabulary left the post 
without leave and it is held that it was not a case of desertion and the accused 
had not left with the intention never to return, it can hardly be said that 
merely because he retained some articles forming his kit for a short time 
he was away, he misappropriated them or converted" them to his own use. 
In the alternative, the prosecution would have to show that he dishonestly 
used the property in violation of any direction of law prescribing the inode 
in which the trust was to be discharged or of any legal contract express or 
implied. AIR 1957 Raj 26 (Rawat Singh). 

Where the accused in his capacity of revenue patel received from the 
Government treasury small sums of money on account of certain temple 
allowances, and did not at once pay over the same to the persons entitled 
to receive them, as he was bound to do, but it appeared that such persons 
were willing to trust him, and had actually passed receipts which the accused 
forwarded to the revenue authorities, it was held that the accused fulfilled 
the trust reposed in him by Government, and that his mere retention of the 
money for a time, in the absence of any evidence of dishonesty, did not 
amount to criminal breach of trust. 10 BOM 256 ( Ganpat ). 

Where an agent receives money on behalf of his principal the money so 
received is the property of, and is owned by the principal and if such agent 
refuses at the request of the person paying the money to refund it, he is not 
criminally liable, and consequently, cannot be prosecuted for the offence of 


68. AIR 1928 Bom 205: 29 Cr LJ 922 
( Mahale). 

69. AIR 1941 Mad 250 : 42 Cr Lj 296: 


192 IC 404. (Raghava). 10 WC 
{Abdool ); 1886 PR 27 (Jhondu). 
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fninal breach of trust, as the gist of that offence is the dishonest misap¬ 
propriation or the conversion by one to his own use of the property of an¬ 
other which has been entrusted to him. 70 The bare refusal by the accused 
to allow the removal of a box in Ills house by the complainant, unless some 
debt due to him by the complainant was paid, did not amount to a criminal 
breach of trust. 71 

Mere failure to pay or deliver is not enough if the receipt is accounted 
for and not denied but there must be proof of dishonesty. 1828-3 C and 
P 422 [Hodgson). Failure to pay for goods purchased is not criminal 
misappropriation. 28 GAL 362 [Patter), Mere failure to deliver the full 
quantity is not sufficient to infer dishonest misappropriation or conversion 
of the missing quantity. I Cr LJ 908 : 10 Bur LR 170 ( Ramayya ), 

200 Hides and other goods were entrusted to the tindal of a cargo-boat, 
to be carried to a steamer. On delivery on the steamer 22 hides were 
missing. There was no evidence of what became of them. The only person, 
who could have committed criminal breach of trust of 22 hides, was £). The 
mere failure to deliver the full quantity was not sufficient to support a con¬ 
viction of him for having dishonestly misappropriated or converted to his use 
the missing quantity. 1 Cr LJ 908 : 10 Bur LR 170 [Ramayya). 

In the absence of any overt act on the part of the accused no inference 
of dishonest motives can be imputed to him simply because he has retained 
certain documents, in his custody. 19 Cr LJ 943 : AIR 1918 Pat 489 (2): 
47 IC 667 {Ram Eyas). 

Retention of money for a sufficiently long period by a person who is 
bound under law to return it to another legally entitled to it raises an inference 
of a temporary misappropriation within the meaning of Section 403. 
Explanation 1 to Section 403 provides that dishonest misappropriation for a 
time is a misappropriation within the meaning of that section. If, from 
proved facts and circumstances, it appears that the accused retained the 
amount with the intention of causing wrongful loss to the rightful owner and 
wrongful gain to himself, the dishonest misappropriation must be regarded as 
proved. 1939 NAG 180 {Shankar). 

Mere retention of money would not necessarily raise a presumption of 
dishonest intention ; but it is a step in that direction. The fact that money 
entrusted to be used for a particular purpose, was not used for such purpose ; 
that there was retention for a sufficiently long time, would justify the 
inference that the accused did not intend to pay. 72 

In 10 WG 23 {Abdool). it was held that a person who found movable 
property and retained it in his possession without converting it to his own 
use, could not be convicted under Section 403. A person who merely picks 
up an article and puts it in liis pocket, cannot be held, ipso facto , to have 
appropriated or converted it to his own use. There must be some disposal of 
the article indicating an intention to exercise rights of ownership. 73 

Retention for a few days by village officer of Government money 
collected by him does not justify conviction for misappropriation or criminal 
breach of trust. 74 Slackness in payment is no offence. 76 


70. AIR 1919 Pat 570: 52 IC430:20 
Cr LJ 654 (Ram Khelawan ). 

71. 6 Cal 330 : 17 MLJ 413 (Adinarayan ). 

72. AIR 1934 Cal 532 : 35 Cr LJ 1279 ; 
151 IC 22 : 38 OWN 467 (Akshqy). 

73. 8 Cr LJ 250 : 1908 PR 11 ( Phuman ), 


74. AIR 1941 Mad 761 : MWN 667 : 43 
Cr LJ 445 (M. Udayrn ); AIR' 1930 
Mad 507 ; MWN 530 : 31 Cr LJ U98 
(M. A r dinar) ; AIR 1925 Gal 613. 

75. 32 Cr LJ 811 : 131 IC 910: AIR 1931 
Lah 468 (L. Singh). 
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There is no criminal misappropriation if the detaining of money was not 
with a dishonest intention but under a wrong opinion that money adjudged 
under a decree could be kept back. 1894 UC 700 ( Khanderas). 

Although mere realisation of money and failure to credit the same is not 
in itself criminal misappropriation, the retention of money realised for a 
particular purpose without any justification shown ordinarily leads to the 
inference that it has been misappropriated; and the reasonable inference to 
draw when a person has realised money for somebody else and has not paid 
is that he has appropriated it to his own needs. It is, of course, open to such 
person to show that such an inference ought not to be drawn. 51 OWN 301 
{Nani Copal). 

Dishonest retention and conversion to own use is an offence under 
Section 403, 1951 ALJ 631 ( Ginni ). 

Mere retention of money entrusted to a person without any misappro¬ 
priation, even though he was directed by the person to pay it to so and so, or 
to deal with the money in a particular way is not a criminal breach of trust; 
unless there is some actual user by him which is in violation of law or con¬ 
tract, there is no criminal breach of trust; and even if there is such user therfe 
must be a dishonest intention. Putting the money into one’s own account 
may not be misappropriation. If it is drawn upon for his own purposes it is 
misappropriation. But if he does not draw on it but keeps the money in the 
bank there is no misappropriation, and no criminal misappropriation, because 
unless there is misappropriation there can be no question of dishonest misappro¬ 
priation. 76 £) was acting on behalf of the bank in purchasing the Govern¬ 
ment Promissory notes under the terms of the power of attorney and there¬ 
fore as soon as he got the notes he became entrusted with them on behalf of 
the bank within Section 405. The fact that he falsely stated that he had 
paid the entire amount to the bank showed that his retention was dishonest, 
Q, was, therefore, rightly convicted under Section 409. 77 Under the law even 
temporary retention is an offence provided that it is dishonest. 15 PAT 108 
(Chaturbhuj) . Mere retention of money does not necessarily raise a presump¬ 
tion of dishonest misappropriation to one’s own use, but dishonest misapro- 
priation may sometimes be inferred from the circumstances without direct 
evidence, 78 

Failure to account truly for moneys entrusted and failing to refund 
unspent balance is criminal breach of trust—4 PAT 488 ( S. Mohiuddin ), 
which was a case where a constable who was given money to purchase goods 
secured them free of cost. 

Where it is a servant’s duty to account for and pay over the monies 
received by him at stated times, his not doing so, wilfully, amounts to 
embezzlement. 5 PAT 578 (Chandra Prasad) ; which relied on 1844-1 C & K 
384 (Jackson). 

Where a public servant receives money in his capacity as such, the fact 
that he does not include it in his cash balance entered in the remarks column 
of the register maintained by him on the day it was received, is very strong 
prima facie evidence of its having been misappropriated on that date and he is 
guilty of embezzlement if he does not hand over to his successor the money 
in his hands due to Government. Where it is necessary for the accused to 


76. AIR 1940 Mad 329 : 41 Cr LJ 824 : 190 
IC 123 {Krishna). 

77. AIR 1942 Omih 473 : 43 Cr LJ B30 : 


202 IC 382 {Ram Nath), 

78. 2 Cr IJ 478 : 1905 UBR 19 (JVga Tha). 
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lodge in the Treasury any Government money in excess of that shown due to 
Government by the registers which he might have in his hands under certain 
rules, he is guilty under Section 409 if he removes the excess from the office 
cash box and it makes no difference that he removes it to a godown belonging 
to Government. 1 LK 345 : AIR 1926 Oudh 398 (Daya Shankar ). 

3-a. Retention by servant. —Where it is proved that Q has received 
certain sums for his master and that he did not pay them to him nor did he 
enter them into his accounts, the inference is that he has misappropriated 
them to his own use. 6 LK 435 : AIR 1932 Oudh 145 ( Shiarn Sunder ). 
Failure to deposit money when required to do so by a superior officer amounts 
to dishonest misappropriation. AIR 1959 Him P 14. 

R was a Government servant, whose duty it was to receive certain 
monies and to pay them into treasury on receipt. He admitted that he had 
retained two sums of money in his possession for several months when fearing 
detection he paid them into the treasury making a false entry at the time in 
his books with a view to avert suspicion. His explanation as to his reason 
for retaining the money was not credited by the magistrate who convicted 
him of criminal misappropriation under Section 403. It was held that the 
conviction was right. 12 MAD 49 ( Ramkrishna ), la a charge of embezzle¬ 
ment, the judge ruled that it was not enough to prove that the accused had 
received a sum of money and failed to enter it in his accounts unless there 
was evidence that he had denied the receipt or rendered some false account. 
7G&P 832 {Owen Jones). 

In Proud's Case, 31 LJ (MC) 71, Q, was a member of a friendly society 
and his duty as paid secretary was to receive monies from members to pay 
what was clue from the society, arid to place the balance in a box in the 
society’s room. Suspicions having arisen, Q, was called upon to deliver up his 
books, and it was discovered that he bad omitted to enter in the book a large 
number of subscriptions. When called upon for an explanation, Q, at once 
admitted he had received the money and offered to repay it. Q, was found 
guilty, and the conviction was affirmed by the Court of crown cases reserved. 
12 MAD 49 ( Ramakrishna ) ; 1 Weir 455 { Madduri ), was a case of village officer 
not remitting the money collected by him until an inquiry was made. 

4. False statement or denial — See also Note 18 to Section 405. A 
false denial of a loan is not in itself a misappropriation at all, and may 
amount to no more than an attempt to evade civil liability for the money 
or the chattel lent. Attempt to evade civil liability does not necessarily imply 
that the property lent has been misappropriated. The false denial of a loan 
is compatible with the absence of criminal misappropriation, and no more 
constitutes that offence than possession of stolen property constitutes theft or 
dishonest receipt. The false denial may be evidence of an offence under 
Section 403 as possession of stolen property may be evidence of offences 
under Section 379 or 411, 1 Cr LJ 1109: 6 blr 1093 {Girji). In 1886 PR 
24 {Ram Dayal ) a false statement was made by the accused £) that a gold 
necklet lost by P really belonged to F, a friend of Q.. See also 11 WG 51 
(. Btssessur ). False entries and denial of the receipt of money is conclusive 
proof. 5 PAT 582 (C. Prasad). 


Section 403 applies only to movable property 
See also Note 11 to Section 405. 


5. Movable property. 

which is defined in Section 22 

An idol in Hindu Law is capable of holding property and property 
dedicated to an idol belongs to an idol and not to the Shehait or priest. The 


f 
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n idol or of a temple must be used for the purposes of that idol 
or temple, any other me would be a malversation of that property, and if 
dishonest; would amount to criminal misappropriation. 70 Cheque is pro¬ 
perty. 80 Quaere : Whether a letter can be regarded as a movable property. 
40 ALL 119 (Harris). 

5-a. Joint property.— -Joint property may be criminally misappropri¬ 
ated. See illn (c) ; 1880-1 Weir 453 : 1881 AWN 89 (Pania). A manager of a 
joint Hindu family may be liable to a charge of misappropriation if, after a 
division of property has taken place and share of each member of the family 
has been ascertained, it is found that the manager has wrongfully applied to 
his own use the share that belongs to one of the other coparceners, but so 
long as no accyunt of produce or money has been taken, or the shares ascer¬ 
tained, no member of an undivided Hindu family has the right to claim any 
particular share or property as his separate property, and no prosecution 
against the manager for misappropriation would lie. The mere fact that 
there has been a general agreement to divide does not entitle one of the 
coparceners to claim any defined portion of the estate, nor does it even enable 
him to say that he is entitled to any quantum in an isolated item of the pro¬ 
perty, until division entrusts the property to the manager. 1880-1 Weir 453 
(Anon)} 

One joint owner of property is not guilty if he takes it out of the posses¬ 
sion of another. See illn . (c) 14 WC 13 (Parbutty), 

5-b. Partnership property. —In the absence of evidence that accused 
intended to profit himself at the expense of his firm of which he was a partner 
and had appropriated money belonging to a number of persons even though he 
was entitled to a share of the money, or that he intended to defraud the credi¬ 
tors of the firm, i.e, he acted with the intention of causing wrongful loss to the 
creditors of the firm, the accused could not be held guilty. 81 The words of 
Section 405, are large enough to include the case of a partner, if it be proved 
that he was in fact entrusted with the partnership property, or with a domi¬ 
nion over it, and has dishonestly misappropriated or converted it to his own 
use. There is no reason that the case of a partner should be excepted from 
the operation of the section. Indeed, there is every reason that it should be 
included in it. If it be made out by the evidence that one partner was 
entrusted by his co-partners with property, or with a dominion over it, and 
that he had dishonestly misappropriated it, or dishonestly used it in violation 
of the mode in which his trust was to be discharged, or of the agreement 
between the parties as to the use he was to make of the property he ought to 
be tried for that offence. A partner is liable to be tried for criminal misap¬ 
propriation or criminal breach of trust of partnership property under Sections 
403 and 405. 82 See also AIR 1959 Bom 486 in Note 3-g to Section 405. 
Refusal by one partner to pay profits to another is not misappropriation, 83 
A firm of the family consisting of Q,and his younger brother was appointed 
Government stockist of foodgrains. It was discovered that the stock entrus¬ 
ted with the firm was short by a certain quantity. (> was convicted for cri¬ 
minal breach of trust. It was held that the offence did not fall under Sec¬ 
tion 409 but under Section 403. 8,1 


79. 1897 U C 919 {Gadgayya) ; 23 CAL 
655 (G. Watta). 

80. AIR 1930 All 449 : ALJ 849: 31 Or 
Lj 865 {Rich). 

81. AIR 1942 A4ad 182 : 43 CrLJ 395 
198IC 543 {B aron Von Dincklage ). 


82. 1941 RANG 547 : AIR 1941 Ran* 
342 : 197 IC 797 (Venkata Reddy). 

83. AIR 1949 Cal 89 ; 50 Cr LJ 154 {Rah¬ 
man), 

84. AIR 1949 Pat 69 : 50 Cr LJ 108 : 26 
PAT 703 (Bindeshwari ). 
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5~c. Bull set at large. —Bull set at large by some Hindu, in accor¬ 
dance with Hindu religious usage, at the time of performing funeral cere¬ 
monies, was “nullius proprietas” and as incapable of larceny being committed 
in respect of it as if it had been “ferae naturae”. 95 A bull dedicated and set 
at large at the Sradha of a Hindu in accordance with religious usage is 
not “movable property’" within the meaning of Sections 378 and 403, or 
“property” within the meaning of Section 425 of the Penal Code and could 
not, therefore, be the subject of theft, criminal misappropriation, or mischief. 
17 GAL 852 ( Romesk). See also commentary on Section 378. 

5~d. Property obtained by cheating. —Even if the person who ob¬ 
tained wrongful possession may be assumed to have obtained possession of 
the letter by cheating, when that person converted the same to his own use, 
he must be deemed to have criminally misappropriated the draft contained 
therein. AIR 1958 Bom 408 (Abu Ismail ). 

6. Finder of property.— See Explanation 2 and illustrations to it. See 
illn (h) to Section 14, Evidence Act. See also AIR 1959 Ori 103 (M. Khan). 

Finding of lost articles.—“If the owner has intentionally abandoned 
all right to them, of course, the finder may appropriate them, and thereby 
become true owner. But even where there has been no such abandonment, 
and consequently the finder does not become owner of the thing which he 
has found, he will not commit .any crime by appropriating it, unless, at the 
very time of the finding, he both (i) believes (a) that the owner can be dis¬ 
covered by taking reasonable steps ; and (b) that that owner had not inten¬ 
tionally abandoned the thing, and yet also (ii) forthwith resolves to appropri¬ 
ate it. In determining whether or not a finder has had reasonable grounds to 
believe that the owner could be discovered, it will be important to take into 
account the place where the thing was found, and also its own nature, and 
again, the value of any identificatory marks upon it. Thus in the case 
of cheques, bills of exchange, promissory notes, and other securities that carry 
the owner’s name upon them, a finder could scarcely think it impossible to 
trace out the owner, even though it were in a crowded thoroughfare that he 
picked up the papers. Similarly, in the case of articles left in a cab, the 
driver will generally have a clue to the owner from knowing where he picked 
up, or set down, his passengers. And where property has been accidentally 
left by a passenger in a railway train, it has always been held to be larceny 
for a servant of the railway company to appropriate it instead of taking it to 
the lost property office”. K.C.L., 214. 6 Cox 117 (Pierce). Q found a span¬ 
ner of no appreciable value in a public road and attempted to sell it. It was 
held that Q was not guilty under Section 403, as the case was governed by 
Uln . (a) and not by illn. (/) to the section. Illustration (a) to Section 403 is, 
not to be taken as qualified by Illn. (/). 86 When a stray animal is found 
and is taken into possession by the finder thereof, he may, in the first in¬ 
stance, do it. with no criminal intent. Thereafter* if he changes his 
intention with regard to the animal and converts the animal to his own 
use he then commits an offence under Section 403. A finder of an article 
should take some steps in order to ascertain who the true owner is. If, after 
he has taken such steps, the true owner is not discovered, then, under certain 
circumstances, the finder may retain the article and in such a case \ie would 
not be held guilty of criminal misappropriation, but if he acts with reference 
to the article found in such a way that the true owner may nejver discover 


85. 


8 ALL 
( Nihna), 


51 ( Bandhu ) ; 9 ALL 348 


86. AIR 1930 Bom 176 \ 32 blr 356 : 31 
Or LJ 926 : 125 VC 712 (Mahadeo). 
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had been picked up by him, then undoubtedly he is attempting to 
create a situation where conversion of the goods to his own use would be 
easy. In such a case, naturally the conduct of the finder is criminal conduct 
and he would come within the ambit of Section 403. 87 Where bullocks 
follow a cow and disappear and are not found on search by the owner, the 
owner must be held to have lost possession of the animals and no theft of 
them can take place. The offence committed by the accused was that of 
criminal misappropriation. 88 A sheep intended for sacrifice at the Id escaped 
and strayed away from its owner and was captured the next day by (7, who 
was a constable. Instead of sending the animal to the pound Q. kept it. 
A few days later he was transferred to another Thana. He took the sheep 
with him to the second Thana and kept it there. Q was held guilty under 
Section 403. 89 

Where a person retains in his custody animals which have strayed 
away from a grazing ground and there is no evidence to show that they are 
stolen, he is guilty of an offence under Section 403. 52 ALL 200 ( Phukhand ), 
AIR 1957 Assam 35. 

When accused sold next day the mohur she had found on an open plain, 
she knew, or had the means of discovering, the owner, or that she omitted 
to use reasonable means to discover and give notice to the owner and did 
not keep the property for a reasonable time to enable the owner to claim 
it. It might have been different had the mohur been found on a thoroughfare, 
in which case the finder would naturally believe that the property had been 
recently lost and that the owner would be discoverable. But in this case the 
mohur may have been lying undiscovered on the plain for weeks. It is a fair 
inference that the owner had given up all hopes of recoverng it, and had 
abandoned his right of ownership. There can be no conviction under 
Section 403. 18 BOM 212 (Site). 

Where an article is found on a lonely road or some such place, there is 
nothing else to be done but to take possession of it for the time being, and no 
inference would arise against a person so doing. 90 A person finding money 
in a land purchased by him and appropriating to his own use cannot be 
convicted of criminal misappropriation. 1868 UC 8 ( Chodapa). 

Where a person lost some currency notes and they were found by a 
child in the street and ultimately came in the possession of the accused to 
whom they were traced and ultimately recovered within a short time of the 
incident, it was held that no offence was committed under Section 411. 91 
A person, finding a property of which, from the nature of it, there must 
be an owner, must take reasonable care of it and endeavour to find out the 
owner, but he is not bound to adopt extraordinary means for the discovery ; 
nor is he bound to be out of pocket in discovering the owner by means of 
advertisement. 98 was found riding on a mare which had strayed away from 
the possession of its owner. The day after he was found riding he confessed 
that he had found the mare hobbled, had unfastened the rope, and used it 
as a bridle, had mounted the mare intending to ride her to his house, being 
tired, and to loose her when he reached his house. Subsequently he stated 
before Magistrate that his intention was to take the strayed mare to a Police 


87. 1952 Cr LJ 904 ; AIR 1952 All 481 
(Ram Bharosey). 

88. 18 Cr LJ 300 (1) : 38 IC 332 Wga 
Shwe Z an )' 

89. AIR 1919 All 302 (1): 49 IC 778 : 


20 Cr LJ 218 (Sarju). 

90. 8 Cr LJ 250 : 1908 PR 11 (Phuman) , 

91. 39 Gr LJ 312:173 IC 317 (Ramai 

kal). 

92. 23 Cr LJ 401 : 67 IC 497 ( Sarajul ). 
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Station. He was convicted under Section 403. It was held that the convic¬ 
tion was illegal, for it could not be assumed that the intention of was 
dishonest. The subsequent statement being attributable to fear did not 
affect the question of guilt. 93 No offence is committed in taking posses¬ 
sion of Jogs of wood drifting in a river and keeping them unused in front of 
the house.® 4 No offence is committed if the property is sold when the owner 
is not found even after advertisement. AIR 1926 All 251. 

7, Mutual error. —Gases of finding present, however, much less diffi¬ 
culty than thqse of mutual error, t; e. where a wrong article has been both 
given and accepted, in mistake for something else which both parties believed 
they were dealing with. K.C.L., 215. 16 QBD 190 ( Ashwell) where fourteen 
judges were equally divided. 

8, Attempt. —The intention of the accused was admittedly a dishonest 
intention, viz., that of causing wrongful gain to himself and wrongful loss to 
the Post Office. To carry out that intention, he, for the time being, took 
the letters into his own personal possession, and out of the possession of the 
Post Office, or, in other words, he appropriated the letters. The letters were, 
until delivery, property to the possession of which the Post Office was entitled 
and should have been handed over in the ordinary course to the delivery 
peon, whose possession would, of course, in point of law, have continued to 
be that of the Post Office until such time as the letters were delivered. The 
accused by taking possession of the letters with the dishonest intention which 
he admitted was guilty, we consider, of the offence of stealing and of fraudul¬ 
ently appropriating the letters within the meaning of the section, and also 
of the offence of theft and of attempt to commit dishonest misappropria¬ 
tion of property. 14 MAD 229 ( Venkatasanii ). 

D who wanted to send by registered insurance post a letter with five 
currency notes each of Rs. 100 asked (7 to write the address on the envelope 
but tried to substitute another envelope in place of the original one and 
wrote the address on it. D’s suspicions having been aroused he demanded 
of £) the original envelope. An altercation ensued and the original envelope 
containing the currency notes and XPs coat were torn. It was held that the 
offence of robbery for which (7 could be held guilty was more or less technical 
and that (l should really have been charged with attempt to criminally 
misappropriate the notes and that the sentence should be reduced to one of 
six months. AIR 1933 Sind 139 : 344 Gr LJ 802 : 144 IC 427 {Rabu). 

9, Jurisdiction. — See also Note 25 under Section 405. “The offence 
of criminal misappropriation or of criminal breach of trust may be inquired 
into or tried by a Court within the local limits of whose jurisdiction any part 
of the property which is the subject of the offence was received or retained 
by the accused person, or the offence was committed.” Section 181 (2), 


Cr. P. C, 


The accused who was employed as agent in the company whose head 
office was situated at Nagpur where the books were maintained and the 
staff located, was entrusted on 12-1-1950 at Nagpur with a car belonging to 
the company for sale. The sale took place in Bombay and the proceeds , were 
paid over to him at Bombay between the 13th and the 14th of January, 1950. 
It was also clear from the evidence that the accused reached Nagpur 
on the 17th of January, 1950, but the sale proceeds were not credited 


93. 3 Cr LJ 299: 7 PLR 100 ( Muharn-- 94. 1 Weir 455 (Murugan), 


rnada ), 
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i& the company’s books nor the money paid over to the company then 
or thereafter. A charge-sheet was filed against him under Section 408, 
Penal Code, at Nagpur. The charge-sheet did not, either specifically or 
by necessary implication, refer to the embezzlement in Bombay, nor 
did it indicate that it took place in Nagpur. There was no evidence 
to show that prior to his leaving for Nagpur the accused had entertained or 
even been animated with an intention to misappropriate the sale proceeds 
and there was nothing to show that he had utilised the funds during the 
period of his stay at Bombay for four days for his own use. 

It was held that the venue of enquiry or trial of a case like the present is 
primarily to be determined by the averments contained in the complaint or 
charge-sheet and unless the facts there are positively disproved, ordinarily 
the Court where the charge-sheet or complaint is filed, has to proceed with it 
except where action has to be taken under Section 202, Criminal P. C. 

It was also held that in the circumstances it was uncertain whether the 
offence of embezzlement was committed at Bombay or Nagpur. Section 182 
definitely applied and the Court at Nagpur had therefore jurisdiction to 
inquire into the offence. It was held that Section 182 was a specific provision 
and not a general principle of law, and was supplemental to the 3rd clause of 
Section 181 (2). AIR 1957 SC 196 (JT. P. Gkiara) : Cr LJ 322. 

In the case of an offence under Section 403, even in the absence of any 
evidence on the point, it will be fair to presume that the accused retained the 
property which is the subject of the offence, at the place where he resides : 
and the Court of that place will, therefore, have jurisdiction to try the offence. 
18LAH 299 (Hussain). 

Omission to mention the amount in a charge under Section 409 is not 
fatal if the accused is not misled. AIR 1956 Mad 209 (M. S. Ganesan) ; AIR 
1953 SC 462 followed. 

10. Charge.— See also Note 26 to Section 405. When the accused is 
charged with criminal breach of trust or dishonest misappropriation of money, 
it shall be sufficient to specify the gross sum in respect of which the offence is 
alleged to have been committed, and the dates between which the offence is 
alleged to have been committed, without specifying particular items or exact 
dates, and the charge so framed shall be deemed to be a charge of one offence 
within the meaning of Section 234 : 

Provided t hat .the time included between the first and last of such dates 

shall not exceed ohe year. Section 222 (2), Cr P. C. 32 CAL 1085. 31 CAL 
928 ; 49 ALL 312 ; 27 ALL 69 ; 24 ALL 254 ; 1940 ALJ 796 ; 22 MLJ 112 : 
13'Cr LJ 15 (Ramappa) ;12 blr 226 ; 11 Cr LJ 337 ; AIR1927 Cal 409 : 28 Cr LJ 
469 a . V 

' N * 

\ . A charge under Section, 405 is-, defective if it omits to set out the time ancl 
manner of the entrustment alleged with sufficient particularity. 60 CAL 1316 
(Singha). . \ • , 

If two persons are,responsible for a’ {disappropriation, the charges against 
-them must be of misappropriation in one case and of abetment in the other. 
.If is, of course, opejr to the. Court to*frame charges in the alternative, firstly, 
that A misappropriated the.money, B being the abettor'; or, secondly, that B 
misappropriated and A was the abettor. ‘.13 Cr LJ 506 : 15 IC 650 : 16 CWN 
600 (Girwar). - 
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accused person was employed as a pay clerk and his duties were to 
receive from his masters cheques in respect of certain amounts which had be¬ 
come due and payable on certain bills. He had to cash the cheques, keep the 
proceeds with him and from time to time make payments thereout as and 
when those bills were presented to him. He was charged with having com¬ 
mitted a breach of trust in respect of Rs. 19,651 odd between April 30, 1927 
and July 6, 1927. It was held that the accused was rightly charged with 
criminal breach of trust. 53 BOM 119 ( Bhatkhande). 

Model charge.—You—on or about—at—-dishonestly misappropriated or 
converted to your own use movable property to wit—and thereby committed 
an offence under Section 403, I. P. C. 

11. Trial and conviction.—If a person commits breach of trust of or 
misappropriates different sums of money, he commits so many offences. But 
it is not desirable that he should be tried as many times, when he could have 
been tried for all of them at one trial. 57 GAL 17 (Awasthi). 

Where monies are dishonestly misappropriated and false accounts or 
vouchers prepared for the purpose of screening the misappropriation, the 
offence of falsification becomes a part and parcel of the offence of misappro¬ 
priation and the whole transaction must be considered practically as one 
offence consisting of criminal misappropriation. 1 Cr LJ 105 : 6 blr 94 
(. Anant ). 

Criminal trial need not be stayed pending civil suit between the parties. 
1943 ALL 27 ( Pannalal ).. Trial of three charges of misappropriation (or cri¬ 
minal breach of trust) and three charges of falsification of accounts under 
Section 477-A in respect of the items misappropriated is illegal. 95 

Joint trial of three charges of embezzlement in one year with three 
charges of falsification of accounts of corresponding entries is not valid. AIR 
1956 All 466 FB. (Sri Ram Varna), AIR 1952 Bom 177 FB. : Gr LJ 779; 
AIR 1955 Sau 77 : Cr LJ 1399 FB ; AIR 1954 All 501 : Gr LJ 1072 relied 
on. AIR 1956 SC 116: Cr LJ 291 ; AIR 1956 SC 149: Cr LJ 322 
distinguished. See also AIR 1926 Bom 110 (Af. K . Metha). 

Misappropriation of money misappropriated during one year which is 
considered as an offence under Section 222 (2), Cr. P. C., and the several 
acts of falsification of accounts committed to conceal such embezzlement can 
be regarded as parts of the same transaction and the accused can be jointly 
tried for these offences under Section 235 (1), Gr. P. C., AIR 1955 Sau 91 
(Vaghji) ; AIR 1953 Ori 258 (G. Samal): 

See also Note ‘misjoinder of charges’ in Appendix ‘charge 5 . 

The offence under Section 403 is a minor one compared with one under 
Section 409. AIR 1956 Andhra 31 ( P. Mahanti). 

12. Definite sum or property,—There must be a finding Ss to the de¬ 
finite sum or property misappropriated. 96 Conviction cannot be in respect of 
property not charged or in respect of the sale proceeds of the property 
charged. 97 On a charge of criminal misappropriation, it is sufficient if the 


95. 49 BOM 892: 27 blr 1343 (Ala- 
riant) ; 41 CAL 722 (fl. B, Das) ; 30 
MAD 328 (/Cast) ; 21 PAT 113 (/?. 
Lall) ; 10 PAT 463 : 12 PLT 696 
{Michael) ; 83 Cr LJ 265 : 55 CLJ 


111 . 

96. AIR 1925 Cal 260 : 40 CLJ 555 : 26 
Cr LJ 532 (Khirode). 

97. 41 CAL 844 ( Balthasar ) ; 7 Cr LI 
372 : 12 OWN 577 {Bipradas) 
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prosecution establishes that some of the money mentioned in the charge has 
been misappropriated by the accused, even though it may be uncertain what 
is the exact amount so misappropriated. 98 

It is not open to the accused charged under Section 409 to put a 
defence that prosecution have failed to prove embezzlement of particular 
sum with which he is charged, although they have succeeded in proving em¬ 
bezzlement of other sums. Such defence cannot hold good. 99 Prosecution 
must clearly establish the nature and quantity of the property over which 
accused got dominion. 29 OWN 260: AIR 1925 Cal 501 : 26 Cr LJ 662 
(i Singleton ). 

13. Proof. —See also Notes 3, 4 and 12. It is not for the accused to 

prove honest dealings with the money entrusted with him, but for the pro¬ 
secution to prove the reverse. Where the accused gives an explanation that 
he was robbed of the money and establishes a prima facie case, the jury must 
acquit him, even if they are not convinced of the explanation, the reason 
being that the main burden of proof (i. e. y beyond reasonable doubt) rests 
upon the prosecution. Prosecution must show that actually the money had 
been misappropriated by the accused, or had been used by him for purposes 
other than those for which it was meant. In such a case the jury ought to be 
told that the burden of proving the case lies entirely on the prosecution ; that 
if the explanation given by the accused is in their opinion reasonably true,, 
even though they are not convinced that it is, they ought to give the benefit 
of doubt to the accused. Where instead of charging the jury in this way, 
the judge directs them that in view of the admission of the accused that he 
had* received the money for the specific purpose, he would be guilty of the 
criminal breach of trust unless he succeeded in proving that he had been 
robbed of the amount, it is a serious misdirection causing a failure of justice. 1 
in a case of criminal misappropriation, prosecution need not. prove the actual 
mode of misappropriation, but they must prove dishonest misappropriation, 
It is incorrect to say that once the prosecution has proved that the accused 
* has received money on account of another and is unable to show from his 
accounts that, and how, he has used it properly, the conclusion must be that 
he has misappropriated it because the onus shifts to him. 3 

> 

Direct evidence of dishonest conversion to the accused’s own use, of the 
.money entruted with him, can seldom be found, and such dishonest intention 
and conversion have to be inferred from the proved facts and circumstances of. 
each case. AIR 1959 Ori 159 (Ashutosh Roy). 

Something more than mere negligence in supervision or dereliction of duty 
and negligence in seeing that the rules about remittance of money are observed 
is required. 3 The prosecution must prove that the accused misappropriated hr 
converted the amount in question to his own use and that too dishonestly. 
To ‘misappropriate’ means ‘improperly setting apart for One’s use. to the 
exclusion of the owner’. ‘Converts’ means appropriation and> ealing\ with 
property of another without right as it is his own propertyDishonesty 
may be proved by evidence or may be presumed from the circumstances but 
under no circumstances can it be assumed as a matter of-coui^e.. \ Where it 

-~- , -i v - . 
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jisStwit clear from the evidence what the accused did with the money during 
the period he was in possession of it, the Court cannot assume, in absence 
of any evidence to show or circumstances to infer, that he misappropriated 
the amount dishonestly. Mere retention of money is not itself sufficient 
to conclude that the accused was guilty of criminal breach of trust. AIR ' 
1956 Mys 40 (Durugappa) ; AIR 194l' Mad 761. Although the burden of 
proof of entrustment of money rests in the prosecution it is proved that he 
had not paid the amount, it is for him to prove satisfactorily that he had 
not embezzled or misappropriated it. AIR 1950 Sau 13. AIR 1934 Cal 
532. Mere retention of money would not necessarily raise a presumption 
of dishonest misappropriation, after the prosecution discharges the burden of 
proving entrustment, it is not necessary for it to prove in what manner 
the money alleged to have been misappropriated has been spent by 
the accused. If it is shown that money entrusted to the accused for a 
particular purpose was not returned by him in accordance with his duty, 
it lay on him to prove his defence. It may well be that the retention may¬ 
be for a short period and this would be consistent with his innocence. But 
it cannot be said that the retention can under no circumstances amount 
to dishonest misappropriation unless the prosecution proves active dishonest 
conversion. The question is one of fact in each case and unexplained 
retention of money for a long time might well be sufficient to raise the 
inference of guilt. AIR 1955 Sau 100 ( Devraj ). Not only has the 

prosecution in a case of criminal misappropriation to prove that the accused 
received the money and has not accounted for it but also to prove that he 
converted it to his own use. Proof of receipt and failure to account is 
naturall • a long way towards proof of misappropriation, but it is not the 
whole way. 1 Prosecution must prove facts from which the only possible 
inference which can reasonably be drawn is that there was a dishonest 
intent. 33 blr 1518 ( Jagannath ). False entries and denial of the receipt 
of money is conclusive proof. 5 PAT 582 (Chandra Prasad). It is not neces¬ 
sary in order to establish dishonesty, that the prosecution should establish 
an intention to retain permanently the property misappropriated. An inten¬ 
tion wrongfully to deprive the owner of the use of the property for a time 
and to secure the use of the property for his own benefit for a time, may be 
sufficient. It is not necessary or’ possible in every case to prove in what 
precise manner the money was spent or appropriated by the accused because 
under the law even temporary retention is an offence provided that it is 
dishonest. The essential thing to be proved in such cases is whether the 
accused was actuated by dishonest intention or not. The failure to account 
for the money proved,to have been received by the accused or giving a false 
account as to its use' is generally considered to be a strong circumstance 
against the accused. The mental act or intent to deprive the master of his 
property is the gist of the offence. The English Law is thus stated in 
Halsbury’s Laws of England (Volume 9, part 13, parapraph 892): “The crime 
of embezzlement is so complete when the servant fraudulently misappropriates 
the property, and he is not necessarily entitled to be acquitted because he 
has made true and correct entries in his master’s accounts.” But if the money 
received for the employer is accounted for and not denied, the fact of not 
paying it over without some evidence of fraudulent intent is not sufficient proof 
of the felony. “If the prisoner does not deny the receipt or appropriation of 



1938 Nag 4+5 : NLJ 239 : 39 Cr LJ 
895 ( Gopal) which relied on AIR 1934 
Cal 532; AIR 1932 Oudh 145 and 
AIR 1936 Fat 350. 
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l^o^rty which he is accused of embezzling, but acknowledges that he 
received it and alleges a right, or an excuse for detaining the property, 
unless it is clear that such allegation is merely a pretence, he ought not to be 
convicted of embezzlement,” This is of course the briefest summary of the 
decisions and the last proposition is based on a decision in R . v . Norman , 
1842 Car & M 501, which has not always been followed in subsequent 
cases. The principles to be borne in mind in a prosecution for embezzlement 
were examined in L, E. Lanier v. The King , 1914 App Cas 221, where 
the essence of the offence is said to be that “the conduct which is libelled 
has been a wilful appropriation by the accused of the property of another, 
or, after possession of the same has been acquired, a wilful squandering or 
destruction of it to his prejudice. The mixture of the funds' of another 
with one’s own funds may be in many cases natural and proper, in other 
cases convenient but irregular, and in the third, both irregular and criminal. 
The distinction between these cases require to be treated with the greatest judi¬ 
cial care, so as, while observing the amplest civil responsibility, to prevent the 
third or criminal category from being extended to mistaken though con¬ 
venient acts. This is only to say that apart from constructive criminal res¬ 
ponsibility, which of course may be imposed by statute, a Court of Justice 
cannot reach the conclusion that crime has been committed unless it be a 
just result of the evidence that the accused in what was done or omitted 
by him was moved by the guilty mind.” 5 Where the prosecution succeeds 
in proving receipt of money by accused for a particular purpose and makes 
out a case of entrustment of such money, it is for the accused to prove his 
defence and not for the prosecution, to prove the mode of misappropriation. 
Mere retention of money would not necessarily raise a presumption of 
dishonest intention, but it is a step in that direction. The fact that money 
entrusted to be used for a particular purpose, was not used for such purpose : 
that there was retention for a sufficiently long time, would justify the 
inference that the accused did not intend to pay 6 . It is not necessary for 
the prosecution to show that an accused person has actually expended 
some portion of the money which was entrusted to him. 7 All the necessary 
ingredients must be strictly proved. If prosecution allege that accused got 
dominion over 34 bags of peacock feather, prosecution must establish that 
ail the 34 bags contained feather. Evidence that one bag was opened and 
was found to contain feather is not enough. 29 CWN 260: AIR 1925 Gal 
501 : 26 Cr LJ 662 (.Singleton /. G). Dishonest misappropriation may some¬ 
times be inferred from the circumstances without direct evidence. 8 On 'a 
charge of criminal misappropriation, it is sufficient if the prosecution 
establishes that some of the money mentioned in the charge has been 
misappropriated by the accused, even though it may be uncertain what is 
the exact amount so misappropriated. 52 BOM 280 : 30 blr 325 ( Byramji ). 

Where (^deposited a very much smaller amount than that remitted, and tri¬ 
ed to pass off the altered clialan as genuine, there was a dishonest misappro¬ 
priation of the difference. 9 In a prosecution for criminal breach of trust delay 
in making remittance to the head office of moneys received according to depart- 


5. 15 PAT 108 ( Chaturbhuj) ; 1842 Car 7. 

& M 501 [Norman), 1914 AC 221 
(Lanier) ; 22 GAL 1017 FB (Chungo) ; 8. 

10 PIT 483 (7. Misra) ; 11 PLT 319 

(H. Mahtab) : 6 LAH 257 (Dina), 9. 

6. AIR 1934 Cal 532 : 38 CWN 467 : 35 

Cr LJ 1279 (Akshoy) ; AIR 1915 Cal 

266 : AIR 1925 Cal 613 relied on. 


1889 PR 36 (fCesho Ram) ; 6 LAH 257 
(Dina). 

1 1 Cr LJ 44: 3 IC 762 (Girsham) ; l ' 
Cr LJ 478. 1905 UBR 19 (NgaT/ia). 
22 CAL 313 (Lolit) ; 36 Cr LJ 522 : 
AIR 1935 Bom 30 : 36 blr i 120 (K*~ 
shavrao ). 
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tal rules is a circumsfance to be taken into consideration and it may be, 
if there is no explanation, prima facie evidence of dishonesty. But where an 
explanation is available mere delay in making the remittance in the absence 
of proof of conversion or falsification of accounts is nothing more than 
evidence of breach of departmental rules. 10 

It is neither necessary nor possible in every case of criminal breach of 
trust to prove in what precise manner the money was spent or appropriated 
by the accused, since by law even temporary retention provided it is dishonest 
is an offence. But wjiefe there is no direct evidence of misappropriation 
and one is left to surmise as to what use was made by the accused of money, 
one ought to require clearer evidence of dishonest intention than in a case 
where there is direct evidence to prove that the money was appropriated by 
the accused for a particular use which is inconsistent with his position as a 
trustee of the money. * 11 The burden of proving the accused person's guilt 
rests throughout on the prosecution, and if the prosecution does not of itself 
discharge that burden, its deficiencies cannot be supplemented by any finding 
that the accused has not proved his innocence, In a prosecution under Sec¬ 
tion 409 y in reSpfect of c>rtain amounts and false entries in accounts the 
failure, ofThe accused to explain or to prove his explanation of suspicious 
entries in the accounts cannofbh made the basis of his conviction. When there 
is nothing but'certain suspicions 4 entries in the accounts, and there is no case 
that the accused attempted to suppress all traces of his embezzlements by any 
manipulation of the accounts, and there is no evidence at all as to any use 
Thade of \tfie money alleged, to have been misappropriated or as to the 
accused*s financial circurnstaiices which might render probable a case of 
misappropriation, it is hot saf^lo convict the accused, as it cannot be said 
that the dishonesty ha&been proved beyond reasonable doubt. .1937 MWN 
58Q (Rama Rao ). V \ 

To a charge* of criminal breach of trust the accused pleaded that he 
had rendered accounts as the agent of S to her and has paid the sums in 
quesfipn to her by fhe direction of her trustee. Neither £ nor the trustee 
were called to prove that these sums were not so paid. There was no onus 
on accused to prove the payments. 1896 U. G. 860 (R, Gatiesh). Where at the 
trial for an offence under Section 406, the accused admits having received 
the money alleged to have been misappropriated by him, but defends himself 
by saying thprt he made it over to the proper person, the onus does not lie 
on him" to prove payment, but on the prosecution to prove non-payment * 
for, h is only when latter is proved that a presumption will arise of mis¬ 
appropriation or breach of trust. 1896 U* G. 872 ( Bari). AIR 1934 Sind 22 
( Bhikchand} 

13~a, Evidence of similar acts of misappropriation or embezzle¬ 
ment.— See Mote 8 to Section 14 in author’s commentary on Evidence Act. 

The appellant had a stamp advance of Rs. 50. Here was a shortage 
to the extent of.Rs. 19-M-O. The evidence as to the appellant having 
been found using a previously used stamp was relevant as proving mens rea 
in relation to., the offence under Section 409. If the evidence was believed, 
and there is \no reason why it should not be believed, then it furnished 
unmistakable evidence of mens rea . The fact that the appellant was no 


10. 29 Or LJ 90 : 106 IC 682 (Parmod). 

11, AIR 1930 Pat 209 : 31 Or LJ 249; 121 IC 321 (FI. Mahtab). 




longer charged with any offence either under Section 262 or under Section 
263, cannot affect the admhixoility of this evidence. AIR 1955 Cal 608 
{Adwait). 


Note 13-e] of offences Against property 



13-b, Absconding.— Coleridge J. in Rex v. Williams , 7 C & P 338 
said :—“The circumstances of the prisoner having quitted her place and gone 
off to Ireland is evidence from which you may infer that she intended to 
appropriate the money, and if you think that she did not so intend, she is 
guilty of embezzlement”. See also 6 LAH 257 {Dina). 

13-c. Burden of proof ,—See Note (burden of proof) in commentary 
on Section 405, See also Note 13 to Section 420. 

The onus of the general issue i. e. dishonest misappropriation lies on the 
prosecution, and in the absence of any evidence of dishonesty the accused 
is entitled to acquittal. Where the accused has come forward with a plea 
which relates to settlement of accounts and where the prosecution has not 
produced any evidence of any dishonest misappropriation, the accused can¬ 
not be convicted merely on the basis of any presumption. AIR 1958 Andhra 
765( Venkanna ). AIR 1940 Mad 329 and 1936 Mad WN 825. 

It is not necessary or possible in ever) case to prove in what precise 
manner the accused person has dealt with or appropriated the goods of his 
master. The question is one of intention and not a matter of direct proof 
but given a false account of what he has done with the goods received by 
him may be treated a strong circumstance against the accused person. In 
the case of a servant charged with misappropriating the goods of his master 
the elements of criminal offence of misappropriation will be established if 
the prosecution proves that the servant received the goods, that he was 
under a duty to account to his master and had not done so. IF the failure 
to account was due to an accidental loss then the facts being within the 
servant’s knowledge, it is for him to explain the loss. It is not the law of 
this country that the prosecution has to eliminate all possible defences or 
circumstances which may exonerate him. If these facts are within the 
knowledge of the accused, then he has to prove them. Of course the prosecu¬ 
tion has "to establish a prima facie case in the first instance. It is enough to 
establish facts which give rise to a suspicion and then by reason of Section 
106 of the Evidence Act to throw the onus on him to prove his inno¬ 
cence. If under the law it is not necessary or possible for the prosecution 
to prove the manner in which the goods have been misappropriated then 
the failure of the prosecution to prove facts it set out to prove the manner 
of misappropriation or the identity of the goods would be of little relevance. 
AIR 1959 SC 1390 [K. Kumar). 

In criminal cases, the onus of proving the general issue never shifts 
and it lies upon the prosecution to prove beyond reasonable doubt the guilt 
of the accused. Where the accused gives some explanation which may reason¬ 
ably be true, even though it may not be believed by the Judge or the Jury, 
he or they must acquit him, because the onus lying on the prosecution of 
establishing the guilt of the accused beyond reasonable doubt has not been 
discharged. 

Thus, where the accused is able to establish that due to incessant rain 
the paddy supplied to him by the Government for milling it into rice was 
damaged resulting in short delivery of rice, then there is no ‘mens tea! on the 
part of the accused and hence an inference regarding dishonesty of the accused 
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Pot be justified. '^IR 1955 Tri 35 (< Gopal ). AIR 1933 CaJ 300: AIR 
1934 CaJ 425 and AIR 1920 Pat 663 referred to. 


13-d. No misappropriation by accused who is not in a normal 
$tate of mind. —The -state-of mind in which the petitioner was did not 
exclude the existence of a dishonest intention which is an essential ingredient 
of the offence of criminal breach of trust. Evidence certainly relevant for 
the purpose of ascertaining whether the petitioner’s state of mind rendered 
it possible or likely for him to have entertained a dishonest intention when 
he dealt with the moneys entrusted to him. AIR 1939 Mad 353 {Joseph). 


14 


Dispute really of civil nature. —See Note 23 to Section 405. 

• V 

15. Section 403 is minor offence compared to Section 409. —AIR 

• 1956 Andhra 31 


404. Dishonest misappropriation of property possess¬ 
ed by deceased person at the time of his death. —Whoever 
dishonestly misappropriates or converts to his own use property, 
knowing that such property was in the possession of a deceased 
person at the time of that person’s decease, and has not since 
been in the possession of any person legally entitled to such pos¬ 
session, shall be punished with imprisonment of either descrip¬ 
tion for a term which may extend to three years, and shall also 
be liable to fine ; and if the offender at the time of such person’s 
decease was employed by him as a clerk or servant, the imprison¬ 
ment may extend to seven years. 

• Illustration 

£ dies in possession of furniture and money. His servant A, before the money comes 
into the possession of hny 'person entitled to such possession, dishonestly misappropriates 
itr. A lias committed the offcncC f d^fined in this section. 

1. Dishonest misapjvropriatioii of property possessed by de¬ 
ceased person at the lime of his death.— Every word in the section and 
all ity ingredients are irty)ortant. See illn. See commentary on S. 403. 

Section 404 is intended to punish servants and managers who can have 
possibly nought to or interest in the effects of a dead man and not near 
relatives who take possession under a claim of right. Where, therefore, a 
mother takes possession of her son’s .movables as against the daughters-in-law 
and discharges\one o£ the debtors of her son from his obligation, she cannot 
be convicted of an offence under S. 404. AIR 1915 Mad 506 (1) t 25 IG 
514 : 15 Cr LJ 602 (Karri). 

See AIR .1963 Iv£P 106 iaNote 1 to S. 390. 

V * . 

Where the accused took possession of the property from a person who 
was entitled to.be in possession and was in possession at the time of the death 
of the deceased,.the ingredients of Section 404 cannot be said to be satisfied. 
AIR, 1956. M Bh .49 (Dhilii) which relied on 6 BHC 33, 23 GAL 372 
ancl dissented from^IR 19 25r All 67$. The object of Section 404 is to afford 
protection bf ,property which by reason of its being peculiarly placed, needs 
protection where'the pehjdn who expected and entitled to look after it after 
the death of a person hayiot appfeared on the scene. AIR 1956 M Bh 49. See 
also AIR 1958 MP 192 in Note 1 to Section 390 (case of removing of ornaments 
from dead body). \ \> 
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2. Property. — See Note 11 to Section 405. In 6 BHGR 33 (i Girdhar) and 
12 WC 39 (. Nobinckunder ), it was held that the word ‘property’ in S. 404 refers 
only to movable property. See also 23 GAR 372 [j■ Sinha) y a case under 
Section 405. Differing from Bombay and Calcutta High Courts, Allahabad has 
held the view that the word ‘property’ in Section 404 is unqualified and not 
limited to movable property. AIR 1925 All 673: 27 Cr LJ 17 : 91 IC 49 ( Dated 
Khan). In this case the conviction under Section 404 was in respect of rafters 
removed from a house which became movable property after severance from 
the house. 6 BHG 33 and 23 CAL 372 were followed in AIR 1956 M Bh 49 
(.Dhulji ) which dissented from AIR 1925 All 673 and held that Section 404 
does not apply to immovable property. 

3. Charge.—Property should be specified in the charge. AIR 1954 
Assam 259 : Gr LJ 1833 ( Wallang). 

Model Charge. —In the model charge under Section 403, before the 
words ‘and thereby’ add the words 11 to 45 in Section 404 ; and change the 
section to Section 404. 


Of Criminal Breach of Trust 


405. Criminal breach of trust. —Whoever, being in any 
manner entrusted with property, or with any dominion over 
property, dishonestly misappropriates or converts to his own use 
that property, or dishonestly uses or disposes of that property 
in violation of any direction of law prescribing the mode in 
which such trust is to be discharged, or of any legal contract, 
express or implied, which he has made touching the discharge of 
trust, or wilfully suffers any other person so to do, commits 
“criminal breach of trust”. 


Illustrations 


(a) Ay being executor to the will of a deceased person, dishonestly disobeys the law 
which directs him to divide the effects according to the will, and appropriates them 
to his own use. A has committed criminal breach of trust. 

(b) A is a warehouse-keeper. Z> going on a journey, entrusts his furniture to A , under 
a contract that it shall be returned on payment of a stipulated sum for warehouse- 
room. A dishonessly sells the goods. A has committed criminal breach of trust. 

(c) A , residing in Calcutta, is agent for residing at Delhi. There is an express or 
implied contract between A and Z> that sums remitted by £ to d shall be 
invested by Ay according to Z'* direction. Z remite a lakh of rupees to A, with 
directions to A to invest the same in Company’s paper. A dishonestly disobeys 
the directions and employs the money in his own business. A has committed 
criminal breach of trust. 

(d) But if A, in the last illustration, not dishonestly but in good faith, believing that it 
will be more for advantage to hold share in the Bank of Bengal, disobeys Z 's 
directions, and buys shares in the Bank of Bengal,"for Z> instead of buying 
Company’s paper, ' Here though Z should suffer loss, and should be entitled to 
bring a civil action against A, on account of that loss, yet A, not having acted dis¬ 
honestly, has not committed criminal breach of trust. 

(e) A 9 a revenue officer, is entrusted with public money and is either directed by law, 
or bound by a contract, express or implied, with the Government, to pay into a 
certain treasury all the public money which he holds. A dishonestly appropriates 
the money, A has committed criminal breach of trust. 
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(/) A , a carrier, is entrusted by £ with property to be carried by land or by water. A 
dishonestly misappropriates the property. A has committed criminal breach of 
trust. 


L Criminal breach of trust. 

2. Bona fide claim and not pretence. 

3. Whoever. 

3a. Agent. 

3b. Association. 

3c. Auctioneer. 

\3d. Banker or Cashier. 

3e. Employee. 

3f. Executor de son tort. 

3g. Partner. 

3h. Pledgor and pledges. 

3i. Stake-holder. 

3j. Married ivoman. \ 

3L\Wjfe. 

31. Minor over 12yqars of age. 

Director .♦ \ 

. A In any manner. 

5. .Entrusted with the property or with 
dominion over properly. \ 

5a. Bfitrustment by contract. * 
fib'. Hiring is not entrustment. 

• Sale ofgqods is not\ntrustmmt. 

%l. Security deposit. 

5e . Cheating and entrustment. 

Object of trust. 

Entrdstment of rrtoney. 

Hire-purchase agreement. 

Pledge . 

Obtaining by trick or decipi or false pre¬ 
tences. 

Property. ■ 

Property includes Sale proceeds of goods 
\ entrusted or goods purchase d with money. 

1 lb Property intended for destruction. 

1. Criminal breach of trust. 


14. 


15. 


6 . 

7. 

8 . 
9. 

10 . 

11 . 

Ha. 
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12. Dominion over property. 

13. Dishonestly misappropriates or converts to 
his own use. 

13a . Not dishonest although intentional. 

13b . Shortage or short delivery of goods or short 
payment. 

Dishonestly uses or disposes of properly 
in violation of any direction of law prescribe 
ing the mode in which such trust is to be 
discharged. 

Dishonestly uses or disposes of property in 
violation of any legal contract , express or 
implied, which he has made touching the 
discharge of such trust. 

15a. Property intended for destruction. 

15b. Illegal contract. 

Use for a different purpos 
Retention not conclusive of breach of trust. 
False explanation or acounting or omission 
to account. 

Wityully suffers any other person so to do. 
Attempt. 

Abetment. 

Conspiracy to commit criminal breach of 
trust. 

Dispute really of civil nature. 

Civil liability for breach of trust, 
jurisdiction . 

Charge. 

Trial. 

Burden of proof and proof 
Definite sum or property . 

Section 405, Penal Code and S. 

Prevention of corruption Act. 

See illustrations. Every word 


any 


16. 

11 . 

18. 

19. 

20 . 
21 . 
22 . 

23. 

24. 

25. 

26. 

27. 

28. 

29. 

30. 


(1) W 


m 


the 


section and ail its ingredients are important. 12 

, Where it is proved that the Secretary "of a Co-operative Society has 
converted : the money of the Society in his hands to his own use or expended 


12. AIR 1940 Mad 329: 190 10 123 : 4,1 
Or LJ 824 ( Krishnan ); AIR 1928 Lah 
382: 112 IC 850: 30CrLJ18(M. 
L. Pritchard) ; AIR 1936 Mad 1: 37 
Cr Li 142 : 159 IC 656 IJ. A1 elver) ; 
AIR 1921 Cal 531 : 23 Cr LJ 2201: 65 
IC 1004 (Court) ; 1949 NAG 620: 
1949 MLJ 382 ( Thakarsi); 52 Cr LJ 
28: AIR 1951 Cal 206 {Kauai Lai) ; 
AIR 1942 Oudh 473 : 43 Cr LJ 830: 


202 IC 382 (Ramnalh Dave) ; 36 Cr LJ 
119: 152 IC 513: AIR 1.935 Lah 31 
(Chanan Singh) ; AIR 1919 Pat 570: 
52 IC 430: 20 Cr IJ 654 (Ram 
Khelawan); 1933 MWN 246 (Scsha- 
chalam); I Cr LJ 385 : 10 Bur LR 110 
(Ko Set Shwin ]; 1 Or IJ 730 FB : 
2 LBR 216: 10 Bur LR 249 (Nga 
Te); 16 \VC 39 (Isser). 
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it purposes other than the purposes of the society, he would be guilty of 
criminal breach of trust for such conversion or expenditure must necessarily 
be dishonest. AIR 1958 Ker 103 (Kunhikannan ). See AIR 1959 MP 185 in 
Note 1 to Section 24. 

Where a person takes from a goldsmith a gold jewel for showing it to 
his wife and placing an order for a similar jewel if she approved of it but 
fails' to return it and retains it with himself towards some debts clue to him 
by the goldsmith, he will be guilty of an offence under Section 406 of the 
Indian Penal Code. He has utilised the jewel for a purpose not intended 
and against the express agreement. The mere fact that the jewel is intact 
is irrelevant. 1949-2 MLJ 296 (if, Appanna ). 


Dishonest misappropriation or conversion. 

Section 403. 


-See commentary on 


A necessary element of the offence of the criminal breach of 
trust is that there should be entrustment of property to the accused. T he 
entrustment may be in any manner. Another alternative is that the accused 
may get dominion of the property in any manner. In both cases, the law 
contemplates that the accused person should receive the money and hold it 
on behalf of the other, so that he should be the trustee of the property. AIR 
1957 All 122 (S. P. Singh ) : Cr LJ 170. 

Provided there is entrustment of property it matters little whether the 
complainant on whose behalf property was entrusted was the owner thereof 
or not and whether liability for the amount of money entrusted could have 
been lawfully enforced or not. 61 blr 885 (D. Dalpatram). 

The sections dealing with offence of criminal breach of trust namely 
Sections 405 to 409, are intended to punish an offence of which dishonesty 
is the essence. Every breach of trust is not criminal. It may be intentional 
without being dishonest or it may appear to be dishonest without being 
really so. In such cases the courts should be slow to move and this caution 
is all the more necessary because there is a tendency to secure speedy result 
by having recourse to criminal law. 52 Cr LJ 1178 {Abdul Karim). 

The Commentary on Section 403 is applicable to Sections 405 to 409. 

The bare refusal by the accused to allow the removal of a box in his 
house by the complainant, unless some debt due to him by the complainant 
was paid, did not amount to a criminal breach of trust. 13 Certain movable 
property was attached in execution of a decree. The officer of the Gourt 
who made the attachment placed the property in charge of the accused. 
When the time for auction sale of the property arrived notice was issued to 
the accused to produce the property. They evaded service of the notice 
on several occasions and the property was not produced. It was held that 
the accused could not be convicted of criminal breach of trust under Section 
406, inasmuch as the property had not been misappropriated or converted 
to the use of the accused, nor had it been used or disposed of in any manner 
contrary to the terms of the trust. 11 Every breach of trust gives rise to suit 
for damages, but it is only when there is evidence of a mental act of fraudulent 
misappropriation that the commission of embezzlement of any sum of money 
becomes a penal offence punishable as criminal breach oi trust under 
Section 408 and Section 409. It is this mental act of fraudulent misappro¬ 
priation that clearly demarcates an act of embezzlement which is a civil 


13. 


6 Cr LJ 
rayana). 


330 : 17 MLJ 413 (Adma¬ 


il. AIR 1918 All 406 (1) : 47 IC 875 : 
19 Cr LJ 975 {Hartmtn). 
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fig or tort from the offence of criminal breach of trust punishable under 
ection 408. 15 It is not correct to say that Section 405, consists of two parts, 
one a positive part, which deals with what is known as criminal misappro¬ 
priation or conversion of the property, and the other a negative part, which 
consists of dishonestly using or disposing of the property in violation of any 
direction of law or any contract touching the discharge of trust. Both the 
parts are positive in their nature. In the first case the positive part consists 
of criminal misappropriation and the conversion of the property and in the 
second case the positive act consists in dishonestly using or disposing of the 
property in violation of any direction of law or prescribed mode of trust 
or legal contract. The using or disposing of, are definitely acts and not 
omissions. That would not amount to a negative act. Even in the second 
instance unless the property is disposed of or used the offence would not be 
committed. AIR 1956 All 619, 626 ( Hiralal ). £) who fails to credit 

employee’s deduction from provident fund is guilty. 16 

It is not criminal breach of trust if goldsmith to whom gold is entrusted 
neither makes ornaments nor returns gold if dishonest intention is not 
proved. 17 

Value of property entrusted is immaterial. —A cancelled cheque 
falls within the meaning of the term “property” as used in Section 405, even 
if it is worth no more than the value of the paper upon which it is written. 
In the matter of a conviction for criminal breach of trust the question of the 
value of the property iri respect of which the breach of trust is committed is, 
except so far as Section 95 of the Code is concerned, quite immaterial. 
27 ALL 28 (Mania). 

2. Bona fide claim and not pretence. —See also Note 2 (bona fide 
claim) to Section 403. Unless the claim of the accused is merely a pretence 
and not a bona fide claim, no offence under Section 409 is committed where 
the accused not only has got dominion over the property but in laying 
some claim over it even though it turns out that the claim is not in law 
sustainable. 18 Where money is not paid because it is claimed by a third 
person, there can be no offence. 28 GAL 362 (Patter). 

If a man is proved to have had a reasoliable claim against another for 
more than the sum of money belonging to the other in his hands, his 
retention of it, and even his user of it for his own purposes would not amount 
to criminal breach of trust because the intention could not have been dis¬ 
honest, that is to say, to cause wrongful loss or wrongful gain. 19 

Too narrow an interpretation should not be placed on the word “dis¬ 
honest” so as to lead to substantial injustice. In payment for cloth valued 
Rs. 43-12-0 purchased from accused, the complainant sent him a hundred 
rupee note. The latter did not send back any change alleging that money 
was due to him and refusing to give the change until the account was 
settled. It was held that the conduct of accused was not dishonest so as to 
hold him guilty under Section 406. 20 When a bona fide claim of title is 
raised, founded or unfounded, the accused is entitled to acquittal, but 
whether the claim is bona fide raised or not is a question of fact and has to be 
determined in the circumstances of each case. 21 


58; 


15. AIR 1937 Oudh 331 . 168 IC 
1937 OWN 505 (Kanhaiya Lai). 

16. AIR 1961 NIP 37 (Akbarbhai JVazarali ). 
AIR 1960 Bom 53 {Dayalal). 

17. AIR 1963 (2) Cr LJ 474: 1963 CUT 
589 ( Amritlal ). 

18. AIR 1924 Cal 908: 81 IC 829:25 


Cr LJ 1053 ; 28 OWN 831 (Harry). 

19. AIR 1940 Mad 329 : 190 IC 123 : 41 
Cr LJ 824 (Krishnan). 

20. AIR 1933 Pat 554 : 144 IC 918: 34 
Cr LJ 915 ( Baijnaih ). 

21. AIR 1920 Pat 663: 57 IC 273 ; 21 
Cr LJ 609 (Panchi). 




, Note 3-e] of offences against property 

Whoever : 3-a. Agent.'—The rule that a prosecution does not lie 
where the account between the agent and the principal was a running 
account and no final settlement has yet taken place does not apply where 
the prosecution is laid in respect of specified, identifiable and ascertainable 
sums and not of a general deficit in the account. 23 An agent, authorised 
to lend his master’s money, commits an offence if he lends it to himself 
without his master’s permission. 1933 MWN 256 (R. Chetliar). 

In AIR 1962 Gal 197 ( Nelson ) it was held that there was neither 
entrustment to nor dominion of the commission agent. 

See AIR 1964 Bom 195 in Note 2?a to Section 11. 

34*. Association.—If any person, being a member of a partnership 
or one of two or more beneficial owners of any money, goods, or other 
property, steals or embezzles such property, he is by statute liable to be 
tried, convicted, and punished for the same as if he had not been a member 
of the partnership or one of such beneficial owners. 

“Persons are joint beneficial owners if they form an association for an 
object which is not criminal, although by reason of non-compliance with 
statutory regulations the association does not constitute a legal entity. 

“Any person is a joint beneficial owner for this purpose who has an 
interest of any kind in the proper disposition or distribution of the property 
other than that of a mere trustee or agent.” Halsbuiy. Vol. 9, Section 
1282. 1894-1 QB 548 (Tankard) ; 19 Cox 424 (Mat). 

3-c. Auctioneer.—An auctioneer is not liable for criminal breach of 
trust merely because he does not punctually carry out every term in the agree¬ 
ment e. g., as to the date of the sale and the time of payment of the proceeds. 
41 CAL 844 (Balthasar). 

3-d, Banker or Cashier.—A Shroff or Banker, employed by the 
Officer Commanding a Battery, to keep custody of and to account for the 
receipts and disbursements pertaining to the Government Funds without 
having any power of disposition over them or using them in his business as 
banker is a trustee as regards those funds and his failure to produce cash for 
the entire balance due amounts to criminal breach of trust either under 
Section 406 or 408. The essence of misappropriation is that property itself 
should not be at the disposal of the person in his possession according to his 
wish. 8 Cr LJ 492 : 1908 PR 19 : 3 PWR 97 ( Hira Lai). 

A Banker is not guilty of criminal breach of trust in respect of moneys 
due to a customer from the bank which are simply debts and are fully at the 
disposal of the banker. 1901 PR 32 ( Raushanrai ). 

3-e. Employee.—Where a municipal board undertakes house scavenging 
by means of “customary sweepers” the rubbish and night-soil collected by 
the sweepers is the property of the Board ; if a Sanitary Inspector having 
induced the sweepers to deposit the matter collected by them in a place other 
than that prescribed by the board, thereafter sold it for his own benefit, it 
was held that he was rightly convicted of criminal breach of trust. 45 ALL 
281 (Mori Lai). When the manager of a branch office of a bank receives 
Government Promissory Notes from a constituent under a contract of pledge 


22. 8 Mys LJ 385 (Sitaramachar). 
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as security for overdrafts granted to the latter and gets them entered into the 
books of the bank, the Promissory Notes pass into the possession of the bank, 
over which, apart from the pledge, it has banker’s lien. The manager 
becomes entrusted with dominion over the Promissory Notes to hold them 
as security against the overdrafts. If, before the overdrafts are satisfied, 
either Pro (onto or completely, the manager returns the Promissory Notes, 
though shown in the books of the bank as still deposited there, and the 
constituent re-pledges them with other banks, the manager commits the 
offence of criminal breach of trust and the constituent abetment thereof. 
1943-1 CAL 493 (, Sailendra). 

Employee who gave security. —Security deposit by an employee is 
a sum which the employer is entitled to retain as long as it is necessary to 
secure him against losses which may be occasioned by the employee’s default. 
This would usually be until accounts between the employer and the em¬ 
ployee have been adjusted. During such period no one, not even the em¬ 
ployee who has made the deposit, may deprive the employer of his right to 
retain the amount deposited. The surreptitious withdrawal by the employee 
of his security deposit before accounts have been adjusted amounts to 
criminal breach of trust on the part of the employee. 1938-2 CAL 257 
(Surendra). 

Security deposit is given by an employee on terms that it will be 
refunded when the accounts are duly submitted and accepted. An employee 
cannot be allowed to determine his own liability in the matter and take 
what he considers to be the balance due to him on his leaving service. 
If he does so without the consent of his master he commits criminal breach 

of trust. 1946-1 CAL 17 {Surendra) which followed 1938-2 CAL 257. 

An employee of a zamindar furnished certain amount as security. 
At the time of leaving his service he handed over the account papers to his 
master. One item of expenditure shown in the account papers was the item 
withdrawn by him being the money that he had put in as security for his 
service. It was held that in such case dishonest intention could not be made 
out on the part of the employee. It might be that he took a wrong view 
of his civil rights in taking avvay the amount due as his security : but he 
believed that he had the right on giving up his service. Hence he could 
not be convicted under Section 405. AIR 1936 Cal 520 : 38 Cr I.j 56 : 1-65 
IC 720 (Abdul Majid). 

It is difficult to hold that the money deposited by an employee with the 
employer as security is not property dominion over which is entrusted to the 
employer. Even assuming that the employer is entrusted with dominion 
over such deposit the mere failure on his part to return it promptly on demand 
by the employer after the termination of his service is not sufficient for his 
conviction under Section 406, in the absence of evidence that he has not got 
the money still with him or that he has converted it to his own use, especially 
when it was agreed between them that the deposit would be returned to the 
employee on the termination of his service provided there were no discrepancies 
which the employee does not explain. 481 CWN 734 (Granewell). 

3-f. Executor de son tort. —It is not sound to hold a person guilty of 
the offence of criminal breach of trust upon the basis that he became an 
executor de son tort. 58 CAL 1051 (6i isenbihari). 

3-g. Partner. —Criminal breach of trust may be committed by a 
partner. When a partner is proved in fact to have been entrusted with the 
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-pat{tnership property or with dominion over it, and has dishonestly 

propriated it or converted it to his own use, he may be convicted of an 
offence under Section 405. It is difficult, however, to conceive how such a 
situation could arise - Each partner is co-owner of the whole of the common 
stock though he receives or pays share only in profits and losses arising there¬ 
from, and it is difficult to conceive how he can be entrusted with or with 
dominion over his own property or how he can dishonestly misappropriate 
it or convert it to his own use. 23 A partner who receives the money of a 
partnership on account of himself and his co-partners does not do so in a 
fiduciary capacity. No criminal prosecution is, therefore, sustainable against 
him under Section 406 for misappropriating partnership money. 1950 NAG 
379 ( Jaikrishna ). 

Where a sum of money is entrusted to a partner specifically for being 
deposited as a security for tenders, the partner is given exclusive dominion 
over that money and if he misappropriates the same, the offence under 
Section 406 is prima facie made out against him. AIR 1956 V P 7 (, Janki) 
which relied on AIR 1951 Cai 69 FB and dissented from AIR 1950 Nag 
91 : 51 Cr LJ 607. Partner can be held to be guilty of criminal breach of 
trust in respect of partnership assets. 60 blr 1413 (Z). if. Agarwal). 

Where one partner is given authority by the other partners to collect 
moneys or property of the firm he is entrusted with dominon over that 
property, and if he dishonestly misappropriates it, then he comes within 
Section 405, 21 Suth WR Cr 59 and AIR 1932 Bom 57 relied on. AIR 1949 
Pat 69 distinguished. 24 

Charge can be framed under Section 405 against a partner who is 
entrusted with dominion over property and who dishonestly misappropriates 
it (but not rendering accounts or withholding share of profit is not enough).* 5 

In the case of a partnership, every partner has dominion over the 
partnership property by reason of the fact that he is a partner. This is a 
kind of dominion which every owner of property has over his property. 
But it is not dominion of this kind which satisfies the requirements of Section 
405. The prosecution must further establish that dominion over the assets 
or a particular asset of the partnership was, by a special agreement between 
the parties, entrusted to the accused person. If in 4 the absence of such a 
special agreement a partner receives money belonging to the partnership 
he cannot be said to have received it in a fiduciary, capacity or in other 
words cannot be held to have been “entrusted’ 1 with dominion over partner* 
ship property. r s . '• 7^.: 

Where, therefore, under an agreement between the partners the working 
partner is authorised to recover the dues of the partnership <and to spend 
the money for the business of the partnership, he cannot be said to have 
been guilty of criminal breach of trust, even with respect to the dues* realised 


23. 60 CAL 1316 (Singha) : 1894-1 Ch 
343 (Priddocke v. Bhurt) ; 13 bglr 307 
(Okhoy) ; 33 Cr LJ 317 : 33 blr 1518 ; 
AIR 1932 Bom 57 (, Jagannatk ); 40 
Cr LJ 942 : AIR 1939 Lah 406: 184 
IC 358 (Shamlal) ; 21 Cr LJ 338 : 55 
IC 674 : 1 PLT 127 ( Bhudhar) ; 6 blr 
553 : l Cr LJ 757 (Chet la) ; AIR 1942 
Mad 182: 43 Or LJ 395: 198 IC 
543 (Dinchlage) ; AI R‘1940 Mad 265 : 


24. 

25. 


Ml Cr LJ 398: 187 IC 126 {Manda- 
vatli ); 41 Cr LJ 796 : 189 IC 769 : 
AIR 1940 Cal 371 (Alla Rakha) ; 1941 
RANG 547: AIR 1941 Rang 342 : 
197 IC 797 (Velaga); 21 WO 59 
’ ( Okhoy). 

AIR 1962 SC 1321 (A. A. Dalmia), 
AIR 1964 Raj 267 (Chiranjilal v. 
Raja Ram Singh ). . * \ 
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from certain person by not depositing them in the Bank as alleged 
by the prosecution. AIR 1951 Gal 69 (FB) approved. 26 

Partners are joint owners or co-owners of the entire partnership property. 
Each partner is co-owner of the entire property. Therefore it cannot be 
said that a partner who receives partnership property is entrusted with 
property or with dominion over property belonging to another person. Nor 
can it be said that a partner receiving partnership property is entrusted with 
his co-partner’s share of that property. What share his co-partner has 
will be known only on dissolution and accounts. It follows that during 
the subsistence of the partnership there cannot be, except by special agree¬ 
ment, any entrustment of a partnership property with a partner. Thus where 
the facts of the case relate only to an ordinary partnership dealing it is 
difficult to say that the petitioners who are partners were entrusted with 
partnership property or with dominion over partnership property by their 
co-partner and that the petitioners have been guilty of criminal breach of 
trust as defined in Section 405 and cannot be held to be guilty under Section 
409, It was held further that even if the allegations in the complaint are 
assumed to be true, they only indicate civil proceedings according to 
Partnership Law. 1959 JK 19 which followed AIR 1951 Gal 69 (FB) and 
21 WG 59 (FB) and dissented from AIR 1940 Mad 365 and AIR 1932 
Bom 57, 

Where one partner is given authority by the other partners to collect 
moneys or property and he is entrusted with dominion over that property and if 
he dishonestly misappropriates it, he comes within Section 405. AIR 1932 Bom 
57 was relied on. Section 405 applies in terms to any person who is “in any 
manner entrusted with property, or with any dominion over property”. There 
is nothing in principle why a partner being one of the co-owners of partnership 
property cannot be entrusted with that property or with dominion over it. 
The view that he cannot be so entrusted runs counter to the provisions of 
Section 80 read with Section 94 of Trusts Act. Section 80 of that Act which 
although does not apply directly to partnership assets indicates that a partner 
is “bound in a fiduciary character to protect the interes t of another per¬ 
son”. Illustration (c) to that section shows that a partner is a trustee of the 
partnership funds. Usually, where a partner is prosecuted for criminal breach 
of trust, it is very difficult to prove a dishonest intent which is an essential 
ingredient of the offence because in many cases it is impossible to say what 
share the partner may have in the net assets of the partnership on dissolution 
and accounts. But where that intent is clearly established there is no reason 
why a partner could not be convicted of criminal breach of trust in respect 
of a partnership asset. 

Where a person who was the working partner was in charge of the assests 
of the partnership, and he, contrary to the provisions of the partnership 
agreement prohibiting him from withdrawing money for his personal use before 
the settlement of account at the end of the year, misappropriated a certain 
amount and made a false entry as though that amount had been paid to the 
financing partner, It was held that he was clearly guilty of criminal breach 
of trust under Section 406. The fact that he brought about the false entry 
made it clear that his intention was dishonest. If the accused had not been 
found guilty under Section 406 he would have been convicted for criminal 
misappropriation under Section 403. Misappropriation which a partner may 


26. AIR 1965 SC 1433 (J 'Seiji Raghavji v. 
State of Maharashtra) (1965) 1 
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z&xtip .riit is necessarily of specified property inasmuch as partnership property "is 
specific and ascertainable. The fact that the partnership account is a general 
account has relevance only to existence of dishonest intention of the partner 
and not to whether the property is specific and is jointly owned. AIR 1959 
Bom 486 ( D . K. Agarwal) : 60 Bom LR 1413. 

In the absence of any agreement to the contrary, all the partners hold, 
use and have interest in the whole of the partnership property. They have 
community of interest and hence their rights in the property are not mutually 
exclusive. So long as the partnership subsists this property cannot be 
deemed to be separate property of any partner. No partner therefore can 
claim exclusive interest in the property nor till the dissolution of partnership 
and the accounts any specific item of property can belong to any partner to 
the exclusion of others. Such being the incidents of ordinary partnership no 
entrustment of property within the meaning of Section 405, I. P. G. is possi¬ 
ble. Entrustment contemplated by this section is of the property which is 
not his and which he does not hold in his right. The entrustment or domi¬ 
nion of the property must be by one as against the other. Since the partner¬ 
ship property is as much the property of one partner as it is of his co-partner 
or co-partners, it cannot attract the operation of an offence of Section 406, 
I. P. C. The sections relating to criminal breach of trust do not admit of 
an interpretation that there can be entrustment of property belonging to 
one’s own self. 

Of course, the case would be different if there be a contract as contem¬ 
plated by Section 15, Partnership Act between the partners that a particular 
property would be the separate property of the partner. 

Therefore unless there is a special agreement which admits of operation 
of Section 405, I. P. C. a partner cannot be prosecuted for criminal breach 
of trust in respect of partnership property. AIR 1958 Andhra 555 (A Id. Abdul) 
which relied on AIR 1951 Gal 69 FB : 52 Cr LJ 723. 

In a case under Section 408 if it appears to the Court that the relationship 
between the parties is one of partnership and that the criminal case is an out¬ 
come of a dispute as regards their respective liabilities, a conviction for 
embezzlement under Section 408 cannot be sustained. 27 A charge under 
Section 406, cannot be framed against a person who, according to the complai¬ 
nant, is a partner with him and is accused of the offence in respect of property 
belonging to both of them as partners. 28 Section 406 applies to a case of 
partner dealing with partnership property. Where therefore one partner is given 
authority by the other partners to collect money or property of the firm, he is 
entrusted with domain over that property, and if he dishonestly misappro¬ 
priates it he comes within Section 406. 29 Partner cannot be prosecuted for con¬ 
verting to his own use the share of another partner. 30 A person who is the 
proprietor of firm cannot be held criminally liable for breach of trust where 
there was no personal entrustment of the goods to him but to the firm. 81 A 
partner is entitled to be called upon for an account of the expenditure of the 
money, which he has received, and it is open to him to spend the money 
received by him and to account for it in dealing with the partnership. 


AIR 


27. 32 Cr Lj 620 (2) : 130 IC 833 
1931 Pat 159 (Ragho). 

28. 52 CrLJ 723: AIR 1951 Cal 9 (Bhutan). 
AIR 1959 JK 19: AIR 1951 Cal 69 
(FB); 21 WO 59 (FB). [contra AIR 
1940 Mad 365 ; AIR 1932 Bom 57]. 


29. 33 Cr LJ 317 : AIR 1932 Bom 57 : 33 
blr 1518 ( Jagannath ) . 

30. 49 Cr LJ 543: AIR 1948 Cal 292 
(Man Mohan ). 

31. AIR 1949 Pat 69: 50 Cr LJ 108 
( Bindeshwart ). 
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re it was not satisfactorily made out that this was not done and could not 
emade out in the absence of a proper demand for accounts, it was held that 
there was no dishonest conversion, which would justify his. conviction under 
Section 406. 35 CAL 1108 ( Debi Prasad ). 

3-h. Pledgor and pledgee. — See Note 9. 

3-i. Stake-holder. —A stake-holder who misappropriates to his own use 
the stakes deposited with him for a wager, is liable to prosecution for criminal 
breach of trust under Section 406. 1 Or LJ 730 FB (JVage Te). 

3-j. Married woman. —A married woman may be convicted as a bailee, 
if she fraudulently converts the same to her own use or the use of any person 
other than the owner thereof. 31 LJMC 22 (Robson). But see 8 Cox 440 
(Denmour ). 

3-k, Wife. —Wife is in joint possession with her husband arid cannot 
therefore be convicted of criminal breach of trust. 1864 Weir 3rd Edn. 
266. • . ' 11 . 4 : " . ' 

34. Minor over 12 years of age. —Can be held guilty if there was 
actual entrustment whether the property could have been legally entrusted 
or not. AIR 1959 All 698 ( Kalka Prasad ). 

3-m. Director. — See AIR 1962 SC 1821 in Note 5. 

Director of a Company. —Directors, who are trustees of funds under 
their control but not trustees of debts due to the company are not guilty of 
criminal breach of trust for wrongful remission of debt. 33 

4. In any manner. —The words “in any manner ” in Section 405 do not 
enlarge the term “ entrustment ” itself and, unless there is entrustment, the 
transaction in question cannot be affected by the terms of that section. 1947-1 
GAL 97 (i Satyendra ). The manner need not necessarily be proper or legal. 
13 WC 77 (R. D. Day). The words “in any manner” used in Section 405 
would show that the entrustment of the property with the accused may be 
brought about in various ways. Hence offence of breach of trust can be 
committed even in respect of property obtained by cheating. AIR 1936 
Mad 1 : MWN 914 ( Mclver ). But see Note 10. No trust, if a loan. 33 

Entrustment of property. —Directors are not only agents but in some 
sense and to some extent are in the position of trustees. AIR 1936 Lah. 408 
and (1872) 8 Ch A 149, and (1878) 10 Ch D relied on. 3 * 

When Section 405 which defines “criminal breach of trust” speaks of a 
person being in any manner entrusted with property, it does not contemplate 
the creation of a trust with all the technicalities of the law of the trust. It 
contemplates the creation of a relationship whereby the owner of property 
makes it over to another person to be retained by him until a certain con¬ 
tingency arises or to be disposed of by him on the happening of a certain 
event. The person who transfers possession of the property to the second 
party still remains the legal owner of the property and the person in whose 
favour possession is so transferred has only the custody of the property to be 
kept or disposed of by him for the benefit of the other party, the person so 
put in possession only obtaining a special interest by way of a claim for 
money advanced or spent upon the safe keeping of the thing or such other 


32. AIR 1963 Cal 64 (Indra)- 

33. AIR 1960 All 387 (R. Singh). 
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incidental expenses as may have been incurred by him where securities have 
been delivered with a view to cover the repayment of any overdraft by the 
pledgor Bank to the pledgee Bank and it is agreed that they are to be dis¬ 
posed of on the arising of a stipulated contingency only, then by the very fact 
of the delivery of the securities to the bailee the latter becomes a trustee in 
terms of the contract, not for all purposes, but only for the limited purpose 
indicated by the agreement between the parties. The pledgor in such a case 
only transfers his possession of the property to the pledgee who has a special 
interest in the property of enforcing his charge for payment of an overdraft, 
if any, whereas the property continues to be owned by the pledgor. If in 
such a case there is no overdraft, the pledgor Bank can ask for a return of 
the securities at any time. And the securities having continued to be the 
property of the pledgor Bank the pledgee Bank, or its Managing Director, has 
no right to deal with them. In such a case the Managing Director, holding a 
power-of-attorney on behalf of the pledgee Bank, can be said either to have 
been entrusted with the property in a derivative sense or to have dominion 
over the securities as a banker; and thus in either case, the first essential 
condition for the application of Section 409, Pena! Code, is fulfilled, 36 

5. Entrusted with property or with any dominion ever pro¬ 
perty. —“A ‘trust’ is an obligation annexed to the ownership of property, 
and arising out of a confidence reposed in and accepted by the owner, or 
declared and accepted by him, for the benefit of another, or of another and 
the owner.” Section 3, Trusts Act (II of 1882). 

There should be some entrustment of property or dominion over property 
in order to constitute an offence under Section 409, Penal Code, but it is 
not necessary that this entrustment should be attended by all legal formalities 
required for the creation of a trust. If the parties or at least the person 
who takes away the property does not intend to take away the property as 
his own or for his own benefit but takes it away with the intention that it 
will continue to be the property of the person from whose possession it 
has been taken this conduct, will evidently create an entrustment and if 
the person so taking away the property subsequently converts it to his own 
use then it will be a case of criminal breach of trust and not of 
criminal misappropriation. Thus where the allegation in the complaint 
made to the Superintendent of Police was that the sub-inspector of police 
concerned wanted to search the potli containing the currency notes and 
therefore the complainant made over the potli to the officer and that the 
officer after counting the notes returned them to him but that he found 
that the total amount returned to him was short by a certain amount the 
allegation amounts not to a complaint of an offence under Section 403 but 
of an offence under Section 409 which is cognizable offence. If no 
complaint is,therefore, registered and no roport under 157, Cr. P. G. is sent 
to the District Magistrate or accepted by him in the case against the sub¬ 
inspector and the sub-inspector is dismissed, there is no compliance with 
the express provisions of para 486 of the U. P. Police Regulations and also 
a denial of opportunity to the officer to have the question of fact determined 
in his favour at a judicial trial. AIR 1958 All 584 (Babu Ram). 

Where the money was realised by the applicant representing that the 
amount was due as canal dues, no entrustment of the property with the 
applicant, either on behalf of the State or on behalf of the person who 
paid the money, came into existence. Hence the only offence, which, on 
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facts, the applicant could be held liable for, was the offence of cheating 
and obtaining delivery of property by commission of that offence which 
would be punishable under Section 420, Penal Code. The appropriate 
provision of law is only Section 420, and Section 409 could not apply at 
all. AIR 1957 All 122 {S. P Singh) ; Gr LJ 170, which followed AIR 1936 
Mad 353 and 1927 AG 487. 

The property in respect of which criminal breach of trust can be 
committed must be the property of some person other than the accused or 
the beneficial interest in or ownership of it must be in some other person 
and the offender must hold such property on trust for such other person 
or in some way for his benefit. 36 Section 405 does not limit the offence 
to the case of persons who are entitled to be called trustees in the technical 
sense. The section is couched in broad terms and covers any person who 
is in any manner entrusted with any property. Where a person manages 
a large property under a definite agreement that he should get 3/5ths for 
bis own use and spend 2/5ths on certain religious and educational objects, 
if it can be proved that he has converted to his own use some portion of 
the 215ths share of the profits which he should devote to these objects, 
he may be properly convicted of an offence of breach of -trust. 37 Where 
money was advanced by P only because of the confidence reposed by him 
in () on the strength of his undertaking, even if that confidence was 
abused, there was no breach of trust. The words “entrusted” and trust”- 
in Section No. 405 cannot he construed in their loose popular sense as 
distinguished from their strictly legal sense. Such latitude was not 
permissible in interpreting a penal enactment. 38 Looking at the section and 
illustrations, it is clear that before a person can be convicted of the offence 
he must have in some way become entrusted with property or with dorni- 
nion over property of which he is not the beneficial owner, and whilst 
holding or having dominion over such property, he must have dishonestly 
done one of the acts enumerated in connection with it. One of these acts 
is the dishonest use or disposition of the property in violation of any legal 
contract, but the legal contract must be one the person has made touching 
the discharge of the trust. 39 (< Entrusted ” is not necessarily a term of law. 
It may have different implications in different contexts. In its most gene¬ 
ral significance all it imports is a handing over of the possession for some 
purpose which may not imply the conferring of any proprietary right at 
all.’ 9 Per Lord Haldane in Lake v. Simmons , 1927 AC 487. See also Note 
10. Although a person could not have obtained a permit to purchase an 
article, if it had not been intended that the article would be used for a 
certain specific purpose, the purchaser cannot be said to have been entrus¬ 
ted either with the property or of any dominion over the property. He cannot, 
therefore, be guilty of criminal breach of trust, even if he diverts and 
disposes of the property for a purpose other than for which he was granted 
the permit. 1947-1 CAL 97 {Satyendra). The terms of Section 405 are 
very wide. It applies to one who is in any manner entrusted with pro¬ 
perty, or dominion over property. 40 The illustrations to Section 405 show 
clearly that the property comes into the possession of the accused either by 
an express entrustment or by some process placing the accused in a position 


36. AIR 1931 Mad 235 : 32 Or LJ 743 : 
131 10 449 (Ramaswami) ; 13CrLJ 
888 FB : 17 IC 824 ( Nga Po ). 

37. AIR 1930 Oudh 401 : 126 IC 395 : 31 
Or LJ 1012 (Naim Ala). 

38. 14 Cr LJ 145 FB : 19 IC 145 : 6 Bur 


LT 13 (Kock Cheng). AIR 1928 Sind 
106 (G. Das). 

39. 13 Cr LJ 888 FB : 17 IC 824 : 5 Bur 
LT 143 (Nga PoSeik). 

40. 1 Cr LJ 730 FB : 2 LBR 216 : 10 Bur 
LR 249 (Nga Te). 
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:-trust. 41 Where in the absence of deception a person obtains property 
for one purpose and uses it for another, he is guilty of an offence under 
Section 406. 43 Q as booking clerk recovered in excess of the legal charge but 
did not credit it to the Railway. It was held that he could not be convicted 
of the offence under Section 405. A trustee is a person in whom is invested 
the legal or formal interest in property, the equitable or beneficial interest vest¬ 
ing in and belonging to some other person. The legal and the beneficial interest 
both vested in and belonged to one and the same person, viz., Q., the Railway 
having no beneficial interest in the money dishonestly recovered and in 
fact in direct contravention of their own instructions. 43 The word “entrus¬ 
ted” in Section 405 is not used in its legal sense and is not necessarily a 
term of law. 11 may have different implications in different contexts. In 
order that money is '‘entrusted” to the accused within the meaning of 
Section 405, it should be transferred to him in circumstances which show 
that, notwithstanding its delivery, the property in it continues to vest in the 
prosecutor and the money remains in the possession and control of the 
accused as a bailee, and in trust for the prosecutor as a bailor, to be restored 
to him or applied in accordance with his instructions. 44 Entrustment to 
parcels clerk in a Post Office is not entrustment to the Post Master. 5 PAT 
578 ( Chandra Prasad). 

The words ‘in any manner’ used in Section 405 would show that the 
entrustment of the property with the accused may be brought about in 
various ways. Hence offence of breach of trust can be committed even in 
respect of property obtained by cheating. The word ‘entrusted’ in Section 405 
is not necessarily a term of law. It may have different implications in 
different contexts. In its most general significance all it imports is a hand¬ 
ing over of the possession for some purpose which may not imply the conferring 
of any pr oprietary right at all. 45 <0 was acting on behalf of the bank in 
purchasing the Government Promissory notes under the terms of the power 
of attorney and therefore as soon as he got the notes he became entrusted 
with them on behalf of the bank within Section 405, The fact that he falsely 
stated that he had paid the entire amount to the bank showed that his reten¬ 
tion was dishonest. O was, therefore, rightly convicted tinder Section 409. 46 
The expression ' entrusted ’ has a corresponding meaning and embraces all cases 

in which goods are‘entrusted’ (that is voluntarily handed over for a specific 

purpose) and are dishonestly disposed of in violation of any direction of law 
or in violation of the contract. To. bring a case within the mischief of 
Section 405 it must be established that there was a relationship of trust and 
confidence. If no fiduciary relationship is set tip by the transaction under 
which the offender obtained the property and'.if the relation between the 
complainant and the accused with reference to the property is that of debtor 
and .creditor etc,, a charge under Section 405 cannot be brought home to the 
accused. As pointed out in ‘Lake v. Simmons’,'1927-96'C] KB 621 ‘entrusted’ 
is hot necessarily a term of law. It may have'.different implications in 
different contexts. In its most general significance'all it imparts is a'handing 
over of .the possession for'some purpose which may-nof imply the,conferring of 
•any proprietary'right at all-. 47 • 


41. Air 19+9 Oal 207 •• 50 Cr'LJ 382 

(Basvdti). • . 

.42. AIR, 1919 All 300 (I) : 51 1C 173 : 20’. 
■ • CrLJ 4l3 {Raghubir). ' 

43. - AIR 1923 Lah 295 (J) : 75 'IC79 : 24 

Or LJ 879 ( Kurlrat). \ 

44. M949 NAG,620 : NLJ-.382 iThaknm). 
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whenever something whether it be money or any 
other thing is given to some person with some direction as to how it should 
be dealt with. This is also dear from Illn. (c) to Section 405, Penal Code 
which shows that where there is an express or implied contract between two 
persons that sum remitted by one to the other shall be invested according 
to the direction of the remitter, there is entrusfcmerit of the sum remitted. 
Where gold is given to a goldsmith whose business is merely to prepare 
ornaments, there is dearly entrustment of that gold to the goldsmith for the 
purpose of preparing the ornaments desired by the person who gives the 
gold. It is a question in each case depending upon the facts of the case 
whether payment of money would amount to entrustment or merely to 
payment of price in advance. Where, for example, the person to whom the 
payment is made, is, as appears to be the case in kamal Lai Dutta’s case 
(52 Cr Lj 28), a jeweller and has stock of gold, ornaments and precious 
stones with him, the payment would generally be an advance of price. But 
where the money is paid to a goldsmith viz . a person who makes ornaments 
and charges for his labour, it is to our mind quite dear that the payment 
amounts to an entrustment of the money to the goldsmith with a direction 
that he should use it for purchasing gold from the market and preparing the 
ornaments desired by the person making the payment. Such a case would 
be similar to the case in Illn. (c) to Section 405, where money is sent by one 
person to another with a direction as to how it should be used. In the case 
of a goldsmith, whose job it is to make ornaments and charge for his labour 
the payment of money with a direction that he should "purchase a cert ain 
quantity of gold and prepare ornaments would amount to entrustment and 
if such goldsmith dishonestly converted it to his own use iri violation of the 
implied contract that he should use it to purchase gold and prepare orna¬ 
ments, he will be guilty of criminal breach of trust. If there is dishonest 
misappropriation or conversion of the money to his own use, there will be a 
breach of that implied contract and an offence under Section 406 will be 
made out AIR 1956 Raj W(Mithalal). See also AIR 1951 Cal 206 : 52 
Cr LJ 28. 

A pony was brought to the pound at a police station and confined there 
under Act 1 of 1871. The books kept at the station showed that it had been 
sold by auction under that Act to G. The pony was purchased by £), the 
P.S.L from £?. The evidence showed that the pony had not been sold to G. 
It was held that D’s conviction under Section 406 was illegal as it was not 
proved that there was entrustment, dishonest misappropriation and intention 
to cause wrongful gain or loss. 16 WO 52 (R. Biswas ). 

Wherever a thing is utilised for a purpose not intended against an 
express agreement or implied understanding there will be an offence under 
Section 406. Where Q took a jewel from a goldsmith promising to return it 
and broke his promise and retained it towards some debts due to him and 
claimed it to be his own, he has caused wrongful loss to the goldsmith by his 
dishonestly retaining it and misappropriating it and £7 is guilty under 
Section 406. The mere fact that the jewel is intact with Q, is irrelevant. 48 

Where a waterproof coat is supplied to a railway servant on condition 
that on being damaged or lost, it will be renewed at the cost of the person to 
whom it was issued, the contract is a bailment and delivery of the water¬ 
proof coat is an entrustment. AIR 1934 Rang 41 : 35 Cr LJ 788 ( Them). 


48. AIR 1950 Mad 49 : 1949 MWN 631 : 51 Cr LJ 330 (Appama). 




Entrustment will ari 




Note 5] 


OF OFFENCES AGAINST PROPERTY 


was a Vice-President of a Municipality had received certain com¬ 
mission from a firm on the purchase of certain goods made by the. 
Municipality. The commission was paid to him personally. It was held 
that there being no trust* Q is not guilty of an offence under Section 409. 

4 RANG 128 (Gale). On the occasion of a fair a Municipal Committee 
issues licences to a number of persons to write receipts relating to sale 
transactions of cattle within the fair and show enclosure. The practice which 
was followed in this matter was to issue certain printed receipt books, each 
containing one hundred or fifty receipts. The licensee was to pay the price 
of each receipt book at the rate of eight annas per receipt in advance to the 
Municipal Committee and when he wrote the receipt in the fair, he was to 
charge eight annas per head of cattle from the seller plus his own writing 
charges. Should he be unable to use all the one hundred or fifty receipts 
in the receipt book, which he had b mght, he was to return the unused ones 
with the counterfoil, and get a refund from the Committee at the rate of 
eight annas per unused receipt. It was also provided that if the animal sold 
had a calf with it, two separate and consecutive receipts were to be issued 
for the animal and the calf respectively. The accused who was one of the 
licensees wrote receipts relating to two transactions of sale of she-buffaloes 
each one of whom had a calf with it, but instead of issuing four receipts as 
he should have done under the rules, he issued only two and charged one 
rupee from each purchaser and he was convicted of an offence under 
Section 406. It was held that the conviction under Section 406 was illegal 
as the accused had not been entrusted with any property or any dominion 
over property and had not misappropriated any property. 32 Gr LJ 300 : 
129 IG 298 : AIR 1930 Lah 408 (Labhu). 

A chaprasi was directed by a Tahsildar to affix censiis labels to houses 
and to collect one anna the cost of a label from each house-owner. But he 
collected more and appropriated the sum. It was held that he had not 
committed criminal breach of trust but cheating. 1881 AWN 32 {Mulehand). 
A village officer who is not authorised to receive grain in payment of assess¬ 
ment and who receives grain and grants receipt for public revenue cannot 
be convicted of criminal breach of trust. I Weir 465. Where goods are 
delivered to a person in pursuance of a contract for their purchase, there is 
no entrustment which would give rise to a trust and the mere fact that the 
person denies receipt of goods delivered does not render him guilty of an 
offence either of criminal misappropriation or criminal breach of trust. 49 
There may be an entrustment if it was intended to test a person’s honesty* 
2 Leach 1033 ( Hedge ). A, a paddy dealer, entered into an agreement with 
B, the'pbject of which was that A should supply B with certain baskets of 
paddy to be bought at a particular place and to be delivered at B's mills. 
On the same day, B advanced A Rs. 10,000 to enable him to obtain this 
paddy and it was agreed that the account should be settled by B taking over 
the ' paddy at the ruling market rate on the day of delivery. A undertook to 
use this sum to no other purpose than the purchase of paddy for B. 
Simultaneously, A executed five promissory notes for Rs. 2,000 each in favour 
of B bearing no interest. A was to bear the loss, if any, and was to retain 
the profit if any. It was held that there was no entrustment of the money to 
A within the meaning of Section 405. 50 Lending or advancing money or 
repayment of debt is not entrusting. In the case of a loan, the property in 
the money passes to the borrower. 

Where the accused took an advance from a trading firm on a promote 


49. 24 Cr LJ-332 : 72 IC 172 : AIR 
'Mad 51 GJP. S. V. Cketty). 


1924 50. 13 Cr LJ 838 FB : 17 IC 824 ; 5 

LT 143 {jVga Po Mk ). 


Bur 
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raising in 'vriting to use the money solely in buying paddy and to deliver 
the paddy to the firm s mill within 25 days the value of the paddy to be 
credited at the market rate of the day of delivery, it was held that the 
accused became owner of the money borrowed and could not be liable for 
criminal breach of trust on account oi his failure to purchase paddy with the 
money. 13 Gr LJ 269 : 14 IG 653 : 5 Bur LT It : 6 LBR 46 (Wong Tone). 

The question^ whether A entrusted property to B is one which depends 
upon the actual facts of the case and not merely upon the legal terms em¬ 
ployed by the parties. # If the real nature of the transaction is a loan, the fact 
that the parties in writing call it a trust, or agree that for the purposes of 
the Penal Code the property in the money shall be deemed to remain in the 
original owner or agree that the party receiving the money shall be liable 
lor criminal breach of trust if he applies the money to a purpose other than 
that agreed upon, would not bring that transaction within the scope of 
Section 405. X he Penal Code cannot be altered by agreement of parties 
80 to make Section 405 applicable to a transaction which is in its real 
nature a loan, if A receives money from B for certain specified purposes, 
the money is not. entrusted to A within the meaning of Section 405, if A is 
liable to return the money in any event. Therefore, the trust, if any, in this 
case is merely a technical or colorable trust. 15 Gr LJ 452TB : 24 IC 332 
{Nga Po). L instructed A > a jeweller, to make a gold chain and handed him 
lls. 300 towards the cost of gold and the cost of making it. A did not deliver 
the chain on the stipulated day nor did he return the money. A was, there¬ 
fore, prosecuted for an offence under Section 406. It was held that though 
A was guilty of dishonest and dishonourable conduct in not making the chain, 
he could not be said to have misappropriated the money because when it 
was paid to him it became his. His obligation thereafter was to produce 
the gold chain. I hat he failed to do and B could recover the money from 

A as money paid on a consideration which had wholly failed. That, how¬ 
ever, would not make the act of A, a criminal act, and as there was no 
entrustment in the case, there could be no question of an offence under Section 
406. 52 Gt LJ 28 : AIR 1951 Gal 206 (K&nai Lai). Where the accused took 

an advance from a trading firm on a pronote promising in writing to use the 
money solely in buying paddy and to deliver the paddy to the^ firm’s mill 
within 25 days, the^ value of the paddy to be credited at the market-rate of 
the day of delivery, it was held that such a dealing amounted to a loan pure 
and simple accompanied with an undertaking by the accused to buy paddy 
with the money and to sell the paddy to the firm at the current market-rate, that 
the advance was taken and made, as much for the accused’s benefit as for 
the benefit of the firm ; the fact that the firm was induced to make the loan 
by the accused giving the above-mentioned undertaking did not transform 
the loan into a trust; and that the accused became owner of the money 
borrowed and could not be liable for criminal breach of trust on account of 
his failure to purchase paddy with the money. 13 Cr LJ 269 ; 14 IC 653 
(Wong Tone). Where money was advanced to an accused on the undertak¬ 
ing that he should buy paddy at what rate he could and should sell to the 
advancing firm at the market rate on the day of delivery, the property in the 
money passed to the accused and his contract to use the money in a particular 
way did not operate to create a constructive trust. 14 Cr LT 145 - 19 IG 
145 (Kock Cheng). J 

Where money is paid as repayment of a debt there is no entrustment. 81 


51. AIR J919 Cal 155 ; 20 Cr LJ 151 : 49 IC 343 (Golam Hussain) ; 24 PAT 128 : ^6 PLT 
* >at ^7 if" 625; 48 Cr LJ 163 (Hitnaratn) ; 1901 PR 32 

(Roushan Rat). 





§■> Note 5-b] of offences against property 


A direction by Post Office Staff to Q, to help the postmaster who was 
inexperienced would not result in entrapment of money to ££. (7 cannot be 

held guilty of criminal breach of trust. 52 


Entrustment embraces all cases in which a thing is handed over by one 
person to another for a specific purpose, 53 


Before a person can be said to have committed criminal breach of trust 
within the meaning of Section 405, LP.G. it must be established that he 
was either entrusted with, or entrusted with the dominion over property 
which he is said to have converted to his own use. In order to establish 
“entrustment of dominion” over property to an accused person the mere 
existence of that person's dominion over property is not enough. It must be 
further shown that his dominion was the result of an entrustment. 54 


There is no entrustment when 
executing work. 56 


materials are issued to a contractor for 


5-a, Entrustment by contract. —See also Note 3-h. Where under 
an agreement entered into by the accused with the Government the accused, 
are under a duty to sell to persons the grain stored in the Unit established 
by Government and to keep the sale proceeds or pay over the sale proceeds 
to the Government and the accused sell the grain and misappropriate the 
sale proceeds thereof, there is an entrustment of property within the mean¬ 
ing of Section 409 and the charge must be deemed to be a charge for 
misappropriation of the sale proceeds. AIR 1956 Hyd 181 ( Mohd. Pasha). 
Where, the alleged facts were that the accused hypothecated to the complain¬ 
ant by a written contract, ail his claims as a contractor against Government 
in respect of work done and materials supplied to the Executive Engineer, 
and undertook regularly and without fail to convey and make over to 
applicant all cheques drawn by the Executive Engineer in his favour and 
subsequently, in violation of the said contract, cashed two such cheques and 
appropriated the proceeds, it was held that these facts constituted criminal 
breach of trust. 8 Cr LJ 24 ( Shuduthroy ). Mere breach of contract is not 
criminal breach of trust. 13 Cr LJ 888 FB : 17 IC 824 (Nga Po), 


See AIR 
1 SCWR 484. 


1965 SC 1319 ( Mohd . Sulalman v. Md . Ayub)^=(l9 65) 


5-b, Hiring is not entrustment. —The words of Section 405 do not 
embrace the case of a man who has taken an article on the hire and fails to 
produce it. There must be some evidence that he acts dishonestly. 33 Cr 
LJ 866 : AIR 1932 All 324 ; 140 IC 78 {Manni Lai). 

An owner of property in whichever way he uses his property and with 
whatever intention, will not be liable for misappropriation and that would 
be so even if. he is not the exclusive owner thereof. A partner has undefined 
ownership along with the other partners over all the assets of the partner¬ 
ship. If he chooses to use any of them For his own purposes he may be 
accountable civilly to the other partners. But he does not thereby commit 


any misappropriation. 
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Sale of goods is not entrustment. —28 GAL 362 {Patter). 

5-d. Security deposit.— See Note 3-e. 

5-e. Cheating and entrustment. —By placing debit vouchers and 
other papers before the managing agent for purpose of drawing cheques in¬ 
cluding wages already paid he had impliedly made a false representation 
and in inducing the managing agent to draw the cheques had cheated him. 
The amount so obtained by him could not therefore be said to have been 
entrusted to him. AIR 1957 Mad 722 ( Mamdayya) : Cr LJ 1284, which 
relied on AIR 1936 Mad 353 FB. When property is obtained by cheat-' 
ing, there is no entrustment. 37 

6. Object of trust.—Property may be entrusted even to prevent its 
being taken in execution of a decree, I Weir 463 ( Karuppa ), or even to test a 
person’s honesty. 2 Leach 1033 {Hedge). 

7. Entrustment of money.— The expression “ entrusted ” in Section 
405 is used in its legal and not in its figurative or popular use. The section 
makes no distinction between different kinds of movable property. If the 
expression “ entrusted ” is applied to a thing which is not money it would 
indebitably indicate that such thing continues to remain the property of the 
prosecutor during the period in which the accused is permitted to retain its 
possession or is permitted to have any domain over it. When money is 
“entrusted ” within Section 405 to the accused it should be transferred to him 
under such circumstances which show that notwithstanding its delivery, the 
property in it continues to vest in the prosecutor and the money remains in 
the possession or control of the accused as a bailee, and in trust for the 
prosecutor as bailor, to be restored to him or applied in accordance with 
his instructions. AIR 1928 Sind 106 : 106 IC 575 {Ghanshum Das). 

The fact that large sums of Co-operative Society were aliowed to remain 
with a person because he possessed extensive properties and consequently there 
was no danger to the sums and that after the appointment of that person 
as a Secretary of the Society he kept the surplus funds with himself, would 
not make such a person a banker of the society. The amounts deposited 
with him or kept by him must be held to have been entrusted to him and if he 
has utilised any amount of these funds for his own purpose it would amount 
to misappropriation. AIR 1956 Bom 524 {Ponda). 

Compensation money.— Where money is paid to a complainant as 
compensation for the compromise of a criminal case filed by him on condition 
that it must be returned if the case is not actually compromised, and the case 
is not subsequently compromised as the Court refused permission, the com¬ 
plainant does not commit any offence under Section 406, by denying that 
he ever received any compensation, as the compensation money paid is not 
money paid in trust. 53 CWN 79 {Kamal). 

8. Hire-purchase agreements.— In the case of hire-purchase agree¬ 
ments, disposing of the property contrary to the terms of the agreement is 
criminal breach of trust but not where the agreement is merged in a decree 
of the Court for the unpaid price only. 88 Mere non-payment of instalments 
is no offence if the property is not disposed of in violation of the hire-purchase 
agreement. AIR 1936 Cal 674 : 165 IC 827 ( Kalipada). 61 CWN 210 
(.S'. Milter). 


57. AIR 1960 All 103 [Sfadir). 

53. 45 ALL 588 {Cadd) : 16 Cr LJ 665: 
30 JC 649 : 17 blr670 [Silas) ; 15 Cr 


LJ 425 : 24 IC 161 (Mg. Mya) ; AIR 
1918 Cal 663 : 18 CrLJ 728 {Alec). ' 





OF OFFENCES AGAINST PROPERTY 



- 9 . Pledge.—A pawnee, who dishonestly disposes of the thing pledged 

to him in a manner not justified by the terms of the pledge, is guilty of cri¬ 
minal breach of trust . 60 P took a loan from Q,and pawned with him certain 
ornaments. When the loan was returned, instead of returning the ornaments 
forthwith Cl asked P to come over the next day to receive back the 
ornaments pawned. The next day Q, denied the pawn. It was held that 
(l was guilty under Section 406. 60 The complainant (pledgor) alleged that 
the applicant (pledgee) sub-pledged certain jewellery and refused redemption. 
It was found that the pledgee never received money and that he had not 
denied the pledge, though in his written statement he denied the pledge. 
It was held that there was no criminal breach of trust. The finding of 
dishonest intention as against the applicant cannot rest on the denial of the 
pledge contained in his statement in answer to the charge. For a finding as 
to the intention of a person, his statement or conduct after the charge is only 
a matter for presumption. The offence as against him must rest on events 
which happened on or about the time alleged in the charge. In the absence 
of any express condition to the contrary it was quite open to the pledgee to 
make sub-pledge of the jewellery. Mere sub-pledge therefore proves no 
intention of dishonesty at all. AIR 1922 Oudh 280 (Sarju Prasad), see AIR 
1956 SC 575 in Note 5. 

The act of the accused in dishonestly inducing the complainant to hand 
over the promissory notes, which the accused had pledged with the complai¬ 
nant as security for a loan by pretending that he required them to collect 
money from his debtors with the aid of which he would pay cash to the 
complainant, would constitute, if proved, an offence of cheating punishable 
under Section 420. It is not impossible under any circumstances for a person 
to commit criminal breach of trust in respect of his own property. In such a 
case the complainant has some sort of beneficial interest in the property and 
when he gives the notes to the accused for a definite purpose and the accused 
dishonestly disposes of them, there is both entrustment and dishonest misap¬ 
propriation . 61 Where the accused took for approval from a dealer certain 
jewels after signing his name for the articles in the amanath book kept by the 
dealer (no price being then fixed) and pledged them with another, without 
paying the dealer of the same, it was held that the property in the jewels 
continued to remain with the owner till the person entrusted with them chose 
to exercise his option or approved of them and the accused not having signi¬ 
fied the exercise of his option before he pledged them, he was guilty of 
criminal breach of trust. 10 Mys LJ 395 ( V . Sastri ). 

Where the contract between the complainant and the accused is that the 
pledged ornament would be returned to the complainant on payment of the 
entire dues, and the accused in spite of the payment retains it and uses the 
ornament as a pledge in respect of a completely independent transaction, he 
definitely uses the ornament in violation of the legal contract between the 
parties creating the trust. The debts being two independent transactions with 
two different persons altogether and as the pledge was only in respect of one 
of them, the creditor has committed an offence under Section 406, I.P.C., 
when in spite of the payment of his entire dues in respect of the transaction 
of the pledge he retains the ornament and dishonestly uses the ornament as a 
pledge against a completely independent transaction with a different person. 
AIR° 1955 Ori 145 ( Sanhari ). 


59. 6 Cr LJ 334 : 13 Bur LR 286 (Vadi- 
valoo). 

60. AIR 1936 Ca! 673 : 165 IC 905 : 62 


61. AIR 1923 Mad 597 : 72 IC 612 : 24 
Cr LJ 452 (Venkata Cohurunat/ia). 
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No criminal* breach of trust when sub-pledge is effected when there is no 
express contract taking away the right to sub-pledge. 1938 MAD 639 
(.Parakk 

10. Obtaining by trick or deceipt or false pretences,— Note 

5 d. 'Oncfe a person obtains possession of property by a trick, the offence of 
cheating is complete apd % there can, in such a case, be no entrustment of pro¬ 
perty within the meaning of Section 405. A trust implies confidence placed 
by one man in another. • It implies necessarily that the confidence was freely 
given and that there is a true consent/ There is no true consent if confidence 
is obtained as a result of a trick.' In Lake v, Simom, 1927 A G 487, the House 
of Lords decided, that a woman who had obtained a necklace by a trick was 
not entrusted with it. Lord Haldane in that case referring to the term 
c entrusted * said :— f ^Entrusted’ 5 is not necessarily a term of law. It may have 
different implications in different contexts. In its most general significance 
all it imports is a handing over the possession for some purpose which may 
not imply the confer ring of any proprietary right at all.” Lord Sumner, 
however, took the view that a mere handing over without some qualification 
was not an entrustment. Lord Sumner says :v-‘ c If there was a trick, which 
prevented any true consent arising there could be no entrusting. The terms 
are mutually exclusive. In my opinion, the natural meaning of ‘entrusted’ 
involves that the assured should by some real and conscious volition have 
imposed on the person, to whonThe delivers the goods, some species of fidu¬ 
ciary duty”. 62 (£, as a servant of a firm, obtained various surds’ of ‘money 
from the Manager of the firm at various times by false representations ^that 
they were required " for paying coolies but could no.t account for them after¬ 
wards. It was held that Q, was guilty of criminal breach of trust as a servant. 
13 Or 15 : 13 IC 108 :22 MLJ 1J2 (Theophilus). See also AIR 1936 Mad 1 in 
Note 4, 1881 AWN 32' (Mulchand) in Note 5. 

11. Property.—Accused who was entrusted with an engine executed a 
nominal sale deed therefor to a third person but the engine was not removed 
from its place and was still available to the true owner who suffered no loss 
by the sale. It was held tha4 on these facts conviction of the accused for 
criminal breach of trust “was not sustainable. Section 403 refers in terms to 
movable property, and*it hqs been ruled that Section 404 must be read with it 
as also limited to movable property. 6 BHGR 33 ( iSirdhar ). In 23 GAL 
372 (, Jugdown ), it has been held that property referred to in Section 405 must as 
in Section 403 be movable property and that as it has been ruled in BHCR 
33 , criminal br^ch of trust cannot be committed in respect of anirnovable 
property. As a matter of fact the Bombay ruling makes no reference to cri¬ 
minal breach of trust, and the Calcutta ruling must be based on the general 
assumption that if a man cannot move a thing away, he cannot dishonestly 
convert it to his own use. In the majority of cases that assumption may be 
correct but the wording of Section 405 is very comprehensive arid it is dan- , 
gerous to lay down any absolute rule. 6:5 The general current of authority is 
that immovable property cannot be the subject of misappropriation or cri¬ 
minal breach of trust. 64 In 36 GAL 758 ( Durga Tewari ), Q was entrusted 
with a standing crop of paddy which he reaped as soon as it was ripe, but. 
nevertheless it was held that Section 406 could not apply to his okSence. 8 , 
RANG 13 (UKa Deo). 


62. 1942 KAR 284 : AIR 1942 Sind 167 : 
44 Cr LJ 123 :203 IC 609 {Arab). 

63. 27 Cr LJ 331 ; 92 IC 747 : 50 MLJ 
94 ( Rukmani ). 

64. 1932 MWN 1353 (Mites*) : 6 BHCR 


33: AIR 1926 Lah 47R. AIR 1930 
Rang 158. 23 CAL 372 (Jugdo&n). 
6 BHCR 33 (GirdharJ. 1897 DC 
928 (Bhagu). 36 CAL 758 (Durga). 




, Note 12] of offences against property 

The property referred to in Section 405 is, as in Section 403, movable 
property, and criminal breach of trust cannot be committed in respect of 
immovable property, 65 

Trees being immovable property, the offence of criminal breach of trust 
could not be committed in respect of them. 1897 UG 928 ( Bhagu ). 

11-a. Property includes sale proceeds of goods entrusted or goods 
purchased with money.— “Where certain goods were entrusted to the 
accused, and under the contract between him and the complainant he had to 
sell those goods and obtain money for them, which he would hold on account 
of the complainant, subject to deduction of certain charges, it was held that 
when he received that money although he did not receive it actually from the 
complainant, he was “entrusted with 55 it within the meaning of Section 405. 
AIR 1928 Bom 521 ; 30 blr 1270 ( Dwarfcadas ). 

Section 405 does not cover misappropriation by a person of the sale 
proceeds of the property entrusted to him. 41 GAL 844 (. Balthasar ). 

Entrustrnent of goods creates trust on sale proceeds also. AIR 1932 
Sind 169 : 34 Cr LJ 51 ( Dharamdas ). 

‘Property’ in Section 405 includes the sale proceeds of goods entrusted 
to the accused as held in AIR 1928 Bom 521, AIR 1915 Gal 266 ( Balthasar) 
and 12 OWN 577 (Bipradas). The reverse proposition is also correct, where 
accused was entrusted with money and procured goods with it, the same 
principle would apply. AIR 1955 Tc 271 (Sibanandan ). 

H-b. Property Intended for destruction.— See Note 15-a. 

12. Dominion over property.—£) was a member of the municipality 
at Cawnpore and one of his duties was to supervise and check the distribution 
of water from the municipal water-works. In other words he had dominion 
over the water belonging to the municipality. He deliberately misappropriat¬ 
ed that water for his own use and for the use of his tenants for which he 
paid no tax and about which he laid no information to his employers nor 
obtained permission for tapping the main. In thus misappropriating muni¬ 
cipal water Q, clearly committed the offence in Section 408. The conduct of 
(Mn realizing money from his tenants on account of water tax and misappro¬ 
priating that money to himself clearly falls under the offence described in 
Section 406. 35 ALL 361 (. Bhnala ). 

The word ‘property’ is used in the Penal Code in a much wider sense 
than the expression ‘movable property’. There is no good reason to restrict 
ihe meaning of the word ‘property 5 to movable property only when it is used 
without any qualification in Section 405 or in other sections of the Penal 
Code. Whether the offence defined in a particular section of the Penal Code 
can be committed in respect of any particular kind of property will depend not 
on the interpretation of the word ‘property 5 but on the fact whether that 
particular kind of property can be subject to the acts covered by that section. 
It is in this sense that it may be said that the word ‘property’ in a particular 
section covers only that type of property with respect to which the offence 
contemplated in that section can be committed. The word ‘fund’ may mean 
actual cash resources of a particular kind (f.g. money in a drawer or a bank), 
or it may be a mere accountancy expression used to describe a particular 


65. 23 CAL 372 ( Jugdown) which 

followed 6 BHCR 33 ( Girdhar ). 

AIR 1926 Lab 478 : 27 Cr LJ 760 : 


95 IC 280 (Ghandan Lai) which 
followed 23 CAL 372 ( Jugdown ). 
8 RANG 13 (U. Ka }. 
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xafegory which a person uses in making' up his accounts. The words ‘pay¬ 
ment out oP when used in connection with the word ‘fund* in its first 
meaning connote actual payment, e.g. by taking the money out of the drawer 
or drawing a cheque on the bank. When used in connection with the 
word ‘fund 5 in its second meaning they connote that, for the purposes of 
the account in which the fund finds a place, the payment is debited to that 
fund, an operation which, of course* has no relation to the actual method of 
payment or the particular cash resources out of which the payment is made. 
Where the charge against the accused referred to misappropriation by him, 
as Chairman and Principal Officer, of funds of the Bharat Insurance Com¬ 
pany in current account of the Company with a bank : 

Held that the expression ‘funds 5 in the charge was used in the first sense 
meaning thereby that the accused had dominion over the amount credited 
to the Bharat Insurance Company in the accounts of the Bank, inasmuch as 
he could draw cheques on that account. The funds referred to in the charge 
did amount to ‘property’ within the meaning of that term in Section 405, 
I. P. C, 6 Bom HCR Cr. 33 and 23 Cal 372 overruled. AIR 1915 All 93(2) 
and AIR 1926 Lah 385 and AIR 1936 Bom 167 and AIR 1925 All 673 arid 
AIR 1955 SC 590 and (1942) 2 KB 233 relied on. 

Held further that the omission to inform the bank that the accused was 
entitled to operate on the account might disable him to actually issue the 
cheques on the company’s accounts, but that position did not mean that he 
did not have any dominion over those accounts. As Chairman and Principal 
Officer of the Bharat Insurance Company, he had the power, on behalf of 
the company, to operate on those accounts. If no further steps were taken 
on the execution of the plan, that did not mean that the power which the 
company had entrusted to him was nullified. One may have dominion over 
property but may not exercise any power which he could exercise with respect 
to it. Non-existence of the power will not make the dominion entrusted to 
him nugatory. 66 

One R and the accused QL could operate jointly on the accounts of an 
insurance company with a bank under the powers given by the Board of 
Directors : 

It was held that the effect of R 9 s delivering the blank cheques signed by 
him to £7 might amount to putting the accused in sole control over the funds 
of the Insurance Company in the Bank and there would not remain any 
question of (7 having joint dominion with R over those funds and (7 could 
alone commit criminal breach of trust in respect of the funds. (£did not get 
dominion over the funds on account of /? 5 s signing blank cheques. The 
signing of the blank cheques merely facilitated (Ts committing breach of 
trust. He got control and dominion over the funds under the powers confer¬ 
red on him by the Board of Directors, by its resolution authorising him and 
R , to operate on the accounts of the Insurance Company with the Bank. It 
could not therefore be held that (7 had obtained control over the funds of 
the Insurance Company by cheating R , inasmuch as he got blank cheques 
signed by the latter on the representation that they would be used for the 
legitimate purpose of the company but later used them for purposes not 
connected with the company and that, therefore, he could not commit the 
offence of criminal breach of trust. 67 


66. AIR 1962 SC 1821 (R R Dalmia) : (1962) 32 Comp Gas 699. 

67. AIR 1962 SC 1821 (R. K, Dalmia). 
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Where a .municipal board undertakes house scavenging by means of 
“customary sweepers”, the rubbish and night-soil collected by the sweepers is 
the property of the board. If a sanitary inspector, having induced the 
sweepers to deposit the matter collected by them in a place other than that 
prescribed by the board, thereafter sold it for his own benefit, he commits 
criminal breach of trust. 45 ALL 281 (Hori Lai). See also AIR 1924 Gal 908 : 
81 IC 829 : 25 Cr LJ 1053 (Harry). 

The mortgage being in an English form and the property being in point 
of law in the mortgagee, and the mortgagors, and particularly R, being in 
possession, he was entrusted by the mortgagee with the dominion over 
property. 5 WR 230 (Ram Manik) : 8 Gr LJ 24. 

13. Dishonestly misappropriates or converts to his own use.— 

See also in commentary on Section 403. Dishonesty is defined in Section 24. 
See commentary on Section 24. Dishonest misappropriation is explained at 
length in the commentary on Section 403. 

The sections dealing with the offence of criminal breach of trust were 
intended to punish an offence of which dishonesty is the essence. 68 In the 
definition of Section 405, whether the conversion to his own use or contrary 
to any legal agreement the element of dishonesty is necessary. That dishonest 
intent is complete when the intention of causing wrongful gain or wrongful 
loss occurs under Section 24, and not necessarily when the wrongful loss or 
gain itself results. 88 Every breach of trust gives rise to a suit for damages, 
but it is only when there is evidence of a mental act of fraudulent misappro¬ 
priation that the commission of embezzlement of any sum of money becomes 
a penal offence punishable as criminal breach of trust. It is this mental act 
of fraudulent misappropriation that clearly demarcates an act of embezzle¬ 
ment which is a civil wrong or tort from the offence of criminal breach of 
trust. 70 

Q, who gave pledged ornaments to P and who snatched them back when 
P refused to pay interest is not guilty as dishonest intention is absent and the 
dispute is of civil nature. 71 

Where a postal clerk who was keeping a journal in which the sales of 
postal orders and money realised was maintained did not report the shortage 
to his superior as he was supposed to do, his explanation that there was an 
inadvertent loss during the rush of the business cannot be accepted. If for 
days on end, he does not count and still gives an incorrect return, that itself 
is an indication of conversion, 7 ' 2 

Misappropriation by falsification of accounts and forgery in furtherance 
of common intention of clerk and his superior officer. Defence that accused 
acted under the directions of his superior officer does not protect him. 78 

Subsequent conduct in repudiating the transaction during the criminal 
trial has no bearing on dishonest intention at the time of the alleged transac¬ 
tions. [AIR 1964 O r i 93 ( Kaushalya ) : 29 Cut LT 579J a case of a pledgee 
of ornaments snatching the ornaments from the pledgor when the latter 
refuses to pay interest. See also Note 13. 


68. 6LK 68 : AIR 19,30 Oudh 321 : 31 
Cr IJ 1078 : 126 IC 679 (Rangi hall). 

69. 53 BOM 59 : 32 blr 1195 (Jivandas). 

70. AIR 195C Hyd 181 ; AIR 1937 Oudh 
331 ; 168 IC 58 (Kanhaiya Lai) ; AIR 


1955 Tri 35 (Gopal). 

71 . 29 Cut LT 579 ( Kaushalya ). 

72. 1963 Jab LJ 142 (A T. Jostfiii). 

73. 1963 CUT 87 7. 
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be offence of criminal breach of trust is completed by the misappro¬ 
priation or the conversion of the property dishonestly. It is only the 
intention which is essential ; whether wrongful gain or loss actually results is 
immaterial; it is a consequence, but no essential part of the offence* and a 
person is not accused of the offence by reason of it. 38 MAD 639 ( Rambilas ). 

A deprivation even for a short period is within the meaning of the 
expression. If the Managing Director of a bank entrusted with securities 
owned by the pledgor disposes of those securities, against the stipulated terms 
of the contract entered into by the parties, with the intention of causing 
wrongful loss to the pledgor and wrongful gain to the bank, there can be no 
question but that the Managing Director has necessary mens rea required by 
Section 405. AIR 1956 SC 575 (Jeswantrai ). 

Where it is proved that the Secretary of a Co-operative Society has 
converted the money of the Society in his hands to his own use or expended 
it for purposes other than the purposes of the society, he would be guilty of 
criminal breach of trust for such conversion or expenditure must necessarily 
be dishonest. AIR 1958 Kei 103 (K'unhikamiari). See AIR 1959 MP 185 
in Note 1 to Section 24. 

Where a person takes from a goldsmith a gold jewel for .showing it to his 
wife and placing an order for a similar jewel if she approved of it but fails 
to return it and retains it with himself towards some debts due to him by the 
goldsmith, he will be guilty of an offence under Section 406 of the Indian 
Penal Code. He has utilised the jewel for a purpose not intended and 
against the express agreement. The mere fact that the jewel is intact is 
irrelevant. 1949-2 MLJ 296 (K. Appanna). 

If there is dishonest misappropriation ‘true accounts’ is no defence. 71 
The words Hit violation of any law ’ in Section 405 do not relate to the words 
‘dishonestly misappropriates or converts to his own use, but extend only to 
(dishonestly uses or disposes of that property). 1 Weir 460. 

It is only when there is evidence of a mental act of fraudulent misappro¬ 
priation that the commission of embezzlement becomes an offence punishable 
as criminal breach of trust. It is this mental act of fraudulent misappropria¬ 
tion that distinguishes an embezzlement amounting to a civil wrong or tort 
from the offence of criminal breach of trust punishable under Section 406, 
Penal Code. 

Every offence of criminal breach of trust involves a civil wrong in respect 
of which the complainant may seek redress in a civil Court; but every breach 
of trust, in the absence of mens rea , is not criminal. The mere failure to 
return the article hired does not prove dishonesty, nor does the mere failure 
to deliver possession of the property to the lessor on the expiry of the lease 
amount to criminal breach of trust. AIR 1955 Tri 35 ( Gopal ) which relied 
on 52 Cr LJ 1178 (Abdul Karim). 

The possibility of his not having credited the amount negligently and 
his having kept the amount with himself without being used for any other 
purpose cannot at all be excluded. AIR 1956 Mys 40 ( Durugappa ). 

There is no rule which requires an employer to invest the employees’ 
provident fund in any particular manner. He has a discretion to invest it in 


74. 


I860 3 Cox 372 {Guelder). 
which followed 9 ALL 666. 


See also 9 ALL 666 {Murphy) ; 11 Cr LJ 44 (Girsham), 
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apy manner he considers business-like. If he decides to invest it in his own 
Business such investment will not amount to criminal breach of trust. The 
obligation would be only a civil liability. AIR 1956 Mad 6 ( K. N, Naidu ). 
See AIR 1964 Raj 267 ( Chiranjilal v. Raja Ramsingh). 

13-a. Not dishonest although intentional. —The sections dealing 
with offences of criminal breach of trust are intended to panish an offence of 
which dishonesty is the essence. Every breach of trust is not criminal. It 
may be intentional without being dishonest or it may appear to be dishonest 
without being really so. In such cases the Courts should be slow to move 
and this caution is all the more necessary because there is a tendency to 
secure speedy results by having recourse to criminal law. 52 Cr LJ 1 1 78 
(Abdul Karim) ; AIR 1955 Tri 35 ( Gopal ). 

13-b. Shortage or short delivery of goods or short payment,—^ 

also Note 3 to Section 403. Where a certain quantity of gram was entrusted 
by the Government to a firm as Government stockist and subsequently it was 
discovered that the stock supplied to the firm was short by a certain quantity 
and one of the partners of the firm was proceeded against and convicted for 
criminal breach of trust, it was held that the offence did not come under 
Section 409, but came under Section 403. 26 PAT 703 ( Bindeshwari ). 

Mere failure to deliver the full quantity is not sufficient to infer dishonest 
misappropriation or conversion to his own use of the missing quantity. . I Gr 
LJ 908 : 10 Bur LR 170 ( Ramaya ). Short payment of a postal cash certificate 
is criminal breach of trust. 42 ALL 204 ( Sitaram ). 

14. Dishonestly uses or disposes of property in violation of any 
direction of law prescribing the mode in which such trust is to be 
discharged. —A clerk in a record room made over a document forming part 
of a record in his custody to a person who was entitled to the document, but 
who would otherwise have had to present an application on stamped paper 
in order to secure its return in a legal manner. It was held that the clerk 
was under the above circumstances rightly convicted of the offence of criminal 
breach of trust by a public servant. 27 ALL 260 ( Ganga Prasad), 

15. Dishonestly uses or disposes of property in violation of any 
legal contract, express or implied, which he has made touching the 
discharge of such trust. — See also Notes 3a to 3h. The complainant depo¬ 
sited a municipal debenture with the accused on the occasion of his employ¬ 
ment as a security deposit. One of the terms of the deposit was that it would 
not be returnable before one year and thereafter only on fulfilment of certain 
conditions. The accused deposited the debenture with a Bank as a security 
against a loan taken by him. There was no evidence to establish that the 
accused had no intention of redeeming it. It was held that the pledge of the 
security with the Bank was not a breach of any legal contract, express or 
implied, and that, therefore, the accused was not liable to be convicted under 
Section 406. 44 CWN 872 ( Gurudas ). There must be dishonesty. AIR 
1946 All 227 : 47 Cr LJ 1041 : 227 IG 269 (Krishna), 

Sale of milk powder by Q outside area for which he is given quota in 
breach of the conditions of his appointment as dealer is not criminal breach 
of trust as he paid the price of powder. 75 



75. 13 RAJ 1124 : 1963 RLW 638, (Ram); AIR 1963 Pat 223, 1947-1 CAL 97 relied on. 
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Violation of condition to sell in a particular manner imposed by the 
Government which supplied wheat to holder of fair price shop is not breach 

of trust. 76 s . • \ • 

v . V \ v 

Certain"jpakjdy was delivered at a mill to the petitioner by the Govt, for 
turning it into'rice and then handing back to the Goto. There was an agree¬ 
ment between thfe parties that for every 100 rnds. of paddy delivered the 
petitioner s would deliver 63 aids. of rice; The petitioner never delivered the 
rice in spite of repeated demands. It was clear from the circumstances that 
the petitioner n^ver intended to take any step for supplying the rice as he 
was expected to do. If-was held that the petitioner was guilty under Section 
409. The delivery of the paddy at the mill could not lead one to the concim 
sion that the paddy had ceased to be the property of the Government and it 
had become" the property of , the petitioner. It did not matter in the least 
whether the contract was legal or not so long as it was shown that; in some 
manner whatever, there was an entrustment of the property in question. It 
is only from the circumstances that intentions can be inferred. In case of 
criminal breach of trust failure to render a satisfactory account on the part 
of the accused is a circumstance pointing to the guilt of the accused. AIR 
1958 Pat 272 (& KKemka). AIR 1949 Pat 69. 

A person to whom property is entrusted without a right to pledge 
commits criminal breach of trust if he pledges it. 77 The return of a deposit 
to the brother of a depositor tinder. circumstances indicating the best of 
intention and an absence of moral turpitude, may render a person civilly 
liable to the depositor but does not amount to* criminal breach of trust as 
that offence involves moral turpitude. 78 An agreement not to sell may be 
implied where a pony is given to the Secretary of a Society for the mainten¬ 
ance of incurable animals. If he sells it he would be guilty of criminal 
breach of tfust. 1894 AWN 197 (Gowri Shanfzei) . Post office employees are 
uftcfer an implied contract wit^bthe consignor to bbev the V. P. rules and see 
that ti^e V, P. article is delivered in accordance therewith. Any delivery 
contrary to the rules is, therefore, a breach of this implied contract. 75 * 

The money was sent to'the accused immediately before the kist day, and 
t he^chaian was sent to the employers showing in its altered state the amount 
really payable as revenue which nearly Covered the whole amount remitted, it 
was therefore reasonable to infer that the accused was aware of the implied 
purpose- for which the money was remitted.* 22 CAL 313 ( Lolii), 

When a person takes goods on approval under an agreement that 
property therein was to pass only if he exercised his option to take them and 
paid cash in-full for certain articles and in part for others, the trust continues 
till the option is exercised and cash payments made, and he commits criminal 
breach of trust if he sells them without such payments. 51 CAL 796 
(. Khilish ). 

Where money is placed in the hands of the accused by the complainant 
and is retained by the accused against a debt due from the complainant, the 
accused cannot be said to have acted dishonestly within Section 406. AIR 
1926 All 298 : 27 Cr LJ 383 : 92 IC 895 ( Puran ). Where some silver had 
been entrusted to the accused for the purpose of making ornaments, they 


76. AIR 1963 Pat 52 (Dani Singh). 

77. 13 Cr LJ 453 : 15 IC 85 : 23 MLJ 
722 {Ttditha). 

78. AIR 1929 Sind 119 : 117 IC 157 : 30 


Cr LJ 735 (Hnssanali ). 

79. AIR 1927 Mad 626 : 52 MLJ 703 : 
28 Cr LJ 552 {V. K. Aiyar). 
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introduced copper, it was held that the offence was criminal breach of trust,' 
and not cheating. 4 BHGR 16 ( Babaji ). • 


There is no dishonest use or disposal (1) where mother refuses at the 
father’s instance to take her child to another village for lymph being talieh 
by a vaccinator even though she has taken two annas from him for doing so. 
(2) and where there is delay in making payments to servants and where there 
is no evidence of fraudulent intent and a wilful violation of the trust with 
fraudulent design. (3) Refusal to give up land alleged to have been 
mortgaged, the mortgage being denied is not dishonest misappropriation of 
the documents of title. 

(1) UC 557 [Satawa). (2) UC 484 [Artieshir) ; 3 C & P 422 : 7 C& P 
833 ; 31 LJMC 71. (3) 2 BHGR 127 (JaJfar). 

The servant of a liquor contractor was entrusted with liquor by his 
master to sell. For selling it he was to receive a certain quantity for himself 
and he was to account for the remainder to his master, with whom he made 
a legal contract that he would not adulterate it with water before selling it. 
In violation of that contract he mixed water with the liquor and having thus 
increased its amount, sold it at the same rate per gallon as was chargeable for 
unadulterated liquor, and appropriated profit thus made to his own use. It 
was held that having thus gained by unlawful means money to which he was 
not legally entitled, he acted dishonestly within the meaning of Section 24 
and was guilty of the offence of criminal breach of trust under Section 406. 
1888 UC 395 ( Jamsetji ). C entrusted D with blocks of wood engraving for 
the purpose of having a catalogue printed for C. D., allowed his brother to 
use the block to print his catalogue. It was held that D had committed 
criminal breach of trust. 6 CYVN 203 ( K . C. Boral). But see 3 M H C 6. 
C entrusted D with earrings for raising Rs. 7 upon them and created a lien 
upon them for that amount only. D obtained a large sum and created a 
greater lien and applied the extra money for his own use. It was held that he 
was guilty of criminal breach of trust. 1 Weir 464 (G. Appalasamy). 

State appoints Q, as dealer to sell milk powder in particular area on cert¬ 
ain conditions and allotted quota. () sold powder to persons outside 
area on breach of conditions. It was held that he did not commit criminal 
breach of trusts. 80 

M hired a motor which remained in his use for some time and hire- 
charges were paid for some months. M wrote a letter to the owner of the 
motor stating that he had purchased the the motor for Rs. 600/- on condition 
that the same would be tried for three months and if it was found satisfactory, 
the money would be paid and the purchase completed and that he had paid 
Rs. 620/- in all and the purchase was completed. The owner denied any 
such agreement as was alleged by M to have been made, denied the payment 
and filed a complaint that by writing the letter M had committed criminal 
breach of trust. The motor was handed over to M for his own use even 
according to the case of the owner. The letter showed no change in the use 
of the motor. Therefore, it could not be said that by merely writing that 
letter M dealt with the property in such manner as would amount to its 
misappropriation or conversion to his own use by him. 81 


80. 13 RAJ 1124=1964 (1) CrLJ 614 

(Ram ). 


81. AIR 1965 SC 1319 (Mohd. Sulaiman 
v. Md \ Ayub)~(l9f>5) 1 S C W R 484. 
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Person taking ornaments for approval and retaining them commits 
offence under Section 4Q6. 82 

15-a. Property intended for destruction.— If papers are en trusted for 
destruction, it is no offence not to destroy them but to use them otherwise. 
29 GAL 489 ( Preonatk ) which followed 2 OWN 216 ( Wilkinson) . But in AIR 
1925 Sind 21 : 17 SLR 260 : 26 Cr LJ 189 it was held that theft can be 
committed of a currency note kept for destruction. When goods are ordered 
to be destroyed the person ordered to destroy them is guilty of an offence of 
criminal breach of trust if he appropriates them to his use and sells them for 
gain. There is a distinction between an intention to destroy and to abandon 
and actual destruction and abandonment. In the former case there is a 
dear indication that the owner still maintains his right of ownership and the 
right subsists until the abandonment or destruction is completed. As long as 
the destruction or abandonment is not completed and it is open to him to 
countermand such destruction the property is still the property of the owner 
and its improper use by the person entrusted to destroy it makes him guilty of 
the offence of criminal breach of trust. 1950 NAG 957 [J. B. Singh). Un¬ 
claimed rice lying in the Docks was advertised for sale but before sale it was 
condemned as rotten and was handed over to the Health Superintendent of 
the Corporation, who sold it and retained the sale proceeds. It was held that 
he had not committed criminal breach of trust. 2 CWN 216 (Wilkintori] 
followed in 29 GAL 489. 

15-b. Illegal contract.— A person cannot be convicted under the 
second part of Section 405 if the contract in respect of which the money is 
received, is a wagering contract. AIR 1927 Mad 425 : 28 Cr LT 381 - 
100 IC 989 ( Uppasini ). 

16. Use for a different purpose. —Appropriation of money drawn 
from the Bank for payment of particular bill, towards payment of another 
bill due to the same firm or person does not amount to embezzlement of 
Government money. It may at the most amount to deliberate violation of 
the account rules making the person liable for departmental punishment.” 8 
A President of a Co-operative Credit Society was authorized to draw a cer¬ 
tain amount of money from a bank. After so doing, he himself retained the 
amount instead of crediting it to the society. It was proved that he did this 
with the permission of his fellow members of the managing committee, as he 
needed it for some work. It was held that under the circumstances the 
offence committed may be said to be purely of a technical nature and even 
this was doubtful. AIR 1930 Lah 1045 : 129 IC 286 (Azad), 

17. Retention not conclusive of breach of trust.— See also Note 3, 
‘Retention’ under Section 403. Mere retention is not conclusive proof of 
criminal misappropriation or criminal breach of trust. 21 Cr LI 509 ; AIR 
1920 Pat 168 : 56 IC 669 (Nund). 

18. False explanation or accounting or omission to account.— 

See also Note 4 to Section 403. Where property is entrusted to a servant and 
such servant fails to return or to account or gives an account which is shown 
to be false and incredible it is ordinarily a reasonable inference that he has 
criminally misappropriated the property so entrusted to him and dishonestlv 
converted it to his own use. In such cases the Courts are entitled to draw 


82. 1964 Raj L W !93«1964 (2) Or L J 117. 

83. AIR 1930 Otidh 324 : 31 Cr LJ 1081 : 126 1C 684 ( Chandrika ). 
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e inferences and presumptions from the action and statements of the 
servant. 2 RANG 476 (Sana Meah). 

It is only from the circumstances that intentions can be inferred. In 
case of criminal breach of trust failure to render a satisfactory account on the 
part of the accused is a circumstance pointing to the guilt of the accused. 
AIR 1949 Pat 69 relied on. AIR 1958 Pat 272 (Khemka). 

The usual evidence of breach of trust in regard to moneys received for 
the purpose of payment over is either non-payment, or non-accounting or 
false accounting. It must be remembered that breach of trust is a definite 
act, like theft or misappropriation, and that the above circumstance does not 
constitute it, but merely evidences it. Where it is the duty of the accused to 
pay over money at once, or at any different periods, his non-payment is prima 
facie evidence that he has wrongfully appropriated it to himself. (1844) 1 Gar 
and K 384 (Jackson). But this presumption may be negatived by evidence 
that the delay was caused by forgetfulness or that it was acquiesced in by the 
person to whom the money was due. 10 Suth WG 28 (Watson). Mere failure 
to account is not misappropriation and mere retention is not equivalent to use 
or disposal of property or to appropriation within the meaning of Section 405. 
Non-payment coupled with a false account either as to the receipt of the 
money or its disposal is conclusive evidence. 10 BOM 256 (Ganpat). But 
even a correct entry for the receipt does not negative breach of trust if in fact 
the promisor has converted the money to his own use. (1856) Dears and B 
118 (Lister). Nor is it necessary to prove that any specific sum of money, receiv¬ 
ed on particular dates from particular persons have been embezzled. Where 
money is continually coming in and being paid out, such proof would be 
impossible. It is sufficient if, when the defendant is called on to account, a 
general deficiency is found, and if the evidence establishes that the general 
deficiency has resulted from the fraudulent conduct of the party charged. 17 
ALL 153 (Kellie). A mere failure to render accounts is not itself a criminal" 
breach of trust, unless it appears on the whole facts that the money is disho¬ 
nestly withheld or has been dishonestly converted to prisoner’s use. 9 ALL 
666 (Murphy). AIR 1956 Mad 452 (Venkatasubhayya). 

False accounting or failure to account is a strong but not conclusive cir¬ 
cumstance. AIR 1930 Pat 209: 11 PLT 319: 31 CrLJ 249 (H.Mahtab). 
AIR 1958 Andhra 29. 

Where it is a servant’s duty to account for and pay over the moneys 
received by him at stated times, his not doing so, wilfully, amounts to embez¬ 
zlement. In Rex v. Jones, 1838-7 C & P 833, it was held that the mere fact 
of not entering the sum of money received was insufficient to support an 
indictment for embezzlement; although it was observed that had the prisoner 
denied the receipt of the money, the case might have been different. Areh- 
hold, in his Criminal Pleadings and Practice (26th Edition, page 618), refers 
to this decision and says that it must be taken to be overruled by the contrary 
decision in R. v, Jackson, 1844-1 C & K 384, where it was held by Coleridge, 
J., that where it is the servant’s duty to account for and pay over the monies 
received by him at stated times, his not doing so wilfully is an embezzlement, 
although he does not actually deny the receipt of them. 84 

The essential thing to be proved in such cases is whether the accused w.as 
actuated by dishonest intention or not. The failure to account for the money 
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proved lo have been received by the accused or giving a false account as to 
its use is generally considered to be a strong circumstance against the accused. 
15 PAT 108 (Chaturbhuj). The fact that the accused, a public servant, does 
not include the money received by him in his capacity as public servant in 
the cash balance is a very strong prima facie evidence of misappropriation on 
his part. Failure to hand over the money due in his hand to his successor-in¬ 
office is a further proof of his guilt. A public servant is not entitled to retain, 
pending the scrutiny of accounts, any money due to the Government in his 
hand in excess of what the registers show to be due. If he removes the 
balance he is guilty of misappropriation even if he removes it to godown 
belonging to the Government. 85 If a servant fails to account for the money 
of his master which came into his possession, it is not a case of accounting 
and he is criminally as well as civilly liable to his master. 8 ® Where an officer 
of Court collects a considerable sum of money but does not pay it into Court 
till after the lapse of several months, it is a fair presumption to make that he 
had misappropriated the amount, unless he can explain his action. 87 Failure 
to account for money entrusted to the accused for a particular purpose cons¬ 
titutes criminal breach of trust. MCrLJ44 : 4 IC 762 ( Girsham ). False 
explanation as regards the disposal of the property is indicative of guilt. 10 
WC 28 (Watson). 

19. Wilfully suffers any other person so to do .—A was suspected 
of malpractices in a Court office. J was deputed as a spy and a raid was 
made on the office. It was found that J had got possession of a record of 
which he was making a copy. He was alleged to have obtained the record 
by making payment to an outsider M in whose possession a marked rupee 
was found. A was absent from the office, but the keys of almirah, which 
ought to have been in the custody of A were found with M. It was found 
that A gave a false explanation for not having the keys in his own possession. 
It was held that A was rightly convicted under Section 409, although it could 
not be established by positive and direct evidence that the keys were made 
over by A to M. There was no room to doubt that the keys were in posses¬ 
sion of M with the connivance and complicity of A for the purpose of giving 
access corruptly to the records. AIR 1936 Pat 108 : 37 Cr LI 219 
(Abdul Salam). 

20. Attempt.—The offence of criminal breach of trust can be attemp¬ 
ted. A 1 R 1934 Rang 41 : 35 Cr L J 788 (Them). 

21. Abetment.—A person who knowingly helps another to commit 
criminal breach of trust abets him. 13 Cr LJ 453 : 15 IC 85 : 23 MLJ 722 
( Teditha). 

22. Conspiracy to commit criminal breach of trust.— See A I R 

1925 Cal 501 : 26 Cr LJ 662 (Singleton). 

23. Dispute really of civil nature.—Where the complaint was essen¬ 
tially of a civil nature being a matter of accounts between the parties, and 
the trial of the case has already taken a year and eight months, fresh trial 
was not desirable. 88 

The parties should not be encouraged to resort to the Criminal courts in 
cases in which the point at issue between them is one which can more appro- 

85. t LK. 345 : 27 Cr LJ 589 : 94 IC 205 87. AIR 1926 Mad 727 : 27 Cr IJ 863 : 

{Daya Shankar). 95 IC943 ( Deivasikhamani). 

86. 17 LK 353 : AIR 1942 Oudh 89 : 43 88. 36 Cr LJ 477 : 154 1C 258 : AIR 1935 
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:ely fcfe decided by a civil court, and the tendency on the part of litigants 
do so should be checked by criminal courts who should be on their guard 
against lending their aid to such procedure. Further, the parties should not be 
allowed to appease their anger or return their vengeance by starting proceed¬ 
ings in the criminal courts where the proper remedy is to resort to the civil 
court. AIR 1955 Tri 35 ( Gopal) ; AIR 1933 All 818 and AIR 1925 Lah 289 
were relied on. If the prosecution in a matter which is ex facie a civil dispute is 
unable to prove clearly and beyond doubt that the accused has acted dishonestly 
and with a view to enrich himself clandestinely at the expense of those with 
whom he was working and with whom he was bound by a fiduciary relationship., 
the case should not be entertained by a criminal Court on a charge of crimi¬ 
nal breach of trust. 89 The tendency to secure speedy results by recourse to 
criminal law must be checked. 90 

24, Civil liability for breach of trust.— See Section 23, Trusts Act 2 
of 1882. 

25. Jurisdiction.— See Note 9 under Section 403. See also 58 ALL 
644 ; 1940 ALL 43 ; 56 ALL 1047 : AIR 1942 All 439 ; 44 Cr LJ 102; AIR 
1937 Bom 743 ; 39 blr 620 ; 55 BOM 59 ; 32 blr 1195; 59 CAL 92 : 1942-2 
CAL 507 : 1938 RANG 1. 

The place where the misappropriation took place determines jurisdic¬ 
tion. 91 The place where money is to be deposited or property to be delivered 
or accounts are to be rendered determines jurisdiction. 92 

If the allegations in the complaint do not disclose that any offence of 
criminal breach of trust had taken place within the limits of Bombay the 
Bombay Court has no jurisdiction. 93 

(a) When it is uncertain in which of several local areas an offence was 
committed, or (fr) where an offence is committed partly in one local area and 
partly in another, or (c) where an offence is a continuing one and continues 
to be committed in more local areas than one, or (d) where it consists of 
several acts done in different local areas, it may be inquired into or tried by 
a Court having jurisdiction over any of such local areas. Section 182, 
Cr. P. C. 

Criminal breach of trust is not an offence which counts as one of its fac¬ 
tors the loss, which is the usual consequence of the act, and it is the act itself 
which in law amounts to the offence, apart from any such consequence ; and 
therefore the jurisdiction to try an offence of criminal misappropriation or 
criminal breach of trust is governed by Section 181, sub-section (2) and not 
by Section 179, Cr. P. C. 39 blr 620, 625 : 1937 BOM 743 (D. Meilo). 

The offence of criminal breach of trust can be tried by Courts at three 
places, namely, at the place where the property was received, at the place 
where the property was retained by the accused or at the place where the 
offence was committed and as under Section 405 the offence was committed 
in this case at Lucknow where the accused failed to deposit the money and 
render accounts, the Court at. Lucknow was fully competent to try the case. 
12 LK 77 : AIR 1936 Oudh 329 {Brij Kishore ). 


89. AIR 1920 Mad 150: 55 IC 469 : 21 
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Unless any act or even omission is a necessary ingredient of an offence 
of criminal breach of trust, it cannot give jurisdiction to a court where that 
act or omission has been done, though it may be the necessary result or 
consequence arising therefrom. Reading Section 405 and 182 (2), Cr. P. C. 
together it is clear that though the receipt of the goods may not be actually 
delivered, yet the delivery should be in such a way that the accused may 
have either dominion over or may be said to have been entrusted with it. Sec¬ 
tion 181, clause (2), Cr. P. C. when it gives right to trial to a court where the 
property is received or retained clearly contemplates such reception or reten¬ 
tion by virtue of which the offence of criminal breach of trust could possibly 
be perpetrated. The accused who were the directors of the Calcutta firm 
were appointed as the selling agents of the goods manufactured by the com¬ 
plainant firm at Bareilly on commission basis. The despatches were to be 
made to the Calcutta firm according to the quota fixed by the Bareilly firm 
and the Calcutta firm was to take delivery of the goods and store them in the 
godown of the Bareilly firm at Calcutta. All the payments in respect of the 
goods sold by the Calcutta firm had to be deposited by the Calcutta firm 
into the account of the Bareilly firm with the Allahabad Bank, Ltd., Calcutta, 
immediately on receipt. It was held that the delivery through the railway 
by booking the goods by the Bareilly firm in their own name cannot amount to 
a receipt or retention so as to give jurisdiction under Section 181, sub-clause 
(2), Cr. P. G. Where the place of offence is known or can be ascertained, 
the courts of the place where accounts had to be rendered wdl have no 
jurisdiction to try the case. 

Non-accounting is no part of the criminal breach of trust. It is really 
the result or consequence resulting from the criminal misappropriation. Its 
effect might either be loss to the firm or may result in non-accounting, but 
that would not make it an ingredient of the offence itself. It was held in 
AIR 1940 All 92 ( Fatehsing ), “where there is only a liability to account at a 
certain place and no duty to deliver any property at that place, the criminal 
Court at the place where the accounting is to be done has no jurisdiction to 
try an offence under Section 409. The mere liability to account is not 
sufficient to confer jurisdiction upon the place where the accounting is to be 
done.’ 5 In 7 Cox 188 ( Davison ) Baron Alderson observed: “If the non¬ 
accounting in this instance was the offence, no doubt, the offence took place 
in England but the question is, whether the non-accounting is embezzlement,” 
“Where there is no evidence of fraudulent embezzlement, except the non¬ 
accounting, the venue maybe laid in the place where the non-accounting 
occurred, because the jury may presume that there the fraudulent misappro¬ 
priation was made, but this ‘cannot apply 5 where there is ‘distinct’ evidence 
of misappropriation elsewhere.” In AIR 1930 Bom 490 FB, it was observed 
that the place where the offence was committed must not be confused with 
the place where the complainant first acquired evidence that the offence had 
been committed. 

The unanimous view of all the High Courts appears to be that a Court 
at the mere place of accounting cannot have jurisdiction to try the case of 
criminal breach of trust, if the place where misappropriation took place is 
ascertainable. AIR 1956 All 619 (Mralal). 

The complainant who resided at Lyallpur appointed the accused his 
agent for sale of certain commodities at Najibabad and sent him goods in 
pursuance of that contract. The accused in contravention of the agreement 
as to the manner of selling the goods, sold the goods and misappropriated the 
sale-proceeds. It was held that Lyallpur Court had no jurisdiction and the 
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ourt competent to entertain the complaint under Section 409, was that of 
Najibabad. 29 Cr LJ 453 (2) : 108 IG 901 (Durga Prasad). The word “con¬ 
sequent' in Section 179, Gr. P. C. is not restricted to meaning a consequence 
which is a necessary ingredient of an offence under Section 409, I. P. C., and 
ought to have its usual meaning. Therefore, the fact that wrongful loss 
consequent on a breach of trust was caused at a particular place gives the 
court having Jurisdiction over that place jurisdiction to try the offence of 
breach of trust. 29 Cr LJ 1033 : AIR 1928 Sind 166 : 122 IC 361 
( Gobindram ). 

26, Charge. — See Note ‘Charge’ under Section 403. A charge under 
Section 405, which does not indicate which of the several clauses of that 
section the offence complained of comes under, and which does not state who 
made the alleged entrustment, and who suffered from the alleged breach of 
trust, is indefinite and embarrassing. 63 GAL 18 (A. Sarkar). A charge 
under Section 405 is defective if it omits to set out the time and manner of 
the entrustment alleged with sufficient particularity. 60 CAL 1316 ( Singha). 

Where the charge under Section 406 said to have been committed by 
the accused persons in pursuance of a criminal conspiracy was with respect 
to the gross sum embezzled within the period between 6-3-1949 and 30-6- 
1950 the charge contravenes the proviso to Section 222 (2) ; but the defect 
does not cause prejudice to the accused and does not vitiate the trial as the 
charge could have been split up into two charges with respect to periods 
from 6-3-1949 to 5-3-1950 and from 6-3-1950 to 30-6-1950 and the two 
charges could be tried together at one trial in view of the provisions of 
Section 235. AIR 1960 SG 661 relied on. AIR 1960 Bom 205, reversed." 1 

If the charge was in respect to one offence and the mode of committing 
was not stated precisely the consequent vagueness of the charge would not 
make the trial illegal especially when no prejudice was,caused to accused. 95 

In a charge tor criminal breach of trust what'is necessary is to specify 
the gross sum in respect of which the offence is alleged to have been commit¬ 
ted, and there should also be the mention of dates. AIR 1957 MP 225 
( Vireshwarrao) : Cr LJ 1411. 

Where the accused has been charged under Section 409, in respect of 
three separate entrustments of paddy in kind, it would be better if the charge 
were framed regarding each of the deliveries showing the date and the 
quantity of each entrustment separately. But the failurelto do that cannot 
vitiate the trial unless it is shown that such a defect has occasioned a failure 
of justice. AIR 1958 Pat 27 ( R . Khemka). 

Model charge suggested by Ratanlal does not take note of the view 
expressed in 63 GAL 18. Author suggests the following model charge:— 

You—on or about—being entrusted by—with property, to wit—or witli 
dominion over property, to wit—did 1/1 (dishonestly misappropriate it or 
convert it to your own use) 1 /2 (dishonestly use or dispose of that property 
in violation of a direction of law prescribing the mode in which such trust is 
to be discharged) 1/3 (dishonestly use or dispose of that property in violation 
of the legal contract, express or implied, which you have made touching the 
discharge of such trust) 1/4 (wilfully suffered PQ_ to 1/1 or 1/2 or 1/3) and 
thereby etc . 
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Select the alternatives 1/1 or 1/2 or 1/3 or 1/4 as applicable. 

27. Trial. —See Note 11 under Section 403. 

Reading Section 405, 1. P. C. and Section 182 (2), Cr. P. C., together,it 
is clear that though the receipt of the goods may not be actually delivered, 
yet the delivery should be in such a way that the accused may have either 
dominion over or may be said to have been entrusted with it. Section 181, 
clause (2) when it gives right of trial to a Court where the property is received 
or retained clearly contemplates such reception or retention by virtue of 
which the offence of criminal breach of trust could possibly be perpetrated. 
Further where the place of offence is known or can be ascertained, the Court 
of the place where accounts had to be rendered will have no jurisdiction to 
try the case. It was held that on the facts of the case the Bareilly Court had 
no jurisdiction to try the offence. Since the goods were to remain in the 
ownership of the Bareilly firm till they were actually disposed of by the 
Calcutta firm to some customers the delivery through the railway by booking 
the goods by the Bareilly firm in their own name could not amount to a 
receipt or rentention so as to give jurisdiction under Section 181, sub-clause(2), 
Cr, P. C. AIR 1956 All 619 (Hira Lai). 

28. Burden of proof and proof.— See Note 13-c ‘Proof’ under Section 
403 and Notes 1, 2, 5, 7, 13 and 14. To establish a charge of criminal 
breach of trust, the prosecution is not obliged to prove the precise mode of con¬ 
version, misappropriation or misapplication by the accused of - the property 
entrusted to him or over which he has dominion. The.principal ingredient 
of the offence being dishonest misappropriation or conversion which may not 
ordinarily be a matter of direct proof, entrustment of property and failure, 
in breach of an obligation, to account for the property entrusted, if proved, 
may in the light of the other circumstances, justifiably lead to an inference 
of dishonest "misappropriation or conversion. Conviction of a person for 
the offence of criminal breach of trust may not, in all cases, be founded 
merely on his failure to account the property entrusted to him or over 
which he has dominion, even then a duty to account isjimposed upon him, 
but where he is unable to account or renders an explanation for his failure to 
account which is untrue, an inference of misappropriation with dishonest 
intention may readily be made. 80 

Proof of manner of misappropriation is not necessary. 87 

It is not necessery for prosecution to prove in what manner the accused 
has dealt with or appropriated the goods. The question is one of intention 
and not direct proof. The articles belonging to the master were entrusted 
for sale to the accused, who was his servant, and some of the articles were 
found missing, while the bills showed that they had been sold by the accused. 
There was no accounting of the missing articles nor was proof adduced as to 
how the accused paid off the amount admittedly collected by him under the 
sales evidenced by the bills. 88 

The essential thing to be proved in case of criminal breach of trust is 
whether the accused was actuated by dishonest intention or not. The failure 
to account for the amount proved to have been received by the accused or 
giving a false account of its use is generally considered to be a strong circums¬ 
tance against the accused. It is riot necessary or possible in every case to 
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pjfove* in what precise manner the accused person has dealt with or appro¬ 
priated the property of his master. In the case of a public servant charged 
with misappropriation of moneys, the element of offence of criminal breach 
of trust will be established if the prosecution proves entrustment of the 
moneys which he was under a duty to account and had not done so. If the 
failure to account was due to circumstance as pleaded by the accused in 
defence, then those facts being within the accused’s knowledge it is for the 
accused to explain them. It is not the law that the prosecution is to eliminate 
all possible defences or circumstances which may exonerate the accused. If 
the facts and circumstances are within the knowledge of the accused then he 
has to prove them. This, however, does not mean that the burden is cast 
upon the accused person or persons that no crime has been committed. The 
prosecution has to establish a prtma facie case in the first instance. It is not 
enough to establish facts which give rise to a suspicion and then by reason of 
Section 106, Evidence Act to throw the onus on the accused to prove his inno¬ 
cence. The onus of proving the guilt of the accused still rests on the pro¬ 
secution as in all other criminal charges. Section 106 of the Evidence Act 
does not affect the prosecution’s initial onus of proving the guilt of the accus*- 
eel. The onus rests on the prosecution and is not shifted on to the accused 
by reason of Section 106. Sectionl06 of the Evidence Act is not intended to 
relieve the prosecution of its initial burden of proof which is fundamental in 
criminal jurisprudence. Section 106 is designed to meet certain exceptional 
cases in which it would be impossible or at any rate disproportionately 
difficult for the presecution to establish facts which are specially within the 
knowledge of the accused and which he could prove without difficulty or 
inconvenience. If knowledge of certain facts is as much available to the 
prosecution on exercise of due diligence as to the accused, the facts cannot be 
said to be especially, within the knowledge of the accused. Section 
106 would not-absolve the prosecution from the duty of proving that a crime 
was committed even though it is established that the accused had special 
knowledge on the point. If any explanation that the accused chooses to give 
is not proved beyond doubt, he cannot claim to be innocent, but even so, if 
his explanation shows any reasonable doubt on the prosecution story he would 
be entitled to an acquittal not because he proves the facts and circumtances 
referred to, but because the prosecution has failed to establish his guilt 
beyond reasonable doubt." 

In a trial under Section 406 where the accused admits having received 
the money alleged to have been misappropriated by him but defended him¬ 
self by saying that he had made it over to the proper person, the onus does 
not lie on him to prove payment but on the prosecution to prove non-pay¬ 
ment ; for it is only when the latter is proved that the presumption will arise 
of misappropriation or breach of trust. * * * 1. In civil cases, a mere prepondera¬ 
nce of probability, due regard being had to the burden of proof is a suffi¬ 
cient basis of decision ; in criminal cases however a higher degree of assurance 
is demanded. The persuasion of guilty ought to amount to a moral certainty 
or such a moral certainty as convinces the mind of the tribunals as reason¬ 
able men beyond all doubt. 2 In criminal cases it is settled law that the onus 
remains always on the prosecution to prove its case in its entirety and it does 
not change merely because the prosecution has succeeded in proving one part 
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case. 8 A peon was charged with misappropriation of money. The 
prosecution proved that he had not returned the money when it was his duty 
to return it. It was held that the prosecution had proved its case and that it 
lay on tire accused to prove his defence. The prosecution is not bound to 
prove the actual mode of misappropriation of the money. 3 4 

In a prosecution for criminal breach of trust presumption under Preven¬ 
tion of Corruption Act cannot be drawn. AIR 1957 SC 458 : SCJ 289. See 
also Note 19 to Section 161. 

If entrustment is by a document, the document must be proved. AIR 
1957 Cal 148 (Shashi Bhusan) : Cr LJ 367. 

In a prosecution of a postman for having dishonestly misappropriated 
the amount entrusted to him for disbursement under a money order, payable 
to a student M, the accused admitted not having delivered the amount in 
question to the payee M. The story set up by him was that though he did not 
really pay the amount to M and M did not append his signature on the 
money order form in his presence, he gave the amount of the money order at 
the house of M to a boy whom he did not know from before. The boy took 
the money order form and the money inside a room, and he later came back 
with the money order form duly signed and told the accused that the money 
had been paid to M. M denied reciept of the amount. He also denied his 
signatures on the money order form. Two other students, one of whom lived 
in the same room with M and the other in another room of the same tene¬ 
ment, were examined but they denied that they received or handed over to 
M the money order form or its amount. The accused did not produce the 
boy through whom he professed to have sent the money order form and its 
amount into M*& room nor any other evidence in support of his statement. 
It was held that the prosecution having proved, and the accused having ad¬ 
mitted that the payment was not made to, nor the money order signed by M 
or by the only two other students who lived in the same tenement it was for 
the accused to prove who that boy was through whom the accused professes 
to have made the payment and obtained the signatures of M. The only 
possible boys known were produced by the prosecution. Who, the other 
particular boy referred to by the accused, was, could only be known to the 
accused. That was a fact which was especially within the knowledge of the 
accused and burden of proving that fact therefore was upon the accused, 
within the purview of Section 106, Evidence Act. AIR 1957 All 381 
(.Nilamber ): Cr LJ 620, which followed AIR 1956 SC 4041. 

It is not for the accused to prove honest dealing with the property but 
it is for the prosecution to prove the reverse. AIR 1956 Hyd 180 (Md. Pasha). 

It is not necessary or possible in every case to prove in what precise 
manner the accused person has dealt with or misappropriated the goods of his 
master. The question is one of intention and not a matter of direct proof 
but giving a false account of what he has done with the goods received by 
him may be treated as a strong circumstance against him. In the case of a 
servant charged with misappropriating the goods of his master the elements 
of criminal offence of misappropriation will be established if the prosecution 
proves that the servant received the goods, that he was under a duty to 
account to his master and had not done so. If the failure to account was 
due to an accidental loss then the facts being within the servant’s knowledge 
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iC is for him to explain the loss. It is not the law of the country that the 
prosecution has to eliminate all possible defences or circumstances which may 
exonerate him. If these facts are within the knowledge of the accused then 
he has to prove them. Of course, the prosecution has to establish a prima 
facie case in the first instance. It is not enough to establish facts which give 
rise to a suspicion and then by reason of Section 106 of the Evidence Act to 
throw the onus on him to prove his innocence. 5 

Criminal breach of trust can still be established even in the absence of 
evidence indicating modus operandi in committing embezzlement or showing 
when, how and by whom goods were removed. Finding that the accused 
actually misappropriated or connived at it is not necessary to bring home 
offence to accused. 6 

29. Definite sum or property.— See Note 12 under Section 403. 

30. S. 405, Penal Code and S. 5 (1) (c), Prevention of Corruption 

Act :— See also Note 17 to Section 409. The Prevention of Corruption Act 
being a temporary one, the legislature would not have intended in the normal 
course of things that a temporary statute like that should supersede an enact¬ 
ment of antiquity, viz the Penal Code even if the matter covered the same 
field. Under Section 6 («) of the General Clauses Act if by efflux of time the 
period of a temporary statute which had repealed an earlier statute expires, 
there would not be a revival of the earlier one by the expiry of the temporary 
statute. The two sections, namely Section 405, Penal Code and Section 5 (1) 
(c) of Prevention of Corruption Act are not identical in essence, import and 
content and this conclusion gathers much force, from the suggestion that by 
enacting the Amending Act of 1952 and creating sub-section (4) to Section 5 
the legislature specifically stated that, the offence under Section 5(1) (s) is 
different from any previous existing offences under any penal statute and 
there can, therefore, be no scope for speculation about repeal. The words 
used in sub-section (4) "any other law” made the position quite clear and 
explicit. Other law does not mean identical law in which case the word 
‘other’ will have no meaning. A clear comparison and contrast of the diffe¬ 
rent elements constituting the two offences would show that an offence under 
Section 405 of the Indian Penal Code is separate and distinct from the one 
under Section 5 (1) (c) . There are three points of difference between Section 
405 of the Indian Penal Code and Section 5 (I) (c). The dishonest misap¬ 
propriation contemplated in Section 405 of the Indian Penal Code is different : 
whereas that under Section 5 (1) (c) is either dishonest misappropriation or 
fraudulent misappropriation. 

In this connection Sections 5 (1) (a) and 5 (1) (b) can usefully be com¬ 
pared with Sections 161 and 162 of the Penal Code. Sections 5 (1) (a) and 
5 (1) ( b ) are aggravated forms of Sections 161 and 162 of the Indian Penal 
Code and the Intention cannot be to abrogate the earlier offence by the crea- 
t.'ion of the new offence. These two offences can co-exit and the one will not 
b>e considered as overlapping the other. A course of conduct can be proved 
when a person is arraigned under Sections 5 (1) (a) and 5 (1) (b), but such a 
course is impossible to be let in evidence when an offence under Sections 161 
and 162 is being enquired into or tried. Similarly there are a number of 
ele ments which can be proved in an inquiry or trial under Section 5 (1) (r) 
lh4t cannot be let in by the prosecution when a person is charged for an 
offence under Section 405 of the Indian Penal Code. As Section 405, Penal 
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3e is not repealed by Section 5 (1) (c), Prevention of Corruption Act, the 
application of Section 409 which is an aggravated form of offence to a public 
servant is not barred by Art. 14 of the Constitution. No sanction is necessary 
to prosecute the public servant as he does not normally act in his capacity as 
a public servant when committing criminal breach of trust. AIR 1957 SC 
458 (Om Prakash) : AIR 1957 SC 289. 

406. Punishment for criminal breach of trust— Who¬ 
ever commits criminal breach of trust shall be punished with 
imprisonment of either description for a term which may extend 
to three years, or with fine, or with both. 

1. Punishment for criminal breach of trust :—Section 406 pro¬ 
vides punishment for criminal breach of trust which is defined in Section 405. 
See commentary on Section 405. As offence under Section 405 has reference 
to misappropriation which is defined in Section 403, see also commentary on 
Section 403. 

2. Section 406 and Section 206 An offence punishable under Sec¬ 
tion 406 is substantially a different offence from the one punishable under 
Section 206. The criminal intention necessary for an offence punishable 
under Section 206 is that of fraudulent prevention of property or any interest 
therein from being forfeited or taken in execution of a decree or order. Such 
an intention is certainly materially different from the intention required in an 
offence punishable under Section 406. AIR 1937 Bom 46 : 38 blr 1192; i66 
IG 731 : 38 Gr LJ 272 (Sahabrao). 

3. Sections 242 and 630, Companies Act and Section 406, 

I. P. C .—See AIR 1957 Mad 65 ( Vaidyanathan) : Gr LJ 205. 

Model Charge :—See Note 26 to Section 405. 

407. Criminal breach of trust by carrier, etc. —Who¬ 
ever, being entrusted with property as a carrier, wharfinger or 
warehouse-keeper, commits criminal breach of trust in respect of 
such property, shall be punished with imprisonment of either 
description for a term which may extend to seven years, and 
shall also be liable to fine. 

SYNOPSIS 

1. Criminal breach of trust by carrier, whar- 3 . Wharfinger . 

finger, warehousekeeper. 4. Jurisdiction. 

2. Carrier . Model charge . 

1. Criminal breach of trust by carrier, wharfinger, warehouse¬ 
keeper : —See commentary on Section 405 and Section 403 where crimina 1 
breach of trust is explained. 

2. Carrier—means a person that carries goods for others for hire* : 
(Tomlin’s Law Diet.). Person or company engaged in conveying goods for hire 
in the regular way of business : one who undertakes to transport persons or 
property from place to place by means of conveyance for compensation. All 
persons carrying goods for hire, as masters and owners of ships, stage-coach¬ 
men and the like, come under the denomination of common carries. 
(Aiyar’s Law Lexicon , p. 177). Where property is entrusted to a person a 
carrier it is necessary to show at least, in order to convict him of criminal 
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reetch of trust) that some of the property could not be accounted for by him. 
5 Cr LJ 235 ; 9 blr 229 ( Parabhu ). 

3. Wharfinger.—Wharf” includes all wharves, quays, docks and 
premises in or upon which any goods when landed from ships, may be law¬ 
fully placed, and ‘-wharfinger” means the occupier of a wharf. (Aiyar’s 
Law Lexicon , p. 1334). 

4. Jurisdiction. — See Note 25 to Section 405. When the accused was 
entrusted with the carriage of a quantity of coffee from an estate in Mysore to 
a firm of merchants in Mangalore, and a portion of the goods was abstracted 
and there was no evidence as to when or where such abstraction took place, 
it was held that the Sub-Divisional Magistrate at Mangalore had jurisdiction 
to try the accused on a charge of criminal breach of trust, as there was a 
failure to deliver the goods at Mangalore in accordance with the terms of the 
entrustment. 52 MAD 61 (. Beary ■). 

5. Model charge.— You— on or about—at — being entrusted with pro¬ 

perty to wit—as a (carrier) (wharfinger) (warehouse-keeper) committed 
criminal breach of trust in respect of such property and thereby committed an 
offence under Section 407, I.P.C.. 

408. Criminal breach of trust by clerk or servant — 

Whoever, being a clerk or servant or employed as a clerk or 
servant, and being in any manner entrusted in such capacity 
with property, or with any dominion over property, commits 
criminal breach of trust in respect of that property, shall be 
punished with imprisonment of either description for a term 
which may extend to seven years, and shall also be liable to fine. 

SYNOPSIS 

1. Criminal breach of trust by clerk or servant. 3. That property. 

2. Clerk or servant. G. Charge. 

2a. Servant or agent. 7. Proof. 

3. Entrusted in such capacity. 8. Sanction. 

4. Criminal breach of trust. 9. Jurisdiction. 

1. Criminal breach of trust by clerk or servant. — Every word in 
the section and all its ingredients are important. See commentary on Section 
405 which defines ‘criminal breach of trust”. See also commentary on Section 
403, Note 3-a to Section 404 and Note 3-e to Section 405. See AIR 1958 SC 
56 in Note l to Section 405. Sub-section. (4) of Section 5 of Act 2 of 1947 
does not confer any option on the prosecution to proceed against a public, 
servant; under Section 5 (1) (c) or under Section 408, Penal Code. AIR 1957 
Andhra 663 (A. Veeraiah). 

2. Clerk or servant. — See notes ‘clerk or servant’ to Section 381. 
To work as a broker under or for a firm is not necessarily to become then- 
servant. A broker is well understood to be nothing but a middleman, a 
person who brings together a buyer and a seller. But a broker can be an 
actual seller as well. 7 Where a master entrusts his servant with money for 
the payment of an open account, i.e. an account of which the items have 
never been checked or settled, and the tradesman makes the servant a 


1941 RANG 193: AIR 1941 Rang 189 : 42 Cr LJ 776 : 195 IC 703 (Mg. Chan Sein). 
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^ent, and the transaction amounts to a taxation of the bill and a reduo 
oi^the price by the servant, the latter obtains the reduction for his 
master s benefit, the money in his hands always remains the master’s pro¬ 
perty, and, if he appropriates it, he commits criminal breach of trust. But 
where the master himself has settled the accounts with the tradesman for a 
specinc sum, and sends the servant with the money, and the servant, after 
making the payment, accepts a present from the tradesman, in that case 
the servant does not commit criminal breach of trust, inasmuch as the money 
is given to him by a person whom he believes to have a right to give it 
though it may be that, according to the strict equitable doctrine of the Court 
of Chancery, he is bound to account to the master for the money* 8 ALL 120 
(. Imdad ), 1 

» ^y^^ COttimission P aid ^ntracts « not payment on trust. 4 
RANG 128 {Gale). 

2-a. Servant or agent.— See AIR 1956 SC 149. 

3. Entrusted in such capacity.—It the offence of criminal breach of 
tiust is committed by a person to whom the property is entrusted but not in 
tire capacity of a clerk or servant, then Section 406 applies. Section 409 
applies where property or dominion over property is entrusted to a person 
only in his capacity as clerk or servant, 8 

Section 408 does not apply to a station master who receives an amount 
while doing loading and unloading work under an agreement with the Rail* 
way. 40 ALL 565 {Karimudiin). 

4. Criminal breach of trust.— See commentary on Section 405. 

5. That property. —See Note 12 under Section 403. 

6- Charge .—See Note 10 to Section 403 and Note 26 to Section 405. 

Model charge.—You—on or about-at-being (a clerk) (a servant) 
(employed as a clerk) (employed as a servant) of P(i and having been 
entrusted m such capacity (with property to wit—) (with dominion over 
property to wit—) committed criminal breach of trust in respect 
oHhat property and thereby committed an offence under Section 408, 

Misjoinder.—A station master on the E. Railway, under an arramre 
ment with the Company, received a fixed allowance in respect of the mark 
ing, loading and unloading work at his station and used to engage his owr 

men for that purpose. One of such men, engaged as a marksman was first 

allowed to keep certain registers, which it was the duty of the station master 
to maintain, and next allowed to receive cash payments and make entries in 
the cash register. Whilst so employed, he received a sum of R s 5-io 0 as 
an overcharge or demurrage in respect of certain goods which passed 
through his hands, and appropriated the same. To this sum, however the 
Railway company made no claim. He was also alleged to have received and 
appropriated to his own use two other sums of money under somewhat 
similar circumstances. In respect of these three sums he was tried and 
convicted on three counts under Section 408. It was held that the offence 


8. 40 ALL 565 ( Karimuddin ) ; 6 LAH 
257 (Dina)': 22 CAL 313 (Lalit) : 8 
WO 1 ( Banee ) a case where P delegated 


his duties of collecting .money to 0 
constable ; 13 WC 77 (R. D Dei 
1076 PI< 24 tBhagtingh). J 





' A , Note 2} of offences against property 1' 

ivtiy, committed with regard to the sum of Rs. 5-10-0 did not fall within 
Section 408 at all, and, this being so, the joinder of the three charges in one 
trial was illegal. 40 ALL 565 (Karim). 

7. Proof.— See Notes 3 and 13 to Section 403 and Notes 18 and 28 to 
Section 405. 

8. Sanction.— See Note 12 to Section 409. 

9. Jurisdiction.— See Note 25 to Section 405 and Note 9 to Section 

403. 

409. Criminal breach of trust by public servant, or 
by banker, merchant or agent. —Whoever, being in any 
manner entrusted with property, or with any dominion over 
property in his capacity of a public servant or in the way of his 
business as a banker, merchant, factor, broker, attorney or agent, 
commits criminal breach of trust in respect of that property, 
shall be punished with imprisonment for life, or with imprison¬ 
ment of either description for a term which may extend to ten 
years, and shall also be liable to fine. 

SYN OPSIS 


/. 


3. 

4. 

5. 

5a, 

6 . 

7. 

8 . 


Criminal breach of trust by public servant , 
banker , merchant , factor , broker , attorney 
or agent. 

In any manner entrusted with property or 
with any dominion over property. 

In his capacity of public servant. 

Or in the way of his business as a banker. 
Merchant, 

Manager or Director affirm or company. 
Factor or broker, 

Attorney. 


8a. Agent or servant. 

9. Commits criminal breach of trust in respect 
of that property, 

W. Attempt. 

11. Jurisdiction. 

12. Sanction in the case of public servant, 

13. Charge. 

14. Trial. 

15. Proof. 

16. Sentence. 

11. Section 409 not repealed by Act 2 of 1947. 


Agent. 

JL Criminal breach of trust by public servant, o* banker or 
merchant or factor or broker or attorney or agent. —Every word in the 
section and all its ingredients are important. See Commentary on Section 405 
which defines criminal breach of trust and Section 403 which defines criminal 
misappropriation. See also Notes 4 to 8. A talati can commit criminal 
breach of trust of the amount entrusted to him as fine even if the liability for 
the amount collected could not have been lawfully enforced by the state. 61 
b|r 885 (D. Dalpatram). Banker includes firm. 9 

An adatiya of Government is not a public servant. AIR 1956 Hyd 180 
(Md. Pasha). 

2. In any manner entrusted with property or with any domi¬ 
nion over property* —See Notes 4 and 5 to Section 405. The manner need 
not necessarily be proper or legal. 13 WC 77 (R. D. Dey). Without the 
slightest evidence of any money having been received by public servants they 
could be convicted of criminal breach of trust when property under their 


9. AIR I960 All 103 (. Hadirali ). 
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trol has disappeared and their connection with the conspiracy is brought 
home to them, 10 Where a head constable, in the enquiry into a theft case 
found out the property but entered into an agreement with the person with 
whom it was found and reported the case as not traceable, it was held that 
he had dominion over the property on behalf of Government, whether he 
formally seized it or not, and that in abuse of that dominion, he misappro¬ 
priated the property and committed a criminal breach of trust in his 
capacity as a public servant. AIR 1935 Nag 139 : 36 Gr LJ 867 : 156 IC 184 
{Abas alii). 

3. In his capacity of public servant.— See Section 21 which defines 
public servant. See also Notes 2 and 3 to Section 408. In order that Section 
409 should apply it is not sufficient that property is entrusted to Q, who 
happens to be a public servant; it is necessary that the property should have 
been entrusted to Q, because he was a public servant and he had authority to 
receive the property in his capacity as public servant. See 40 ALL 565 
(.Karimuddin ) ; 8 WC 1 (Bane*) ; 1876 PR 24 (Bhag Singh) ; 13 WC 77 (R. D. 
Dey) ; 2 GLR 515 (R. S. Podar). Section 409 applies to moneys paid to Post 
Office for money orders. 7 ALL 174 FB (. Jwalaprasad ). 

A public servant was responsible in law for the proper expenditure of 
certain sum of money in respect of which he had no dominion other than 
passing orders For payment in writing and into whose hands money never 
actually came. He could not file all vouchers regarding expenditures owing 
to the sudden death of the person who actually spent the money ; but he 
proved pieces of work being done for which no vouchers were on record. 
Further the owner of the money, that is the Municipal Board, had exonera¬ 
ted him from every liability, civil or criminal. It was held that there was 
no case of criminal misappropriation, nor even reasonable ground for suspi¬ 
cion against the accused and that the proceedings should be quashed. Em¬ 
bezzlement necessarily involves secrecy : the concealment, for instance, by 
the defendant of his having appropriated the money. If, instead of deny¬ 
ing his appropriation, a defendant immediately owns it, alleging a right or 
an excuse for retaining the sum detained, no matter how frivolous the 
allegation, and although the fact itself on which the allegation rests were 
a mere falsifiction. That a mere fact of there being a large deficit of salt, 
without distinct proof of a criminal misappropriation, is not sufficient to 
convict the salt Parogha in charge of the golahs of criminal breach of trust 
under Section 409. AIR 1933 Gudh 387 : 9 LK 61 : 35 Gr LJ 148 (Abdul 
Walt). See also 36 Cr LJ 867 (Abas Alt) ; 3 WC 44 (, S . Meeah). 

4. Or in the way of his business as a banker.—This expression is 
similar to ‘in his capacity of a ‘pubic servant. 9 See Note 3. A Shroff or 
Banker, employed by the Officer Commanding a Battery, to keep custody 
of and to account for the receipts and disbursements pertaining to the 
Government Funds without having any power of disposition over them or 
using them in his business as banker is a trustee as regards those funds and 
his failure to produce cash for the entire balance due amounts to criminal 
breach of trust either under Section 406 or 408. It was held that the essence 
of misappropriation is that the property itself should not be at the disposal 
of the person in his possession according to his wish. 8 Cr LJ 492 : 19 PR 
Cr 1908 (Him Lai). 

Persons working in a bank are not bankers. Therefore, Section 409 
has no application in respect of an alleged criminal breach of trust by such 


10. AIR 1925 Ouclh 469 : 88 IC 833 : 26 Cr LJ 1217 (F. S. Hay). 
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persons. Section 409 pre-supposes entrustment. When a person opens a 
current account in a bank, there is no question of entrustment. The re¬ 
lationship between the bank and the customer is one of creditor and debtor. 
Hence there can be no case against a bank or its officers for committing 
an offence under Section 409 in respect of the money deposited by a 
customer. 51 Cr LJ 388 ((?♦ C. Pal) which relied on AIR 1941 Gal 713 and 
AIR 1947 PC 44. Receipt of money on current account: Save as regards the 
following of trust funds into his hands, the receipt of money by a banker 
from or on account of his customer constitutes him merely the debtor of the 
customer although the obligation to repay only arises upon demand and 
repayment need only be made at the branch at which the account is kept. 
He is not a trustee for the customer, and the latter has no right to inquire 
into or question the use made of the money by the banker. Money when 
paid into a bank, ceases altogether to be the money of the principal. See 
1842*1 Ph 356 : 12 LJ Ch 385 : 7 Jur 457 ( Parkar) ; it is then the money of 
the banker, who is bound to return an equivalent by paying a similar sum to 
that deposited with him when he is asked for it. The money paid into the 
banker’s is money known by the principal to be placed there for the purpose 
of being under the control of the banker ; it is then the banker’s money ; he 
is known to deal with it as his own : he makes what profit out of it he can, 
which profit he retains to himself, paying back only the principal and a 
small rate of interest, according to the custom of bankers in other places. 
The money placed in the custody of a banker is, to all intents and purposes, 
the money of the banker he is guilty of no breach of trust in employing it, he 
is not answerable to the principal if he puts it into jeopardy, if he engages in 
a hazardous speculation ; he is not bound to keep it or deal with it as the 
property of his principal but he is of course answerable for the amount 
because he has contracted having received that money to repay to the prin¬ 
cipal, when demanded, a sum equivalent to that paid into Iris hands. A Banker 
is not an agent or factor but he is a debtor. AIR 1941 Cal 713: 45 GWN 
1071 ( Pakrashi ). 

A sum paid by a customer into the current account at a particular bank 
becomes, to all intents and purposes, the money of the banker, subject to the 
liability of the bank to return to the customer an equal sum of money. 
Having regard to the legal relationship of banker and customer on a current 
acco unt, the money cannot be said to have been entrusted with the banker in 
thesense 7n which (Be worsen trust* is used in Sections 405 and 409. IF a 
cheque is dishonoured, the officers of the bank cannot be convicted under 
Section 409. AIR 1941 Cal 713 : 45 CWN 1071 ( Pakrashi ). 

The money deposited by a customer with a banker is not held by the 
latter on trust for him. It becomes part of the banker’s funds. The banker 
cannot be charged under Section 409 for making use of the money. 11 
Where Q. the Managing Director of a Bank, wishing the Bank to make a 
better show than the real facts of its working would warrant, in order to 
maintain the confidence of the share-holders and the public and so to make 
possible a project for increasing largely the Bank’s capital, on the 17th 
December, 1912 got his son to present a pronote for Rs. 3,000 to the Bank, 
treated this Rs. 3000 as a pro tanto addition to the profit for 1912 by redu¬ 
cing on paper to that extent his remuneration account for Rs. 4050, which he 
had actually drawn, to Rs. 1050 and thus deceiving the share-holders at 
their general meeting in the following March as to the real profits, induced 
them to declare a dividend of 6 per cent, instead of some 3 per cent, which 


ll, 
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-•#ertild otherwise have been the most : possible-, it was held that (?was guilty 
under Section 409 because being entrusted with the property of the Bank, he 
dishonestly used and disposed of some of that property contrary to the Bank’s 
articles of association causing the share-holders to declare a dividend larger 
than the profits warranted. 29 10 105 : 16 Cr LJ 473 {Daulat Rai). 

A debtor of the Hindustan Bank executed in its favour certain hundis for 
Rs. 30,000 payable after six months. Bank being in need of ready money 
the Managing Director, the accused in the case, asked the Co-operative Bank 
to discount the hundis. But the Bank refused to do so unless the Ditector 
cleared his own account with it. In order to secure ready money the accused 
brought forward his own son who put in an application for a loan from the 
Hindustan Bank for the exact amount of the accused’s debt to the Co-opera¬ 
tive Bank. The accused sanctioned the loan as agent on the security of his 
own moneys in the hands of the Hindustan Bank and then cleared his debit 
balance with the Co-operative Bank. This transaction formed the subject of 
the charges under Sections 409 and 477-A. It was held that the prosecution 
had failed to establish the charge of criminal misappropriation inasmuch as 
the accused, in his anxiety to secure ready money for his Bank, chose a met¬ 
hod which could not be said to have injured it. 29 IG 75 : 16 Cr LJ 443 
( Daulat Rai ). 

Mistakes and omissions in the classification of debts in a balance sheet 
will, not make the directors criminally liable although they would entail civil 
liability. 11 Cr LJ 624 : 8 IC 325 {Gibs— a case of a Deposit and Loan 
Society), 

Directors of a Bank have dominion over the property and management of 
the funds of the Bank. They were bound not to pay dividends except out of 
profits : if they, dishonestly, that is knowingly and intentionally paid dividends 
out of deposits when there were no profits, intending to cause gain to them¬ 
selves or to others or to cause wrongful loss they are guilty of criminal breach 
of trust as Bankers under Section 409. But the Manager, Assistant Manager 
and Accountant were not entrused with the property as bankers or agents 
are not guilty under Section 409 though they might be guilty under Section 409 
read with Section 109 if they assisted the Directors to obtain the sanction of 
the share-holders to the illegal payment of dividends. 16 ALL 88 {Moss). 

A Managing Director who d ishonestly uses and disposes Bank’s property 
contrary to ariticles of association and causing thereby larger dividends 
declared commits an offence under Section 409. 12 A Bank director who - 
makes changes without authority in the Bank’s financial position so as to 
avoid liquidation is guilty under Section 409. AIR 1930 Lah 57 : 30 Cr 
LJ 954 : 118 IC 650 {Mangal Sen). 

5. Merchant.— Merchant is one who deals in the purchase and sale 
of goods. (Wharton). 

5-a. Manager or Director of firm or company. —Act of a director 
of a company in screening money from Government of India or custodian 
of enemy property in anticipation of war without any intention of causing 
wrongful loss or gain to any person, does not amount to an offence. 1 * Sec¬ 
tion 409 does not apply to the manager of a firm where goods are entrusted 
to the firm and not to him personally. 32 Cr LJ 149 : AIR 1933 Rang 332 : 

471: 29 IC 105 : 16 13. AIR 1942 Mad 182: MWN 41 : 43 


Cr 1.1 437 (Denial Rai) 


Cr LJ 395 ( Dincklagi) 
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(Sc (7. Guha). Mistakes and omissions in the classification of 
debts in the balance sheet of a limited company will not make the directors 
criminally liable. 11 Cr LJ 624 : 8 IC 325 (Gibs). 

It is not necessary that the property should have been entrusted to the 
accused directly. If the accused has obtained or assumed the control of the 
property of another person under circumstances whereby he becomes entrust¬ 
ed or whereby his receipt becomes receipt for or on account of another person 
and fraudulently converts it or the proceeds, then he has committed an 
offence within the meaning of the section. So where property was entrusted 
to a company, the Director of the company as the person active in the 
financial affairs of the company may be prosecuted for misappropriation 
of that property. 8 Mys LJ 385 (Siiaramachar). 

6. Factor or broker. —“A factor is a mercantile agent who, in the 
customary course of his business as such agent, is entrusted with the posses¬ 
sion or control of goods, wares or merchandise for sale on commission. An 
agent employed to sell goods or merchandise consigned or delivered to him, 
by or for his principal, for a compensation commonly called “ factorage” or 
'?commission ”y A factor is a species of man latory, whose powers depend on 
the nature and terms of the mandate, commission or authority under 
which he acts. A factor must be in actual or constructive possession of the 
property which he sells for his principal. 

Factor , Agent. The factor only buys and sells on the account of others ; 
the agent transacts every sort of business in general; merchants and manu¬ 
facturers employ factors abroad to dispose of goods transmitted; lawyers 
are frequently employed as agents for the receipt and payment of money, 
the transfer of estates, and various other pecuniary concerns. 

Factor , Agent, Broker . There is little difference in these words themselves. 
A factor and agent being persons who act on behalf of others; but an agent 
has more discretionary power, and represents his employer’s interests more 
generally; a factor transacts business on commission. The factor differs 
from the broker, in that he is the consignee of goods, and buys and sells in 
his own name, while the broker is only a middleman and takes no 
possession. 

Factor and Broker Distinguished . The character of broker is materially 
different from that of factor ; and therefore where a broker sells goods with¬ 
out disclosing the name of his principal, he acts beyond the scope of his 
authority. 

The difference between a factor and a broker is that a factor is entrust¬ 
ed with the possession of the goods which he is authorised to sell, and lias 
a special property in and lien upon them, whereas a broker is a mere nego¬ 
tiator and is not, as a general rule, entrusted with the possession of the goods, 
and therefore has no such special property or lien.” Law Lexicon of P. R. 
Aiyar, p. 425. 

“A midleman or agent who, for a commission on the value of the 
transaction, negotiates for others the purchase or sale of stocks, bonds, 
commodities, or property of any kind, or who attends to the doing of some¬ 
thing for another. 

Brokers are those that contrive, make, and conclude bargains and 
contracts between merchants and tradesmen, in matters of money and 



[S. 409, Ntr 


THE INDIAN PENAL CODE 


merchandise for, which they have a fee or reward/’ Law Lexicon of P. R. 
Aiyar, p. 156. 

7. Attorney.— -Attorney is a person appointed by another to do some¬ 
thing in his absence. (Wharton). 

8. Agent.— See also Note 6. An “agent” is a person employed to do 
any act for another or to represent another in dealings with third persons. 
Contract Act, Section 1 82. The person charged must have been entrusted 
with the property in his capacity of an agent, but the section does not require 
that he should be still an agent at the time of committing the breach of trust. 
15 PAT 108 ( Chaturbhuj). 

Lambardar realised land revenue from land owners and did not remit 
the same to Government. It was held that the lambardar was guilty of the 
offence of criminal breach of trust within the meaning of Section 409, as lie 
was entrusted with money and he dishonestly converted it to his own use 
in violation of the directions of law prescribing the mode in which such trust 
was to be discharged. 20 LAH 119 (Sultan). 

A servant may be employed as agent. An agent, authorised to lend 
his master’s money, commits an offence if he lends to himself without his 
master’s permission. 1933 MWN 256 (Ramanathan ). 

According to the practice that prevails in the Wun cotton market when 
cotton sellers do not wish to sell their cotton for cash at the rate prevailing 
on the day when they bring it to the market, they leave it with an adatiya 
to be sold when they give him instructions. The property in the cotton 
passes from the seller to the adatiya and he is entitled merely to payment 
at the rate prevailing on the day when he asks for it. If there has been 
a settlement in the course of these transactions, that finishes the matter, if 
there has not and the seller has yet made no demand, adatiya is not yet 
bound to pay him anything and the adatiya cannot be convicted under Sec* 
tion 409, if he has sold the cotton to the Ginning factory. AIR 1943 Nag 
168 : NAG 436: 44 Cr LJ 423 : 205 IC 529 ( Gangaram ). 

8 -a. Agent or servant. — See AIR 1956 SG 149. 

9. Commits criminal breach of trust in respect of ‘that property \ 
—See Section 405 which defines ‘criminal breach of trust’. That property. — 
See Note 12 under Section 403. See Note 13 to Secton 405. 

10. Attempt. A cattle pound keeper, having levied Rs. 5 for five 
buffaloes in his charge gave a receipt for Rs. 4 only to the owner of the 
cattle, and entered only Rs. 4 in his accounts: but before the money was 
paid into the treasury, he altered his accounts and entered the proper 
amount, namely, Rs. 5. It was held that the conviction should have been 
under Sections 409 and 511 and that Section 27 of the Cattle Trespass 
Act was not applicable to such a case. UG 632 ( Bhula ). 

11. Jurisdiction.— See Note ‘jurisdiction’ under Section 403 and 405. 

12. Sanction in the case of public servants.—^ Section 197, Gr. 
P.fC. and commentaries on it, See also AIR 1958 Andhra 643 where the 
sanction did not conform to Art. 77 (1) of the Constitution. See also 
AIR 1958 Pat 441 in Note 14-b to Section 21. 

>• 13, Charge. — See Note 10 to Section 403 and Note 26 to Section 405. 



j Note 17] of offences against property 

14- Trial.—Offence under Section 409 is triable by first class magis¬ 
trate. Trial by a second class magistrate of a case where the charge includes 
the alternative “or as agent” makes the trial illegal. AIR 1948 Mad 32 
(A". G. Chattiar). See Notes 11 to Section 403 and 27 to Section 405. 

15. Proof.— See Notes 13 to 13-d to Section 403 and Note 28 to Sec¬ 
tion 405 and Note 18 (false explanation or accounting) under Section 405. 
See also Note 3 under Section 403. 

See Note to Section 405 Note 28. 

See also 1963 GUT 877 (Sami). 

16. Sentence.—An offence of criminal breach of trust by a person in 
charge of public moneys is one of a specially serious nature and calls for a 
severe sentence. 29 Gr LJ 1 : 106 IG 337 (Parma Nand). See also AIR 1935 
Nag 139 (Abasalli). AIR 1958 Andhra 29. 

In the case of the trial of an accused person, if there are separate trials 
for criminal breach of trust regarding various items and sentences are ordered 
to run consecutively, the sentence cannot be attacked as severe on the ground 
that this would not have been so if the offences were tried at one trial. 14 

17. Section 409 not repealed by Act 2 of 1947.—A prior statute 
would be repealed by implication if its provisions are wholly incompatible 
with a subsequent one or if the two statutes together would lead to wholly 
absurd consequences ; or if the entire subject-matter were taken away by the 
subsequent statute. 

We are unable to agree with the view taken by the Punjab High Court 
either that Section 26, General Glauses Act has no application or that Act 2 
of 1947 has repealed ‘pro tdnto ’ the provisions of the Indian Penal Code. 
Therefore, in our opinion, it is open to the prosecution to launch a prosecu¬ 
tion either under Section 409, Penal Code, or under Section 5 (2), Prevention 
of Corruption Act even before the amendment of Act 2 of 1917 by Act 59 of 
1952, and if the prosecution is launched under Section 409 and if the status 
ol the accused is such that no sanction is required under the provisions of the 
Criminal Procedure Code, then the prosecution is good and the conviction 
is proper notwithstanding the fact that if the prosecution had been launched 
under Section 5 (2) a sanction would have been necessary. AIR 1955 Bom 
451 (Pandurang). See also Notes 7-a and 7-b to Section 5. AIR 1957 Puni 
110. AIR 1956 Pep 1. See also Note 30 to Section 405 ] AIR 1958 Andhra 
29; AIR 1956 All 197 ; AIR 1957 Punj 110 ; AIR 1956 Pep 1. 

The offence of criminal misconduct punishable under Section 5 (2) of 
the Prevention of Corruption Act is not identical in essence, import and 
content with an offence under Section 409 of the Penal Code. The. offence of 
criminal misconduct is a new offence created by that enactment and it does 
no repeal by implication or abrogate Section 409 of the Penal Code. There 
cau be no objection to a trial and conviction under Section 409 of the Penal 
Code even if the accused has been acquitted of an offence under Section 5 (2) 
of the Prevention of Corruption Act. AIR 1957 SC 592 (Veereshwar Rao). 

Accused, a clerk in Tansil Office-Misappropriation of Government money 
by falsification of accounts and forgery in furtherance of common intention 
ol accused and his superior officer—Defence that accused acted according to 


14. AIR 1965 SC 1248 (Ranckhod Lai v. Slate of M P/=(1965) 1 SCWR 765. 
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lifections of his superior cannot protect him—Fact that superior officer died 
before trial is no legal bar to conviction of accused under Section 409/34. 
AIR 1956 SC 177 rel. on. 15 

Of the Receiving of Stolen Property 

410. Stolen property. —Property, the possession whereof 
has been transferred by theft, or by extortion, or by robbery, and 
property which has been criminally misappropriated or in 
respect of which criminal breach of trust has been committed, 
is designated as “stolen property”, whether the transfer has been 
made, or the misappropriation or breach of trust has been com¬ 
mitted, within or without India.. But, if such property subse¬ 
quently comes into the possession of a person legally entitled to 
the possession thereof, it then ceases to be stolen property. 

See Section 378 Note 1. 

411. Dishonestly receiving stolen property. —-Whoever 
dishonestly receives or retains any stolen property, knowing or 
having reason to believe the same to be stolen property, shall be 
punished with imprisonment of either description for a term 
which may extend to three years, or with fine, or with both. 

SYNOPSIS 


/, General. 

7d. Possession must be exclusive. 

la. Stolen property . 

7e. Exclusive possession or accessible to others. 

lb. Property into which stolen property is con¬ 

7f. Possession of joint family. 

verted or exchanged . 

7g. Possession of husband and wifi. 

1c. Property stolen by child. 

7h . Secretion of properly. 

2. Property.. transferred by theft or by extor¬ 

7i. Pointing out or production of property is not 

tion or by robbery and property, .criminally 

possession. 

misappropriated or. .criminal breach of 

7j. Receipt or retention outside India. 

trust ... 

8. Knowing or having reason to believe the 

3. Whether the transfer has been made or the 

same to be stolen properly. 

misappropriation or breach of trust has been 

9. Jurisdiction. 

committed within ar without India. 

10. Charge. 

4. If such property subsequently comes into 

11. Trial. 

the possession of a person legally entitled to 

12. Proof 

the possession thereof it then ceases to be 

12a. Presumption from recent possession of stolen 

stolen properly. 

property. 

5. Whoever. 

12b. Burden of proof. 

6. Dishonestly. 

12c . Explanation by accused. 

7. Receives or retains stolen property. 

23. Charge to Jury. 

7a. Receiving imports possession. 

14. Conviction. 

7aa. Prior possession of anothe r. 

15. Sentence. 

7b. Joint possession. 

16. Model charge. 


7c. Possession must be conscious possession . 

1. General .--See Note 12-c. 


15. State of Orissa v. Sami Chandra Patnaik, 1963 CUT 877 : AIR 1956 SC 177. 






, Note 1-b] of offences against property 

a. Stolen property.— ‘Stolen property* is defined in Section 410. 
Stolen property is property the possession whereof has been transferred by 
theft or by extortion or by robbery and property which has been criminally 
misappropriated or in respect of which criminal breach of trust has been 
committed. Before there can be a conviction under Section 411 the property 
must be strictly proved to be stolen property. 16 Stray animals or missing 
cattle are not stolen property. 17 

Where dedication of a bull was for a public purpose and in the name of 
the idol of the village temple and the Mahanta of the temple was looking 
after the bull with the help of the villagers, there is no justification for hold¬ 
ing that the bull was \fere bestia *' and therefore ‘res nullius\ The property in 
the bull remained, after the dedication, in the temple for the benefit of the 
villagers. It was, therefore, property which could form the subject-matter of 
an offence under Section 414. 18 See also commentary on ‘ property * in Sections 
378 and 403. See AIR 1960 MP 395 (Shanlibai). Property must be established 
to be stolen. 19 

A person receiving property, which is not stolen property as defined in 
Section 410 is not guilty of an offence under Section 411, although, at the 
time of receiving it, he erroneously believes it to be stolen. UG 389 (issup). 

Identification of stolen property. — See commentary on Section 9 in 
Raju’s Commentary on Evidence Act. See also AIR 1958 Ori 51, 

1-b. Property into which stolen property is converted or ex¬ 
changed —is not stolen property. 1881 PR 39 (Subhachand). But see the 
following cases. A was given a currency note of the value of Rs. 1,000 hy 
his master for depositing the same in a bank to the credit of his master. Tile 
note however was not deposited in the bank but was changed into notes of 
smaller denomination which were distributed amongst A and his two confede¬ 
rates B and C. As B and C were found in possession of the notes of smaller 
denomination they were convicted under Section 411 for being in possession 
of stolen property. B and C knew that A had committed breach of trust in 
respect of the money entrusted to him. It was contended that as the note of 
Rs. 1,000 had been changed into notes of smaller denomination and B and C 
had been found in possession of the notes of smaller denomination, it could 
not be said that they were found in possession of stolen property, It was held 
that although there was an entrustment, intially, of the note of Rs. 1,000* 

. when that note was changed into notes of lower denomination A held those 
notes of lower denomination in trust for his master. If B and G themselves 
changed the note for Rs. 1,000 they would in the circumstances of the case 
clearly be guilty of an offence under Section 411 or Section 414 and no argu¬ 
ment based on the changed nature of the property could arise. Assuming 
however that A himself changed the note of Rs. 1,000 into notes of smaller 
denomination before distributing any money to his two confederates, it was 
idle to argue that the trust was extinguished immediately the change in the 
value of the notes was made. The trust immediately attached to the notes 
of the lower denomination which were held by A on behalf of his master. 
The actual conversion or criminal misappropriation occurred at the time the 
distribution of the notes of smaller denomination was made and that being 
so, the notes of smaller denomination, possession of some of which B and C 
had was stolen property within the meaning of Section 410 and as B and C 


16. UC 416 ( Mutaya ) ; 6 ALL 224 

(Burke ); 21 CAL 328 {Man). 18. 

)7. AIR 1929 All 917 : 30 Cr LJ 1133 : 

119 IC 863 (A C. Dube) ; AIR 1952 19. 


All 481 : Cr LJ 904 (Ram Bharosey ). 
AIR 1952 Assam 123 : 1951-3 ASSAM 
317 (A. IC Koch). 

AIR 1961 Assam 1 32 (M. Prasad). 
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knew that the money they were found in possession of was money which A 
had criminally misappropriated, they were rightly convicted under Sec¬ 
tion 411. AIR 1944 Sind 237 : 46 Gr Lj 243 ( Sugnomd ). 

Exchanged currency notes are stolen property. 11 Cr LJ 730 : 4 SLR 
159 (Mowlabux) . Mutton of a stolen sheep would be stolen property. 2 East 
PC 617 (Cowell). The gold or silver into which stolen ornaments are melted 
would still be stolen property as the property in substance is the same, but if 
the ornaments are sold, the money would not be stolen property. 

Property into or for which the stolen property has been converted or 
exchanged is not stolen property. But an ingot of gold or silver obtained by 
melting gold or silver articles which were stolen does not cease to be stolen 
property. 1953 MWN 918 (. Lingiah ). 

Stolen property does not include money received bv selling stolen pro¬ 
perty. AIR 1952 Punj 178 : Gr LJ 744 (Ram Narain). 

1-c. Property stolen by child. —The fact that a child has been tried 
for theft and discharged on the ground of want of understanding within the 
meaning of Section 83, is no bar to the conviction of a person charged under 
Section 411 with receiving the property alleged to have been stolen. 6 MAD 
373 (Begarayi). 

2. Property the possession whereof has been transferred by 
theft or by extortion or by robbery and property which has been 
criminally misappropriated or in respect of which criminal breach 
of trust has been committed—is designated stolen property. See Sec¬ 
tion 410. Stolen property has thus an extensive meaning. 

3. Whether the transfer has been made or the misappropriation 
or breach of trust has been committed within or without India.— 

These words are important. In a prosecution under Section 411 it is there¬ 
fore no defence for an accused to say that he is a foreign subject, that the 
property was stolen by himself outside India and that he is not liable to be 
tried, convicted or punished for the theft by Courts in India. Even if a 
foreign subject cannot be tried for theft in India, he may be tried in India 
for an offence under Section 411. 1894 PR 30 (Jafar Ali) ; 28 ALL 372 

(Baldewa) ; 6 CAL 307 (S. Gope) ; 1 BOM 50 (Lakhya) ; 10 BOM 186 (Abdul 
Latif) i 24 LAH 62 (Mul Chand). 

4. If such property subsequently comes into the possession of a 
person legally entitled to the possession thereof, it then ceases to he 
stolen property. —If stolen property subsequently comes into the possession 
of a person legally entitled to the possession thereof it then ceases to be stolen 
property and there can be no conviction under Section 411 in respect of that 
property when or after it has ceased to be stolen property and there can be 
no conviction under Section 411 in respect of that property when or after it 
has ceased to be stolen property. See Section 410 and 1892-2 OB 597 
( Villensky) ; 10 Cox 172 (Schmidt) ; 6 Cox 449 (Dolan). 

5. Whoever. —Section 411 does not apply to the person by whose act 

the property becomes stolen property, that is, actual thief or person who 
commits misappropriation or extortion etc. 23 ALL 266 ( Johyi) ; 2 WC 63 

(Sreemunt) ; ! 1 WG 12 (Seeb Churn) ; UG 312 (Bahiru) ; 1 WC 48 (A. Hoosein ) : 
13 WC 42 (Shahabut). 1896 PR 15 (finda). 1885 SJ LB 334 (Nga Po ). 

6. Dishonestly.— ‘Dishonestly’ is defined in Section 24, See Note 6. 
The removal of a chaukidar’s birth register from his possession without his 
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consent for producing it in Court to prove the date of birth of a certain 
person does not amount to an offence either under Section 411 or any other 
section. AIR 1914 Lah 174 (1) : 15 Gr LJ 522 (Chima). 

7. Receives or retains stolen property. —Stolen property is defined 
in Section 410. See Notes 1 to 4. The use of the alternative expression 
deceives or retains’ relieves the prosecution of proving more than that the 
accused either received or retained the property. The prosecutor need not 
prove that it was dishonestly received as distinct from dishonestly retained or 
dishonestly retained as distinct from dishonesty received. It is enough to 
prove facts which justify the inference that accused either dishonesly received 
the property or having received it honestly, dishonestly retained it. 20 Con¬ 
sidering the language of Section 41 1, dishonest retention is contradistinguished 
in that section from dishonest reception. In the former offence dishonesty 
supervenes after the act of acquisition of possession, while in the latter dis¬ 
honesty is contemporaneous with the act of acquisition. The act of dishonest 
removal within the meaning of Section 379 constitutes dishonest reception 
within Section 411 and that being so the thief does not commit the offence of 
retaining stolen property merely by continuing to keep possession of the 
property he stole. The theft and taking and retention of stolen goods form 
one and the same offence and cannot be punished separately. 21 The offence 
of dishonest retention of property is almost contemporaneous with the offence 
of dishonestly receiving it. A man who dishonestly receives property, if he 
retains it, must obviously continue dishonestly to retain it. ft would be 
different if the reception of the property were innocent, for then it would be 
for the prosecution to show at what stage guilty knowledge of the receiver 
supervened to make the retention dishonest. 22 

A conviction under Section 411 is possible only if the accused received 
stolen property with the requisite intention. He could receive stolen property 
if there was someone other than him to offer it. The property should be 
stolen before he received it. He also should have received it knowing or 
having reason to believe that it was stolen property. These are necessary 
ingredients of the offence. It is therefore the duty of the prosecution in order 
to bring home the guilt of a person under Section 411, I. P. G. to prove (1) 
that the stolen property was in the possession of the accused, (2) that some 
person other than the accused had possession of the property before the 
accused got possession of it, and (3) that the accused had knowledge that the 
property was stolen property. AIR 1957 Assam 35 (Sahadat Ali) which relied 
on AIR 1954 SC 89. 

Doubtless there is a real distinction between receipt and retention. In 
some instances receipt of property may be honest, but subsequently when the 
offender comes to know that the property is stolen property and yet continues 
in possession of the same he may be said to retain the same. But in Sections 
411 and 412 the words “receives” and “retains” occur side by side and the 
collocation of receipt and retention of stolen property is obviously intended 
to do away with the necessity of proving the presence of dishonesty at the 
time pf its possession. 

As both receiving and retaining constitute one offence, the accused is 
not entitled to claim the nature of his possession specified, and it is sufficient 


20. 1889 PR 15 (Muhammad). 

21. 51 Or LJ 581 : AIR 1950 EP 66 (Pa- 
khar Singh). 


22 . 


18 LAH 
(Khona ), 


227 [Saifal) ; 1879 PR 31 
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is charged for receiving or retaining and evidence is adduced to prove 
guilty knowledge at some period antecedent to its recovery by the police. 

The words “receives” and “retains” are generally used together and 
though illustration (a) to Section 114 of the Evidence Act, expressly refers to 
dishonest receipt of stolen property, a presumption about dishonest retention 
of the stolen property may equally be made by virtue of that illustration. 
21 GAL 328 was relied on. AIR 1958 Ori 106 ( Bama). 

Person cannot be convicted of receving or retaining stolen goods unless 
shown at material time to be in possession of place where they were dis¬ 
covered. 23 A person who is proved to have dishonestly misappropriated pro¬ 
perty cannot be convicted of the offence of dishonestly retaining it under 
Section 411. That section applies when a person who has come honestly 
into the possession of property retains it after discovering that it is stolen 
property. 24 The evidence against Q, was that he himself told at the time of 
the inquiry by the Police in the theft case that he purchased the articles 
from the accused in the said case. But in the course of the trial of the case 
against the accused in the theft case, Q,had deposed in evidence that the arti¬ 
cles were pledged with him by the accused in theft case. The thieves were not 
examined to prove the nature of the transaction nor was there any other 
evidence on the point. It was held that there could be no dishonesty unless 
the transaction was a sale. As there was no evidence to definitely find 
whether the transaction was a case of sale or pledge, Q, could not be con¬ 
victed under Section 411. 25 There must have been some act of “receiving” ; 
which involves a change of possession. It must therefore be shown that the 
prisoner took the goods into his possession, actual or constructive. This 
cannot be the case so long as the original thief retains exclusive possession of 
them (though there may well be an amicable joint possession by a receiver 
and a thief together). But, as in all cases of possession, a person may 
“receive” without himself taking part in any physical act of receipt. Accord¬ 
ingly if stolen goods are delivered to the prisoner’s servant, or wife, in his 
absence, but he afterwards does some act that implies an acceptance of the 
woods as by removing them to some other part of his premises, or by striking 
a bargain about them with the thief—he will then (though not till then) 
become himself a “receiver” of them. The mere fact that stolen jewels are 
in a man’s house does not make his wife a constructive possessor of them ; 
it is not as if she were wearing them. “It is also necessary that the goods 
received should have already been stolen, antecedently to the act of receiv¬ 
ing. Hence a man cannot become a receiver of stolen goods by himself 
committing the act of stealing them. Moreover, the character of being 
“stolen goods” is only a temporary one. For if, after being stolen, the goods 
happen to return into the possession (actual or even constructive) of their 
owner, such a return will deprive them of the character of stolen property ; 
so that there will not be any crime in subsequently receiving them. This 
rule often defeats measures which have been taken by an owner, after 
detecting a theft, in hopes of entrapping and punishing some expected 
receiver] “Finally, the prisoner must have received the stolen goods with 
knowledge then of their having been stolen (not knowledge obtained merely 
after taking possession). Such knowledge may be presumed, prime facie, if 
he knew of circumstances so suspicious as to convince any reasonable man 
that the goods had been stolen e.g. when an unlikely vendor offers them for 


23. AIR 1940 Ail 291 : ALJ 206 : 41 
Cr LJ 647 (Aflat). 

24. 5 Cr LJ 413 :3 LBR 254 [Skwe Tht). 


25. 40 Cr LJ 828 : 183 IC 603 : AIR 
1939 Mad 582 (Komati Rangayya). 
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nlikely price at an unlikely hour. His subsequent conduct may be 
evidence of such knowledge ; e.g. his hiding the goods, or selling them 
surreptitiously and over-cheaply, or making no written entry of having 
bought them.” K.C.L., 254. 

See Section 378 Note 1. 

7-a. Receiving imports possession. —See Note 7. A receiving 
imports possession, and there must be proved to have been a possession by 
the accused, either actual or constructive, and a control over the goods. 
The possession of the receiver must be distinct from that of the thief, so that 
the mere receiving a thief with stolen goods in his possession does not alone 
constitute a man a receiver of the goods. A claim made to the goods is not 
evidence of possession or receiving. It is unnecessary to prove a manual 
possession of the goods by the prisoner ; it is sufficient: that they were under 
his absolute control, or that he is in joint possession with the thief. Goods 
which are in the hands of an innocent agent or bailee of the accused are in 
the constructive possession of the latter. 

“A person who is guilty of stealing goods as a principal in either the 
first or the second degree cannot be convicted of receiving them.” Halsbury, 
Vol. 9, Section 1359. ' 6 Cox 533 (Hitt) ; 6 Gox 353 {Miller). 

Where the consignee presented a railway receipt for certain stolen goods 
to the station-master, paid the freight and received formal delivery of the 
package from the latter, it was held that the goods had come to be not merely 
in the potential possession of the consignee, but actually within his power 
and unrestricted control, though he had not removed them from the station 
where they were then lying, nor made any attempt to do so, arid that he had 
received them within Section 41 L 40 GAL 990 (Skewdhar). 

When a property is found in a house in the possession of more than one 
person, mere discovery of any stolen property in that house is not in itself 
sufficient to prove that the possession was of any one of those persons. 86 
Accused found seated around the stolen property disputing as to its distribu¬ 
tion, can be convicted, 27 The circumstance that a person “knew that the. 
property was not his own and yet claimed it before the Magistrate in his 
deposition in the former case” is not sufficient to warrant the conviction 
under Section 411 UG 416 [Mutaya). 

7-aa. Prior possession of another.-—Sections 411 and 412, I.P.G., 
lay down the conditions required to be proved in order to convict a person 
as a receiver or retainer of stolen property. But if in the process of proof 
the Court draws a presumption under Section 114, Evidence Act that a per¬ 
son who is in posssession of the stolen goods soon after the theft, has received 
the goods knowing them to be stolen, then the requirements of Sections 411 
and 412, LP.G. are complied with and the conviction of the accused under 
Section 411 or Section 412 on the basis of such presumption cannot be held 
to be bad on the ground that there is no evidence that the accused received 
the properties recovered from them from somebody else. 

The impression that when an accused is charged with an offence under 
Section 411, I.P.C, the prosecution must invariably establish affirmatively 
that the stolen property was first in the possession of some other person and 
then was transferred to the possession of the accused, is erroneous. 


26. 9 Cr LJ 52 : 4 MLT 415 {Mil Ali ). 

27. AIR 1926 Fat. 316 : 7 PLT 567 ; 27 Cr LJ 657 : 94 IC 705 (P. Dayal). 
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Where the facts found justify the drawing of the presumption under 
illustration (a) to Section 114 of the Evidence Act and a Court draws such 
a presumption it is obvious that the accused who was found in possession of 
stolen property soon after theft and who is unable to give a satisfactory 
explanation for his possession is either a thief or a guilty receiver, and it is 
not necessary for the prosecution to further show that possession was trans¬ 
ferred to him from some other person. AIR 1958 Ori 51 (S. Das). 

7-b. Joint possession.-— See Note 7. See also Note 15c. to Section 114 
in author’s commentary on Evidence Act. See also Note 7-e. Criminal posses¬ 
sion can be joint. 28 Mere recovery of stolen property from a house in which 
two accused lived was not sufficient. AIR 1947 Mad 195 : 48 Or LJ 720 
(Ratnaswamt ). 

Where stolen property (gold tabiz) is recovered from an open verandah 
which is in joint possession of both the accused, then the conviction of one 
of them under Section 411, Penal Code, cannot be maintained for being in 
possession of the stolen property, unless there is something more to show the 
conscious possession of and absolute control over it by the said accused. 
AIR 1959 Pat 54 (Moti Lai). House occupied by father and son. Father 
cannot he convicted in some cases, 20 

Possession and control mean something more than mere constructive or 
legal possession and control. The exclusive possession or control of any 
particular person is not required under Section 5 of the Explosive Substances 
Act and Section 19 of the Indian Arms Act. The possession or control 
might well be possession or control of two or more persons. 26 LAH 137 
(Santa Singh ). 

7-c, Possession must be conscious possession.— See Note 15-a to 
Section 114 in author’s Commentary on Evidence Act. See also Note 7-e, 
In a case under Section 411, the prosecution must establish not only that 
the stolen property was recovered from the house, or other place in the 
occupation of the culprit but also that the incriminating article was in the 
house, or other place and the culprit was fully aware of its presence there. 
1945 ALL 290 (M. Singh) ; AIR 1941 Pat 614 : 42 Cr LJ 810 ( Udhosingh ). 
Stolen property found buried in field of accused is no proof that accused was in 
possession of it. It may have been buried by some one else. Conviction 
under Section 41 i cannot stand. 30 

Mere knowledge of the accused who is prosecuted for an offence under 
Section 411 Penal Code, about the stolen property (ornaments) being in the 
well will not be sufficient to lead to the inference that he was in possession 
of those ornaments in the absence of any evidence as to who had kept the 
ornaments in the well. AIR 1959 Pat 54 (Moti Lai). See also AIR 1957 
Andhra 758 in Note 7-f. 

7-d. Possession must be exclusive.-— See Notes 15-b and 15-d to 
Section 114 in Author’s Commentary on Evidence Act, See also Note 7-e. 
Recovery of property from a house in which two accused lived is not sufficient. 
AIR 1947 Mad 195 (Ramasami). Possession must be exclusive. AIR 1941 
Pat 614 ( Udhosingh ). 

7-e, Exclusive possession or accessible to others.—Possession must 
be exclusive. AIR 1955 Ajmer 10 ( Beoparia ). Possession implies dominion 


28. AIR 1933 Lah 148 (!) : 143 IG463 : 
34 Or LJ 604 : 34 PLR 576 (Divan 
Singh). 


29. AIR 1960 Pat 551 (Mahadev). 

30. AIR 1960 Bom 488 { Amrut ). 
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knew "that he had it. The mere fact that a thing is found in a house occupied 
by a person in common with others or at a place in the house which is as 
much accessible to others as to him is no proof that he was in possession of 


Where the place from where certain stolen gun was recovered at the 
instance pf the accused, is a place accessible to all and sundry, from the fact 
of the recovery from such a place it is not -possible to conclude beyond rea¬ 
sonable doubt that the accused had concealed the gun there and therefore he 
was receiver of stolen property in terms of Section 411. AIR 1954 SC 39 
was relied on. 

Nor is it safe to hold that the gun, which was concealed there, was in 
the possession of the accused. Hence, his conviction under Section 19 (/), 
Arms Act would also not be justified. AIR 1958 Punj 294 ( Pakhar Singh). 

Three bags of grain, alleged to be stolen property, were found in a room 
which was in the occupation of two persons, and was locked at the time of 
the search. Both of them were convicted for being in possession of stolen 
property. It was held that the accused had been rightly convicted. Look¬ 
ing to the nature of the stolen property, both the accused must have known 
that the grain was in their room, and the presumption is that they were both 
accomplices and in possession of the property. 32 The fact of stolen property 
being found concealed in a man’s house would be sufficient to raise a presump¬ 
tion that he knew the property to be stolen property, but it would not be 
sufficient to show that it had been acquired by dacoity. 6 BOM 731 
( Malhari ). 

Certain stolen property was found concealed in a dung heap in the 
courtyard of a house which was owned and occupied by four persons. It 
was held that the property could not be said to be in the exclusive possession 
of any of the occupants of the house and that none of them could, therefore, 
be convicted of any offence under Section 457 or 41 L 27 Or LJ 249 : 92 
IG 425 ( QaimDin ). 

When a property is found in a house in the possession of more than one 
person, mere discovery of any stolen property in that house is not in itself 
sufficient to prove that the possession was of any one of those persons. 33 
Possession contemplated by Sections 411 and 412 is exclusive possession, 
otherwise the receiver or purchaser of stolen property would run the risk of 
losing stolen property, if some one else could get hold of it. 34 The finding 
of the property in a shed which belongs to Q but is situate above a mile 
from his house, is an ambiguous circumstace, if other people, besides £) had 
access to the place. 10 BOM 319 ( Krishnabhai ). 

7-f. Possession of joint family .—See Note 15-e to Section 114 in Au¬ 
thor’s Commentary on Evidence Act. 6 BOM 731, AIR 1933 Ail 437, 55 
ALL 112, 15 PAT 696, AIR 1953 Mad 534, AIR 1951 Pat 296, AIR 1944 
Lah 339, 1 i LAH 305. The bare finding of stolen property and arms in 
the house of a joint Hindu family is not such evidence of possession on the 
part of each of its members as would form a sufficient basis for a conviction. 

31. AIR 1933 All 437 : 34 Or Lj 930: 33. 9 Or LJ 52 : 4 MLT 415 (Md, Alt). 

145 IC 130 ( Ram Oman). 34. 12 LK 88 : AIR 1937 Oudh 157 : 37 

32. 3 Cr Lj 184: 1 SLR 66 {Junto). Cr LJ 454 (Ram Autar). 
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22LALL 445 ( Nirmaldas ). Where stolen property is found in a room to which 
access may readily he had by any member of a joint family, it cannot be 
said, in the absence of further evidence incriminating any particular member, 
that the possession is of one member rather than of another. 47 ALL 511 
(Ram Aulat). Where proceedings under the Indian Arms Act, 1878, in res¬ 
pect of the unlawful possession of arms are taken against a member of a 
joint Hindu family not being the head of such joint family and arms are 
found in a common room of the joint family house, it is incumbent upon 
the prosecution to give good evidence that such arms are in the exclusive 
possession and control of the particular member of the joint family who is 
sought to be charged with their possession. 15 ALL 129 (Sangam Lai). 

Mere physical presence of the accused in proximity or in close proximity 
to the object cannot by itself be an incriminating circumstance unless it can 
be held that he was in conscious and intelligent possession of that object. 
Merely because he is the head of the joint family or the owner of the house, 
he cannot be credited with constructive knowledge of a hidden thing. 
Possession must imply knowledge and there would be no possession when 
there is no knowledge. Possession without knowledge lacks the element of 
mens rea or criminal intention which is essential for an offence. AIR 1957 
Andhra 758 (K. T. Reddi). See also Notes 7-b. and 7-c. 

Stolen property consisting of a considerable quantity of cloth weighing 
about five mound were discovered on search by the police in a locked room 
in a house belonging to and inhabited by a joint Hindu family composed of 
a father, son and grandson. The son was found to be the managing 
member of the family, and the key of the room in which the stolen property 
was found was produced by him. The circumstances were such that it was 
very improbable that the cloth could possibly have been placed where it was 
found without the connivance of some or all of the members of the family. 
It was held that under the above circumstances the conviction of the manag¬ 
ing member of the family under Section 411 was a proper conviction. 29 
ALL 598 (.Budh Lai ). A junior member of a family of persons living in a 
house under the common headship of one of them, who is the principal 
member and the owner of the house, cannot be-held to be in possession of 
an article found there, except on proof of special acts of appropriation or 
acts showing exclusive control on his part. 1946-2 GAL 619 (Dhalu ). The 
mere fact that stolen property is found in a house in which the accused lived 
with his brothers, is not sufficient to establish that he retained such property 
in his possession or custody or to justify his conviction under Section 411. 
Where stolen property is found in a house occupied by several persons, it is 
not enough to show that property was found in the house to convict a mem¬ 
ber of the family who may have had nothing to do with bringing or keeping 
it there. 35 

Mere fact that article taken in dacoity is found in house jointly occupied 
by son and father is no ground for convicting father under Section 412« 86 
Accused was convicted in connection with a dacoity. No stolen property 
was recovered from him but some of it was given up by his step-father 
with whom accused was living. There was no other evidence against him. 
It was held that he should not be convicted. 87 A woollen coat and a torch 
stolen by a person were found in a house occupied by him and his elder 


35 . AIR 1919 Oudh 32: 21 Or LJ 40 192 IC 253 (O. Lohar). 

(Bashir). 37. AIR 1933 Oudh 423 (1) : 35 Ct LJ 

36. AIR 1941 Pat 223:42 Cr LJ 258 : 165; 146 IC 708- (Mahabir). 
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who used to live jointly. Absconding members of criminal tribes 
also used to visit the younger brother. The elder brother was convicted 
under Section 411. It was held that he could not be convicted as it was 
not safe to attribute knowledge to him that the articles in question were 
stolen simply because his younger brother kept bad company. It was also 
difficult to hold that his knowledge extended to every item of property 
received by his younger brother or brought to him by the members of the 
criminal tribes. There might be strong suspickm against him but for 
conviction in a criminal case mere suspicion was no proof of the guilt. 3 * 
Presumption of possession of managing member if unrebutted holds good 
and if stolen property is recovered from house conviction of managing mem¬ 
ber is sustainable. 3 * 

7-g. Possession of husband and wife.—Wife cannot be convicted 
under Section 411 merely because stolen property is found in a house in 
which she lives with her husband. 40 The production of stolen property by 
the wife from the house in which both husband and wife were living cannot 
warrant the conviction of the husband under Section 411. 41 “Where a 
husband and wife are jointly indicted for receiving, the wife may be 
convicted if there is evidence of a receiving by her separate and apart from 
the husband. “If stolen goods are received by a wife without her husband's 
knowledge, and he, upon becoming aware of it, passively assents to what she 
has done but takes no active part in the matter, he is not guilty of receiving, 
but it is otherwise if, although he may not touch the stolen property, he 
ratifies what she has done.” Halsbury Vol. 9, Section 1360. Husband 
cannot be convicted under Section 411, if the stolen goods are in a box and 
the key is produced by wife. 4 ' 2 

Where in a house occupied by several male and female members of a 
joint family, a locked box containing stolen property was found, the key of 
which was produced by the wife of a member of the family who was not in 
the house at that time, the husband of the woman who produced the key 
upon these facts, was convicted under Section 411. It was held that from the 
mere fact of the actual possession being with the wife, it cannot be presumed 
in every case of this kind that the possession of the wife was per se the 
possession of the husband. Possession of wife would frequently be the 
possession of the husband. In fact it would usually be the possession of the 
husband, but there must be something, to connect the husband with the 
possession, more than the mere fact that he is the husband. AIR 1922 All 83 : 
23 Cr LJ 386 {Khushi Ram). 

Where a house is occupied jointly by the husband and wife, it cannot in 
the absence of positive evidence be held that one is in exclusive possession. 
Hence, where stolen articles are produced from the house of women 
accused, who were living with their husbands, then the possession 
cannot be said to be exclusively theirs, for the purpose of Section 41L 
AIR 1955 Ajmer 10 : Cr LJ 595 (Beoparia). 

7-h. Secretion of property.—People do not secrete properties far away 
from the village in unknown places unless they are not in a position to claim 
them as their own and unless they have been dishonestly got they will not 
hide the traces of the same. 1953 MWN 918 ( Lingiah). 


38. AIR 1936 Pat 534 : 165 IC 230 : 37 
Cr LJ 1123 (D. Jha). 

39. ATR 1920 Pat 190 : 58 10 341 :21 
Cr LJ 757 {Musai). 


•10. 5 NWP 120 (DeSiha). 

41. AIR 1941 Mad 694 : 42 Cr LJ 738 
( Marimuthu ). 

42. AIR 1961 Punj 30 (D. Singh). 
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Pointing out or production of property is not possession. 

Note 16 to Section 114 in Author’s Commentary on Evidence Act. A 
person may know where a stolen property is concealed without beins> 
actually in possession of it. Where the stolen articles were produced bv the 
.accused irom the jungle, it cannot be held that the accused were in possess- 
ion unless there was evidence to show that the place was not accessible to 
anybody else. AIR 1955 Ajmer 10 : Cr LJ 595 (. Beoparia ). 0 can be con¬ 

victed under Section 411 if he takes the Police to his field and dies out 
stolen property from his field. 1952 A LJ 61 (Horilal). 

Where the only evidence against the accused consists of the recovery of 
stolen properties on the information given by him, from a hollow of tree 

situated in a jungle not belonging to him, then in view of the fact that the 

land on which the tree stood or the tree itself did not belong to the accused 
the mere recovery cannot show that he was in possession of the stol en 
property or that after committing theft he had kept the articles inside the 
Bh ° 40 ( Deo Bux )> 17 ALL 567, AIR 1923 Lah 433 and 

AIR 1934 Nag 54. 

Thet e may be cases where a Court may not be justified in presuming 
possession of the person who had mere knowledge of the articles placed 
but there may be cases where the articles are concealed in a place about 
which the particular person had the knowledge and it may be assumed in 
such cases that the articles were in his possession. AIR 1959 Pat 54 (Mali 
Lai) which followed Cr App No 291 of 1943 (Bom) and AIR 1958 Mad 
451. 

The mere recovery of certain property from the house in which the two 
accused lived was not sufficient by itself to attribute guilty knoweldge to 
either of them unless there were some other circumstances connecting them 
with the possession of the property. The mere fact of such production in 
those circumstances showed nothing and did not establish any connection of 
either of the accused with the possession of the stolen properties. 43 Where 
the only incriminating circumstance against the two accused was that the 
stolen property was recovered from places not belonging to any of the 
accused as a result of simultaneous statements made by them to the police 
it was held that in the absence of any other incriminating factors, mere 
discovery of the articles would not raise a presumption under Section 114 
Uln. (a), Evidence Act, either of theft or of receipt of stolen property by 
the accused knowing it to be such. 44 See also. 45 

7-j. Receipt oj* retention outside India.— If the receipt or retention 
of stolen property is outside India, there can be no trial in India of the 
offence under Section 411 committed outside India. 46 For offences com¬ 
mitted, outside India, see Section 188, Cr. P. C. 

Certain persons, who were not proved to be British subjects, were found 
in possession, in a native State, of property the subject of a dacoitv commit¬ 
ted in British India. I hey were not proved to have taken part in the 


43. 48 Cr LJ 720: AIR 1947 Mad 195 

(Jiamaswami). L 

44. AIR 1955 Nag 71 ( Chhotelal) ; AIR 
1952 Raj 20 ( Dasuram ). 

45. 17 ALL 576 (Gobir.Ja) ; AIR 1929 
Mad 846 : 18 Cr LJ 49ft : 39 IC 330 
{Buta Singh)'; 14 Cr LJ j602 : 21 IC 
474 {Mehta) ; 46 PI.R 1912 : 13' Cr LJ 


46. 


28: 13 IC 220 (Pit) : AIR 1923 Lah 
335 {Rushal): 13 Cr LJ 127 : 16 CWN 
238 ( Paimulla) ; 4 Cr LJ 176 
Hamada ) ; AIR 1943 Oudh 298 
{Mata Prasad ) ; 12 LK 88 : AIR 1937 
Oudh 157 (Ram Aular), 

Cal 725 : 18 OWN 1178 ; 
24 IC 945 (Moheswari). 
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and there was no evidence that they had received or retained any 
stolen property in British India. They weTe convicted of offences punishable 
under Section 412, I.P.G. It was held that no ofFence was proved to have been 
committed within the jurisdiction of a British Court. 9 ALL 523 (Kirpal 
Singh), A subject of a native state, who is guilty of retaining stolen pro¬ 
perty within the native state, is not liable to be punished under the I.P.C. 
48 ALL 687 ( Gunna). A non-British subject retaining property in a Native 
State, stolen from British India, is not amenable to the jurisdiction of 
British Courts and Section 180, Cr. P.C. does not confer any such jurisdic¬ 
tion on them. 23 Gr LJ 560 : 68 IC 160 (Md. Hussain ). 

8. Knowing or having reason to believe the same to be stolen 
property. —‘Reason to believe’ is defined in Section 26. Note 1 explains 
‘stolen property’. From the bare fact that the accused was residing in the 
complainants village his knowledge that the ornaments were stolen property 
cannot legitimately be concluded. AIR 1954 SC 39 : Cr IJ 335 ( Trirnbak), 
See also AIR 1959 Assam 20 (Ram CJiand ). Where the stolen property was 
traced to the accused’s possession two months after the theft there is no pre ¬ 
sumption against him under Section 114, Evidence Act. 44 ML} 243 
(R. Aiyar). 

In a charge under Section 411, it is not sufficient for the prosecution to 
show that the accused person was careless or that he had reason to suspect 
that the property was stolen or that he did not make sufficient, enquiry to 
ascertain whether the same had been honestly acquired. The word “believed” 
is a very much stronger word than “suspect”, and it involves the necessity of 
showing that the circumstances were such that a reasonable man must have 
felt convinced in his mind that the property with which he was dealing must 
be stolen property. 47 The word “believe” in Section 411 is much stronger 
than the word “suspect” and involves the necessity of showing that the 
circumstances were such that a reasonable man must have been fully con¬ 
vinced in his mind that the property with which he was dealing, was stolen 
property. It is not sufficient in such a case to show that the accused person 
was careless or that he had reason to suspect that the property was stolen or 
that he did not make sufficient inquiry to ascertain whether it had been 
honestly acquired. 48 It is enough if the circumstances are such that a reason¬ 
able man would be led to the conclusion or inference that the property is 
stolen even if the circumstances fail short of carrying actual conviction to his 
mind. 49 A woollen coat, a muffler and a sweater belonging to a student were 
stolen and were found in the possession of the accused. He was wearing the 
sweater and muffler and he produced the coat on being asked about it. He 
stated at the time of recovery that he had purchased the clothes from a 
person who had told him that he had got them from students as a reward. 
The person selling the clothes was a short statured boy while the clothes were 
such as to fit a man of tall stature and the coat was not an old one. It was 
held that the circumstances were not such as must have convinced the accused 
as a reasonable person that the clothes were stolen property and, therefore, 


47. 6 BOM 402 {Range) followed in 17 
Cr LJ 312:4 LVV 53 ; 35 IC 488 (S. JV. 
Chelti) ; 17 Cr LJ 25 : 32 IC 153 
{Ibrahim) ; 14 Cr LJ 591 : 21 IC 383 : 
1913 MWN 696 ( Kanmppa.) ; 27 Cr LJ 
1144:97 10 684: AIR 1927 Nag 40 
{AbdurRahim) ; 11 LK 70 ; AIR 1935 
Oudh 327 ( Bhagan) ; AIR 1924 Mad 
350:45 MLJ 728 (Samachari); AIR 


48. 

49. 


Oudh 1929 213 ; 6 OWN 208 ; 30 Cr 
LJ 969 [Suraj Prasad) ; 26 PLR 165 
0 Ghansamdas) ; 32 Cr LJ 1184 : 134 IC 
401 (Gaya Prasad) ; AIR1932 Lah 434 
(Gianckand). 

32 Cr LJ 1184: 134 IC 401 (Gaya 
Prasad ). 

1888 PR 37 (Gulbad Shah). 
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ulci not be held that the accused received the clothes knowing or having 
reason to believe that they were stolen property. 50 To constitute an offence 
under Section 411, besides dishonest possession of stolen property there must 
also be the knowledge of or at least reasonable belief in the property being a 
stolen property ; but when some property is proved to be a stolen property 
and the person who is found in possession of it cannot account for its possession 
especially when he is found in possession of it soon after the theft of the 
property, it is only reasonable to conclude not only that he was in possession 
knowing or having reason to believe it to be stolen property but also that his 
possession of it was dishonest. 61 

A man who dishonestly receives property if he retains it must obviously 
continue dishonestly to retain it. It would be different, however, if the recep¬ 
tion of the property were innocent. Then it clearly would be for the pro¬ 
secution to show at what stage guilty knowledge of the receiver supervened to 
make the rentention dishonest. 18 LAH 227 ( Saifal ). The possession of the 
property stolen from two different owners is a circumstance which under 
Section 14, illn. (a) of the Evidence Act, must be borne in mind in estimat¬ 
ing the probability of guilty knowledge in the accused. 9 fair 27 ( Han ). 

To succeed in a prosecution under Section 411, the prosecution must not 
only prove that the property had been stolen, but they must also establish 
facts from which the Court can properly infer that the person charged with 
being in possession of stolen property either knew the property to be stolen, or 
had reasonable grounds for believing the same to have been stolen. Unless 
there is some prime facie evidence as to the knowledge of the accused, the 
latter is entitled to be acquitted, because merely proving that he was in posses¬ 
sion of the stolen property establishes no offence of any kind. 52 A conviction 
under Section 411 cannot be sustained on the mere fact of possession of stolen 
articles, not of an unusual character and such as easily pass from hand to 
hand. UC 594 (Ravaji). 

It was held in 2 BHC 130 ( Harishankar) that the persons concerned must 
have known or have had reason to believe that the property was stolen and 
that the mere fact that the prosecution could not definitely establish from 
whom it had been stolen did not prevent the accused’s conviction. A re¬ 
ference may also be made to Wills on Circumstantial Evidence , 6th Edition, 
p. 95, which cites cases where a similar course has been followed to meet a 
difficulty in establishing the identity of stolen property. 53 Section 414 does 
not impose on the prosecution the requirement to trace in all cases the owners 
of the property stolen. All that is needed is to show that the accused volun¬ 
tarily assisted in concealing or disposing of property which he had reason to 
believe to be stolen property. The latter fact may be proved from the 
accused 's own conduct. 54 The mere fact that jewellery handed over to the 
accused for sale by a European] soldier was such as was usually worn by 
Indian females, and a European is not expected to own it, is not, standing by 
itself, sufficient to support the finding that the accused believed or had reason 
to believe that the jewellery was stolen. 55 The very essence ofSection 414 is 
the concealment of stolen property, which the accused knew or had reason to 
believe to be stolen property. 56 


50. 

51. 

52. 

53. 


51 Cr lJ 1331 : AIR 1950 All 497 : 
195 ALJ 344 (jfkagru). 

36 Cr LJ 1206: 157 IC 562: AIR 
1935 Oudh 475 [Shakur). 

1952 Cr LJ 1298 : AIR 1932 Cal 616 
(Bharadwm Singh). 

49 BOM 878: 27 blr 1373 {Abdul 


Gant). 

54. 13 Cr LJ 793 : 17 IC 537 : 14 blr 
393 ( Budhan Khan). 

55. AIR 1932 Labi 434 : 139 IC 442 : 33 
Cr I.J 764 ( Gian Chand). 

56. AIR 1924 Mad 350 : 81 IC 310:25 
Cr LJ 790 (Samachari). 
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Jurisdiction.—A charge of receiving or retaining stolen goods may 
be inquired into or tried either by the Court within the local limits of whose 
jurisdiction the goods were stolen, or by any Court within the local limits of 
whose jurisdiction any of them were at any time dishonestly received or 
retained. Illn. ( b) to Section 180, Cr. P. C. 


10. Charge. —A charge, under Section 411, of dishonestly receiving stolen 
property, should state that the articles found in possession of the accused were 
the property of A B. the owner thereof. 1 BHC 95 (Siddu). But see 2 BPIC 
130 and 49 BOM 878 in Note 8. The charge should follow the wording of 
the section and should state that accused dishonestly received or retained the 
property knowing or having reason to believe the same to be stolen pro¬ 
perty, 4 WC 11; 42 CAL 957. 

Where the offence under Section 411 is not committed simultaneously in 
the offence of theft (Section 379) the joinder of charges is illegal. 2 Gr LJ 
37 (Sundar Singh). 

11. Trial. —See also Note 7-j. In the house belonging to L and B, two 
brothers, three items of stolen property wetfe discovered, namely a quantity 
of unused postage stamps, some carpets and some buckets and padlocks. The 
police sent up the accused under three charge sheets. There was no evidence 
to show that the stamps and carpets had been received by the brothers on 
different dates. The latter were tried under Section 411 on a charge of 
dishonestly retaining the carpets, L being acquitted and B convicted. Pro¬ 
ceeding against L and B were also instituted under Section 411 in respect of 
dishonest retention of the stamps, The accused pleaded that as the stamps 
had been discovered at their house on the same date and at the same place 
as the carpets only one ofFence in respect of these two items of property had 
been committed and that as they had already been tried in respect of the 
carpets they could not be tried in respect of the stamps. The trial court 
accepted this plea and acquitted the accused. It was held, on appeal by 
the Crown, that the accused had been properly acquitted. 3 PAT 503 
(Bishnu Singh). 

Where the articles stolen from six different persons on six different 
occasions were recovered from the accused on two different days and the 
magistrate framed a single charge under Section 411, and convicted the 
accused. It was held that the Magistrate had not committed any error in 
law in framing the charge. As in the case there was no evidence as to when 
the accused received the different articles all that could definitely be said 
was, that, giving the benefit of doubt to the accused he could be found 
guilty of at least one act of receiving. In the circumstances the Magistrate 
could have framed two charges both under Section 411, and tried him 
separately for each of them. But instead he tried him for one charge only. 
The only possible contention that could have been advanced on behalf of 
the accused in the case was that the trial had prejudiced him. But even 
that contention would be untenable inasmuch as he was convicted of only 
one offence under Section 411, instead of more. It is not inconceivable that 
although thefts may have been committed on different occasions, the thief 
may pass on the stolen property to the receiver at one time. The fact of 
receiving in such a case would be one act, although the stolen property 
relates to a number of thefts and a number of stolen articles. Therefore, 
it is not correct to say that the offence under Section 411 is the offence of 
receiving a particular article of stolen property or property stolen in a parti¬ 
cular theft. AIR 1959 Punj 275 (Dina Nath). 
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Where an accused is found in possession of stolen articles forming the 
subject-matter of distinct thefts, he cannot be tried and convicted under 
Section 411, Penal Code, more than once, unless there is evidence to show 
that he had received them on different occasions. 

The question whether the stolen property was received on one occasion 
or several occasions is one of fact. There is no presumption of law regarding 
it and the answer must depend on the particular facts and circumstances of 
each case. In the absence of any evidence effect has to be given to the 
fundamental rule in criminal cases that the burden is on the prosecution and 
never shifts. Section 403, Criminal Procedure Code, gives effect to the 
ancient maxim nemo debt bis vexari pro una et cadem causa . It is based on the 
policy of law that no man shall be punished or put in jeopardy twice for the 
same offence. This object of the section would be defeated if the accused 
is put on trial on a mere suspicion, without evidence forthcoming to support 
it that the offences were distinct. The words *the same offence 5 in Section 
403 ( 1) mean the same act or omission punishable under the same provision 
of law. AIR 1959 Andhra 137 : AIR 1925 Pat 20. 

Where the offence of receiving stolen property (Section 411, I.P.C.) is 
not committed simultaneously with the offence of theft (Section 379, I.P.C.), 
the joinder of charges is illegal. 2 Cr Lj 37 (Sundar Singh}* 

Joint trial of several persons. — See Section 239, Cr. P.C. Several 
persons can be jointly tried under Section 411. AIR 1932 Bom 201 : 33 
Cr LJ 394 : 34 bir 301 (Lakha ). If more than one offence of theft has been 
committed in respect of certain property which could be designated as stolen 
property, within the meaning of Section 410, then the persons in possession 
of such stolen property which has been secured by means of the commission 
of several offences of theft or robbery etc*, cannot be tried jointly according 
to the provisions of clause (jf), Section 239 Cr. P.C. 11 LKL 70 : AIR 1935 
Oudh 327 ( Bhaggan ). 

Where several articles stolen at one theft are received by different per¬ 
sons, all or any of the receivers are triable jointly for the offence of receiving 
stolen property. 57 A person accused of an offence under Section 457, I.P.C., 
can by virtue of Section 239 (<?), Gr. P.C., be legally charged and tried with 
persons accused of receiving or retaining the stolen property. 1 BLAH 62 
(Nawab ). Joint trial of turn accused both charged under Section 412, I.P.C. 
is illegal. AIR 1925 Oudh 452 ( Behari ). 

12. Proof. — See Notes 11 and 12 to Section 9 in Author's Commentary 
on Evidence Act.. See also Note 12-c. It is the duty of the prosecution in 
order to bring home the guilt of a person under Section 411 to prove (1) 
that the stolen property was in the possession of the accused, (2) that some 
person other than the accused had possession of the property before the 
accused got possession of it, and (3) that the accused had knowledge that the 
property was stolen property. AIR 1954 SC 39 : Cr LJ 335 ( Trimbak ). 

The absence of any adequate explanation for the presence of such a 
large quantity of articles similar to those proved to have been despatched by 
the°Kanpur Woollen Mills or by the Karur Company, the recovery of these 
articles within a few days of the theft, the presence of silk and paper labels 
of Kanpur Woollen Mills on most of the shawls and mufflers recovered and 
of certain manuscript writings on the labels of die bed sheets by K. brother 

57. 6 PAT 583 {ML Guijania) ; 36 Or LJ 1206 : 157 10 562 : AIR 1935 Oudh 475 (Shakur). 
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rr., who does the Karur business, are circumstances sufficient to justify 
the finding that the property recovered is stolen property. 66 

A conviction under Section 411 cannot be maintained unless the stolen 
property is undoubtedly identifiable. 56 Articles found in possession of accused 
alleged to have been taken in dacoity were put up for identification. The 
articles had chits attached to them. No chits were attached to other articles 
mixed with those put up for identification. Articles being of very ordinary 
type of every day use, no reliance could be placed on such identification. 
AIR 1953 All 314 ( Wahid Bux). 

Before a person can be convicted under Section 411, it must be shown 
that the property in the accused’s possession is stolen property. A Court 
might suspect that the property is stolen, but it is for the prosecution to prove 
affirmatively that the property in his possession was stolen. 60 In order to 
sustain a conviction on a charge of theft or dishonest receipt of stolen 
property it is not sufficient that the property found in the prisoner’s possession 
was like that stolen. There must be a finding to the effect that property was 
the property stolen. UC 227 ( Bava ). 

Before a conviction can be sustained under Section 411 the exclusive 
and concious possession of the stolen articles must be brought home to the 
accused. 61 In order to maintain a conviction under Section 411, where the 
stolen property consists of cereals, the fact that cereals found in the house of 
a person residing in the same village correspond with the alleged stolen 
cereals is not sufficient to establish the'; identity of the stolen cereals with 
those found. It must be shown that the cereals stolen were peculiar, the like 
of which could not be in the possession of any other villager. Further, the ex¬ 
clusive and conscious possession of the stolen articles must be brought home to 
the accused. 62 The first information which had been sent without any practic¬ 
able delay and which sets out the details of this burglary, is a strong piece 
of corroborative circumstance. AIR 1954 Mad 433 ( Lingiah ). When in 
a case under Sections 411 and 414, I.P.C., an accused has satisfactorily 
accounted for his possession, the question of the application of Section 114, 
Evidence Act, no longer arises. Then it is necessary for the prosecution to 
show by evidence direct or circumstantial that there is some collusion 
between the thief and the receiver or that the receiver had real reason to 
believe that the property which he had purchased was stolen. It is for the 
prosecution to prove substantively by direct or circumstantial evidence that 
the accused had guilty knowledge. It is not necessary for the accused to 
prove affirmatively that he came by the goods innocently ; it is sufficient if he 
has given an explanation which might raise a doubt in the mind of the jury 
as to his guilt. 63 In a case of identification of ornaments of small value the 
opinion of the assessors is of considerable value as they are well acquainted 
with the ways and habits of men of ordinary standing. 64 In a case in which 
a person is charged with receiving or being in possession ol property alleged 
to have been stolen, an important factor is the value of the property and as 


58. 

AIR 1964 SC 170, 172 (Ajehdranatkf. t 

61. 


(1963) 2 Ker LR 159: 1963 SCO 
1018. See also AIR 1964 Him Pra 

62. 


27 (Chmilol). 

63. 

59. 

13 Cr LI 720 (2) : 16 IC 528 : 35 
PWR 1912 Cr : 194 PLR 1912 (Lai). 

6h 
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AIR 19 12 Pat 304 (1) : 43 Cr LJ 648 
(Gobinda) • 



AIR 1941 Pat 614: 42 Cr LJ 810 : 
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21 Cr LJ 673 : 57 IC 913 (Sharafat). 
AIR 1937 Pat 191 : 38 Cr LJ 129 
166 IC 91 (R. N. Laha). 
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as the accused is 
can cross-examine. 

21 CrLJ 552 : 56 IC 856 ( Mahboob ).' 

In considering whether the possession of stolen goods raises a presumption 
of dishonest receipt of stolen property, the attention of jury should be drawn 
to the necessity of satisfying themselves that the possession is clearly traced 
to the accused. 6 BOM 731 ( Malhari ). 

12-a. Presumption from recent possession of stolen pro¬ 
perty: — See Note 13 to 17. Section 114 in Author’s Commentary on Evidence 
Act. See also AIR 1954 All 684. See Notes 7, 7-a and 12-c. See also AIR 
1959 Pat 54 [Moli Lai). See also 44 MLJ 243 in Note 8. 

In order to put the accused on his defence, his possession of the stolen 
property must be recent ; although what shall be deemed recent possession 
must be determined by the nature of the articles stolen, i. e, whether they 
are of a nature likely to pass rapidly from hand to hand ; or of which the 
accused would be likely, from his situation irx life, or vocation to become 
possessed innocently. 65 

It is not necessary in every case for the prosecution in order to secure 
a conviction under Section 413 to prove by positive evidence in addition to 
the factum of theft and the recent recovery of property from the possession 
of the accused, that the property was in the possession of someone else before 
it came into the posession of the accused. Two facts viz. (1) that a theft 
was committed and certain articles were stolen, and (2) that the stolen 
articles were recovered from the possession of the accused, have to be establish¬ 
ed by direct evidence. They cannot be presumed. If these two facts are 
established and the recovery from the possession of the accused is a recent 
one, it will be open to the Court to presume under illustration (a) to Section 
1)4 of the Indian Evidence Act that the accused is either the thief or a 
receiver of stolen property. The presumption is, however, a discretionary 
one and may not be available at all in certain cases e. g. where in the circum¬ 
stances of the case the recovery cannot be held to have been made soon after 
the theft. In such cases it will be necessary for the prosecution to prove by 
direct evidence not only that the stolen property was in the possession of 
some person other than the accused before it came to his possession but also 
that the accused knew or had reason to believe that the property was stolen 
property. In a ease in which the presumption under illustration (a) to 
Section 114 of the Indian Evidence Act is available all the essential ingre¬ 
dients of the offences including possession of someone else at an earlier stage 
will be presumed and it will be for the accused to rebut the presumption, 
and to offer a reasonable explanation of the possession of the articles. The 
accused cannot get any advantage of the omission of the prosecution to lead 
direct evidence in respect of it. AIR 1959 All 718 ( Rajjana) which relied on 
AIR 1958 Ori 51. 

Mere recovery o(stolen property is not enough to attract Section 411. 66 

See also AIR 1966 Raj 74 [pharma, v. State) — 1965 Raj LW 418. 

12-b. Burden of proof. —In a case under Section 411, it is for the 
prosecution to prove that the accused received the stolen property dishonestly 


65 1962 Ker LT 759 : 1962 Ker LJ 840 : 66. AIR 1965 Ori 114 (Sudhakar) : 1964 

({963) MLJ (Cr) 401. CUT 795. 
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not for the accused to show that he received it honestly. 87 The burden 



of proof of all the ingredients is on the prosecution. In a case under Section 
ill, it is not upon the accused to prove how he came to possess the property 
which is said to be stolen property. The elementary principle of criminal 
law, that in all cases the burden of proof lies upon the prosecution to bring 
the guilt home to the accused, does not admit of any exception. 88 

From the fact that the accused who is found in possession of complainant’s 
buffaloes does not disclose the circumstances tinder which he received them, 
it cannot be presumed that the buffaloes had become stolen property before 
he got them and that he had the requisite guilty knowledge. It is virtually 
presuming the existence of all the ingredients of the offence without anyone 
from the prosecution side taking any responsibility for alleging their existence. 
This course also would be against the recognized principle of criminal juris* 
prudence that the burden is on the prosecution to prove the guilt of the 
accused by establishing the necessary ingredients of the offence. AIR 1957 
Assam 35 (Sahadal Alt). 

12-c. Explanation by accused. —See Note 17 to Section 114 in Author’s 
Commentary on Evidence Act. Accused is called upon to offer an explana- 
nation only when there is a prirna facie case against him 69 . 

The presumption under Section 114(a) is one of lact and not of Jaw. 
It is a permissive inference which a Court may logically draw from the facts 
proved, including the nature of the goods, having regard to the common course 
of natural events and human conduct in their relation to the particular facts. 
It is not a presumption of law in which case, the Court will be required to 
reach that conclusion in the absence of evidence t.o the contrary. No doubt, 
when a person denies altogether his possesion of stolen goods not in common 
circulation which possession the Court finds to be proved, it is normally 
easier to draw an adverse inference as to the person’s guilty knowledge. But 
when he accounts for his possession of the stolen goods, the question for consi¬ 
deration is whether his explanation is inherently or palpably false or such 
as to cast a reasonable doubt as to his guilt. In a trial under Section 41.1, 
Penal Code, the defence story was that two persons came to the grocery shop 
of the accused and asked him to give change for a ten-rupees note. The 
accused replied that he had no change, whereupon they borrowed Rs. 2 
from him and went away leaving two gunny bags behind and saying that 
they would come back. They did not turn up for 2-3 days and the accused 
was not aware of the contents of the bags. It was held on evidence of the 
case that the explanation for possession of bags could not be said to be 
inherently or palpably false, and benefit of doubt could be given to the 
accused. AIR 1957 Andhra 1006 {Shaik Server ). 

Under illustration (a) of Section 114, Evidence Act, before a presump¬ 
tion could be drawn against the accused persons he has to be asked to account 
for his possession. The answer may be furnished by the accused on his 
own accord and if he does not do so, the trying Magistrate has to ask 
under the provisions of Section 342, Cr. P. C. to explain the circumstances 
appearing in evidence against him. In a case where the Court is to convict: 
a person for his failure to offer an explanation for the possesssion of the 


67. 29 Cr LJ 594: 109 1C 674 (Kartar (Haworth). 


68. AIR 1953 All 493 : ALJ 173 : Cr LJ 
1125 ( Ahibaran ) : 1955-2 ALL ER 918 


Singh). 


69. AIR 1952 Cal616 : Cr LJ 1298 (Bhara- 
dwaj) ; AIR 1954 Mani 13 : CrLJ 1713 
(Lastr am). 
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is, it is incumbent,upon the Court to ask the accused for an explanation 
and only when the accused fails to offer a reasonable explanation the 
Courtis permitted to draw any presumption. It was held that in view 
of the fact that the circumstances in which the money was produced gave 
rise to some suspicion in the mind of the Court, which suspicion could have 
been cleared only if the Court had examined accused persons properly 
under Section 342, Cr. P. C , it was all the more necessary for the Court 
to ask the accused to offer an explanation to their examination under 
Section 342, Cr. P. C. AIR 1958 Cal 414 ( S . Haidar). 

The burden cast on accused by illustration (a) to Section 114, Evidence 
Act to satisfactorily account for his possession of stolen property is not so 
onerous as the burden of the prosecution to prove all the ingredients of the 
offence beyond reasonable doubt. Where the only evidence against an 
accused is possession of property recently stolen, a Court may infer guilty 
knowledge (a) if the accused offers no explanation or ( b ) if the Court is 
satisfied that the explanation is untrue ; but if the explanation leaves the 
Court in doubt the accused should be held not guilty. AIR 1958 Ori 5! 
(S. Dass). 

While accounting for the possession of stolen goods, the burden is not 
cast on the accused to establish beyond reasonable doubt that his explanation, 
is true. Even if it might possibly be true, though the jury are not convinced 
that it is true, he is entitled to an acquittal, because the primary burden oi 
proving the entire case beyond reasonable doubt rests on the prosecution. 
AIR 1958 Ori 106 (Bama).' 

13. Charge to Jury. —Such of the principles stated in Notes 1, 2, 3, 4, 
5, 6 and 7 as are applicable to the case must be explained to the Jury. 15 
BOM 369 (Balya) ; 37 Cr LJ 976 : 164 IC 721 : 62 GLJ 257 : 40 CWN 159 
(Baud Sheikh) ; 25 CAL 711 (Taju) ; AIR 1925 Cal 1241: 42 CLJ 12 : 90 IC 
542 : 26 Cr LJ 1582 (Kabatulla) ; AIR 1937 Pat 191 : 38 Cr LJ 129 : 166 IC 
91 (Rajendra) ; 5 WC 3 ( Bagdee). 

14. Conviction .—See also Note 5. Where the property stolen formed 
the contents of a single parcel, a single offence in respect of all the articles 
contained in the parcel and not separate offence in respect of the different 
articles should be treated as the basis of the conviction. 2 RANG 80 ( Ram 
Pershad). Where a person was found in possession of stolen property belong¬ 
ing to diff erent owners and there was no evidence that he had received the 
same at different times, he could not be convicted under Section 411 separa¬ 
tely in respect of property identified by each owner. And the onus in such a 
case lies on the prosecution to establish that the property was received by the 
accused at different times, and it is not for the accused to prove that he had 
received the same at one time. 70 

Where stolen properties are found in possession of Q, at one and the 
same time and he has already been convicted under Section 411 for the 
receipt, of one of the properties he cannot be convicted again, for the other 
properties unless there is distinct evidence that the property of the second case 
was received by Q, under different circumstances and at a different time from 
those of the first property. 71 Where there is no proof whatsoever that () had 
received the proceeds of five different thefts on five different occasions and on 


70. 10 I .AH 158 : 29 Cr LJ 737 (Hayat) ;45 
ALL. 485 (Sheo Oman) ; 15 ALL 317 
(Makhari) ; 15 CAL 511 (Ishan) ; 50 
CAL 594 (G. Sahu ); 3 PAT 503 : 25 


Cr L] 738 (Bishmi) ; 163 IC 132 : 37 
Cr LJ 752 iChannn). 

71. AIR 1925 Oudh 298: 26 Cr Lj 1 
(Munwa), 
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e other hand it was more likely that the thief or thieves may have passed on 
the stolen property to (l at one and the same time, the accused cannot be 
convicted under five separate chalans for the offence of being in possession of 
stolen property under Section 411. 72 Where A admits the commission of theit 
and while pleading guilty before charge states that he sold a part of the pro¬ 
perty to B without disclosing that it was stolen, a joint trial of both the accused 
and conviction under Section 411 cannot be sustained. The proper course in 
such circumstances is to separate the cases and convict A under Section 414, 
I.P.C., and to call him as a witness in B’s case in order that his exoneration 
of B might be tested by cross-examination and acted upon if found to be 
trustworthy. AIR 1940 Lah 319 : 190 1C 116 : 41 Cr LJ 823 ( Khair ). For 
a case under Section 379/34 or Section 411 see AIR 1957 All 678 in Note 1 1 -a 
to Section 379. 

15. Sentence.—The fact that the accused is a meinber of a criminal 
tribe is no ground for passing enhanced sentence for an offence under Section 
411. 73 Sentence must be deterrent when the property is stolen from a train. 
AIR 1953 All 493 ( Ahibaran). 

16. Model charge.—You—on or about—at—dishonestly received or 
' retained stolen property to wit—knowing or haying reason to believe the 

same to be stolen property and thereby committed an offence under Section 
4)4, 1.P.C. 

' 412. Dishonestly receiving property stolen in the com¬ 

mission of a dacoity.— Whoever dishonestly receives or retains 
any stolen property, the,possession- whereof he knows of has rea¬ 
son to believe to have been transferred by the coptmission of 
dacoity, or dishonestly receives from a person',.whqnrhe knows or 
»has reason to believe to belong or to have belonged to a. gang of 
ci^coks; property which he knows or has reason to believe to have 
been stolen, shaft’-be punished with imprisonment for life, or 
with'rigorous imprisonment for .a term, which may extend to ten 
years, knd sha.ll ais<^be liajble to'fine 


,V 




\ - ' 

S»Y„N O'PS I S 

knows or has reason to K b<lieve to belong to 
or to havt belonged fa fa gang of dacoits . 
Proof and presumption. '. . 

Conviction . ‘ Y , \ 

Model charge. 


3 * , 

6 . 

7. 


Dishonestly receiving or retaining property 
stolen in the commission of a dacoity. 

Whoever. 

Knows or has reason to believe to be trans¬ 
ferred by the Commission of dacoity. 

Dishonestly receives from a person whom he 

1. Dishonestly receiving or retaining property stolen in the com¬ 
mission of a dacoity. —Every word in the section and all its ingredients are 
important. See Commentary on Section 411. Dacoity is defined in Section 
391. See Notes 7 and 7a to Section 411. 


2. Whoever. — See Note 5 to Section 411. 

Wife.—Wife who acquiesces in husband 
the house is not guilty under Section 412. 74 


storing looted property in 


72. AIR 1932 Lah 615 (!) : 34 Or IJ 458 

(, Jalal). 

73. AIR 1941 Mad 708 : MWN 480 ; 196 


IC 227 : 42 Cr LJ 824 (Somanna) 
74. 1963 (1) Cr L J 344 ( Parsandi ). 
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See Notes 7 to 7j to Section 411. 

3. Knows or has reason to believe to be transferred by the com¬ 
mission of dacoity.-- A charge under Section 412 will not be proved by 
merely proving knowledge or belief that the articles were stolen articles. It 
must further be proved that the accused had knowledge or belief that the 
possession of the articles had been transferred by the commission of a dacoity. 75 
When a person is found in possession of property taken in dacoity and is 
unable to give any reasonable explanation for its being with him, it may be 
presumed that he knew the property to have been stolen, but not that he 
knew or had reason to believe that it was the proceeds of a dacoity rather 
than of a burglary or a theft. In order to justify his conviction on the more 
serious charge, there must be evidence, circumstantial or oral, to show that he 
knew or had reason to believe that a dacoity had been committed and the 
property had been taken in it or that the person from whom he obtained it 
belonged to a gang of dacoits and the property was stolen property. In a 
case of dacoity the presumption would not always be that the receiver of 
property taken in dacoity is guilty under Section 412. In most cases of mere 
possession of such property, the presumption would be of the lower offence 
under Section 411. 47 Cr LJ 822 : 226 IC 78 : AIR 1947 Nag 57 (Narayan). 

The mere recent possession of property taken in a dacoity does not necessarily 
lead to the presumption that the person in possession is guilty under Section 
412. In most cases of such possession the presumption would be of the lower 
offence under Section 411. Each case, however, would depend on its own. 
facts. 47 blr 63 ( Ghavdappa ). Mere possession of property taken away by 
dacoits at the time of commission of dacoity will not be sufficient to bring 
home the charge under Section 412. It must be proved that the accused had 
knowledge or had reason to believe that the possession of the property was 
transferred by the commission of dacoity. AIR 1942 Pat 439 (1) : 43 Gr LJ 
911 (M Ghamar). See also U G 757 (Daji) y 18 WC 25 ( Smiruddin ), 7 WC 
109 (J. Bagdee ) ;9WC 16 (Bishoo). 

4. Dishonestly receives from a person whom he knows or has 
reason to believe to belong to or to have belonged to a gang of 
dacoits.—This ingredient is sufficient. 

5. Proof and presumption.— See Note 12 to Section 411 and Note 
13-h to Section \ 14 in Author’s Commentary on Evidence Act. See also AIR 
1954 All 684 ; AIR 1945 Bom 292 : 47 blr 63 (< Ghavdappa ) ; AIR 1952 Cal 
616 ; Cr LJ 1298 ( Bharadwaj) ; AIR 1947 Nag 57 (jVarayan) ; AIR 1941 Pat 
223 ( Dwarika) ; AIR 1942 Pat 439 ( Meghu) ; AIR 1947 Pat 205 : 25 PAT 262 
( Dhyanigope), See AIR 1961 All 614 (Ram Bilas). 

6. Conviction. —See Note 14 to Section 411. It is quite meaningless to 
convict the accused both under Section 395 and under Section 412 with 
regard to the evidence about the finding of certain articles in their possession. 
If the jury are prepared to draw an inference from the fact that a particular 
person is a thief there would be no difficulty in convicting him under Section 
395, it having been proved that the actual property was stolen in the course 
of a dacoity. If they are not so satisfied, the position becomes very different 
there being no evidence from which a jury could be asked to say that these 
individual accused knew or had reason to believe that the stolen properties 
were transferred by the commission of dacoity. If the charge under Section 


75. 1946-2 CAL 619 (Matu) ; 46 Cr LJ 600 : 219 IC 376 (■ S. B. Singh). 
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fails, the only alternative would be one under Section 411. AIR 1944 
Cal 39 : 45 Cr LJ 468 : 211 IC 624 (A. J. Molla). 

Where a person is not guilty under Section 395, for committing a dacoity 
but where the looted property is found in his possession, and he has know¬ 
ledge that it is looted property, he can be held guilty under Section 412, but 
where he is convicted under Section 395 for committing a dacoity and it is in 
the course of that dacoity. that the property which is found in his possession 
came to him, he cannot be held guilty both under Sections 395 and 412. 
AIR 1956 All 336 : 1956 Cr LJ 662 ( Narendra ) which relied on 1950 AC 32. 

7. Model charge.- -You—on or about—at — [dishonestly received or 
retained stolen property to wit—the possession whereof you knew or had 
reason to believe to have been transferred by the commission of dacoity] 
[dishonestly received from PQ whom you knew or had reason to believe to 
belong or to have belonged to a gang of dacoits, property to wit—which you 
knew or had reason to believe to have been stolen] and thereby committed an 
offence under Section 412, I.P.C.. .. 

413 Habitually dealing in stolen property —Whoever 
habitually receives or deals in property which he knows or has 
reason to believe to be stolen property, shall be punished with 
imprisonment for life, or with imprisonment of either description 
for a term which may extend to ten years, and shall also be liable 
to fine. 

1. Habitually dealing in stolen property — Every word in the sec¬ 
tion and all its ingredients are important. Stolen property is defined in 
Section 410. ‘Knows or has reason to believe’ is explained in Note 8 to 
Section 411. 

In order to support a conviction under Section 413 of being an habitual 
receiver of stolen property, it must be shown that the property was received 
on different occasions and on different dates. 19 GAL 190 ( B. Kansari). 

2. Trial for offences under Section 411 and Section 413 — A priso¬ 
ner cannot be tried at the same trial for receiving or retaining (Section 411) 
and habitually receiving or dealing in (Section 413), stolen property. The 
proper course is to try the accused first for the offences under Section 411 
and if he is convicted, to try him under Section 413, putting in evidence 
the previous conviction under Section 111, and proving the finding^ of ^ the rest 
of the property in respect of which no separate charge, under Section 411, 
could be made or tried by reason of the provisions of Section 453, Cr. P. C. 8 
GAL 634 ( U. Koondoo). 

3. Model charge.— You—at—habitually receive or deal in property 

knowing or having reason to believe to be stolen property and thereby you 
have committed an offence under Section 413, I.P.G. 

414. Assisting in concealment of stolen property.-- 

Whoever voluntarily assists in concealing or disposing of or mak¬ 
ing away with property which he knows or has reason to believe 
tt/be stolen property, shall be punished with imprisonment ot 
either description for a term which may extend to three years, 
or with fine, or with both. 




THE INDIAN PENAL CODE 


[S. 414, Noi 


SYNOPSIS 


/. Assisting in concealment of stolen property 

2. Whoever. 5. 

3. Voluntarily assists in concealing or disposing 6. 

of or making away with property* 7. 

4. Knows or has reason to believe to be stolen 


property. 

Proof. 

Charge and conviction. 
Section 411 and Section 414. 


1. Assisting in concealment; of stolen 

the section and all its ingredients are important, 
in Section 410. 


property.— -Every word in 
‘Stolen property, is defined 


2. Whoever.—A person who has stolen property cannot be convicted 
under Section 411. See Note 5 to Section 411. Section 414 applies only where 
there has been no actual receipt. Stolen properly when it passes may be first re¬ 
ceived, retained and then finally concealed or disposed of; and it is with offences 
in this chronological sequence that Sections 411 to 414 deal. When receipt or 
retention, not necessarily for disposal is dishonest, Section 411 is the appro¬ 
priate section. If, on the other hand, dishonest receipt or retention cannot be 
proved but only dishonest concealment or disposal, Section 414 is more appro¬ 
priate. 49 BOM 878 : 27 blr 1374 (Abdul Gani). 

Neither the thief nor the receiver of stolen property can be convicted 
under Section 414. Neither the thief nor the receiver of the stolen properties 
can come under Section 414. Section 414 aims at bringing within its scope 
persons who have not been proved to be in possession of the property. The 
thief naturally is in possession of the property. So is the receiver of the stolen 
property. But there may be a third category of persons who never get actual 
custody or possession of the stolen property and yet assist in its disposal. It is 
to that category of persons that Section 414 would be applicable. AIR 1952 
All 481 ; Cr LJ 904 (Ram Bharosey). 

3. Voluntarily assists in concealing or disposing of or making 
away with property. —‘ Voluntarily ’ is defined in Section 39. 

Section 414 provides for the punishment of those who voluntarily assist in 
concealing or disposing of or making away with property which they know or 
have reason to believe to be stolen property. In reality the question is 
whether the words “disposing of 5 ’ cover spending of money stolen by some¬ 
body else. The words cannot be divorced from cheir context and the intention 
of the section is to punish persons who subsequent to the commission of the 
offence either conceal it or make away with it by destroying or otherwise dis¬ 
posing of it. The section is intended to penalize persons who deal with stolen 
property in such a way that it becomes impossible to identify it or use it as 
evidence. The section cannot apply to a case of a man spending money 
stolen by another. 36 Gr LJ 1459 : 158 IG 835 : AIR 1935 Lah 587 (Amar 
Nath). {> who throws a bundle of stolen property into a well at the request of 
the culprit is guilty under Section 414. AIR 1957 Andhra 482 (B.S. Patrudu). 

The driver of a vehicle in which thieves escape with the stolen property 
is guilty under Section 414. 1940-2 CAL 9 (Hari Singh). Where persons are 
charged with assisting in concealing or disposing of property, which they 
know or have reason to believe to be stolen, the nature of the property, as 
well as the circumstances under which it was being made away with, must 
be taken into consideration. 2 BHGR 130 ( H\ Fakirbhat). 

It is not necessary for a person to be convicted under Section 414 that 
another person must be traced out and convicted of an offence of committing 
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The prosecution has simply to establish that the property recovered is 
stolen property and that the accused provided help in its concealment and 
disposal. 78 

In Section 414, the words disposing of must be interpreted by the light of 
thVwords they are associated with, viz., 'concealing' and c making away with' , 
and they cannot be taken to include ‘restoring to the owners’. 11 Cr LJ 493 : 
7 IC\t65 (JSfga Tan). - 

VVhere P was convicted of having voluntarily assisted in concealing stolen 
railway piUs in a certain person’s house and field, witli*a. view to having such 
innocent person punished as an offender, it was held thit’hb was rightly con- 
, victed for the. two separate offences of fabricating, falsp .evidence for use in a 
’stage.of a judicial proceeding under Section 193, I.P.C., and of voluntarily 
assisting in concealing stolen property under Section 414. I ALL 379 

' ; V. / ' 

4. ftriows or ha£ reason to believe to be stolen property. . -See 

.Note 8 to Siectiptf f 1 l v ' ‘ r .V 

5. Iftpoi.—See ' also Note 12 to Sectiod 411. The accused pointed out 
the place'in the pond where the bundle of stolen ornaments was recovered. 
The prosecution alleged that the accused had said to the police that he had 
buried the things in the pond. It was held that the statement of the accused 
was inadmissible in evidence^ 8 Cr LJ 460 : 9 PLR 490 : 3 PVVR Cr 52 
(Kaka). 

6. Charge and conviction. —5^ Note 2* See also Note 14 to Section 

411. 


Model charge.—You—on or about—at—voluntarily assisted in conceal¬ 
ing or disposing of or making away with property to wit—, which you knew 
or had reason to believe to be stolen property and thereby committed an 
offence under Section 414, LP.C.. . 

7. Section 411 and Section 414.-— See Note 2. Where an accused is 
convicted of offences under Sections 411 and 414, it is not permissible to pass 
on him separate and consecutive sentences under each head of charge, but in 
such a case, only, one sentence must be passed on him for both offences. UC 
449 (Sakharam) ; UC 553 (Alu Kala). 

Of Cheating 

415. Cheating. -Whoever, by deceiving any person, fraudu¬ 
lently or dishonestly induces the person so deceived to deliver 
any-property to any person, or to consent that any person shall 
retail* any .property, or intentionally induce the person so deceived 
to do^or-onpi to, do anything which he would not do or omit if 
he were not sb>deceived, and which act or omission causes or is 
Hkply to cause'damage or harm to that peison in body, mind, 
reputation or property, is said to “cheat”. 

Explanation .— A dishonest concealment of facts is a deception 
within the meaning of this section. 


76. AIR 1964 SC 170 {Ajendramth) : 2 Ker LJ 159 : 1963 SCD l(Mo. 
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(a) A, by falsely pretending to be in the Civil Service, intentionally deceives Z> and 
thus dishonestly induces Z to let him have on credit goods for which he does not 
mean to pay. A cheats. 

(b) *4, by putting a counterfeit mark on an article, intentionally deceives ^ into a 
belief that this article was made by a certain celebrated manufacturer, and thus 
dishonestly induces Z to buy and pay for the article. A cheats. 

(c) A s by exhibiting to Z a false sample of an article, intentionally deceives Z into 
believing that the article corresponds with the sample, and thereby dishonestly 
induces Z t0 huy and pay for the article. A cheats. 

(d) A , by tendering in payment for an article a bill on a house with which A keep; no 
money, and by which A expects that the bill will be dishonoured, intentionally 
deceives Z, and thereby dishonestly induces £ to deliver the article, intending not 
to pay for it. A cheats. 

(e) A* by pledging as diamonds articles which he knows are not diamonds, inten¬ 
tionally deceives Z and thereby dishonestly induces Z to lend money. A cheats. 

(/) A intentionally deceives Z into a belief that. A means to repav any money that Z 
may lend to him and thereby dishonestly induces Z to lend him money, A not 
intending to repay it. A cheats. 

(s) A intentionally deceives Z into a belief that A means to deliver to £ a certain quan¬ 
tity of indigo plant which he does not intend to deliver, and thereby dishonestly 
induces Z to- advance money upon the faith of such delivery. A cheats; but if A , 
at the time of obtaining of the money, intends to deliver the indigo plant, and 
afterwards breaks his contract and does not deliver it, he does not cheat, but is 
liable only to a civil action for breach of contract. 

(A) A intentionally deceives Z into a belief that A has performed Z *» part of a contract 
made with which he has not performed, and thereby dishonestly induces Z 
to pay money. A cheats. 

(t) A sells and conveys an estate to B. A. knowing that in consequence of such sale 

he has no right to the property, sells or mortgages the same to without disclosing 
the fact oi the previous sales and conveyance to 5, and receives the purchase or 
mortgage money from Z • A cheats. 

SYNOPSIS 



1 . 

Cheating. 

11. 

Intentionally induces the person so 

2. 

False pretence in English law , 


to do or omit to do anything. 

3. 

Any property. 

11a. 

is 

l 

i 

4. 

Whoever. 

lib. 

To do or omit to do anything. 

5. 

By deceiving any person. 

He. 

Compromising. 

5a. 

Illustrations of cheating. 

15. 

Which act or amiss ton causes or 


5b. Illustrations of what does not amount, to 
cheating. 

6. Promise misrepresentation as to future event 
or future conduct. 

6a. Promise to do what is illegal or forbidden 
by law. 

7. Dishonest concealment oj facts. 

8. Cheque. 

8a. Hundi. 

9. Puffing. 

9a. Adulterated goods. 

10. Fraudulently or dishonestly. 

11. Induces the person so deceived. 

12. To deliver any property to any person. 

13. Or to consent that any person shall retain 
any property. 


to cause damage or harm to that person in 
body y mind , reputation or property. 

Causes or is likely to cause. 

To that person. 

Damage or ham in body , mind, reputation 
or property. 

Damage or harm must be the necessary 
consequence and not be remote. 

Breach of contract or breach of faith or 
breach of trust is not cheating. 

17a. Civil liability . 

Postal acknowledgment cases. 

Railway cases. 

Attempt to cheat. 

Abetment. 

Explanation. 


15a. 
15b . 
16. 

16a. 

17. 


18. 

19. 

20 . 
21 . 
22 . 


1. Cheating.- Every word in the section and all its ingredients are 
important. Cheating is defined in Section 415 and Section 417 prescribes 
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punishment* Sections 418 to 420 deal with aggravated offences of cheat¬ 
ing. Section 416 defines cheating by personation. 

In the definition of cheating in Section 415 there are set forth two 
separate classes of acts which the person deceived may be induced to do. In 
the first place he may be induced to deliver any property to any person or 
to consent that any person shall retain any property. In order to constitute 
the offence of cheating the person who induces another to do this class of 
acts must fraudulently or dishones tl y induce th e „,_perso ns deceived to do that 
kind of act. Tfie second class of acts set forth in tKe sectionTT^ Ihe doing 
or omitting to do anything which the person deceived would not do or omit 
to do if he were not so deceived. In order to constitute the offence of 
cheating with re gard to this class of a cts v IKe^pe rson " wEoInduces anoth er to 
do them m ust i nt entionally induce Him to 'cTo tli lm. In the first class oT cases 
the Inducing must be iraudutenr”or dishonest. In the second class of acts 
the inducing must be intentional. 77 Section 415 consists of two parts. One 
speaks of “fraudulently or dishonestly induces the person so deceived 
to deliver any property to any person or to consent that any person shall 
retain any property 95 . The second speaks of “intentionally induces the person 
so deceived to do or omit to do anything which he would not do or omit if 
he were not so deceived and which act or omission causes or is likely to cause 
damage or harm to that person in body, mind, reputation or property 55 . 
The words “whoever by deceiving any person” apply to both the parts. 

First part is applicable when there is deception coupled with the attempt 
of the accused to induce the complainant fraudulently or dishonestly to 
deliver property to him. It is not, however, necessary under the second part 
of the section that the inducement should be fraudulent or dishonest. 78 As 
all the ingredients of cheating are not present a person who sends an insured 
cover, purporting to contain Government currency notes, but which, on 
receipt by the addressee, is found to Contain only a letter advising the 
despatch of notes, and pieces of waste paper, is not guilty of cheating. 79 
Coi-tra :—Where a person purports to send Rs. 400 under an insured cover 
but the cover, when opened before postal authorities delivering it, is found 
to contain currency notes of only Rs. 130 and it is established that he had 
actually sent Rs. 130 instead of 400 as shown by the cover, it was held that 
he was guilty of an offence of cheating and not of an attempt to cheat as the 
act of signing the acknowledgement and the consequent misuse of the 
acknowledgement by the person was likely to cause embarrassment and even 
actual danger or harm to the complainant in mind and property. AIR 1.950 
All 609 : ALJ 679 ( Rudtapd }; 1948 ALL 374 : ALJ 303 : 49 Cr LJ 577 
{N. Rao) ; AIR 1933 Pat 183 : 14 PLT48 (Bmjnath). In 14 Gr LJ 436': 1913 
PR 10 (Arum) and AIR 1917 Pat 699 : 17 Gr LJ 272 ( Sadholal) the conviction 
was for attempt to cheat. 

Before the offence of cheating can be made out it has to be shown that 
the act which the person deceived was induced to do by the deception prac¬ 
tised on him, caused or was likely to cause damage or harm to that person 
in body, mind, reputation or property. It is necessary that the harm should 
be caused to the person deceived, not to anyone else. 


77; 2 Cr LJ 422 : 9 OWN 764 (Kishori) ; 
8 Cr LJ 75 (. Ishardas ). 

78. 1950 NAG 908 (Mangaram) ; 1948 

MAD 578 ( Krishna $ ; 1889 PR 20 


(Mohabal) ; 8 Cr LJ 75 (Ishardas), 

79. 50 CAL 849 (R. B. Roy) ; AIR 1927 
Mad 199 : 28 Cr LJ 70 (Kunju) : AIR 
1924 All 205 ( Tularam ). 
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Damage or harm in mind covers both injury to mental faculties and also 


mental pain or anguish. 

Where £9 pretending to be a certain well-known eye specialist induced the 
complainant to allow him to perform an operation on the eye of his 12 year 
old son and thereby deceived the complainant causing him a good deal of 
mental anguish. Held that (7 was guilty under Section 419. 80 

Essentials .—See AIR 1961 Pat 451 ( Kailas) in Note 1 to Section 467. 

If Q is charged with offence of cheating.—Alleged previous acts of fraud 
committed by (7 whereby he amassed large fortune have no relevancy to the 
charge. 81 

Where cotton supplied is not shown to be of kind cheaper than cotton 
of sample sold.— Charge of cheating cannot be levelled against sellers, as 
elements of deception and of dishonest inducement were wanting. 82 

Bogus scheme to induce persons to deposit money. See AIR 1960 All 103 
(Nadir Alt). 

It was alleged in the complaint that the third accused persuaded the 
complainant to enter into a contract shipping 2000 tons of oil cakes on board 
s. s. “Dmitri” with the Atlas Go. on a representation that accused Nos. 1 
and 2 were partners of that firm,, and that accused Nos. 1 and 2 confirmed 
the representation but it turned out, after the contract was broken and the 
consignment was not booked, that accused Nos. 1 and 2 were not the part¬ 
ners of the Atlas Company and that but for the representation made, the 
complainant would not have entered into the shipping contract. 

It was held that this was one of those cases, in which a civil dispute was 
sought to be litigated in a criminal court under the guise of a charge of 
cheating. It was not the case of the complainant that in inducing him to 
enter into a contract, there was any intention to cause wrongful gain to the 
accused or to cause wrongful loss to the complainant. There being in this 
case no direct relation of cause and effect between the representation alleged 
to be made and the harm or damage to the complainant, as a result of the 
breach of contract, offence under Section 415 had not been committed in 
consequence of the accused persuading the complainant to.enter into a ship¬ 
ping contract, 83 

Under the first part of Section 415 of the Penal Code, the momenta 
person is deceived and by the practice of such deception a property is fraud¬ 
ulently or dishonestly obtained from him, or the deceived person is induced 
to consent to the retention of that property by the person who obtained it, 
the offence of cheating is committed. The words occurring in the second 
part of Section 415 have, it is obvious, reference only to the offence of cheat¬ 
ing committed by inducing the deceived person to do or to omit to do 


something which he would not do or omit to do if he were not so deceived. 81 


Where the case of cheating is concerned with the first portion of Sec¬ 
tion 415 in the definition of cheating, the question of inducing the person 
deceived to do or omit to do anything and the question whether the act or 


80. AIR 1961 All 639 (Baboo). 

81. AIR I960 SO 391 (Rusy). 

82. AIR I960 Ker 389 (K\ Damodaran). 


83. AIR 1960 Bom 268 (Ramji Lakhaman ). 

84. 1962 (2) Cr IJ 559 : 1963 MLJ'Cr 146 


( Laxman ). 
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Oinission caused or was likely to cause damage or harm to that person in mind, 
body, reputation or property do not enter into the picture at all. 85 

Cheating can be committed in either of the two ways described in Sec¬ 
tion 415, I. P. G. Deceiving a person is common in both the ways of 
cheating. A person deceived may be fraudulently or dishonestly induced 
to deliver any property or to consent to the retention of any property 
by any person. The person deceived may also be intentionally induced to 
do or to omit to do anything which he would not have done if not deceived 
and which act of his caused or was likely to cause damage or harm in body, 
mind, reputation or property. 86 

2. False pretence in English law. —False pretence in English law is 
narrower in its application than what is contemplated by ‘cheating’ in Sec¬ 
tion 415. It does not cover cases dealing with second part of the definition 
of cheating but concerns only where delivery of chattel, money or valuable 
security is obtained. AIR 1942 Pat 53 : 43 Cr LJ 65 ( Thakur ). Distinction 
between English and Indian law. See AIR 1960 All 103 (Nadir Ali). 

The accused got a motor-cycle on hire-purchase terms from the sup¬ 
pliers. In part exchange the accused gave another motor-cycle which he 
represented to be his own but which in fact he had taken on hire-purchase 
for which some payments had still remained to be paid. In respect of this 
exchange suppliers allowed him £65 against the price of the motor-cycle 
which they supplied. The accused was indicted on two counts, viz • (i) 
iarcency of motor-cycle and ( ii } obtaining credit of £65 under false pretences 
or by means of other fraud contrary to Section 13 (1) of the Debtors Act, 
1869. To constitute an offence under Section 13 (1) three elements were 
necessary : (?) the incurring of a debt or liability, (ii) the obtaining of credit, 
and (Hi) fraud. It was held that the second element was absent. To obtain 
credit by fraud there must be a debt. In this case the accused took the 
motor-cycle which he had stolen to a firm, represented that it was his own 
and induced the suppliers to let him have another cycle on hire-purchase 
and to credit him with the second hand value of the motor-cycle which he took 
to them. That was not obtaining credit. He did not obtain credit for any 
sum. He entered into a hire-purchase agreement. The firm took a motor 
cycle which they believed to be his, but which turned out not to be his. 
The offence did not amount to obtaining credit under false pretences or by 
means of other fraud. He did not obtain credit. No doubt the expression 
that is used in these cases is that a man is credited with a sum and that is 
taken as if he had paid ; but to obtain credit under Section 13 (1) of the 
Debtors Act, 1869, there must be the creation of a debt and there was no 
creation of a debt here. 1955-3 All ER 263 (Mitchell). 

“The false representation may operate either by fear of detriment or by 
hope of benefit. It may be made expressly in words (either written or 
spoken) ; but it is quite sufficient that it can be even implied from them or 
from mere silent conduct. But the words or the conduct must be fairly 
capable of conveying the false meaning ; and must moreover have been 
intended to convey it. (Yet in a commercial court it would be no defence 
to say fi I never meant that construction to be put on my words.’) Thus for a 
mere huckster to give an order for goods to an extent so great that only a 
man in a very large way of business could require them, may amount to a 


85. 1963 (1) Cr LJ 716 (Promode). 

86. AIR 1965 SC 333 (Krishnamurthi v. 
State of Andhra Pradesh) *= (1965) ISC 


YVR 16 : (1964) 1 SCJ 105 : (1964) 1 
Mad LJ (SC) 42 ; (1964) 1 Andh WR 
(SO) 42 ; 1964 SOD 549. 
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$e pretence ; and so may the packing up of goods made by yourself in 
wrappers closely resembling those used by some well-known firm of manu¬ 
facturers. Again, without any deceptive words at all, the mere act of wearing 
a cap and gown, in a University town, may be enough to constitute a repre¬ 
sentation that you are a member of its University. Similarly, quite apart from 
the use of any words asserting the genuineness of the article, there would be a 
false representation in passing a note of a wound-up bank. The pretence 
must relate to some fact that is either past or present. A statement: purely 
affecting the future will not suffice. For all future events are obviously 
matters of conjecture, upon which every person should exercise his own 
judgment. If the buyer says, c Send me the meat and I will pay to-morrow 5 , 
it is for the butcher to determine whether he will part with the meat on the 
strength of this promise. If, therefore, the customer fails to fulfil Iris pro- 
raise, the butcher cannot prosecute him for obtaining the meat by false 
pretences, but can only sue him in a civil action to recover the price of it. 
In like manner, to borrow money under the pretence that you will use it in 
paying your rent, is not an obtaining by such a false pretence as will come 
within statute. This distinction between present and future is, however, 
now being undermined by the principle that representations, which do not 
expressly mention anything but the future, may nevertheless imply a repre¬ 
sentation about the present, viz* a representation that the existing state of 
affairs is such that, in the ordinary course of event, the future occurrence 
mentioned will take place, Thus it has been held that sending the half of 
a bank note, along with an order for goods, is not merely a promise that on 
a subsequent occasion the other half shall be sent, but implies also a repre¬ 
sentation that at the present time the sender already possesses that other half. 
Similarly the familiar act of drawing a cheque—-a document which on the 
face of it is only a command of a future act—is held to imply at least three 
statements about the present : (1) That the drawer has an account with that 
bank ; (2) That he has authority to draw on It for that amount; (3) That 
the cheque, as drawn, is a valid order for the payment of that amount (i. e. 
that the present state of affairs is such that, in the ordinary course of events, 
the cheque will on its future presentment be duly honoured). 

“It may be well to point out, however, that it does not imply any 
representation that the drawer now has money in this bank to the amount 
drawn for ; inasmuch as he may well have authority to overdraw, or may 
intend to pay in (before the cheque can be presented) sufficient money to 
meet it. Where it is by the joint operation of several representations, that 
the prisoner had induced the owner to part with his property, the offence 
may be committed, even although some of them were mere promises about, 
the future, if any one representation was as to a present fact. In other words, 
it is sufficient that the false representation of present fact was essential to the 
transaction, even though it alone would not have been enough to induce the 
owner to part with his property. Thus if a married man represents himself 
as unmarried, and proposes marriage^to a woman, and thereupon obtains money 
from her for the pretended purpose of furnishing their house, he may be con¬ 
victed of obtaining this money by false pretences. Again, even, in the case 
of statements which clearly relate only to the present, it is often hard to say 
whether they are statements as to actual facts or merely as to matters of 
opinion, as in the case of a vendor’s exaggerated eulogies of his wares. For 
in English law, as in Roman, the licence of trade has established as to 
dealers’ talk 5 the lax rule that ‘Simplex cornmendatio non obligate In all 
bargaining there is usually a conflict between the two parties, in commercial 
skill and general experience ; and it would be perilous to employ the criminal 
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la^V to regulate this conflict. For a man to represent himself as having c a 
good business’, when he carries on no business at all, is clearly a false state¬ 
ment of a definite fact. But a similar ^presentation made by a man who has 
a business, however poor a one, will generally be a mere matter of opinion. 
A seller’s misrepresentation of the weight of a sack of corn will concern mere 
matter of opinion, if the sale is for a lump sum ; but will concern a fact so fun¬ 
damental as to render it indictable, if the sale is by weight. In the same way, 
to falsely represent an article as being silver—or to represent a chain as be¬ 
ing of 15 carat gold, when it is really only 6 carat—is a false pretence of 
fact ; the real article being different in substance from the pretended article. 
Yet to represent plated, spoons as being 'equal to Elkington’s A 5 , has been 
held to be only exaggerated praise, a mere puffing; inasmuch as the person 
deceived did get plated spoons, differing only in value from what he had 
been led to expect. It seems that even mere states of mind are to be regar¬ 
ded as 'facts’ within the definition of the offence ; so that an indictment will 
lie against a man for obtaining goods by a false statement of his present 
intention to do a given future act. In Reg. v. Gordon (LR 23 QBD 354), 
Mr. Justice Wills was inclined to think that such a merely mental fact would 
suffice. This accords with the celebrated dictum of Lord Bowen that 'the 
state of a man’s mind is just as much a fact as the state of his digestion.’ 
But if such expressions of intention are to be recognised as sufficient pretences, 
it will often be hard to distinguish between them and mere promises, which 
(as we have seen) are not sufficient.” K.C.L., 246. 

3. Any property.—Section 415 shows that there is nothing to exclude 
from the scope of its provisions cheating which has relation to immovable 
property. The representation which must be fraudulent or dishonest and 
which must have induced the person deceived to deliver property may as 
well be perpetrated in relation to immovable property as to movable pro¬ 
perty. 87 Whether a certain article is or is not 'property 5 does not depend 
upon its possessing a money or market value. An article may not fetch any 
value in the market and still it may have a value to certain persons, though 
the value could not be computed in money. 88 Property means only movable 
property. 89 

Where certain land, on which there was a standing crop of paddy, was 
entrusted to the accused to take care of and watch till the paddy was ripe 
when they were to give notice to the factory people who would reap it, 
it was held that by cutting the crops themselves and disposing of the 
same, the accused were guilty of theft if not of criminal breach of trust. 36 
CAL 758 {Durga). 

The following are property for the purpose of Section 415 :—(1) Certi¬ 
ficate. (2) Motor driving licence. (3) Certificate of having passed an 
examination. (4) University Examination hail ticket. (5) Warrant of 
attachment. (6) Money. (7) Promissory notes. (8) Concession Railway 
tickets or passes. 

(I) AIR 1922 Nag 229 : 21 Cr LJ 443 (Gangaram) ; AIR 1940 Mad 155 
(7. Das) ; 21 Cr LJ 478 : 11 LW 368:56 IC 510 (Packianathan) . (2)1948 
MAD 578 ( Krishnan). (3) 23 Cr LT 443 : AIR 1922 Nag 229 {Gangaram). 

(4) 12 MAD 151 (Appasmi). (5) 1 Cr LJ 332 : 7 blr 375 [Hari Shankar), 
(6) 36 CAL 573 (. Debendra) ; 32 CAL 22 {Birendra) ; 11 Cr LJ 428 ( Girdhari ). 

87. AIR 1937 -Sind 56: 38 Cr LJ 510 18 NLR 52 : 67 IC 619 {Ganga Ram). 

( Skivnalh ). 89. 1882 A VV N 6" {Abdul). 

88. 23 Cr LJ 443 ; AIR 1922 Nag 229 : 
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AIR 1923 Mad 597:45 MLJ 133 ( Venkatagurunalha ). (8) 11 Cr 

5 IC 973 {Fletcher). 

4* Whoever.—A bank is a juridical person and not an actual person 
and cannot be said to have the mens rea requisite for the offence of cheating. 
L949-2 GAL 293 (Sunil). 

See AIR 1964 Bom 195 : 66 Bom LR 197 : 1964 Mah LJ 308. 

5. By deceiving any person. —See explanation to the section and 
Note 7. See also Note 2. 

“The false pretence must be of a fact that exists or has existed ; a 
pretence that something will be done or will occur in the future is not of 
itself sufficient. C A mere lie about existing fact for a fraudulent purpose’ 
is a false pretence.” Halsbury, Vol. 9, Section 1381. 1850-1 Den 559 

(Wooley). 

If deception is practised on a servant of the Government and the servant 
is made to do anything which he would not have done if he had not been 
deceived and which act caused damage in property to the Government, it 
will amount to cheating within the meaning of Section 415. 90 

Accused as Nazir fraudulently inflated the amounts in the Treasury 
copies after they were signed by the District Judge that by such inflation he 
dishonestly induced the Treasury Officer to pass the payment orders for 
the inflated amounts, that the said amounts were cashed through the State 
Bank of India and that the accused converted the excess amounts to his own 
use. In this case the Treasury Officer was clearly deceived by such deceit 91 

il took money from G to offer bribe for securing a job. (> failed to secure 
the job. Intention of cheating when money was paid cannot be presumed. 92 

A fraudulent representation within the meaning of Section 420 may be 
made directly or indirectly. A fraudulent representation got made through 
a person acting as an agent for the accused amounts to fraudulent represen¬ 
tation by and on behalf of the accused. 93 

When a certificate conferring degree by an institution issued, a false 
representation that the institution is recognised by Government brings the case 
under Section 420 but not under Section 468 as the certificate though false 
was not made dishonestly or fraudulently, vis-a-vis recipients of the certi¬ 
ficates. 94 

Taking into consideration the fact of the ordinary run of official business 
in concerns like the one in which the accused was the General Manager, 
the prosecution has not been able to prove that he appended his signature 
to the applications knowing or having reason to believe that the contents 
contained therein were false. It is the duty of the prosecution to prove 
affirmatively that the accused knew that the representations made are false 
and in the absence of circumstances from which it can be gathered that any 
such knowledge can be imputed to the accused, it is a case in which the 
benefit of reasonable doubt should be given to the accused ; 


90. 1963 (1) Cr LJ 71 6-(Promode). 93. AIR 1962 All 582 : 1962 All LJ 639 : 

91. 1963 (l)CrLJ 716 ; AIR 1956 SC 513. 1962 (2) Cr LJ 722 (jfoti). 

AIR 1953 SC 462 relied on. 94. AIR 1962 All 582 : 1962 All LJ 639 : 

92. AIR 1948 Mad 258. 1962 (2) Cr LJ 722. 
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If the conviction under Section 420 could not be maintained, then 
the certificate given that the statements are true, cannot also be made 
the subject of a charge, and the accused could not be convicted under 
Section 193. 05 

To constitute the offence of cheating under Section 415, it is not necessary 
that the deception should be by express words, but it may be by conduct, 
or implied in the nature of transaction itself. It is not necessary for the 
commission of the offence that the false representation should be expressly 
stated in so many words ; it is sufficient if the representation made may be. 
inferred, and was intended by the accused to be inferred, from his words and 
conduct. 90 There must be deceit, spoken, written or by conduct. 1898-1 
QB 119 (Jones). 

To constitute the offence of cheating there must be a deception which 
must precede and induce, under the first part of Section 415, the delivery 
or retention of property or the act or omission referred to in the second part. 
But such deception may be by words or conduct. As to what is sufficient to 
constitute a deception must be decided in each case on its own facts. In order 
to bring a case within the first part of Section 415, it is essential in the first 
place, that the person who delivers the property should have been deceived 
before he makes the delivery, and in the second place, that he should have 
been induced to do so fraudulently or dishonestly. However immoral a 
deception may be, it does not constitute the offence of cheating, if its object 
is only to cause a distribution of property which the law recognizes as 
rightful ; there must be an intention to acquire or retain wrongful possession 
of that to which some other person has a better claim, and which that other 
person is entitled to recover by law ; in all such cases the object is wrongful 
gain attended with wrongful loss. 97 To constitue the offence of cheating 
it is not necessary that the deception should be by express words but it may 
be by conduct or implied in the nature of the transaction itself. 98 

Wilful misrepresentation of a definite fact with intention to defraud 
would be cheating, Along with this, it has to be shown that the misrepresen¬ 
tation made was false to the accused’s knowledge at the time when it was 
made. AIR 1954 Mani 13 : Cr LJ 1713 (Latsram). 

Deception is an essential ingredient of the offence of cheating. Where 
the person who granted the permits as well as the persons who obtained the 
permits are alleged to be in conspiracy, there is no question of one deceiving 
the other. AIR 1953 Pat 225 (. Sheonarayan ). 

In his application to Public Service Commission, made false represen¬ 
tations as to his name, place of birth, father’s name and his qualifications. 
Deception of the Public Service Commission was deception of the Govern¬ 
ment whose adviser the Commission was. (7 was guilty under Section 415." 

5-a. Illustrations of Cheating. —(1) Promoters of a company issuing 
a prospectus suppressing material facts and inducing persons to purchase 
shares. (2) Prospectus stating that payment to subscribers would be possible 
by investing money subscribed in some lucrative business mentioned therein 


95. 

96. 

97. 

98- 


AIR 

583. 

32 CAL 941 (Khoda Bux) : 

456 M51 1C 88 ( Ramchmd ). 

3 Cr LJ 160 : 2 CLJ 524 {R, Kalapahar) 
16 Cr 1J 657 ; 30 IC 641 (. Ramchand ). 


1957 SC 466 (Sudhdeo) : Cr LJ 
13 Cr LJ 


99. AIR 1965 SC 333 (Krishnamurthi v. State 
of Andhra Pradesh) = (1965) 1 SCWR 
16 : (1964) 1 SCJ 105 : (1964) 1 Mad 
LJ (SC) 42; (1964) SCD 549 ; (1964) 
1 Andh W R (S C) 42. 
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ch it was never the intention of the promotors to start. (3) Stating that 
a one pound note was a five pound note. (4) Sending article by V. P. 
which is not the article purported to have been sent. (5) Q, wearing a 
Khaki shirt and giving P to understand that Q was a police officer by 
threatening to take P to the police thana. (6) Advertising a non-existent 
book and receiving money by M. O. from intending purchasers of it. 

(7) Judgment-debtor raising money on the mortgage of his house already sold 
in execution of degree, (ft) Negotiating a hundi with the knowledge that it 
will be dishonoured. (9) Q falsely representing to a civil court clerk that 
Q, wanted a warr ant of attachment to be shown to his pleader and thereby 
getting the warrant and making an endorsement on it to his own advantage. 
(10a) Selling of adulterated milk as pure milk* but (l Ob) there is no cheating 
if the buyer knows that the milk is adulterated. (11) Sending a false 
certificate when applying for a job. (12) Selling goods with a false measure. 
(13) A person who is not a member of a University wearing University 
custume. (14) Selling whisky with false label. 

(1) AIR 1944 Mad 410 : MWN 312 (Srinwasan ). (2) 1939-2 GAL 81 

c H.Barat ). (3) 7 Cox 399 (Jessofi). (4) AIR 1927 Mad 544 : 28 Cr LJ 

452 (Kaleek). (5) AIR 1933 Gal 308 : 56 CLJ 73:34 Cr Lj 530 (Ati 
Hussain). (6) 13 MAD 27 ( Peraraju ). (7) 13 Cr LJ 456 : 15 IG 88 {Ramchand), 

(8) 223' Gr LJ 305 : 60 IC 993 : 23 blr 340 ( Ultamlal ). (9) 1 Cr LJ 332 : 6blr 

375 (Hart Shankar ). (10a) UC 145 (Nana). (10b) 18 WG 61 (1Calee Modock ). 

(11) 4 Gr LJ 355 (Fazal) . But see 8 Cr LJ 421. (12) UC 386 (, Nurodin ). 

(13) 7 C & P 784 (Barnard). (14) AIR 1940 Cal 205 (Gubbay). 

Where an accused advertised £< Gupta Mantra” by reading of which 
people would achieve their objects without doing any efforts whatsoever and 
offered a cash prize in case of the failure of the Mantra, but on replying to 
the advertisement, the accused while sending the Mantra also sent instructions 
that were very difficult to be observed without great efforts and preparations, 
it was held that the accused was guilty of the offence of cheating. 1 For a 
case of cheating and not criminal breach of trust, see AIR 1957'AU 122 in 
Note 5 to Section 405. 

If by any arrangement with any persons in the bazaar the accused 
chose to make incorrect statements as to the amount of the rates of food to 
/i, the list prepared by A upon such statements would necessarily be incorrect 
also, and this would result in larger sums being paid to the banias than they 
were entitledreceive. It is clearly within the meaning of Section 420. 8 

ALL 201 (P. Dal). A licensed opium vendor commits the offence of 

cheating if he sells opium at rates higher than those fixed by the Government. 
4 blr 823 ( Pandurang ). 

Where in a prosecution for cheating the lower Court found that the 
accused had acted fraudulently but held that the fraud was inchoate and 
inconsequential, and acquitted the accused, it was held that on the finding 
of fraud, a conviction ought to have followed and that the case should be 
remitted. AIR 1925 All 473 : 26 Cr LJ 970 : 87 IC 426 ( Rameshwar ). 

5fo. Illustrations of what does not amount to cheating.— See also 
Note 19. (1) Trader including in his statement of account sent to his 

customer P price of goods supplied to P but returned by P. (2) Offering 
tickets for sale in the form of applications for loans to persons who knew that 
they were taking part in a lottery and who knew that applications for loans 


1. AIR 1938 Pat 185 : 174 IC 635 : Cr LJ 442 (Akhil). 
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were camouflage. (3) Prospectus offering an attractive scheme but without 
suppressing or concealing material facts. (4) Creditor exaggerating to P the 
consequences of non-payment of P’s father’s deb t. (5) Drealer of horses 
showing an intending purchaser a false telegram purporting to be from the 
owner refusing an offer for the horse and thereby getting a higher price. 

(6) Giving false name and address to shield himself from a prosecution. 

(7) Giving false name and address after encashing a stolen note. (8) Public 
servant purchasing property in auction in another’s name when there is no 
rule prohibiting public servants from purchasing in auction. (9) Q, telling P 
that T was ill and thereby inducing P to visit T. (10) Entering a place 
without the necessary ticket. (11) Selling rice purchased from a famine 
relief officer at a higher rate than that promised. (12) {7noi: carrying out 
his promise to withdraw a complaint against P after inducing P to withdraw 
his complaint against Q. (13) Editor of crossword competition not entering 
into correspondence with competitor. 

(1) 5 OWN 255 ( Baijnaih ). (2) 40 Gr LJ 20: AIR 1938 Rang 200 

(AT*. Thwin) . (3) AIR 1939 Cal 327 : 43 Gr LJ 600 : 43 CWN 388 (R. B. Pal) ; 
1939-2 CAL 81 (H. Bar at) ; AIR 1944 Mad 410: MWN 312 ( Srinivasan ). 
(4) 1864 WC 25 {Raj Coomar). (5) 16 Cr LJ 49 {Dick). (6) UC 635 ( Ladka ), 
(7) 1 Weir 479 {Basil)* (8) 1903 AWN 231 {Kutab). (9) UC 423 (, Punjid ). 
(10) 6 BHCR 6 ( Bejanji). (11)22 WC 82 (Lai Md). (12) 1 Weir 477 
( Gurgiah ). (13) AIR 1956 Pat 256. 

The accused who had sold goods worth Rs 2-13-0 to a customer, 
received from him two currency notes, one of Rs. 2-8-0 and the other of 
Re, 1 ; but tendered as change only Re. 0-9-3 saying that the notes were 
not worth their face-value’ and that Rs. 0-1-9 were charged on that 
account. It was held that he had not committed the offence of cheating, for 
there was no deceit at all, since the customer was not induced to hand over 
the notes by any representation on the part of the shop-keeper that he would 
get change calculated on the face-value of the notes, but handed them to the 
accused in the ordinary course of the sate and purchase transaction. 43 
BOM 842 (. Mtirarji ). 

Offering to the public for sale bliog of a temple under honest belief that 
it was inahaprasad does not amount to cheating as there was no intention to 
deceive. AIR 1958 Ori 220 {Gopinath)., 

Sale of drugs in bottles containing false statements as to brand etc. is not 
cheating in the absence of evidence that buyers were induced to buy the drug 
as a result of the misrepresentation on the label. AIR 1959 Cal 427 
(S. Dulla) : Cr LJ 829 : 63 CWN 670. 

Where the manager of a firm was induced by the false representations of 
the accused to accept a bought note with a non-existent firm for the purc¬ 
hase of jute, and to sign a receipt for the note, it was held (as to the receipt) 
that the case did not fall within the first part of Section 415, as the accused 
had no intention to cause wrongful loss or wrongful gain to anyone by 
inducing the manager to make out or give a receipt for the bought note, 
which had been actually made over to him, but at most an intention to hold 
him to the contract. 52 CAL 188 ( Harcndra ). 

The accused against whom certain decrees had been obtained approa¬ 
ched the decree-holder for an amicable settlement and issued a crossed 
cheque to the decree-holder upon a Bank. At the same time they applied to 
the Executing Court for one week’s time for settement and time was granted 



wim the consent of the decree-holder. The cheque was dishonoured and the 
decree-holder renewed the execution of his decree and instituted criminal 
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proceedings against the accused for cheating. It was found that the cheque 


was not given in token of immediate satisfaction of the decree but only as a 
security and as a measure of accommodation to enable the judgment-debtors 
to provide means for honouring the cheque within a convenient period after 
issue or to otherwise satisfy the decree. It was held that the element of fraud 
or dishonesty was absent, and there was no delivery of property and consequ¬ 
ently the first part of Section 415 was not applicable to the case. 2 

a married man represented himself as a bachelor to the complainant 
and proposed for the hand of his daughter. The complainant accepted him 
as his future son-in-law and admitted him to his house. Shortly afterwards 
the complainant found out that (7 was a married man. He thereupon 
asked his daughter to give up 0. but the daughter, instead of doing so left 
the house and went to , by whom she was alleged to have been seduced- 
(9 was tried for and convicted of an offence under Section 417. It was 
alleged that the seduction had caused harm to the complainant in mind and 
reputation. It was held that the seduction having taken place after the 
deception practised by (> had been cleared up, it could not be said to be the 
natural consequence of the deception and that, therefore, Q, was not Stiihy of 
cheating. 3 

Where the person deceived has suffered owing to deception a momentary 
annoyance and nothing else, the Criminal Court will not take any notice of 
it. 2 Cr IJ 126 : 6 PLR 62 (Sunder Singh ]). 

In a Crossword competition there was a condition that Editor’s decision 
will be final and there was no reply to competitor’s correspondence. It was 
held that no offence was committed. AIR 1956 Pat 256 (Yusuf). 

Where a person attempted to get himself reinstated in the post of Kar- 
nam by the production of a certificate of having passed a certain examination 
and representing that the certificate referred to him while in fact it referred to 
another, it was held that where it is not shown that such representation 
caused damage or harm to the officer to whom the representation was made, 
a prosecution under Sections 419 and 511, could not be maintained. 4 
Although P was deceived and thereby induced to take bets on credit from the 
opposite party, the act which P was induced to do by reason of such decep¬ 
tion has not caused or was not likely to cause damage or harm to him in 
body, mind, reputation or property. It does not follow that if P had refus¬ 
ed to take bets on credit from the opposite party, the latter would of a 
certainty have had to offer bets by paying cash. The opposite party might 
not had offered any bets at all. 5 A charge of cheating does not lie for falsely 
inducing a complainant to compromise a case. 1943-1 CAL 154 ( Banamali ). 
Where the facts did not warrant the inference that the accused, at the time of 
obtaining the advance, had no intention of performing his promise, in the 
absence of the proof of any representation at the time on the part of the 
accused, which he knew or had reason to believe to be false, there was no 
offence of cheating committed. 1 RANG 397 (Mg. Pu Lu). 

6. Promise, misrepresentation as to future event or future con¬ 
duct.— See illns. (/) and (g), See Notes 2 and 17. Per se a promise to do 



4. 8 Cr Lj 42 i : 4 MLT 324 (Manikkaw). 

5. AIR 1924 Cal 111: 24 Cr Lj 748 


\H. K. Shed war). 
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Something in the future may not amount to a false pretence or to cheating, 
but, it may at the same time, in certain cases, involve a false pretence that 
the promisor has the power to do that thing for which false pretence the pro¬ 
misor may be indictable. 6 

Where the charge against the accused is under Section 420 in that he 
induced the complainant 10 part with his goods, on the understanding that 
the accused would pay for the same on delivery but did not pay, if the accu¬ 
sed had at the time he promised to pay cash against delivery an intention to 
do so, the fact that he did not pay would not convert the transaction into 
one of cheating. But if on the other hand he had no intention whatsoever 
to pay but merely said that he would do so in order to induce the comp¬ 
lainant to part with the goods then a case of cheating would be established. 
AIR 1954 SC 724 : Cr LJ 1806 {Mahadeo). 

False pretence need not be of facts that exist or that have existed. 7 

Where a charge of cheating rests upon a representation which is impug¬ 
ned as false and which relates not to an existing fact but to a certain future 
event, it must be shown that the representation was false to the accused’s 
knowledge at the time when it was made. It is but little to the purpose to 
show that in fact the representation had turned out to be untrue. 14 Cr LJ 
232 : 15 blr 297 ( Jeevanji ). 

To justify a conviction for the offence of cheating there must be some 
evidence of an intention to cheat at the time when the promise (the omission 
to perform which completes die offence of cheating) is made. 9 BHGR 448 
( Hargovindas ). 'To sustain a conviction of cheating there must be evidence to 
prove that when the accused bought the wool, he did not intend to pay for 
the same. UC 312 (Fatal). 

Subsequent denial of a transaction or refusal to return the money does 
not show that there was the necessary criminal intent from the beginning, 
Mere breach of a contract cannot give rise to a criminal prosecution. AIR 
1959 Trip 38 (Banchamani) . 

If a person orders goods on credit and promises expressly or impliedly to 
pay for them on a particular date, then if the prosecution proves that at the 
date of the contract, the circumtances of the accused were such that he must 
have known that it was practically impossible that he would be able to pay 
for the good, there would be a case of cheating. The mere fact that the 
accused was in embarrassed circumstances is not enough, 8 

The act of granting the licence cannot however be divorced from what 
went before, f). entered into an agreement with the licensee to give him a 
certificate if the licensee gave him a sum of money. In order to fulfil his 
agreement it was necessary for <7 to obtain a licence from the licensing 
authority. He procured that licence from the licensing authority and was 
thereby enabled to fulfil his agreement. It seems that it was an advantage 
to Q, to be able to fulfil his agreement ; for if he had not done so, it is 
unlikely that would be licensee would have taken no further steps, (7 could 
not, with impunity, have taken from different people sums of money, promi¬ 
sing to procure licences for them, and taken no steps to acquire them. If he 
took the money and in order to fulfil the agreement deceived the licensing 
authorities and obtained licences, it seems that he derived an advantage ; and 

6. 11 Cr LJ 428 ; 6 IC 964 (Girdhari). 8. 56 BOM 204 : 34 blr 313 (Mohnnbkai) 

7. AIR 1960 All 103 (Nadir AH). 
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act in procuring the licence was a fraudulent 
JJCrishnan). 

A statement that something will be done or will happen in future is not 
deception, A promise to do something in the future (e.g. a promise to pay 
for goods on delivery) is not a false pretence. 9 A statement of intention 
about future conduct whether or not it be a statement of existing fact is not 
such a statement as amount to false pretence in criminal law e.g, entering 
into a contract to destroy pest on land in a year but doing nothing after 
taking an advance of money. 19 Promise or breach of contract is not cheating 
if at the time it was made or entered into there was intention to perform it. * 11 
That P was in embarrassed circumstances, does not justify the inference that 
P did not intend to pay for these goods, and that the statement that he 
would pay for them on a particular day was a deception. A person went 
into a restaurant and ordered a meal knowing that he had no money. It 
was held that he was not guilty of false pretences under the English Larceny 
Act, but was guilty under the provisions of a special statute penalising the 
obtaining of credit by fraud. There can be no doubt that in India he could 
have been convicted under the provisions of Section 420 on the ground that 
his conduct necessarily implied a promise to pay which deceived the other 
party. Rev v. Jones , 1898-1 Q, 119. 12 

6-a. Promise to do what is illegal or forbidden by law.— A charge 
of cheating cannot be based on the intention of not performing a promise to 
do an act forbidden by law e.g . counterfeiting or a promise the non-fulfilment 
of which would not constitute a civil cause of action. 13 A criminal prosecu¬ 
tion for cheating can be based on a contract which cannot be enforced in a 
Civil Court. 14 A agreed to let her daughter on hire to B for concubinage for 
a period of one year in consideration of B paying her Rs. 70. B paid A 
Rs. 35 in advance. Subsequently, A refused to deliver her daughter to B or 
to return the sum of Rs. 35 advanced by him. On these facts, A was convic¬ 
ted of cheating. Jh was held that the conviction should be set aside, as a 
party should nof be allowed to prosecute on a charge of cheating when he 
would not be entitled to obtain from a Civil Court any relief for breach of 
the contract. 13 Cr LJ 512 : 14 Mr 503 : 15 IC 793 (Jam). 

Certain persons were being tried for an offence. The accused represen¬ 
ting that he could influence the Court in their favour received money from 
those persons. The accused was prosecuted for cheating. It was urged for 
the defence that the money having been paid for an illegal purpose a prose¬ 
cution for cheating in regard to that money could not be maintained. It was 
held that the plea was untenable. 15 A criminal prosecution for cheating can 
be based on a contract which cannot be enforced in a civil Court. If A 
induces B to part with a sum on the assurance that he would exert his 
influence over the Income-tax Officer so as to persuade him to assess B in a 
particular manner, the Magistrate has only to see what offence has been 
committed by /l, and it is immaterial whether the offence involved an illegal 
or void contract which could not be enforced in a civil Court. 19 When the 


9. Halsbury, Vo!. 9, S. 1381 ; 1850-1 

Den 559 {Woolley) ; 11 Cox 258 

(Burrows); 14 Cox 179 (Woodman). 

10. 1955-2 All ER 806 (Dent). 

11. 4 Cr L] 154 : 10 OWN 1005 (/. Km) ; 
1 RANG 397 (Po Lu ); AIR 1930 Bom 
179: 31 Cr LJ 1096 (Keshavji) ; 13 
Cr LJ 50 : 13 IC 386 (Nga Po Ton). 


12. 56 BOM 204 : 34 blr313 (Mohsinbhai ). 

13. 18 Cr LJ 362 : 38 IC 746 (Meera), 

14. AIR 1941 Oudh 3 : 41 Cr LJ 881 : 16 
LK 194 (Raghunath). 

15. AIR 1933 Rang 199 : 34 Cr LJ 1255 : 
146 IC 240 (Tacoob). 

16. 1952 Cr LJ 747 : AIR 1952 All 428 
(Rama Shankar). 
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used person has taken a ransom for the restoration of stolen property and 
fails to return that property to the person, who has paid him the ransom, he 
can be convicted under Section 420, and the conviction need not be confined 
to one under Section 215. 17 Even assuming that the money paid by the 
complainant to the accused for an illegal object could not be recovered in a 
civil suit, it cannot be said that ipso facto no criminal prosecution can lie if 
otherwise an offence under the Penal Code is made out. It is not right to 
import considerations of public policy in adjudicating on the criminal liabi¬ 
lity of an accused person. 18 


7. Dishonest concealment of facts.— See Explanation. The expla¬ 
nation refers to the actual deception and not to the concealment of a decep¬ 
tion by some one else. 19 


In the case of Horsfall v. Thaman, 1862-31 LJ., Ex., 322, Bramwell, B, 
says “The fraud must be committed by the affirmance of something not 
true within the knowledge of the affirmer or by the suppression of something 
which is true and which it was his duty to make known.” Where there is a 
concealment of a fact, there is neither fraud nor dishonesty within the mean¬ 
ing of the Criminal Law unless there is a duty imposed by law as between 
the accused and the person with whom he is dealing to make that fact known. 
27 ALL 561 (Bishan). 


Non-mention of prior encumbrance is not cheating. 20 


Where an accused gifts his land to his son, it is in his son’s possession 
and also mutated in his name and subsequently again sells it for consideration 
to the complainant without disclosing the gift, he is guilty of an offence of 
cheating under Section 420, I.P.C. AIR 1959 Mani 26 (Abdul Ali). 


Where a person by representing that he is a major obtains a loan of money 
from another, and in answer to a suit for recovery of the sum so borrowed 
sets up the defence that he was a minor at the time he borrowed the money, 
with the result that the suit against him is dismissed, he is liable to conviction 
for an offence under Section 415, Illn. (/), as his intention from the outset 
was dishonest. 21 If the person who is charged with concealing facts is not 
under a duty to disclose the fact, concealment cannot be said to be dishonest 
so as to constitute an offence of cheating. AIR 1917 Mad 732 f I) : 36 IC 
872 : 18 Cr LJ 40 (Paruchury). AIR 1915 Sind 21 : 16 Cr LJ 706 : 30 IG 
994: 9 SLR 97 (Bhojraj). 


The conditions attached to the applications for loans have been set out in 
full, and they make one thing clear that although the scheme may be very 
highly speculative and in a sense it may be somewhat chimerical, still nothing 
was concealed from the public and everything was disclosed, not only as to 
how the loans were to be granted, but also as to how the money was to be 
refunded in case the applicants could not secure a loan for which they appli¬ 
ed. It is one thing to say that the scheme was speculative and that the public, 
if they invested any money in it, were likely to lose their money, and it is* 
another thing to say that this scheme was started with a dishonest intention 
of cheating the public and in that sense being fraudulent. It is probable to 
my mind that if the requisite number of applicants had not been forthcoming 
after the scheme was started, then very probably the scheme would have 


17 . 


18. 


AIR 1923 Rang 37 : 73 IC 145 : 24 
Cr LJ 529 (. HgaShan ). 

1948 MVVN 5 : AIR 1948 Mad 258 : 
49 Cr LJ 443 (Bhimeshwara). 


19 . 

20 . 
21 . 


1 UBR 255 (Nga Po Mg.). 

AIR I960 Andhra WS'lFaisi). 
AIR 1920 All 289:58 IO 253 
Cr LJ 749 (Sada Ram). 
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effoed in a crash, but that should not be a reason for regarding this scheme as 
being dishonest from the beginning and launched only with the desire to 
cheat poor people out of their money, AIR 1934 Bom 48 : 35 blr 1181 : 35 

Cr LJ 644 (. Durgadas). 

The scheme was of ‘snowball* nature and though highly speculative was 
not dishonest or of fraudulent nature. AIR 1936 Cal 440 ( Jatindra ). 

D was the mortgagee of a plot of land on which stood some trees. He 
brought the land to sale under his mortgage and purchased it, but in the 
interim the mortgagor had transferred the trees to another person. D, know¬ 
ing this, sold the trees to S without disclosing the circumstances. It was held 
that D's act amounted to a dishonest concealment of facts. 20 Cr LT 331 : 
50 IC 667 {Dori Lai). 

The explanation to Section 415 makes it clear that dishonest conceal¬ 
ment of fact is a deception within the meaning of the section. The conceal¬ 
ment of fact that is said to be a deception is dishonest concealment and not 
illegal and deliberate concealment. If a statute requires a person to mention 
a fact and he conceals it, it is illegal, and not necessarily dishonest conceal¬ 
ment of. the fact. This concealment maybe deliberate or conscious or may 
be accidental or bona fide arising out of ignorance of law. Accidental or bona 
fide concealment, even though it is illegal, may not be said to be deception. 
Concealment of a fact is not quite the same thing as mere refraining from 
stating it and that something more than mere refraining from stating a fact is 
required to constitute concealment. But that something need not be a statuto¬ 
ry provision cortipelling exposure of the fact; any other duty, such as arising 
out of the circumstances in which the parties are placed and the nature of the 
negotiations between them, is enough. Also any act done, or precaution 
taken to prevent the fact from being brought to the notice of other party is 
concealment even in the absence of a duty to state it. Every concealment 
does not, however, amount to deception ; only dishonest concealment amounts 
to deception according to the explanation. And just as there can be conceal¬ 
ment without there being a duty to speak (as for instance when a person does 
some act. or takes some precaution to hide the fact), so also concealment can 
be dishonest even in the absence of a legal obligation to speak. Dishonesty 
has nothing to do with infringement of the law ; it depends upon the state of 
mind at the time of the concealment or the intention behind it. If the inten¬ 
tion is dishonest, the concealment is dishonest even in the absence of a duty 
to speak. The accused borrowed large sums of money without any intention 
to repay them, from the complainant firm on the security of a number of tins 
alleged to contain pure ghee in their godowns. Although the tins of ghee 
were already pledged with a bank this fact was not disclosed to the complain¬ 
ant as it had been agreed that 75 per cent, of the market price of the tins of 
ghee was to be advanced. The accused also fabricated evidence to prevent 
the firm becoming aware of it. They surreptitiously removed the locks of the 
bank and kept the godowns open so that the complainant might not know 
that the tins had been pledged with the bank. It was subsequently discover¬ 
ed that most of the tins did not contain pure ghee but a mixture of cement, 
sand and saw dust. It was held on facts of the case that the concealment of 
the prior hypothecation of tins was dishonest concealment and the accused 
were guilty of the offence of cheating under Section 415. AIR 1955 All 341 : 
Cr LJ 664 ( Banwarilal ) which dissented from 2 ALJ 268 and AIR 1915 Sind 
21 . 

Concealing encumbrance on property. —The vendee defendant in a 
suit for pre-emption compromised the suit, the plaintiff agreeing to pay a 
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pertain sum in cash and to discharge>cer{ain,encumbrances on th<^ property in 
suit. It was subsequently discovered that the vendee had, after his purchase 
but before suit, mortgaged the property whicli was the subject of the suit for 
pre-emption* It was held that the vendee'could noti on account merely of 
his omission to disclose the existence of this subsequent mortgage, be held 
guilty of the offence of cheating. 27 ALL 302 (Geudan Lai), 

The vendor of immovable property .cannot be convicted of cheating 
because he omits to mention that there is an encumbrance op the* property, 
unless it is shown either that he was asked by the vendee whether life property 
was encumbered and said it was not, or that lie sold the property on the. 
representation that it was unencumbered. 22 Mere suppression of* sqme facts 
at the time of borrowing money does not amount to cheating where there as. 

no evidence of either active deception or dishonest or fraudulent actfqn. 23 ' 

\ » ‘ , * 

Where the advance of money was made upon certain properly htfr&eaed 
with charge on the representation that the property was free st any charge 
and the questions regarding the property were falsely answered and furtlter 
that the charge was not registered, it cannot be said that the person making 
advance could have discovered the charge by reference to the registers. The 
representation therefore is not mere concealment or non-disclosure of facts, but 
is false representation amounting to the offence of cheating. AIR 1937 Sind 
56 : 38 Cr LJ 110 ( Shivnath ). 

D was the mortgagee of a plot of land on which stood some trees. He 
brought the land to sale under his mortgage and purchased it, but in the 
interim the mortgagor had transferred the trees to another person. D know¬ 
ing this, sold the trees to S without disclosing the circumstances. It was held 
that D’s act amounted to a dishonest concealment of facts. 20 Cr LJ 331 : 
50 IC 667 (Dori Lai). 

L negotiated a purchase from A, B, etc., of a plot of land. S r the accus¬ 
ed, carrying on the negotiations as representing B and A, was a son-in-law of 
B. L set out to prove that he was deceived by S into believing that there was 
only one encumbrance on the property to the amount of Rs. 205 or a little 
more whereas in fact subsequent to ’the sale being completed he had discover¬ 
ed that there was another encumbrance of Rs. 1000 of which S most assured¬ 
ly knew because he executed , the mortgage himself as attorney. These facts 
if establish very strongly suggest an offence committed by. S of cheating. 
AIR 1933 All 42 : 140 IC 97 : 33 Cr LJ 884 {Lai). 

M executed a mortgage in favour of G.. Prior to this transaction in a 
suit against M filed by one T, M had suffered a decree for about Rs. 2,000 
by creating a charge upon the mortgaged property. In the mortgage deed it 
was recited that the mortgaged property was not under “mortgage or sale” 
anywhere. G then lodged a complaint under Section 420. It was held that 
by suppressing the fact of the charge from G , M could not be said to have 
committed any deception leading to cheating as defined in Section 415. M 
was not bound to disclose the charge. AIR 1934 Nag 149 : 150 IG 20 ; 35 
Cr LJ 1063 ( Ramkrishna ). 

Constructive notice of previous registered mortgage, is no defence to 
charge of cheating by selling property on misrepresentation that it was 
unencumbered AIR 1954 Punj 31 : Cr LJ 299 : 55 PLR 431 [Kuldip). 


22. 27 ALL 561 (Bisban) ; AIR 1928 Pat 
337 : 9 PLT 303 : 29 Cr LJ 700 
IRamdayal) ; 16 Cr LJ 706 : 9 SLR 97 


( Bhojraj ). 

23. 11 Cr LJ 610 : 8 IC 

1910 Cr (Hari). 


256 : 40 PWR 
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. Cheque. Note 2. The act of drawing a cheque implies at least 
three statements as to the state of affairs existing at the time when the cheque 
is drawn first, that the drawer has an account with the bank in question ; 
secondly that he has authority to draw on it for amount shown on the 
cheque, and thirdly, that the cheque, as drawn, is a valid order for the 
payment of that amount, or that in the ordinary course of events the cheque, 
on future presentation, will be honoured. It does not, however, imply any 
representation that the drawer already has money in the bank to the amount 
shown in the cheque, for he may either have authority to overdraw, or have 
an honest intention of paying in the necessary money before the cheque can 
be presented. 19 LAH 682 (K. Sain). Giving a post-dated cheque by a 
person who has no funds to his credit in the Bank does not amount to an 
offence of cheating when there is no evidence to show that the person to 
whom the cheque was given parted with any property or that he did or 
omitted to do anything which he would not have done or omitted to do if he 
had known that the cheque would be dishonoured. 24 If cheques are issued 
with knowledge of being dishonoured, the drawer is guilty of cheating. 28 A 
post-dated cheque in payment of goods already received is a mere promise 
to pay on a future date and a broken promise is not a criminal offence, 
though it may amount in certain business relations to discreditable be¬ 
haviour. 20 

As price of goods delivered if £) gives a cheque without the rubber stamp 
of his firm, O is not guilty of cheating even if bank insists on the rubber 
stamp. AIR 1957 Cal 663 [R. P. Khanna ). 

If under the rules payment cannot be made by cheque, that the cheque 
given was dishonoured does not amoun t to an offence of cheating. AIR. 1956 
SC 544 (Laxrni Narain). 

A distinction must be drawn between a case where a post-dated cheque 
is given to discharge an existing liability and a case where it is issued against 
delivery of goods, property or cash with an assurance that it will be met 
on being presented to the Bank on the due date in due course. In the first 
case the failure to provide the balance is merely a breach of promise whereas 
in the latter it may have different consequences. Intention of the drawer at 
the time the cheque is issued is a material test and if it appears from the cir¬ 
cumstances of the drawer that he did not expect that the cheque would be 
cashed in normal course it would be prima facie proof of the intention to cheat. 
Illustration (/) to Section 415 shows that what is material is the intention of 
the drawer at the time the cheque is issued. This intention has to be gathered 
from the facts on record and if from them it is established that failure to meet 
the cheque was not accidental but was a consequence expected by the accused, 
the presumption would'be that the accused intended to cheat. In AIR 1930 
Bom 179 : 31 Cr LJ 1096 the accused induced the complainant to advance 
a loan to them and gave a post-dated cheque representing to him that the 
cheque would be cashed on the due date. The High Court held that the 
accused were guilty. What the prosecution has to do, I take it, in a case of 
this kind is to establish facts which point prima facie to the conclusion that the 
failure to meet the cheque was not accidental but was a consequence expect- 


24. 41 Cr LJ 394 : 187 Id 123 : AIR 1940 
Lab. 9 y(Ratra). 

25. 8 LK. 286 ; AIR 1933 Oudh 86 : 34 
Cr LJ 124 : 141 IC 192 (IT. Sen). 


26. AIR 1938 Mad 129 : 39 Cr LJ 261 
(C. Chettiar). See also AIR 1930 Bom 
179 : 31 Cr LJ 1096 (. Keshavji). 
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and therefore intended by the accused. It will then be for the accused 
to establish any facts there may be in his favour which are specially within 
his knowledge and as to which the prosecution could not be expected to have 
any information. AIR 1956 MBh 19 ( Shantilal ). 

8-a. Hundi.— The fact that the Hundi was not actually paid when it 
was presented for payment would not by itself make the accused guilty of 
cheating. The accused can be held guilty of cheating only if on the circums¬ 
tances proved by the prosecution the Court could draw a clear inference, 
and the only inference, that the intention of the accused at the time when 
he passed the Hundi, to a certain firm was to cheat the firm, not otherwise. 
When a person draws a Hundi or a cheque he does thereby make a representa¬ 
tion to the person in whose favour the Hundi or the cheque is drawn (1) that 
he has authority to draw that document and draw the document for that 
amount ; (2) that the cheque or the hundi is good or valid order of payment 
of its amount ; and (3) that the cheque or the Hundi would be paid when 
presented for payment. The prosecution in a case of this nature can only 
establish facts which point prima facie to the conclusion that the failure to 
meet the negotiable instrument was not accidental but was a consequence 
expected and therefore intended by the accused. When the prosecution 
establishes such a kind ofj brima facie intention, then, the accused has to 
establish facts which are specifically within his knowledge to show that the 
result that has followed, namely, the failure to honour the negotiable instru¬ 
ment, was not due to any design or intention but due to some accident. The 
prosecution cannot be expected to have knowledge which the accused has 
in respect of his financial position, particularly as to whether he was in a 
position to meet his obligation or not specifically ; all that the prosecution can 
do is to place before the Court the circumstances on which it may legitimately 
be' found that the accused had not the intention to meet the demand 
'evidenced by. the negotiable instrument. The non-payment is an important 
circumstafite^ "AIR 1957.A11 246 ( Ajodhya Prasad) \ Cr LJ'438.. \ x 

, » \ ' V % _ : N \ ' v\. .' - 

9. ' Pufifing*— <c Even in the <^vse of st^&ffcents Relate only 

to the present^ at is oftpti hawktQ 'say- Whether they areVh^emeilts as io'actual 
facts or merely Vas’to matters of opinion ; as ip die case^of v a vendorV exagge¬ 
rated eulogies of liis wares. For in English lavvt'as.in Kfcmian, the* license of 
trade has established as to ‘dealers* the lax (ul$ that iSjmpfcic conifntndatio nbn 
obligate In all bargaining there is usually a conflic^ b^tVveen^ihe two .parties, 
in commercial skill and general experience *; and would be perilous to 
employ the criminal law to regulate- this conflict. For a man to represent 
himself as having ‘a good business’ when he carries on no "business at all, is 
clearly a false statement of a definite fact. But a similar representation made 
by a man who has a business, however poor "one, will generally be a .mere 
matter of opinion. A seller’s misrepresentation of the weight of a sack of 
corn will concern mere matter of opinion, if tfie sale is for a lump sum ; but 
will concern a fact so..fundamental as to render it; indictable, if .the sale is by 
weight. In the same way, to falsely represent an article as being silver—or 
to represent a chain a^.being of 15 carat gold, when it is really only 6 carat— 
is a false pretence of fhdt ; the real article being different in substance from 
the pretended article. Yet to represent plated spoons as being ‘equal to 
Elkington’s A,’ has been held to be only exaggerated praise, a mere puffing ; 
inasmuch as the person deceived did get plated spoons, differing only in value 
from what he*had been led to expect.” K.C.L., 249-250* 

Mere commendation, however extravagant of article or of a business 
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. .. for sale is not a false pretence. 27 A misstatement ^ of fact as to the 

quality or weight of goods may amount to a false pretence. 28 

Where the offence charged consisted of selling or pawning as genuine 
gold mohars of the reign of Shahajahan silver rupees of that reign which 
had been gilt or in some way covered over with gold, it was held that the 
offence would be that of cheating and not that of uttering false coin. 29 
ALL 141 (Khushali). 

9-a. Adulterated goods. —Selling adulterated milk as pure milk is 
cheating. UC 145 (Nana) . But if the purchaser knows that the quality is 
not pure, there is no cheating. 18 WC 61 ( Kalee Modock ). 

The fraud of adulterating cotton was perpetrated at ginning factory 
where accused was present to watch the process and where the precise instru¬ 
ments designed to effect this fraud were found. It was held that the 
accused was guilty of the offence of cheating under Section 420. 13 Gr LJ 

285 : 14 blr 137 : 14 IC 669 (Kanji). 

10. Fraudulently or dishonestly.—^Fraudulently’ is defined in Sec¬ 
tion 25 and ‘dishonestly’ in Section 24. The ingredient fraudulently or 
dishonestly’is necessary only in the first part of Section 415. See Note 1. 
Inducing the person deceived to deliver property must be fraudulent or 
dishonest at the time of such inducement. 29 See Note 1 for cases relating 
to sending of insured covers not containing the money which they purported 
to contain. 

Dishonest intention must be proved. It is not proved by the uncorro¬ 
borated testimony of an accomplice. 30 

By fraud is meant an intention to deceive whether it be from any expec¬ 
tation of advantage to the party himself or from ill-will is immaterial. 1948 
MAD 578 ( Krishnan ). A certificate that a person has passed an examination 
is property within the meaning of Sections 415 and 420. Therefore, a person 
who obtains a certificate from a Deputy Inspector of Schools by stating 
untruly that he passed the examination in a certain year, is guilty of an offence 
punishable under Section 420. ai 0^ who was entitled to travel by rail at 

reduced rate as a student, presented a certificate issued to another student 
and after it was endorsed "tickets may be issued”, received a pass. There 
was no rule prohibiting the transfer of students tickets. It was held, that 
on the above facts no offence of cheating was made out. 88 

The quota transfer certificates are by themselves property vide 11 MLW 
368 ( Packianathan) and 1 Weir 23 ( Ramaswami ) and even otherwise, what was 
transferred was not a "power” and the evidence is that export quota rights 
have an independent value. The quota transfer certificates would also be 
documents of title, and the appellants would be guilty under Sections 420 
and 120-B. 1940 Mad 155 : 41 Cr LJ 388 : 187 IG 33 (J. H. Dhas). 


See also 1964 Ker LT 724-1964 Ker LJ 909. 


27. 

28. 


29. 


Halsbury, Vol. 9, S. 1381 ; 7 Cox 312 
{Bryan) ; 11 Cox 328 ( Williamson ). 
Halsbury, Vol. 9, S. 1381 ; 40 LJMC 
85 (Ardley) ; 6 Cox 380 {Dundas) ; 7 
Cox 126 {Roebuck) ; 10 Cox 577 (Suter) ; 
10 Cox 374 [Levine). 

56 BOM 204: 34 blr 313 {Mahsmbhai ); 
4 Cr LJ 154 : 10 CWN 1005 (/. Kazi ); 


1 Weir 478 (Viraswami). 

30. AIR 1964 Cal 64 {Nanilal). See also 
AIR 1962 All 582 {Joti). 

31. AIR 1922 Nag 229 : 23 Cr LJ 443 : 
18 NLR 52 {Gangaram). 

32. 11 Cv LJ 339 : 5 IC 973 : 7 MLJ 201 
{James Fletcher). 




Note 14] of offences against property 


■*SL 


11. Induces the person so deceived.— If the person is induced, it 
is immaterial that he could have seen through the deception or that by 
making inquiries he could have ascertained the true facts.The represen¬ 
tation must be fraudulent or dishonest and must have induced the person 
deceived to deliver property. 34 The deception must be the cause of induce¬ 
ment. Otherwise, it Is not cheating. The evidence must show that the talse 
pretences proved to be untrue and affected the prosecutor’s mind in parting 
with his property. 35 If, after cashing a stolen note Q, gives a false name 
and address, the giving of the false name did not induce P to cash the stolen 
note. 1 Weir 479 (Basil). 

M, an employee in a workshop, on the termination of his services due to 
reduction in the establishment was granted a certificate of discharge which 
was considered to be of value in securing re-employment. M handed over the 
certificate to T as T had promised to get him re-employed in the workshop. 
T, however, gave the certificate to B who was successful in obtaining an 
employment from E, the engineer in the workshop and handed over the 
certificate falsely alleging it to be his at the time of the appointment and 
falsely impersonating himself as M. It was held that the handing over of 
the certificate by B was an act of deception within the meaning of Section 
415. AIR 1942 Pat 53 : 43 Gr LJ 65 ( Thakur). 

Where £) obtains a loan from P by showing a ring and also upon the 
assurance of D that Q was an honest man, the inducement for giving the 
loan is the assurance of D and not the security of a ring which turned out 
to be not a gold ring. AIR 1920 All 66 : 21 Cr LJ 362 (Mata Prasad). 

12. To deliver any property to any person.— See Note 3. Once 
a person obtains possession of property by a trick the offence of cheating 
is complete. 36 ‘Delivery to any person’ includes delivery to an agent, for 
example, money to the Post Office in the case ofV.P. articles. See Note 3 
to Section 417. 

An admission card to sit for the M.A. Examination of a university is 
property within the meaning of Section 420. Though the admission card 
as such has no pecuniary value it has immense value to the candidate far 
the examination. Without it he cannot secure admission to the examination 
hall and consequently cannot appear at the Examination. 37 

13. Or to consent that any person shall retain any property. — 

This ingredient is alternative to that in Note 12. 

14. Intentionally induces the person so deceived to do or omit 
to do anything.— This element is in the second part of Section 415 and 
the words ‘fraudulently or dishonestly’ in the first part do not apply to the 
second part. See Note 9. 32 GAL 775 ( Baburam ) and 1888 PR 36 (Mondial). 
The person deceived may be induced to enter into a contract. 1867 LR-1 
CGR 46 ( Marlin ) ; 1143-5 QB 49 (Kenrick). 

14-a. Intentionally.— In a case of cheating we have got to see the 
intention of the accused at the time of the offence, and judge of the conse¬ 
quences of the act or omission itself. 52 CAL 188 (Harendra). 


33. 7 Cox 399 (Jessop) ; 1850-1 Den 559 

{Woolley). 

34. AIR 1937 Sind 56:38 Cr LJ 110 
(Shivnath) ■ 

35. Halsbury, Vol. 9. S. 1383 : 15 

Cox 475 (Jones) ; 9 Cox 492 
( Bulmer ). 


36. 2 blr 621 ( Banaji ) ; 36 CAL 573 

(Debendra) ; 1942 KAR 284 (Arab 

Alihan)-, AIR 1927 Mad 544 : 28 Cr 
LJ 452 (Kaleek) ; II Cr LJ 428 

(Girdharilal). 

37. AIR 1961 SC 1698 [Abhayannnd 
Mishra). 
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5T> 14-h* To do or omit to do anything. —This expression would apply 
to a person who agrees to serve 33 or who gives employment 39 or who has 
sexual intercourse with a woman on her assurance that she was free from 
venereal disease/ 0 and to a person who marries a girl whose caste is misre¬ 
presented. 41 

ft, who by giving a false name and address, succeeded in purchasing at 
a Government opium shop a certain quantity of opium which would not 
have been sold to him if he had not practised this deceit, committed the 
offence of cheating as defined in Section 415. 42 

Where, being deceived by £), a pleader writes a letter which may result 


in litigation, there would be cheating. 7 Or LJ 342 : 7 GLJ 375 : 20 GWN 
Mahadeo ). 



\/ 14-c. Compromising. —A charge of cheating does not lie for falsely 
inducing a complainant to compromise a case. 1943-1 CAL 154 (Banamali). 
There is no offence of cheating if where P and Q agree to withdraw their 
cross complaints but only one of them does so. I Weir 477 ( Durgiak ). 

15. Which act or omission causes or is likely to cause damage 
or harm to that person in body, mind, reputation or property. —The 
words “and which act or omission—reputation or property” form a portion 
of part 2 and are not applicable to part 1 at all. 8 Gr LJ 75 : 3 PWR 37 
(Ishar Das), See Note 5 to Section 420. The word ‘cause' in Section 415 
postulates a direct and proximate causal connection between the act or 
omission and the harm and damage to the victim. Offence under Section 
415 is not committed when as a result of a false representation a contract 
is entered into and damage is caused by a breach of the contract. 61 folr 
1648 ( Ramji ). 

15-a. Causes or is likely to cause. — See also Note 16-a. The damage 
or harm must be the necessary consequence of the act done by reason of the 
deceit practised or must be necessarily likely to follow therefrom and must 
not be remote. 43 Thus personating before a Registrar and causing him to 
register a false divorce is not cheating. 17 GAL 606 ( Majey ). 

When a person owes money to another, he is not bound to pay in respect 
of any debt other than he admits and is in fact due and only then upon the 
return of the bond securing that debt, if at the time of tender he asks for it. 
When a person receives money due to him from another which that other 
person pays, with the intention not to credit the money to the real debt due but 
to deceive him into paying money due on a real debt and keeps the money 
under the pretence of crediting it to a debt which the other person did not 
owe upon a bond which he did not execute, the debt for which the payment 
is made remains unpaid and the person is guilty of cheating. The payment 
of the money cannot be severed from the other incidents of its having been 
paid without getting back the bond, and the fact that it has been credited to 
another and a false debt, and the possibility of a fraudulent claim on the 


3ft. 2 CrLJ 422 (Kishori). 42. 9 Cr LJ 15 FB : 4 LBR 315 (Tha 

39. 4 Cr LJ 355 {Fatal). By aw). 

40. 11 BOM 59 (Rakhma). 43. 52 CAL 188 {Harendra) : 3 Cr LJ 

41. 5 VVC 98 ( Puddomonie) ; 7 WC 55 160: 2 CIJ 524 (ft. FCalapa- 

(Dahee) ; 2 WC 7 (Kmul) ; 2 AWN harji) ; 51 CAL 250 (L ft. Chatterjee) \ 

237 (Shforam). 1948 MAD 578 (Krishnan). 



i xii 


f 13, Note, 17] of offences against property 

g-y •. % '♦ 1 . » 

. .ained bond cannot be considered to be a damage too remote. 3 Cr LJ 
160 : 2 CLJ 524' {R. Kalapahari). 

To satisfy the definition of ‘cheating’ there must be immediate causation, 
and the act i telf must involve the probability. It is not enough to say that 
the signed acknowledgement is likely to be used as to cause damage ; the act 
of signing itself must be likely to cause damage. 44 Act need not actually 
cause harm to person deceived. It is enough if it is likelv to cause damage 
or harm. 50 Cr LJ 31 : AIR 1940 All 15 (Harish Chandra). 

15- b. To that person. —The person made to deliver property, or to do 
or omit to do anything which causes or is likely to cause him damage in 
body, mind, reputation or property and which he would not otherwise have 
done, should be the person who has been deceived. The offence is not 
committed if a third party, on whom no deception has been practised, 
sustains pecuniary loss in consequence of the accused’s act. 45 It is not 
cheating if P is deceived and induced to do or omit to do something and the 
act or omission causes or is likely to cause damage or harm to another 
person. 4 * See also. 47 

16. Damage or harm in body, mind, reputation or property.— An 

essential ingredient of the offence is the damage or harm caused or likely to be 
caused in the said respects or in property. 51 CAL 250 [L. R. Chatterjee). 
AIR 1960 Andhra 441 \K. Rama Rao). 

16- a. Damage or harm must be the necessary consequence and 
not be remote.— See Note ‘Causes or is likely to cause’. (Note 15-a). 

The woid ‘cause’ doubtless excludes damage occurring as a mere 
fortuitous consequence, unconnected with the act induced by the deceit, 
except as every event is connected with preceding events in an unending chain; 
On the other hand, the definition as it stands, is wide enough to include all 
damage resulting or likely to result as a natural consequence of the induced 
act. 51 CAL 250 (L. R. Chatterjee). 

In order to convict a person for cheating, it is necessary to show that 
there is a proximate connection between deception practised on the compla¬ 
inant, and his being induced to part with some property. If the connection 
is too remote, or very indirect, it is difficult to see that the offence of* cheating 
would be complete. 48 Damage or harm must be necessary consequence of 
deceit. 4 * Injury to business and possibility of being involved in litigation 
is enough. 50 Withdrawal of a criminal complaint does not cause the requisite 
damage or harm. 1 Weir 477 ( Durgiah ). Y. 

-v/ 17. Breach of contract or breach of faith or breach of trust is 
not cheating.— See 37 Cr LJ 48 : 159 IC 167 : 16 PLT 553 (5'. Pandey) in Note 
2 to Section 417. See also Note 6. See AIR 1936 Oudh 372 in Note 4 to 
Section 420. See AIR 1959 Trip 38 in Note 6. 


44. AIR 1927 Mad 199 : 51 MLJ 800 : 
28 Cr LJ 70 (Kunju). 

45. 2 Cr LJ 126 :6 PLR 62 (Sundar 
Singh ) ; 22 LAH 718 { Md. Baksh). 

46. AIR 1954 Mys 9 : Cr LJ 136 ( Seelha. 
rama Rao) ; AIR 1924 Cal 495 ; 
AIR 1934 Lah 833 ; AIR 1941 Lah 40 
relied on. 


47. 16 Cr LJ 49 : 26 IC 641 : 12 . ALJ 
1258 (Dick) ; 1876 PR 16 ( Gifdhar). ' 

48. AIR 1924 All 209 (2) : 83 IC 997 :21 

ALJ 873 (Sarda). \ , >, V 

49. AIR 1919 Lah 473 : 20 Cr LJ 77 : 48 
IC 871 (Md. Shah). , 

50. 7 Cr LJ 342 : 7'CLJ 375 : 20 CVVN 
750 (Mahadeo). * . , 
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Section 420 
without the 
trust. AIR 


Where a complaint of an offence of cheating is made on the ground that 
the accused has entered into a contract with the complainant to work for the 
latter and that he had not commenced work in spite of complainant making 
two payments as agreed, the complainant has to establish a pre-conceived 
intention on the part of the accused of not carrying out the terms of tfm 
agreement. Such an intention cannot be presumed from the mere receipt of 
money and not working subsequently according to the terms of the agree¬ 
ment. Mere receipt of money would not be cheating unless it is shown that 
it was received with the pre-conceived intention of denying it later on. If the 
intention is changed subsequently it would not be cheating. The whole 
transaction may amount to a breach of contract, might involve a breach of 
faith, a betrayal of confidence, and might arouse moral indignation. But 
that would not convert it into a criminal offence. 51 

Acts constituting the offence of obtaining property by cheating cannot 
by themselves constitute the offence of criminal breach of trust. The 
ingredients of the offence are different and so is the evidence requisite to 
establish them. There can be a breach of trust independently of cheating 
and the offences are distinct and separate. The offence under 
is complete as soon as delivery is obtained by cheating j and 
further act of misappropriation, there can be no breach of 
1936 Mad 353 FB : 37 Cr LJ 637 : 162 IC 592 ( Mclver). 

17-a. Civil liability. —There was nothing in law to prevent the criminal 
Courts from taking cognizance of an offence, provided the elements of an 
offence were made out on the face of the complaint petition itself, merely 
because, on the same facts, the persons concerned might be also subjected to 
civil liability. AIR 1957 Assam 148 {Joy Sing Rajput). AIR 1954 SC 397 
and AIR 1956 SC 575. 

18. Postal acknowledgement cases.— See Note 1 - 

19. Railway cases.—It is notcheating (1) to travel in a higher class 
than that paid for, (2) or to give excess luggage to another passenger to avoid 
excess freight. 

(1) 1 NHCR 14 0 (Dayabhai) ; 34 Cr Lj 239 ( Horniman ). (2) 1903 PR 

25 ( Parasram). 

20. Attempt to cheat.— Where P is not misled by Qjs false represen¬ 
tation or deception, Q. may be guilty of attempt to cheat. 

A man may be guilty of an attempt to cheat although the person he at- 

ts to cheat is fore-warned and is therefore not cheated. M wrote a letter to 
the Currency Office at Calcutta, enclosing the halves of two Government 
currency notes, stating that the other halves were lost, and enquiring what 
teD c should be taken for the recovery of the value of the notes. The 
Currency Office, having, upon enquiry, discovered that the amount of the 
notes had been paid to the holder of the other halves and that the notes had 
been withdrawn from circulation and cancelled, sent M the usal form claim 
to be filled up and returned to it. It appeared from the evidence that the 
Currency Office never contemplated paying M in respect of the notes. The 
form was filled up and signed by M and returned by him to the Currency 


953 Cr LJ 1359 : JK22 jOevia Ram) ; 
UR 1938 Mad 129 : 37 Cr LJ 907 . 


AIR 1936 Oudh 372 (Rnm Bharose) ; 
AIR 1923 Lah 62!. 
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ce. It was held that, although there was no intention on the part of 
Currency Office to pay the amount of the notes, M was guilty of an attempt 
to cheat. 16 CAL 310 ( Urnesh). 

R may be convicted of attempt although it is not charged. AIR 
1924 Cal 18 (P. E. Billinghurst ). 

R was requested to make an entry in a book of account belonging 
to P to the effect that he was indebted to P in a certain sum found due on 
a settlement of accounts ; instead of making this entry as requested, R entered 
in a language not known to P that this sum had been paid to P. It was 
held that the offence was not forgery but an attempt to cheat. 12 MAD 
114 ( Kunju). 

R manufactured spurious trinkets, and took them to jV saying they were 
of gold, and that they were stolen property (which was also not true) and 
that he (/?} did not like to seJ.1 them in bazaar and asked him to buy. JV 
did not buy, but R was arrested. It was argued that no attempt to cheat 
had been proved, because more had to be done by R such as, weighing the 
articles etc., etc., before wrongful loss would fall upon JV. It was held that the 
act of R amounted to an attempt of cheating. AIR 1914 Lah 315 : 15 Cr LJ 
265 : 23 IC 473 [Abdullah). 

A man may be gulity of an attempt to cheat although the person he 
attempts to cheat is fore-warned and is, therefore, not cheated. When R 
posed that he could double currency-notes and a police officer knowing 
that he could not do so but with a view to get him convicted gave him some 
notes and caught him while, after going through a mock process of doubling 
notes, he tried to substitute some pages of a book in their place, it was held 
that R went far beyond the stage of preparation and was liable to be convicted 
of the offence of attempting to cheat. 16 LK 194 ( Raghunath ). 

The forwarding of fictitious consignment note is only preparatory to 
the offence of cheating as it was not done in the attempt to cheat. UC 
470 (Raghunath). 

Where on (?’s deception P is about to do something but did not do it, 
it would be attempt to cheat P. 7 Cr LJ 342 ( Makadeo). Attempt and 
preparation—Q. represented to C that he could duplicate currency notes C — 
gave some currency notes to £?. It could not be said that Q,had only made a 
preparation and not an attempt to commit offence of cheating as two of the 
ingredients of the offence of cheating, false representation and delivery of 
property had taken place and they were acts done towards the commission 
of offence within the meaning of Section 511. M feigned belief in false 
representation and delivered property, in order to trap. The fact that M 
was not deceived is immaterial. Offence is one of attempt to cheat. 88 

Where a person was charged by sessions Judge with (1) attempting 
to commit criminal breach of trust as a public servant; (2) framing as a 
public servant an incorrect document to cause an injury ; (3) framing as 
such public servant an incorrect document to save a person from punishment, 
and was acquitted on the ground that he was not a public servant, 
thougth the Judge found that he had framed the document with a 
fraudulent intent, the High Court held that the Judge ought to have con¬ 
victed him of attempting to cheat under Sections 455 and 456, Cr. P. C. 
and, as the facts which he would have had to meet on that charge were the 
same as he had to meet on the charge of criminal breach of trust, allowed 


52. AIR 1 960 SC 979 (Bashirbhai). 
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objection urged at the hearing, though not distinctly taken in their 
appeal by the Government, and ordered a re-trial. 12 BHCR 1 (Ramajirao ). 

The sending of the notices was an act of preparation but when the 
accused followed up these notices with the actual claim papers, he commit¬ 
ted himself to a represetation of fact which being false to his knowledge 
must be regarded as an overt act towards the commission of the offence of 
cheating—an act which had gone beyond the stage of preparation. 2 RANG 
53 (Mg, Pojlmyin). 

Taking a pronote to endorse a payment on it but actually endorsing a 
larger payment on it and running away amounts to attempt to cheat and 
not merely preparation* 63 

21. Abetment.—The three accused who were known to the complain¬ 

ant, represented in him that one F, whom he did not know, was a rich 
Seth and would fall an easy prey if the complainant gambled with him. F 
was no Seth. He was a notorious and practised gambler, well skilled in all 
the tricks of gambling. He had a borrowed watch and clothes on him and 
pretended to be a rich Seth. The complainant who was no match for him 
at play gambled with him and was done out of his property by his (F’s) 
tricks. It was held that the three accused committed the offence of cheat¬ 
ing under Section 417 or of abetment of cheating by presonation under 
Section 419, while F committed the offence of abetment of cheating under 
Sections 417 and 419, 2 Cr LJ 38 : 4 PR 1905 : 6 PLR 452 (. Jakarta )• 

Accused No. 1 procured quantities of saccharine and bicarbonate of 
soda. He adulterated saccharine with bicarbonate of soda and put the 
mixture into tins which he gave to a broker (accused No. 2) to sell. The 
accused No. 2 sold the mixture as genuine saccharine and received money for 
it, which he made over to accused No. 1. Accused No 2 received his brokerage 
for the transaction. Accused No. 1 was held guilty of abetment of cheating 
(Sections 420-109). AIR 1924 Bom 303 : 25 Cr Lj 1102: 26 blr 211 ( Bholasing ). 

C ) abets P to cheat if Q, gives a quick silvered double pice to P and 
asks him to change it as a rupee. 1884 PR 9 ( Miharhan ). 

22. Explanation.— See Note 7. 

A concealment of a fact is not quite the same as mere refraining 
from stating and something more than mere refraining from stating a fact 
is required to constitute concealment. But fact may be concealed, although 
there is no legal duty to mention the fact. The ideas of concealment of facts 
may be dishonest without being illegal and may be illegal without being 
dishonest. Section 415, Penal Code, does riot deal with illegal concealment 
of Facts but with dishonest concealment of facts. For the purpose of Section 
415 the concealment of fact need not be illegal if it is dishonest. 54 

There is a concealment of fact when the accused do not mention 
to the complainant the fact that there is an injunction order of a Civil Court 
restraining them from selling the property, at the time when they enter into 
an agreement to sell the property. This is so even if a prefected conveyance 
had not been executed, but there is only an agreement to sell, the reason 
is that the accused commit a breach of duty imposed upon the seller by 
Section 55 (2) of the T. P. Act, 1882. 65 

53. AIR 1953 Mad 609 (C. Udayar). 54. AIR 1956 All 34.1 (Banwarilal) : 1956 

See also 14 Cr LJ 355 : 2 Cr LJ 422 : Cr LJ 664, relied on. AIR 1915 

9CWN 764 (Kishorilal); 1900-2 QB Sind 21 not followed. 


597 (Button). 


55. AIR 1963 Guj 239 (Surendra). 
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416. Cheating by personation. —A person is said to 
“cheat by personation” if he cheats by pretending to be some 
other person, or by knowingly substituting one person for an¬ 
other, or representing that he or any other person is a person 
other than he or such other person really is. 

Explanation .—The offence is committed whether the indivi¬ 
dual personated is a real or imaginary person. 

Illustrations 

(a) A cheats by pretending to be a certain rich banker of the same name. A cheats 

by personation. 

(b) A cheats by pretending to be B, a person who is deceased. A cheats by 

personation. 



SYNOPSIS 

/. 

Cheating bj personation. 


is a person other than he or such other 

2. 

If he cheats. 


person really is. 

3. 

By pretending to be some other person. 

6. 

Misrepresentation as to caste of a person , 

i. 

Or by knowingly substituting one person 

7. 

Misrepresentation of the p osition in life 


for another. 


of a person. 

5. 

Or representing that he or any other person 




1, Cheating by personation. —Every word in the section and all its 
ingredients are important. See Explanation and illustrations. Section 419 
provides the punishment for cheating by personation. 

Where A falsely represented himself to be a candidate S y at a University 
examination and answered question papers in the name of S 3 he was held to 
have caused damage to the University in reputation and thereby committed 
the offences of cheating by persona tion and forgery for the purpose of cheat- 
ting. 1937-1 CAL 71 (Ashwini). A falsely represented himself to be B at a 
University examination, got a hall ticket under 8’s name, and headed and 
signed answer papers to questions with 8’s name. It was held that A commit¬ 
ted the offences of forgery and cheating by personation. 12 MAD 151 
(Apfiasami). 

Where an accused is found using Railway season ticket issued in the 
name of different person by pretending to be that person, he can be charged 
under Section 419. AIR 1957 Andhra 4 (Matameswara Rao). See AIR 1960 
Andhra 441 (if. Rama Rao) . 

A personated B at an examination, called the Vernacular Sixth Stan¬ 
dard Examination. A passed the examination, and obtained a certificate 
from the educational authorities in 8’s name. B thereupon applied to the Collec¬ 
tor to have his name entered in the list of candidates for service in the Revenue 
Department. He attached to this application the certificate issued in his 
name, as it was a rule of Government that only those who had passed the 
Sixth Standard Examination were eligible for employment in the Revenue 
Department, On receipt of this application the Collector ordered 6-s 
name to be entered on the list of candidates. It was held that B was 
guilty of the offence of giving false information to a public servant, 
under Section 182. 13 BOM 506 ( Ganesh ). 

2. If he cheats. —See commentary on Section 415. If there is per¬ 
sonation but no cheating, there is no cheating by personation. To constitute 
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ting by personation, the necessary ingredients stated in Section 415 must 
be present. It is not cheating by personation to merely personate one’s 
.master while purchasing stamp paper, 1 Weir 480 ( Karuppan ), or to personate 
another while registering a document executed by the latter who fell ill on 
the way to get the document registered. 11 WG 24 ( Loothy ). 

Where certain persons were charged under Section 419, one with persona¬ 
ting another person before a Registrar, and the others with abetting such per¬ 
sonation and causing the Registrar to register a divorce under the provisions of 
Bengal Act I of 1876 with the wife of the personated person, and where the 
Lower Courts convicted the accused under that section, holding that as such 
registrations were voluntary and a source of gain to the Registrar harm was 
caused to the Registrar in mind and reputation by registering false divorces 
as well as by losing his fees in the future through persons being less likely to 
avail themselves of his services, and that therefore an olTence under the 
section had been committed, it was held that the possibilities contemplated 
by the Lower Courts were too remote, that the facts did not constitute an 
offence under the section and that the conviction must therefore be set aside. 
17 CAL 606 (Mojey). 

Inducing muharrir of fair to write false name in sale certificate is cheat¬ 
ing by personation. 8 ® A witness falsely deposing in another’s name should 
be charged with giving false evidence, under Section 193, and not with 
cheating by personation, under Sections 416 and 419. 1 BHC 89 (. Prema ). 

3. By pretending to be some other person.— See Notes 1 and 2. 

4. Or by knowingly substituting one person for another.— S had 

become friendly with one R who was a drunkard and a spendthrift and died 
a premature death on June 3. On July 2, the wife of S put in an application 
before the Sub-Registrar, to the effect that R had on March 31, sold a house 
to her but was refusing to have the sale-deed registered. Her prayer in this 
apolication was that there should be a compulsory registration and the Sub- 
Registrar accordingly issued process to R to appear before him. 6' wanted 
to get this compulsory registration effected ex parte knowing that R was dead 
and that his successor-in-interest would probably contest the alienation. 
He accordingly found out which process-server was to issue the process upon 
R and having got hold of a third person, pointed him out to the process- 
server, as R. This person admitted that he was R but refused to accept 
service. The process-server accordingly made a report to this effect on the 
back of the process, namely that service had been effected upon R who 
refused to accept it. In view of his refusal he took R to the Naib Nazir who 
directed him to take him to the Administrative Subordinate Judge. On the 
way R slipped away and was never seen again. Enquiry followed which 
resulted in the prosecution and conviction of S under Section 419. It was 
not clear in the charge by virtue of which of the several consequences 
referred to in Section 415, he was liable for the offence of cheating. It was 
held that the offence under Section 419 had been made out. 40 Cr LJ 371 : 
180 IC 485 ; AIR 1938 Lah 828 (Gian Singh). 

5. Or representing that be or any other person is a person 
other than he or such other person really is — Example, (? representing 
himself to be P or representing D to be F. See illustrations. See 6 Cr LJ 
426 (Kiral) ;21 Cr LJ 478 : 56 IC 510 (Packianathan). 


m 


AIR 1914 Lah 558 : 18 Cr LJ 139 : 27 IC 203 {Ahmada). 
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Misrepresentation) as to caste of a person. —If Q represents to P 
that the caste of D is something other than his or her real caste in order to 
bring about a marriage, it is cheating by personation. “In a case where 
R falsely represented to the mother of a girl that he was a Barendra Brahmin, 
whereas in fact he really belonged to another sub-caste, namely, Barna 
Brahmin, and thereby procured his marriage with the girl to which the 
mother would not have agreed but for such false representation and as a 
result of which marriage the mother was excommunicated, it was held that 
R was,guilty of cheating by false personation under Section 419. 1937-2 

CAL 221 ( Kshitesh ) ; 16 WC 42 (Mokim Chunder) ; 5 VVG 98 ( Poddomonie ) ; 
2 WC 7 \Komul). 7 WC 55 (Dabee). UC 301 (Bhaiji). 2 AWN 237 
(, Sheoram ). 

Different view .—A Brahmin girl aged about 16 years was abducted from 
the custody of her mother-in-law by one S, who, she alleged, professed to 
be taking her to her husband in Kohat. B took her to a village to one R 
who brought her where his sister lived and sold her to a woman K . After¬ 
wards K brought the girl to her own husband D who sold her to a person 
representing her as a Kirari girl. K was convicted of offences under Sec¬ 
tions 366, 372 and 419-109, I. P.C., and her husband D of offences under 
Sections 372 and 419, J.P.C. It was held that D was not guilty of an offence 
under Section 419, for there was not cheating by personation, as to describe 
a Brahmin woman as a Kirari is not a personation. 1 Gr LJ 949 (Durga 
Das). 

Disposing of woman by misrepresenting caste and obtaining money 
amounts to offence of cheating. 19 Gr LJ 335 : AIR 1918 Lah 377 (2) : 
44 IG 351 ( Jkanda ). It was not held that there was cheating by persona¬ 
tion. 

7. Misrepresentation of the position in life of a person. —The 

author submits that illustration (a) is not an authority for the proposition 
that misrepresentation of the position in life of a person is always cheating 
by personation. If Q y a small banker, tells P that he is a big banker, that 
would not be cheating by personation. In illustration ( a) y A is not a banker 
but there is another person of the same name as A who is a rich banker. 
If there is only one person of the name A, it would not be cheating by per¬ 
sonation for A to say that he is A and to pretend that he is a banker. To 
falsely represent P as the daughter of T would be cheating by personation. 
7 VVG 51 (Dkunput). To falsely describe oneself as a patwaree is cheating by 
personation. 21 WG41 ( JoyKurn). 

In 28 MAD 90 ( Kotamraju) K represented himself to be twenty years 
old and to be of good character by producing a forged certificate in order 
to enable him to be allowed to appear for an examination. He was con¬ 
victed for forgery only. See also 15 ALL 210 (Soski). 

Accused sold a minor married girl to the complainant representing 
her to be a virgin. It was held that the accused were guilty of cheating 
19 Gr LJ 931 : 47 IG 447 : 23 PR 1918 (Raj Bahadur ). Conviction was not 
for cheating by personation. 

417. Punishment for cheating.—Whoever cheats shall 
be punished with imprisonment of either description for a term 
which may extend to one year, or with fine, or with both. 
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1. Punishment for cheating. 

2. Civil dispute. 

3. Jurisdiction. 

4. Charge. 


4b. Cheating on different occasions. 

5. Proof. 

6. Conspiracy. 


I 


7. Punishment. 


4a. English Law. 

1. Punishment for cheating.—Cheating is defined in Section 415. 
The punishment Sections are 417, 418, 419 and 420. 

Ingredients of Section 417 are explained in 13 RAJ 928 : 1963 RLW 416. 
See 1963 Raj LW 416 : 13 RAJ 928 (Ram ).. 

2. Civil dispute.—It is a very sound general principle that parties 
should not be encouraged to resort to the Criminal Courts in cases in which 
the point at issue between them is one which can more appropriately be 
decided by a Civil Court. 

A and B brought a complaint against C for dishonestly inducing them 
to hand over to him two valuable securities for which they had not received 
full consideration. Subsequently C brought a suit on the securities against 
A and B and obtained a decree on the merits. The Criminal Court, 
however, framed a charge of cheating against C. It was held that the 
Magistrate ought to have exercised a wise discretion by staying, of his own 
motion, proceedings in his Court pending the decision of the Civil Court, 
and should have accepted that decision as finally settling the dispute between 
the parties. 67 Mere breach of a contract cannot give rise to a criminal 
prosecution. The distinction between a case of mere breach of contract and 
one of cheating depends upon the intention of the accused at the time of 
the alleged inducement which may be judged by his subsequent act but of 
which the subsequent act is not the sole criterion. Where there is no clear 
and conclusive evidence of the criminal intention of the accused at the time 
the offence is said to have been committed and where the party said to be 
aggrieved has an alternative remedy in the Civil Court, the matter should 
not be allowed to be fought in the Criminal Courts. 37 Cr LJ 38 : 159 IC 
167 (1) (.S'. Pandey). 

3. Jurisdiction.— Accused sent by V.P.P. certain boxes purporting to 
contain tea at the order of A to Hyderabad. A paid the value payable 
amount and took delivery of the boxes but on opening found them to con¬ 
tain merely saw-dust. It was held that the delivery contemplated by Sec¬ 
tion 415, is ‘delivery to any person’, a phrase which will include even 
an agent.’ The deceit and the delivery in consequence of the deceit were 
complete when the money was handed over to the Post Office, and the sub¬ 
sequent delivery by the Post Office to accused was not a necessary ingredient 
of the offence and therefore the offence was completely committed in Hy¬ 
derabad and the Madras Court had therefore no jurisdiction. AIR 1927 
Mad 544 ; 101 IC 414 : 52 MI.J 511 : 28 Cr LJ 452 ( Kaleek ). 

The appellant though at Karachi was making representations to the 
complainant through letters, telegrams and telephone talks, sometimes direct¬ 
ly to the complainant and sometimes through a commission agent that he 
had ready stock of rice, that he had reserved shipping space and that on 
receipt of money he would be in a position to ship the rice forthwith. These 

57. 12 Cr LJ 50 (2) : 8 IC 1161 : PR 33 of 1910 (Bishen). 
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i‘sen tat ions were made to the complainant at Bombay, notwithstanding 
at the appellant was making the representations from Karachi. It was 
as a result of these representations that the complainant parted with his 
money to the tune of about Rs. 50 lakhs on three different dates. It was 
found that the representations were made without being supported by the 
requisite facts and that this was so to the knowledge of the appellant and 
that the representations were so made with an initial dishonest intention. 

It was held that all the ingredients necessary for finding the offence of 
cheating under Section 420 read with Section 415 occurred at Bombay, that in 
that sense the entire offence was committed at Bombay and not merely the 
consequence viz. delivery of money which was one of the ingredients of the 
offence, that though the appellant was a Pakistani national at the time of the 
commission of the offence, he must be held guilty and punished under the 
Penal Code notwithstanding his not being corporeally present in India at 
the time, because of a plain reading of Section 2 of the Penal Code applied 
to him, and that the fastening of criminal liability on the appellant, who 
was a foreigner, was not to give any extra-territorial operation to the law, 
inasmuch as the exercise of criminal jurisdiction in the case where all the 
ingredients of the offence occurred within the municipal territory, was exer¬ 
cise of municipal jurisdiction. AIR 1957 SC 857 (M. A. Ahmed) : Gr LJ 
1346. 

4. Charge. —See appendix c Charge\ “A is accused of cheating B at a 
given time and place. The charge must set out the manner in which A 
cheated Illn. ( b) to Section 223, Cr. P.C. 

An accused person is entitled to know with certainty and accuracy the 
exact value of the accusation brought against him. In a case of cheating the 
charge must set out the manner in which the offence was committed. 
Whether the orders of the charge are reasonably sufficient to give the accused 
notice of the accusation which he has got to meet depends upon the circums¬ 
tances of each particular case. The omission to state the manner of the 
cheating is regarded as material or not accordingly as the accused has or 
has not in fact been misled by the omission and the omission has or has not 
occasioned a failure of justice. 

In the charges framed in the case, the manner of the cheating was set 
out as follows: “By deceiving with false representations and promises as 
well as by conduct. 5 ' It was held that the expression used was too vague 
and indefinite to give the accused proper notice of the manner of the 
deceit and was so dangerously wide as might include almost anything. AIR 
1925 Cal 603 : 26 Cr LJ 849 : 86 IC 705 {Kedar Nalk). 

K. S. was convicted of the offence of cheating under Section 420, for 
obtaining goods from a shop by tendering a post-dated cheque. The charge 
framed merely stated that the accused cheated the complainant by dishonest¬ 
ly inducing him to deliver certain property ; it did not indicate the nature 
of the representations by which the complainant was induced to make over 
the goods. It was held that in framing such a charge it is necessary to set 
out not merely the fact that the accused had obtained goods by dishonest 
means but also the deception which had been practised so that the accused 
may have an opportunity of saying either that he never made such represen¬ 
tation or that the repersentation was not in fact false, or that it was not 
in consequence of this representation that the goods were obtained, the need 
of framing a precise charge being all the stronger in a transaction of this 
kind in which the representation is implied rather than directly expressed. 
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H 662 (K, Sain). Where the accused acting in concert made separate 
representations to each of two sets of persons present at the same time and place, 
and induced each to pay individually a larger sum of money than was actual¬ 
ly due from him and where they were tried together, under two charges of 
cheating, each relating to one of the sets, under Section 420, it was held 
that there should have been as many charges as there were persons 
cheated, but that the defect had occasioned no failure of justice, 46 CAL 
712 (, Kailash). 

Where an accused person attempts to cheat a whole body of villagers 
and speaks to them in a body and not to each individual villager for the 
purpose he may be tried on one charge for each attempt to get money from 
them. 68 

Where an accused is prosecuted for several cases of cheating and all 
those cases are lumped together in one charge and even the sums of money 
advanced by the victims of theoffences of cheating have been lumped together, 
the irregularity is cured under Sections 225 and 537, Cr. P.C, by the finding 
that no prejudice has been caused to the accused thereby. 1940 PWN 557 : 
AIR 1940 Pat 603 : 41 Cr Lj 523 (C. N, Jha). 

Model charge.—You—on or about—at—by deceiving to wit by— 

(here state the precise manner of deceit) [fraudulently or dishonestly induced 
PQ" (to deliver property to wit—) (to consent that MN shall retain property 
to wit*—)] [intentionally induced P£7 (to do) omit to do something to wit— 
which he would not (do) omit if he were not so deceived and which (act) 
omission caused or was likely to cause damage or harm to PQ in body, mind, 
reputation or property] and thereby cheated, and committed an offence 
under Section 417, I.P.C. 

Note.—Retain one of the brackets [ ]. Omit the inapplicable brackets in the [ ] 
retained. 

4a. English law.— “An indictment for obtaining property by a false 
pretence must allege that the defendant made a certain false pretence, and 
must expressly allege that the pretence was false ; it must set out the false 
pretence sufficiently. It is sufficient, if the effect of the pretence is set out ; 
it is not necessary to state the words actually used. The false pretence must 
be proved as it is laid in the indictment, and if there is a substantial variance 
between the pretence laid and that proved, there can be no conviction. 
“The indictment must mention or describe the person to whom it is alleged 
that the defendant made a false pretence, and must name the person from 
whom the property was obtained by means of such false pretence. It must 
allege, and the evidence must establish, that the defendant by means of the 
alleged false pretence, unlawfully obtained either a chattel, money, or valu¬ 
able security, as the case may be, which must be sufficiently described, but 
it is not necessary to allege any ownership thereof. It is not necessary to 
allege that the alleged false pretence was made with the intention of obtain¬ 
ing the property which was obtained, or to show how the false pretence was 
calculated, to effect or had effected the obtaining of the property, or to state 
that there was no pretence besides the one or more charged ; but the evidence 
must show that the false pretence was made for the purpose of obtaining the 
property etc. It is not necessary to allege the time when, or the place where, 
the pretence was made or the chattel etc. obtained/’ Halsbury, Vol. 9, Sec¬ 
tion 1382. 



58. 3 C. LJ11I : 2 CLJ 618 : 10 OWN 520 (Jahan). 
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“The indictment must particularly state the alleged false pretence.” 
An indictment is insufficient if it merely alleges that the defendant falsely 
pretended that certain facts were true ; it must go on to allege that the 
particular statements made were untrue. The evidence must show that the 
alleged false pretences or some of them were untrue, and that those which 
were proved to be untrue affected the prosecutor’s mind in parting with his 
property. “After negativing the false pretences the indictment usually avers 
that the defendant at the time of making the false pretences knew that the 
pretences were false. It is not dear whether this averment is necessary, but 
rt is necessary that the evidence should show that the defendant knew that 
the pretences he made were false.” Halsbury, Vol. 9, Section 1384. 

“In an indictment for false pretences several separate offences may be 
charged in separate counts. But if the defendant is embarrassed by the 
joinder of different counts, the prosecutor may be put to his election and 
compelled to proceed on one count alone.” Halsbury, Vol. 9, Section 1385. 


-See Section 234, Cr, P. G. 


4-b. Cheating on different occasions. 

and AIR 1957 Mad 722 ( Marudayja). 

5. Proof .—See also Note 4-a.. See also Note 13 to Section 420. See 
Section 14 and Ills. (/) and (p) to Section 14, Evidence Act. Similar acts 
may be proved to disprove the defence of accident. 5 WC 5 ( Hceramun ). 

In order to prove an intent to defraud evidence may be given that the 
defendant either before or after the acts charged against him obtained or 
attempted to obtain property from the complainant or other persons by 
means or similar false pretences. 59 

Cheating is a case in which the question of guilt or innocence of the 
accused depends upon proof of actual facts and not upon the state of the 
accused’s mind. Therefore, the evidence as to any previous act of fraud is 
not admissible under any provision of the law.* 0 On a charge against the 
accused of cheating by falsely representing that he was the deivan of an estate 
and could procure for the complainant appointment to the vacant post of 
manager to the estate, and thereby obtaining a sum of money as a pretended 
security deposit, evidence of instances of similar but unconnected transactions 
with other persons, before and after the date of the offence charged, is admis¬ 
sible, under Sections 14 and 15 of the Evidence Act, not to establish the 
factum of the offence but to prove that the transaction in issue was one of a 
systematic series of frauds and that the intention of the accused on the parti¬ 
cular occasion in question was dishonest and fraudulent. 36 CAL 573 
(Debendra ). 

In a case of cheating, it is open to the prosecution to show that the acts 
charged against the accused were part of a series of similar acts committed by 
him, or in which he was concerned, at or about the time in question. Evi¬ 
dence of such other acts, whether previous or subsequent to the frauds 
charged against the accused, is relevant for the purpose of showing whether 
or not the intention of the accused was honest or fraudulent. Evidence 
merely to prove that the accused person’s character is such that he is likely to 
commit the act with which he is charged is not admissible.® 1 Oral evidence 


59. (1856) Dears & B 24 ( Roebuck ) : 1874- 

43 LJ (M C) 97 (Francis). 1875-1 
QBD 19 ( Cooper ) ; 1899-1 Q.B 77 (Rho¬ 
des) ; 1900-2 Q.B 758 (Ollis) ; 1904-1 
KB 188 {Wyatt). Halsbury, Vol. 9, 


Section 1384. 

60. AIR 1925 Cal 674 : 86 IC 970 : 26 Cr 
IJ 906 (Gokul), 

61. li Cr LI 428 : 6 IC 964 : 23 PWR 
1910 (Girdhari Lai). 
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i^iclmissible to prove the fraudulent intention with which a written agree¬ 
ment was made. 13 Gr LJ 50 : 13 IG 386 ( [JSfgq. Po Yon),, f 

v ' ’■ .V - • . 

6. Conspiracy .—See Note‘Conspiracy’ under, Sectroh 420. - 

7. Punishment .—See Noted 5 to Secliort s 420; '• \ 

418. Cheating with knowledge that Wrongful loss may 
ensue to person whose interest offender is bound to pro¬ 
tect.—Whoever cheats with the knowledge that he is likely 
thereby to cause wrongful loss to a person whose interest in' the 
transaction to which the cheating relates, he was hound either by 
law, or by legal contract, to protect} shall be jkrnished with 
imprisonment of either description for a term which may extend 
to three years, or with fine, or with both. 

SYNOPSIS 

1, Cheating with knowledge that wrongful loss . , . contract to protect 


3a. false Balance-sheet. 
3b. Company Prospectus. 

4. Civil dispute. * \ 

5. Jurisdiction . 

6. "Qharge. 

7. ' * Pmf. 


may ensue to person whose interest,offender 

is bound to protect. , - 

2. Whoever cheats. 

3, With the knowledge that he is likely thereby 

to cause wrongful loss to a person ^ whose , 

interest in the transaction to which the 

cheating relates, he was bound by law/or \ \ \ .. V r * * 

1. Cheating with knowledge th^t wrongful loss maty ensu^ to 

person whose interest offender is hound to protectword\in 
the section and all its ingredients are' important. v / v 

Representation by a Mahomedan that he is a* Hindu with 'an objett* of 
securing service is an offence under Section 418/' AIR 1§25 SindV57 (1) ^25 
Cr LJ 789 : 81 IG 309 (. Sherbaz ). v ' % ‘ \ ' v* ‘ 

2. Whoever cheats.—The ingredients of cheating niust be proved in 

a prosecution under Section 418. See therefore the commentary oq Section 
415. V., > ■ . 

A. » 

8. With the knowledge that he is likely thereby to" cause wrong¬ 
ful loss to a person whose interest in the transaction to which the 
cheating relates, he was bound by law or contract to protect.—-^ the 

section. '■ ' . 

3-a. False Balance-sheet.-—If the Directors, Manager and Accountant 
dishonestly, that is, to obtain wrongful gain for themselves or to cause wrong¬ 
ful loss to others, put before the shareholders balance-sheets. vyhich they 
knew to be materially false and misleading and likely to mislead the public 
as to the ‘condition of the Bank, and concealed its true condition, and there¬ 
by induced depositors to allow their money to remain in deposit in the Bank,.' 
they were guilty of cheating in the aggravated form made -punishable by 
Section 418 ; and if they acted together to put forward such false a balance- 
sheet, they were guilty of abetment by conspiracy to cheat. 16 ALL 88 
(Moss). 

Where the Directors of a Bank were charged under Section 420 with' 
having, by means of a false balance-sheet and a false 'Directors’ report', 
induced depositors to make deposits in the Bank which was really insolvent. 
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the trying Judge amended the charge by adding the words “and by 
intentionally keeping the Bank open as a going concern after it had ceased to 
be solvent”, it was held that three separate acceptances of deposits from 
three persons at different times cannot be said to be parts of one composite 
offence under the first part of Section 71 since the dishonest intention which 
is the gist of the offence of cheating would be present not only at the time 
the balance-sheet was issued but also only at the time of accepting each of 
the deposits. 15 Gr Lj 80 FB : 22 IC 432 {Clifford). 

The mere fact that the Directors of a Deposit and Loan Society passed an 
incorrect balance-sheet, is not sufficient to justify the framing of a charge of 
cheating against them and placing them on their defence. The guilty know¬ 
ledge of each Director cannot be presumed from the mere fact that he 
authorised the issue of a balance-sheet containing false entries, but must be 
decided in view of all the circumstances of the case, i.e., the nature of the 
false statements, the ease or difficulty with which their truth or falsity could 
be ascertained, the course of business of the society, the position, experience 
and attainments of individual Directors. 11 Cr LJ 624 : 8 IC 325 {Giles). 

3-b. Company Prospectus.—The accused had started an insurance 
scheme which was calculated to confer money benefits on the policy holders 
in the shape of twelve times the money invested by each. The prospectus 
of the scheme recited that on payment of a certain sum of money the payee’s 
name would be registered as a policy holder and the company would soon 
after issue policies of the same value. In this way circulation would be 
going on by issue of fresh policies and thus number of the policies would be 
multiplied more and more and no difficulty would be experienced for pay¬ 
ment to the policy holders in the manner given. The prospectus also gave 
the mode in which payment would be made to the policy holders. A number 
of persons acting upon the representations were induced to invest money 
and many of them were paid in the manner stated in the prospectus. But, 
as many remained unpaid, the accused were prosecuted for offences of 
cheating and conspiracy to commit offence of cheating. It was held that 
the accused were not guilty either of cheating or conspiracy to cheat as upon 
a fair reading of the prospectus it could not be said that it contained any 
fraudulent or deceitful representations though it might appear too absurd 
for such schemes to work with success. AIR 1939 Cal 327 : 40 Cr LT 600 • 
181 IC 918 {Radha Ballav). J 

Promoters of a financial snowball scheme, which could run only so long 
as there would be a continuous uninterrupted and enormously progressive 
increase in subscribers, but which could not go on indefinitely, would not be 
guilty of cheating, in the absence of false representations and dishonest con¬ 
cealment of facts either in the prospectus issued or in the conduct of the pro¬ 
moters, calculated to deceive the public and thereby induce it to contribute 
money to the scheme. When, however, a prospectus states that payment to 
the subscribers would be possible by investing the money contributed in 
some lucrative businesses mentioned therein, which it was never the intention 
of the promoters to start, they would be guilty under Section 415 1939-2 

CAL 81 {Han). 

In order to make a prospectus fraudulent it is not necessary that there 
should be false representations in it; even if every word is true, the suppression 
of material facts will render it fraudulent. AIR 1944 Mad 410 (2) : MWN 
312 {M. K. Srinivasan). 

4. Civil dispute. —See Note 2 to Section 417. 
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x <2: '£- 5. Jurisdiction .—See Note 3 to Section 417. 

6. Charge .—See Note 4 to Section 417. 

Model charge. —You —on or about—at—cheated PQ with the know¬ 
ledge that you are likely thereby to cause wrongful loss to (PQ) (MAT) whose 
interest in the transaction to which the cheating related you 'were bound by 
law or by legal contract to protect and thereby committed an offence under 
Section 41 &, I. P. C . 

\\ 7‘ Proof. —See Note 5 to Section 417. 

419. Punishment for cheating by personation.—Who 

ever cheats by personation shall be punished with imprisonment 
of either description for a term which may extend to three years, 
or'with fine, or with both. 

Punishment for cheating by personation.— See commentary on Sec¬ 
tion 416 which defines cheating by personation. See also Note 2 to 5 to 
Section 417. 

Section 419 and Section 170.— Cheating by personation (Section 419) 
is an offence of a general character under which a person may pretend to 
be any one other than what he really is. But cheating by pretending to be 
a public servant (Section 170) is a specific offence where one pretends to be 
a public servant. It has all ingredients of cheating by personation under 
Section 419. But when the personation is that of a public servant and the 
pretender does some act, then the offence becomes one under Section 170. 
t r AIR 1958 MP 230 (Sarwansing ). 

Model charge.—You—on or about—at—cheated by [pretending to be 
, , Vspme other person] [representing that (you) P£> was a person other than 
\ i vourself) PQ,] and cheated by personation and committed a i\ offence under 
Y Section 419, I.P.C. 

■■ \ 

420. Cheating and dishonestly inducing delivery of 
property. —Whoever cheats and thereby dishonestly induces the 
person deceived to deliver any property to any person, or to 

\ make, alter or destroy the whole or any part of a valuable secu- 
\\ rity, or anything which is signed or sealed, and which is capable 
, of being converted into a valuable security, shall be punished 
with imprisonment of either description for a term which may 
extend to seven years, and shall also be liable to fine. 


SYNOPSIS 


L Cheating and dishonestly inducing delivery 


8. Abetment. 

9* Conspiracy. 

10. Attempt to cheat. 

11. Jurisdiction , 

12. Charge. > 

13. Proof. 

14. Trial of offences under Sections 366 or 486 


of property. 

2. Whoever : Agent of Government. 

3. Cheats. 

4. And thereby dishonestly induces the person 


so deceived to dither any properly. 

5. To deliver any property to any person. 

6. Or to make, alter or destroy the whole or 


and 420. 
h. Conviction. 
16. Sentence . 


any part of a Valuable security . 
7. Section 420 andfSection 405 , 







OFFENCES AGAINST PROPERTY 


1. Cheating and dishonestly inducing delivery of property.— 

Every word in the section and all its ingredients are important. See Com¬ 
mentary on Section 415 which defines cheating. Section 417 punishes 
simple cheating. 

The offence of cheating under Section 420 of the Penal Code as defined 
in Section 415 of the Code has two essential ingredients, viz. (1) deceit i.e. 
dishonest or fraudulent misrepresentation to a person, and (2) the inducing 
of that person thereby to dehverpfop ertv7 AlR lfl57 SC 857 (M. A. Ahmad). 
61 blr 58. Financial schemes of Q, of highly speculative nature—Fraudulent 
acts and omissions on Qs part —O is guilty of cheating. See AIR 1960 All 103 
(Nadir Alt). 

See also AIR 1963 Pat 262 in Note 3 to Section 464. 

The difference between Section 417 and Section 420, is that where, in . 
pursuance of the deception, no property passes, the offence is one of cheating 
punishable under Section 417 but where, in pursuance of the deception, 
property is delivered, the offence is punishable under Section 420. 52 Cr 

LJ 1222 : AIR 1951 Assam 122 (2) : 3 ASSAM 128 (Anilesh) ; 10 LAH 513 
(Sher Singh ) ; 22 Cr LJ 721 : 64 IC 33 (Ba Shein). 

2. Whoever : Agent of Government.—The prosecution case was 
that the accused who supplied dhenki rice to the Government procurement 
godown submitted bills claiming the procurement price as well as appropri¬ 
ate bonus in respects of stocks so delivered. It was alleged that the accused in 
fact supplied this quantity of rice from old stocks purchased prior to the 
date with effect from which bonus was payable, and had thus to pay no 
bonus money to any one. The real allegation on which the accused was 
said to have committed an offence under Section 420 was that by making a 
false representation that he had obtained this quantity of rice between the 
3rd arid 7th October, 1951, the accused induced Government to pay to him 
certain amounts on account of bonus. It was held that the accused when 
procuring rice and delivering rice to Government was not dealing with 
property belonging to Government. It was only after the procurement 
agent delivered the property to Government that the paddy or rice became 
Government property. Prior to that it was not Government property. 
Consequently when he was dealing with rice he was not dealing with pro¬ 
perty belonging to Government as an agent of Government. It was 
however held that in accepting from Government the money paid by way 
of bonus and in keeping it with him or in paying it to any person the accused 
must be held to be dealing with a property belonging to Government as 
agent of Government. It was equally clear however that the offence under 
Section 420, if committed by the accused, could not be said to have been 
committed by him while purporting to act as agent of Government dealing 
with Government property. If, as a result of deception, Government was 
dishonestly induced to pay certain amount of money to the accused, the 
offence under Section 420 was complete before any dealing by the accused 
with that Government money was started. The offence under Section 420 
could not therefore be said to have been committed by the accused while 
purporting to act as agent of Government. It was not therefore triable bv 
a Special Court. AIR 1954 Cal 505 {Baidyanath). 

3. Cheats. —See commentary on Section 415 which defines cheating. 

thereby dishonestly Induces the person so deceived to 


deliver any property .—See Section'24 which explains ‘dishonestly 
Note 10 to Section 415 and Note 11 to Section 415. See also Note 5. 


See also 




THE INDIAN PENAL CODE [S. 420, No 

In Section 420 the words ‘and thereby 5 after the words ‘whoever cheats’ 
not imply that some further act of delivery is necessary after the offence of 
cheating is completed, but are designed to introduce a description of a parti¬ 
cular sort of cheating, that is, when the effect of cheating is to induce the 
delivery of the property or the making of alteration or destruction of a valu¬ 
able security. 62 Under Section 420 the representation may not be the sole 
cause of the damages or loss. It is sufficient if the complainant was partly 
and materially, though not entirely, influenced by the false pretences. 1953 
HYD 293 {Sriram) ; 12 Cox 171 ; AIR 1925 Cal 100. 

In order to bring a case within the ambit of Section 420, it is necessary 
that there should be a direct connection between the false representation 
and the delivery of the property for the doing of something by the person 
deceived. It is also necassary that the act or the omission complained of 
should cause or is likely to cause damage or harm to the person in body, 

1 mind, reputation or property. 1956 Andhra LT 678 (T. Gangadharudu) ; 61 
blr 1648. 

For a person to be convicted under Section 420, it has to be established 
not only that he has cheated someone but also that by doing so he has 
dishonestly induced the person who was cheated to deliver any property etc. 
A person can be said to have done a thing dishonestly if he does so with the 
intention of causi ng w rongfu l gain t o one person or wro ngfu l lo ss to another 
p?Ftf5h. VVrongTul loss is the losiTby unlawful means of property to vvEIch a 
person is entitled while wrongful gain to a person means a gain to him by 
unlawful means of property to which the person gaining is not legally entitled. 
These are the two facets of the definition of dishonesty and it is enough to 
establish the existence of one of them. The law does not require that both 
should be established. AIR 1932 Bom 545 and 28 MAD 90 (FB) disting¬ 
uished. 

Where a consignor of goods draws a hundi for the price of the consign¬ 
ment on some firm and supports that hundi with the railway receipt obtained 
by him in respect of the consignment, the party in fact pledges the consignment 
to the bank discounting the hundi and, therefore, in such" a transaction the 
railway receipt cannot be regarded as anything else than a security for that 
transaction. If that security turns out to be worthless or practically worth¬ 
less because the value of the consignment is only a fraction of what it was 
represented to be, the discounting of the hundi by the party drawing must 
necessarily be regarded as unlawful. 

The accused consigned small quantities of goods but subsequently tam¬ 
pered with the railway receipts by showing that the consignments were of large 
quantities. The accused then endorsed the railway receipts in favour of one 
of the firms belonging to them. Those firms drew large sums of money com¬ 
mensurate with the large quantities of goods specified in the forged receipts 
and on the security of tho.se receipts drew demand drafts or hundis in favour 
of various banks. 

Held on the facts and circumstances of the case that the accused by 
obtaining credits for large amounts on the strength of hundis supported by 
forged railway receipts and made a wrongful gain and therefore was guilty 
under Section 420. 63 

The accused by making a false representation that he was an employee 


62. AIR 1917 Sind 89 : 18 Or LJ 990: 
42 1C 606 (Sanwaldas). 


63. AIR 1963 SC 666 (Tutsi Ram v. Slate 
of Uttar Pradesh). 
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OF OFFENCES AGAINST PROPERTY 


of the Calcutta Municipal Corporation, obtained rupees ten as subscription 
iroin the Health Officer of that Corporation, towards the funds of a charitable 
society. 1 he money was duly made over by accused to the charity, but he 
was subsequently charged with the offence of ‘cheating’ and was convicted 
under Section 420 and sentenced to rigorous imprisonment and fine. It was 
held that the conviction and sentence should beset aside, there being no such 
deception in this case as to cause “wrongful loss” or “wrongul gain” 33 
GAL 50 ( Ashutosh). 

The term “dishonestly” implies a deliberate intention to cause wrongful 
gain or wrongful loss, and when such an intention is proved, and is coupled 
with cheating and the delivery of property, the offence is punishable under 
Section 420, in which the word “fraudulently” finds no place. 22 Cr LT 721 : 
64 IC 33 (Ba Skein). 

In the offence of cheating there are two elements—deception and dishon¬ 
est inducement to do or omit to do something. Mere dishonesty is not a 
criminal offence. Moreover, to establish the offence of cheating, the complai¬ 
nant would have to show not only that he was induced to do or omit to do 
a certain act but that this induced omission on his part caused or was likely 
to cause him some harm or damage in body, mind, reputation or property— 
which are presumed to be the four cardinal assets of humanity. A post-dated 
cheque in payment of goods already received is a mere promise to pay on a 
future date. And a broken promise is not a criminal offence, though it may 
amount in certain business relations to discreditable behaviour. 39 Cr LT 
261 : 173 1G 14 : AIR 1938 Mad 129 ( Chidambaram ). 

Criminal intent at the time of the alleged bargain must be established 
for conviction under Section 420. The mere fact that the accused deny the 
transaction at the trial and refuse to return the money does not necessarily 
show that they had a criminal intent from the beginning and their denial 
may merely amount to the usual mistaken attempt to protect themselves from 
the result of the prosecution. 38 Cr LJ 845 : 169 IC 1007 (Harnam Singh). 

A certain sum of money was paid by the grandsons of the judgment- 
debtor to the decree-holder under a promise of th c decree-holder that no 
further liability under the decree passed against the judgment-debtor would 
attach to them. There was no evidence on the record to show that at the 
time when the decree-holder received the sum, he had any dishonest intention 
to cheat them. Subsequently the decree-holder made an application for 
execution and claimed relief against the grandsons. It was held that it could 
not be said in terms of Section 420, that the decree-holder cheated the 
grandsons and thereby induced them to deliver the sum. At the most it was 
a breach of contract but the breach of contract gave rise to purely civil action 
and did not amount to the criminal offence of cheating under Section 420. 
AIR 1936 Oudh 372 : 37 Cr LJ 907 : 164 IC 144 ( Ram Bharosey). 

In order to constitute an offence under Section 420, the dishonest 
intention must either precede or accompany the act of dishonesty, i 1 Cr LT 
295 (1) : 6 IC 250 ( Hemraj ). To secure by means of a misrepresentation an 
advantage, the accused’s right to which is in dispute at the lime, is fraud¬ 
ulent. AIR 1921 Cal 119: 25 CWN 618: 65 IC 1005 (Aswini Kumar). 
There is no cheating or dishonest inducement where the father of a boy 
married to a girl older than him, induces the mother of the girl to cancel the 
marriage by returning the ornaments given to the girl. 21 ALJ 321 
(, Jumman ). 
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5. To deliver any property to any person.— See Notes 1 and 4. See 

Notes II and 12 to Section 415- If property is delivered, the offence of 
cheating or cheating by personation is purnishable under Section 420, 10 

LAH 513 (Sher Singh) ; 1 LRR 356 (Nga Po Lu ). 

Accused sent an insured cover purporting to contain eight Government 
Currency Notes of Rs. 100 each, but the addressee on opening the same found 
no currency notes in it. It was held that it is difficult to say that the person 
deceived has been induced to deliver any property to any other person or to 
consent that the said other person should retain any property, or that the 
person deceived has been induced to do or omit to do anything which he 
would not have otherwise done, and which act or omission has caused or was 
likely to cause damage or harm to that person in body, mind, reputation or 
property. All that the person deceived has been induced to do is that he has 
signed a receipt acknowledging the delivery of a cover. He has not acknow¬ 
ledged by that the receipt of any sum of money alleged to be contained in 
the cover. That being so, the charge of cheating has not been brought 
home to the accused. 28 GWN 252 (R . B. Roy). 

Certain clerks of the E. L RIy. by false manipulation of the ledgers and 
by making unauthorised entries in other documents, procured the supply to a 
particular colliery of more wagons than the colliery was entitled to under 
the letters of authorization issued by the Government Coal Transport 
Officer under the Defence of India Act and Regulations, and were convicted 
on charges under Section 420, I. P. G., for cheating the East Indian Railway 
by fraudulently and dishonestly inducing the Company to deliver more 
wagons to the coUiery siding for carriage of coal, and under Section 417, 
I. P. G. for cheating the company by intentionally inducing the Company 
to supply more wagons than the colliery was entitled to and thereby causing 
damage to the reputation of the Company, It was held that: the taking of the 
wagons to the coUiery siding in order that they might be .loaded by the 
colliery with coal was not a delivery of property to the colliery within the 
definition of cheating, as the sidings belonged to the Railway Company and 
therefore the wagons never left the Railway land. Property is delivered 
when something in the ownership or possession of one man is delivered into 
the ownership or possession of another, and the amount of control exercised 
by the colliery in loading the wagons is of a very limited nature. R> v. 
Kilharn (L. R. 1 CGR 261) and R. v. Chapman (4 Cr App Rep 276) referred 
to, It was further held that regarding cheating committed by causing dama¬ 
ge, the offence does not necessarily involve fraud or dishonesty. It does not 
appear to be necessary that the resulting damage or likelihood of damage 
should be within the actual contemplation of the accused when the deceit is 
practised, but the person deceived must have acted under the influence of the 
deceit, the facts must establish damage or likelihood of the damage complai¬ 
ned of, and the damage must not be too remote. The word “cause*' doubt¬ 
less excludes damage occurring as a mere fortuitous sequence unconnected 
with the act induced by the deceit, except as every event is connected with 
the preceding events in an unending chain. The definition, however, is wide 
enough to include all damage resulting or likely to result as a natural conse¬ 
quence of the induced act. Ramnath v. King Emp . (2 CL] 524), Milton 
(22 OWN 1001). Baburam Rai (32 CAL 775), Mojey (17 CAL 606), Kishore 
Lai (J GWN 764). Mahadev (12 CWN 750), 28 OWN 160 (M. Bhutan). 

Accused negotiated a hundi payable at sight and drawn on a firm which 
he knew would not pay the hundi. The hundi when presented was dis¬ 
honoured. The accused spent the money obtained by him on speculative 



Note 9] of offences against property 

factions and took no step to have the hundi honoured or to repay the 
mount obtained by him. It was held that the accused was guilty of cheat¬ 
ing. 22 Cr IJ 305 : 60 IG 993 : 23 blr 340 ( Uttamlal). 

The word ‘property’ occurring in Section 420 does not necessarily mean 
that the thing of which a delivery is dishonestly desired by the person who 
cheats must have a money value or a market value in the hand of the person 
cheated. Even if the thing has no money value in the hand of the person 
cheated, but becomes a thing of value in the hand of the person who may get 
possession of it as a result of the cheating practised by him, it would still fall 
within the connotation of the term ‘property’ in Section 420. 56 blr 188 

( Durgadas), 

6. Or to make, alter or destroy the whole or any part of a valu¬ 
able security. —See Section 30 which defines valuable security. Accused 
owed the complainants Rs. 650 and in order to create evidence that he had 
paid that Rs. 650, filled a registered envelope with blank sheets of paper and 
posted it to the complainants after insuring it for Rs. 650. It was held that 
as the acknowledgement of receipt of the insured parcel was not a valuable 
security, the conviction under Section 420 was bad in law. 64 

Decree is not a valuable security. AIR 1924 Cal 502 : 25 Cr LJ 1034 
{Cham), Where the accused gave a post-dated cheque for certain goods 
delivered to him . at an earlier date and got a receipt, but the cheque was 
dishonoured, it was held that the receipt was not a valuable security. AIR 
1936 Cal 324 : 37 Cr LJ 828 : 163 IC 232 ( H . K. Shaw), Quite irrespective 
of whether the import licence was property or not within the meaning of 
Section 420, it was a valuable security. 56 blr 188 (Durgadas), AIR 1932 
Cal 390 referred to. 

The complainant was taken to another village on the pretence that a 
builalo would be bought for him and the money necessary for this purpose 
would be advanced to him. He was then given a large amount of liquor to 
drink and when in the state of intoxication a document purporting to be a 
bond was executed and his signature was obtained. This document was a 
deed of divorce of his wife who was then taken away by some of the petition¬ 
ers. It was held that the offence charged did not fall within the purview of 
Section 417 but of Section 420. AIR 1921 Lah 63 (1) ; 67 IC 588 ( Bhaktawar ). 

7. Section 420 and Section 405,—If property is obtained by trick or 
by a false representation, it is not entrusted. There can be an alternative 
charge under Section 420 and Section 405. AIR 1954 Ori 213 : Cr LJ 1429 * 
20 Cut LT 80 (R. Patnaik ). AIR 1936 Mad 353 followed. 

8. Abetment.— See Note 21 under Section 415. 

9. Conspiracy.—Where five persons are alleged to have combined to 

deceive another, and four are given benefit of doubt, the position of the rema¬ 
ining accused who is found guilty of deception is not affected. The participa¬ 
tion of the others being eliminated, he is the only person who was responsible 
for deception which ** hypothesi did take place, the conviction of one out of 
the five is not vitiated by the fact that four of the co-accused are acquitted 
AIR 1936 All 357 : 37 Cr LJ 697 : 162 IC 748 {Jailal). See also commentary 
on Section 120-A. 7 


64. AIR 1917 Pat 699 : 34 IC 992 : 17 Cr LJ 272 (Sadho Lai). 
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In AIR 1957 SC 466 : 1957 Cr LJ 503 accused was acquitted of the 
charge of conspiracy to cheat. 

Where a person’s proved connection with the specific offence of cheating 
is only through the general conspiracy to cheat and he has already received a 
sentence of a certain term of imprisonment for his part in the general cons¬ 
piracy, there should be no additional sentence on the cheating charge. AIR 
1939 Cal 376 : 69 CLJ 298 : 186 IC 171 (Solomon). In AIR 1957 SC 466 : 
1957 Cr LJ 583 accused was acquitted of the charge of conspiracy to cheat. 

10. Attempt to cheat.— See Note 20 under Section 415. An offence 

under Section 420 read with Section 511,1.P.C. will be committed by a person 
who attempts to cheat another person and thereby attempts to induce him to 
do one or the other of the acts mentioned in Section 420. 56 blr 188 

(. Durgadas ). 

11. Jurisdiction.— See Note 3 to Section 417. A Second Class Magis¬ 
trate is not competent to try an offence under Section 420, I. P. C. though he 
has jurisdiction to try an offence under Section 417. 65 

Offence under Section 420 could not be tried by a Second Glass Magis¬ 
trate. 32 Cr LJ 463 : 129 IC 765 : AIR 1930 Lah 664 ( Mani Ram). Such 
a trial is illegal and vitiates all proceedings. AIR 1948 Mad 32 (K. G 
Chettiar). V; ' 

12. Charge.— See Note 4 to Section 417. 

7-a to Section 120-B. 


See AIR 1957 SC 340 in Note 


A single charge under Section 420 does not contravene Section 233 of 
Cr. P.C. where the object was to obtain entire contract money from Govern¬ 
ment and not to obtain diverse amount. 66 

A Police Officer would be competent to include the offence under Sec¬ 
tion 7 of the Essential Commodities Act, though non-cognisable, in the 
charge-sheet under Section 173, Cr. P.C., with respect to a cognisable offence 
under Section 420, I.P.C. I'he trial for the said offence could proceed under 
Section 251-A, Cr. P.C. 87 

Model charge.-—You—on or about—at—cheated P£> by deceiving him 
to wit by—(state the precise manner of deceit) and thereby dishonestly induc¬ 
ed PQ. [to deliver property to wit— to MN] [to (make) (alter) (destroy) the 
whole or any part of a valuable security to wit—,] [to (make) (alter) (destroy) 
something to wit—(here particularise the something to which this clause 
relates) which was signed or sealed and which was being capable of being 
converted into a valuable security] and thereby committed an offence under 
Section 420, I.P.C. 

Note.—Retain only the brackets applicable, 

13. Proof.— See Note 5 to Section 417. Section 106 of the Evidence 
Act does not abrogate the well established rule of criminal law that except in 
very exceptional classes of cases the burden that lies on the prosecution to 
prove its case never shifts and Section 106 is not intended to relieve the prose¬ 
cution of that burden. On the contrary, it seeks to meet certain exceptional 
cases where it is impossible, or disproportionately difficult for the prosecution 


65. AIR 1925 Mad 367 : 25 Cr LJ 1193 
82 IC 57 Rangayya). 

66. AIR 1963 SC 1620 ( Banwarilal)■ 


67. AIR 1965 SC 1185 Rtavin Chandra v. 
State ojA. P.) = ( 1965) 1 SCWR 711 = 
1965 SCD 417. 
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tO^stablish facts which are especially within the knowledge of the accused 
and which can be proved by him without difficulty or inconvenience. .But 
when knowlegde of such facts is equally available to the prosecution if it 
chooses to exercise due diligence, they cannot be said to be especially within 
the knowledge of the accused and the section cannot apply. That illustrations 
to a section do not exhaust its full content even as they cannot curtail or 
expand its ambit, and in applying Section 106, the balance of convenience, 
the comparative labour involved in finding out and proving the facts and the 
ease with which the accused can prove them must be taken into consideration. 
Section 106 is designed to meet certain exceptional cases in which it would be 
impossible, or at any rate disproportionately difficult, for the prosecution to 
establish facts which are “especially” within the knowledge of the accused and 
which he could prove without difficulty or inconvenience. The word “espe- 
dally” stresses that. It means facts that are pre-eminently or exceptionally 
within his knowledge. If the section were to be interpreted otherwise, it 
would lead to the very startling conclusion that in a murder case the burden 
lies on the accused to prove that he did not commit the murder because who 
could know better than he whether he did or did not. It is evident that that 
cannot be the intention and the Privy Council has twice refused to construe 
this section as reproduced in certain other Acts outside India, to mean that 
the burden lies on an accused person to show that he did not commit the 
crime for which he is tried. These cases are AIR 1936 PC 169 (Atlygale) and 
1936-3 ALL ER 36 (Senemratne ). See also AIR 1937 SC. 340 ( S . Swamirathnam) 
in Note 10 to Section 120-A and AIR 1957 SC 466 ( Sudhdeo ) in Note 12 to 
Section 120-B. 

Illustration (b) to Section 106 has obvious reference to a very special 
type of case, namely, to offences under Sections 112 and 113 of the Indian 
Railways Act for travelling or attempting to travel without a pass or ticket 
or with an insufficient pass, etc . Now if a passenger is seen in a railway 
carriage, or at the ticket barrier, and is unable to produce a ticket or explain 
his presence, it would obviously be impossible in most cases for the railway 
to prove, or even with the diligence to find out, where he came from and 
where he is going and whether or not he purchased a ticket. On the other 
hand, it would be comparatively simple for the passenger either to produce 
his pass of ticket or, in the case of loss or of some other valid explanation, 
to set it out; and so far as proof is concerned, it would be easier for him to 
prove the substance of his explanation than for the State to establish its 
falsity. We recognise that an illustration does not exhaust the full content 
of the section which it illustrates but equally it can neither curtail nor expand 
its ambit ; and if knowledge of certain facts is as much available to the 
prosecution, should it choose to exercise due diligence, as to the accused, 
the facts cannot be said to be “especially’’ within the knowledge of the accus¬ 
ed. This is a section which must be considered in a common-sense way ; and 
the balance of convenience and the disproportion of the labour that would be 
involved in finding out and proving certain facts balanced against the 
triviality of the issue at stake and the ease with which the accused could 
prove them, are all matters that must be taken into consideration. The 
section cannot be used to determine the well established rule of law that, 
save in a very exceptional class of cases, the burden is on the prosecution 
and never shifts. The appellant was put up for trial under Section 420 of 
the I.P.C. and Section 5 (2) of the Prevention of Corporation Act of 1947 
for obtaining a total sum of Rs. 2312-0 from the Government as T.A., being 
second class railway fares for two journeys, one from Ajmer to Abu Road and 
the other from Ajmer to Reengus, without having actually paid the said 
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The prosecution proved from the railway books and registers that no 
ch second class tickets were issued at Ajmer on the relevant dates and the 
same witness who proved this also proved that tickets were not always issued 
and the passengers could pay the fare in the train and if the second class 
was fully booked, no further tickets were issued till the train arrived, in 
which case passengers sometimes bought third class or inter-class tickets and 
thereafter paid the difference to the guard of the train, if they could find 
second class accommodation on the arrival of the train. There was no 
proof that one or other of those courses were not followed by the appellant 
and the prosecution instead of proving the absence of any such payments, 
in the same way as it had proved the non-issue of second class tickets, relied 
on Illustration (b) to Section 106 of the Evidence Act and contended that it 
was for the appellant to prove that he had actually paid the second class 
fares. It was held that the prosecution have their registers and books, both 
of the railway and of the department in which the appellant works. They 
are in a position to know and prove his official movements on the relevant 
dates. They are in a position to show that no vouchers or receipts were 
issued for a second class journey by the guard or conductor of the trains on 
those days. This information was as much within their “especial” know¬ 
ledge as in that of the appellant; indeed it is difficult to see how, with all 
the relevant books and other material in the possession of the authorities, 
these facts can be said to be within the “especial” knowledge of the appel¬ 
lant after such a lapse of time however much it may once have been there. 
1956 SCR 199 (Shambhunath ). 

Evidence of decoy witness supported by another trap witness about sale 
of spurious parts of cycle by accused—not sufficient to sustain conviction of 
accused unless there is extraneous material wholly independent of police 
mechanisation to show that sale in question was pushed by petitioner of 
spurious cycle parts representing them to be genuine of Hercules or Philips 
make. 68 

M. Trial of offences under Sections 366 or 486 and 420. —The 

offences under Sections 366 and 420, I.P.C., though entirely distinct, can by 
reason of Section 235 (1), Cr.P.C., be tried together if they are so connected 
as to form part of the same transaction. 22 PAT 263 ( Banamali ). The same 
rule applies to offences under Sections 486 and 420. 

15. Conviction.— See Note 20-e to Section 34. In the case of a person 
who moves about in business community and does business, whether small 
or large, any conviction or any sentence, however small, is ruinous, for that 
forthwith destroys his credit in the market and it is the credit in the market 
that is the largest asset of an individual doing business. Severe sentence 
therefore is not called for in such cases. AIR 1957 All 246 (Aiodhya Prasad) ; 
Cr LJ 438. 

16. Sentence.— See also Note 9. Where there is strong indication, on 
tile evidence on record, that there were other and perhaps bigger persons 
involved in the fraud for which the accused was tried and they are not 
brought to book, the circumstance, though it does not excuse or exonerate 
the accused from his guilt which has been established beyond reasonable 
doubt, has, nevertheless, a bearing on the question of sentence. AIR 1953 
SC 462 : Cr LJ 1928 (. Damodaran ). 


68. AIR 1960 Punj 641 (Bahai Singh), 
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The offender convicted under Section 420 “shall be punished with 
imprisonment and shall also be liable to fine”. This means that some sen¬ 
tence of imprisonment must be given and the Court has a discretion to add 
or refrain from adding a fine, for, to the latter an offender is only “liable”. 
AIR 1929 AH 260 (1) : 30 Cr LJ 340 : 114 IC 733 (Durg). 


OJ Fraudulent Deeds and Dispositions of Property 


421. Dishonest or fraudulent removal or concealment 
of property to prevent distribution among creditors.— 

Whoever dishonestly or fraudulently removes, conceals or delivers 
to any person, or transfers or causes to be transferred to any 
person, without adequate consideration, any property, intending 
thereby to prevent, or knowing it to be likely that he will there* 
by prevent, the distribution of that property according to law 
among his creditors or the creditors of any other person, shall be 
punished with imprisonment of either description for a term 
which may extend to two years, or with fine, or with both. 


SYNOPSIS 


/. Dishonest or fraudulent removal or conceal¬ 
ment of property to prevent distribution 
among creditors. 


3. Any property . 

4. Jurisdiction. 

5. Model charge, 


2. Dishonestly or fraudulently. 

1. Dishonest or fraudulent removal or concealment of property 
to prevent distribution among creditors. —Every word in the section 
and all its ingredients are important. Section 421 applies to benami transac¬ 
tions in fraud of creditors. 1898 FJLB 593 (Abdul Gant). 

2. Dishonestly or fraudulently. —‘Dishonestly’ is explained in Sec¬ 
tion 24 and ‘fraudulently 5 in Section 25. Section 421 applies to benami t ran- 
sactions in fraud of creditors. 1898 PJLB 593 ^Abdul Gani). 

The property of a debtor cannot be distributed according to law save 
after the provisions of the relevant enactments have been complied with. It 
cannot be held, without further proof, that a shop-keeper who has stocked his 
shop with goods obtained on credit and who sells these goods without making 
any payment to his creditors has committed an offence punishable under 
Section 421. In selling these goods, which are his own in spite of the fact 
that he has not yet paid for them, he is not causing wrongful gain to himself ; 
neither is he causing wrongful loss to anybody, because unless the creditors 
have obtained some legal right over the property he is not by his action 
depriving them of any right of theirs. AIR 1938 Rang 242 : 167 IC 667 : 39 
Cr LJ 767 (Ismail), 

3. Any property. —The wording of Sections 421 and 423 shows that it 
is not restricted to movable property. In theft, robbery and receiving stolen 
property the property must be corporeal property, and very possibly the same 
can be said about “mischief”. I am not so sure about “criminal breach of 
trust”. But it is not necessary to consider the chapter section by section or to 
decide exactly whether the word “property” in other sections can only refer to 
corporeal property, for there is no rule which restricts the meaning of the 
word in Section 421. The definition in Section 22 of “movable property '’ 
is an inclusive definition. It informs us that “movable property includes 
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corporeal property of every description”, but it does not give us anv informa¬ 
tion about incorporeal property. A wider definition is contained in the 
General Glauses Act where “movable property” is defined in Section 3, 
dau se (34), as property of every description except immovable property. 
I he word‘'property” in Section 421 is wide enough to include a chose in 
action and a wide interpretation should be given to the word here since the 
act of dishonestly tranferring a chose in action to defraud creditors is within 
the mischief of the section. 60 BOM 706 ; 38 blr 168 ( Manehers ha ). 

4. Jurisdiction.— A person in insolvent circumstances applied to the 

Insolvent Debtors Court at Bombay for relief under the provisions of the 
Presidency Towns Insolvency Act, 1909 ; and was adjudicated an insolvent, 
ten days later, a creditor of the insolvent, without having obtained any 
sanction from the Insolvent Debtors Court, filed a complaint against the 
insolvent in the Presidency Magistrate’s Court for an offence punishable 
under Section 421. It was contended that the magistrate had no jurisdic¬ 
tion to entertain the complaint. It was held that the Magistrate’s jurisdic¬ 
tion to try the insolvent for an offence under Section 421 was not taken 
away by anything contained in the Presidency Towns Insolvency Act 1909 
35 BOM 63 : 12 blr 750 (Mulshankar). 7 ’ ’ 

I he Presidency I owns Insolvency Act does not take away a Magistrate’s 
jurisdiction to try an insolvent for an offence under Sections 421 and 424. 
6 RANG 664 (U Mo Gaung). It is open to a district Court to grant permission 
to the Official Receiver to prosecute an insolvent for an offence under Sec¬ 
tions 421 and 424 upon the strength of the Receiver’s report which is sufficient 
material for that purpose though it may not be evidence on which a 
conviction can be legally based. Such permission does not amount to a 
sanction under Section 195 or to an order under Section 476, Cr. P.C. 18 Cr 
LJ 992 : 42 IC 608 {Segu Baliah). 

5. Model charge.— You—on or about—at—, dishonestly or fraudu¬ 
lently (removed) (concealed) (delivered to PQJ (transferred or caused to be 
transferred to PQ) without adequate consideration, property to wit—intend¬ 
ing thereby to prevent or knowing it to be likely that you will thereby 
prevent the distribution of that property according to law among your 
creditors or the creditors of another person MJV, and thereby committed an 
offence under Section 421, I.P.C. ... 

Note.—Retain only the brackets applicable to the case. 

422. Dishonestly or fraudulently preventing debt be¬ 
ing available for creditors. —Whoever dishonestly or fraudu¬ 
lently prevents any debt or demand due to himself or to any 
other person from being made available according to law for 
payment of his debts or the debts of such other person, shall be 
punished with imprisonment of either description for a term 
which may extend to two years, or with fine, or with both. 

Dishonestly or fraudulently preventing debt being available for 
creditors,— Every word in the section and all its ingredients are important. 
See also Section 421. If Q., an estate holder, withdraws money deposited in 
Court, which under a contract between Q, and P is payable to P, the mort¬ 
gagee of (7’s estate, the conduct of Q, is not dishonest or fraudulent although 
it was a breach of contract and did not amount to an attempt under Sec¬ 
tion 422. 28 CAL 314 (//. K. Chaudharani) . Similarly it is not an offence 
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UMer Section 422 if Q compromises a suit, the benefi t of which he had 
assigned to P agreeing then not to compromise it, unless the compromise was 
dishonest or fraudulent. 22 WG 46 (JV. C. Mudduck). 

423 Dishonest or fraudulent execution of deed of 
transfer containing false statement of consideration.— 

Whoever dishonestly or fraudulently signs, executes or becomes 
a party to any deed or instrument which purports to transfer or 
subject to any charge any property, or any interest therein, and 
which contains any false statement relating to the consideration 
for such transfer or charge, or relating to the person or persons 
for whose use or benefit it is really intended to operate, shall be 
punished with imprisonment of either description for a term 
which may extend to two years, or with fine, or with both. 


SYNOPSIS 


l. Dishonest or fraudulent execution of deed of 
transfer containing false statement of consi¬ 
deration . 


charge any property or any interest therein. 


5. Which contains any false statement relating 
to the consideration for such transfer or 
charge or relating to the person or persons 
for whose use or benefit it is really intended 
to operate . 


2. Dishonestly or fraudulently. 

3. Any deed or instrument. 


4. Which purports to transfer or subject to any 


1. Dishonest or fraudulent execution of deed of transfer contain¬ 
ing false statement of consideration.—Every word in the section and all 
its ingredients are important. If the facts constitute an offence under Sec¬ 
tion 423, it is not necessary that they must be first adjudicated upon by a 
Civil Court. 1883-3 AWN 209 ( Urnrao). 

Bona-fide dispute.— See Note 3-a to Section 424. 

2. Dishonestly or fraudulently.— See Note 2 to Section 421. The word 
“fraudulently” in Section 423 does not connote deprivation of property. It is 
not essential under the section that the person deceived or to be deceived 
should be the same as the person injured or intended to be injured. 48 
GAL 911 (Ahi Lai). Where a document is executed with a false recital as 
to consideration with fraudulent intention and without the consent of the 
person in whose favour it is executed the executant commits an offence under 
Section 423." Section 423 would apply if the consideration for a deed is 
exaggerated to harm the right of a pre-emptor if any. 25 ALL 31 ( Mahabir ); 
6 Cr LJ 111 : 1790 PR 16 ( Lackmandas ) ; 1902 PR 10 ( Gurdittamal ) ; 1908 
PR 16 (Ckajju). 

The execution of a fictitious sale deed in order to defeat the claim of a 
pre-emptor amounts to a dishonest and fraudulent execution of a deed within 
the meaning of Section 423. 6 Cr LJ 111 : 1907 PR 16 (Lachman Das). 

3. Any deed or instrument.— See Note 2. Although a kabuliyat, 

when accepted, operates as a lease for some purposes, it is not a document 
which purports to transfer or subject to any charge any property or any 
interest therein within the meaning of Section 423. 46 CAL 986 (Afd. Kazem 

Ali). 


69. AIR 1933 Pat 495 : 144 IC 791 : 34 Gr LJ 846 (Amiri Singh). 
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Which purports to trasnfer or subject to any charge any pro¬ 
perty or any interest therein. —See Note 3 to Section 42 L 

5. Which contains any false statement relating to the conside¬ 
ration for such transfer or charge or relating to the person or persons 
for whose use or benefit it is really intended to operate.— See Note 2. 
See also Note 1 to Section 421. 

The petitioners obtained a loan from the Government by making a false 
statement as to the area of land in their possession. A charge for the conside¬ 
ration was created on the land. It was held that the false statement made 
did not relate to the consideration for the charge which was created on the 
land and hence the petitioners were not punishable under Section 423. 1952 

Gr LJ 1089 : AIR 1952 Pat 285 {Mathura Nath), Where an accused person had 
unsuccessfully sought to obtain a woman in marriage and thereafter made and 
registered a kobala in her favour falsely reciting that he had married her, 
and purporting to convey to her a plot of land in lieu of her dower, he 
had a further intention to cause injury to her and her husband, and to 
support his own false claim to that status, and he was guilty under Section 
423. 48 GAL 911 (Ahilal). 

Where an executant describing herself as a widow purported to transfer 
lor legal necessity certain properties left by her father-in-law and made 
a statement in the deed of conveyance that the property was being convey¬ 
ed for the benefit of the purchaser, the statement cannot be said to be false 
as the transfer cannot be said to be really intended to operate for her use 
or benefit although the executant received the consideration for the transfer. 
Under Section 423 of the Indian Penal Code, the fase statement must relate 
to the person or persons for whose use or benefit the transfer is intended 
to operate. The ‘person or persons 5 must mean the purchaser or purchasers, 
as the case may be. 61 OWN 723 {Shibarani). AIR 1958 Cal 130. 

The word “consideration” in Section 423 cannot mean the property 
transferred. Therefore, an untrue assertion in a transfer deed that the 
whole of a plot of land belonged to the transferor is not a statement relating 
to the consideration for the transfer and is not an offence under the section. 37 
MAD 47 {Mania Goundan). 

424. Dishonest or fraudulent removal or conceal¬ 
ment of property, —Whoever dishonestly or fraudulently 
conceals or removes any property of himself or any other person, 
or dishonestly or fraudulently assists in the concealment 
or removal thereof dishonestly releases any demand or 
claim to which he is entitled, shall be punished with imprison¬ 
ment of either description for a term which may extend to two 
years, or with fine, or with both. 

SYNOPSIS 


i. 


Dishonest or fraudulent removal or conceal¬ 
ment of property. 

Whoever : Partner. 

Dishonestly or fraudulently. 

3a. Bona fide dispute . 

1. Dishonest or fraudulent removal or concealment of pro¬ 
perty. —Every word in the section and all its ingredients are important. 


3 . 


4. Conceals or removes . 

4a. Removal of property attached. 
4b. Removal of crops by tenants . 

5. Charge . 


| Note 4-ai] of offences against property 

—^ 

tf^judgment-dei^tor, by unlawful means removes property attached in execu¬ 
tion of decree is guilty under Sections 424 and 441. 70 

2. Whoever : Partner.— -Partners may be guilty under Section 424. 
21 WG 10 (Gour Benode). A partner cannot be prosecuted under Section 
424 for dishonestly and fraudulently concealing or removing the books of 
the partnership. Partners who are joint owners of books are entitled to 
retain them and the complaining partner has no more right to the books 
than the partner who has them in his possession. All that the former is 
entitled to is inspection of these books. There is nothing dishonest 
or fraudulent in the partner retaining these books. The proper remedy 
is a partnership suit claiming dissolution and accounts and thus obtaining 
an order for production and inspection of these books. 49 Cr LJ 543 : 
52 OWN 441 : AIR 1948 Cal 292 {Man Mohan Das). 

Section 424, Penal Code, is intended to punish fraudulent debtors and 
their accomplices and does not intend to punish persons who claim under a 
right such as partners of firm. Where one partner alleges fraudulent and 
dishonest removal of all stocks by the other partner, and. when a civil suit 
is pending between the partners, one of them should not be encouraged 
to take resort to criminal Courts to get the other partner, who has a claim 
of right in die property, punished under Section 424. as the dispute can be 
more appropriately decided by a civil Court. 71 

3. Dishonestly or fraudulently.— See Note 2 to Section 421 and Note 
2 to Section 423. Certain crops Were attached in execution of a decree and 
placed in the custody of a shehna. The crops did not belong to the judgment- 
debtors, and the owners cut and removed a portion of them in spite of the 
resistance of the shehna. It was held that no offence under Section 424 
was committed. 52 ALL 214 ( Ghasi ). 

Dishonesty or fraud with reference to creditors or partners comes with¬ 
in Section 424, 72 Concealment of property by debtors or taking away of 
property by others to avoid its attachment if done with a dishonest intention 
is an offence under Section 424. 73 One of the necessary elements of Section 
424 is that some dishonesty or fraud should be made out against the 
accused. 74 See last para in Note 4-a. 

3~a. Bona fide dispute. — See also Notes 4-a and 4-b. Unless dis¬ 
honesty is proved, the conviction under Section 424 cannot be sustained. 
AIR 1921 Lah 185 : 22 Cr LJ 142 : 59 iC 654 {Khushi Ram), 

4. Conceals or removes.-— See Notes 2 and 3. The removal referr¬ 
ed to in Section 424 is ejusdem generis with concealment which precedes it. 
Section 424 is designed to meet a special class of cases and has no applica¬ 
tion to a case where property is openly seize by a person in the 
exercise of an alleged right. AIR 1939 All 710 : 41 Cr LJ 111 : 185 IC 151 
[Nand Kishore), 

4-a, Removal of property attached,— Removal of property illegally 
attached is not an offence. For cases where attachment is illegal, see commen¬ 
tary on Sections 99, 186 and 206. 


70. AIR 1961 SC 803 (Teeka). See AIR 
1960 All 453 ( Tikaram ). 

71. 1964-2 A L T 138=1964 M L J 
(Cr) 518. 

72. 21 WC 10 (Gour Benode ). 


73. AIR 1930 Mad 670 : 126 IC 601 : 31 
Cr LJ 1086 ( Pinnamraju ). 

74. AIR 1936 Oudh 195: 164 IC 995 : 
37 Cr LJ 1037 (Halim-Un-Nisa). 
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Where property is attached after the date fixed for the return of the 
•arrant of attachment, the property is not lawfully attached and the 
owner does not commit an offence under Section 424 by removing the 
attached property from the possession of the custodian and taking it into 
his own use. 55 ALL 119 ( Gurdial). Certain crops were attached in execu¬ 
tion of a decree and placed in the custody of a shehna. The crops did not 
belong to the judgment-debtors, and the owners cut and removed a portion 
of them in spite of the resistance of the shehna. It was held that no offence 
under Section 424 was committed. 52 ALL 214 ( Ghasi ). A judgment-debtor 
is entitled to remove his crops which have not been validly attached and 
the mere fact that he has removed the crops does not prove that he has done 
so dishonestly. AIR 1934 All 711 : ALJ 749 : 35 Cr LJ 1307 [Sarsar). 

Where a distraint is made under the Rent Recovery Act for arrears of 
rent, there is no presumption that it is legally made, and if persons are 
charged with having dishonestly removed property to avoid it, the prosecu¬ 
tion must prove that it was legal distraint. In the absence of such proof, 
persons who have resisted the distraint or have removed their property to 
avoid it, cannot be convicted of an offence, inasmuch as they had a right 
of private defence of their property unless the distraint was legal. 25 MAD 
729 (Gopdsamy). 1 Weir 483 ( Bavuri ). 


Since a village Court cannot attach crops which are not movables with¬ 
in the meaning of Section 52 of the Madias Village Courts Act (1 of 1889) 
by virtue of Madras General Clauses Act and Section 22, I. P. C., there is 
no fraud in removing such crops so as to sustain a conviction under Sec¬ 
tion 424. AIR 1930 Mad 509 : 31 Cr LJ 3 196 : 127 IC 296 (. Nallamadan ). 

The person to whom the warrant of attachment is addressed must be 
named on the face of the warrant, and it must be apparent from the face 
of the warrant when it can be legally executed. A warrant which is blank 
and is addressed to no one and which also bears no date on or before 
which it should be executed is illegal and, therefore, the removal of cattle 
attached in execution of such a warrant is not an offence under Section 424 
AIR 1942 Pat 480: 43 Cr LJ 795 : 202 IC 123 (Chelli). 

When all the other requirements of law have been fulfilled, the mere 
fact that the warrant of attachment does not bear the seal of the court does 
not make the proceedings under it illegal, and a supurdar who is unable to 
produce the property attached under such a warrant can be convicted 
under Section 424. 1948 ALL 132 (Nirpat Singh). Person removing or 

concealing his own property to defraud creditors is guilty of offence even if 
property has not passed into possession of Court. AIR 1936 All 364 • 37 
Cr LJ 675 : 162 IC 653 {Ram Bahai). 

A judgment-debtor, whose standing crops were attached, harvested 
them while the attachment was in force and was convicted of theft. It 
was held that the accused was not guilty of theft, but of the offence of 
dishonestly removing the property under Section 424. 22 MAD 151 ( Obayya). 

R who was not a judgment-debtor was convicted under Section 424 
for dishoestly harvesting and appropriating crops grown by him but under 
attachment in execution of a decree against his uncle. Consequent upon 
the attachment the accused had filed a case contending that the crops in 
question could not be legally attached and that he was entitled to the same. 
It was held that the crops could not be considered to have been removed 
with the intention to cause wrongful loss to the decree-holder and hence 
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die conviction could not be sustained under Section 424. AIR 1929 Pat 
520 (Sohan). 

4-b. Removal of crops by tenants.—If ryots holding land on varam 
tenure remove crops for the purpose of protecting them from injury or 
damage owing to delay or refusal on the part of the Zamindar to perform his 
part in the harvesting or division, such a removal would not be dishonest with¬ 
in the meaning of Section 424. But where it is proved that the crops have 
been removed dishonestly, or fraudulently, an offence is committed under 
Section 424, even though the Zamindar, under the terms of the tenancy, 
acquires no property in the share due to him until the ryots have delivered 
it to him. 26 MAD 481 ( Subudki ). 

R who was a ryot under the Madras Estates Land Act and who was 
bound under the conditions of his tenure to share the produce of his land with 
the land-holder in a certain proportion, dishonestly concealed and removed 
the produce, thus preventing the landholder from taking his due .share. It 
was held that the provisions of Sections 73 and 212 of the Madras Estates 
Land Act were no bar to a conviction of the ryot under Section 424 for 
the dishonest concealment and removal. 38 MAD 793 ( Sivanupanda ) , 

A bhaoli danabandi tenant can remove the crop either to the threshing 
floor or to his house, provided he does so in due course of husbandry. But 
before he cuts his crop, he must give the landlord reasonable opportunity of 
appraising it. AIR 1917 Pat 522 : 40 IC 335 : 18 Gr LJ 687 (Lalu). 

The object of Section 71, sub-section (4), Bengal Tenancy Act (8 of 
1885), is to provide the Courts with a definite rule as to the value of crops 
which have been wrongly removed by a tenant. If the tenant acts dishonestly 
in removing them, he is also liable to be convicted under Section 424. AIR 
1916 Pat 232 : 35 IC 491 : 17 Cr LJ 315 ( Kuldip. ). 

5. Charge. —The charge is extremely vague if the property is not 
specified. AIR 1954 Assam 259 ; Cr LJ 1838 ( U . Mistir) . See also Note 12 
to Section 420. 

Model Charge.—You—on or about—at—[dishonestly or fraudulently 
(concealed) (removed)—, the property of (yourself) (PQ,)] [dishonestly or 
fraudulently assisted in the (concealment) (removal) of—, the property of 
(yourself) (PQJ ] [dishonestly released any demand or claim to which you were 

entitled] and thereby committed an offence under Section 424, I. P. G. 

Note.—Retain the brakes applicable. 

Of Mischief 

425. Mischief—Whoever, with intent to cause, or knowing 
that he is likely to cause, wrongful loss or damage to the public 
or to any person, causes the destruction of any property, or any 
such change in any property or in the situation thereof as des¬ 
troys or diminishes its value or utility, or affects it injuriously, 
commits “mischief’. 

Explanation 1 .—It is not essential to the offence of mischief 
that the offender should intend to cause loss or damage to the owner 
of the property injured or destroyed. It is sufficient if he intends to 
cause, or knows that lie is likely to cause, wrongful loss or dam- 
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to any person by injuring any property, whether it belongs 
to that person or not 

Explanation 2. —Mischief may be committed by an act affect¬ 
ing property belonging to the person who commits the act, or to 
that person and others jointly. 

Illustrations 

(a) A voluntarily burns a valuable security belonging to Z intending to cause wrongful 
loss to Z* ^ has committed mischief. 

( b ) A introduces water into an ice-house belonging to Z and thus causes the ice to melt, 
intending wrongful loss to Z* A has committed mischief. 

( c) A voluntarily throws into a river a ring belonging to Z> with the intention of there¬ 

by causing wrongful loss to Z • A- has committed mischief. 

{t1) A knowing that his effects are about to be taken in execution in order to satisfy a 
debt due from him to Z> destroys those effects, with the intention of thereby pre¬ 
venting Z from obtaining satisfaction of the debt, and of thus causing damage to 
Z> A has committed mischief. 

( e) Ay ,having insured a ship, voluntarily causes the same to be cast away, with the 
intention of causing damage to the under-writers. A has committed mischief, 

(/) A causes a ship to be cast away, intending thereby to cause damage to Z who has 
lent money on bottomry on the ship. A has committed mischief. 

(g) Ay having joint property with Z iff a horse, shoots the horse, intending thereby to 
cause wrongful loss to Z • d has committed mischief. 

(h) A causes cattle to enter upon a field belonging to Zi intending to cause and know¬ 
ing that he is likely to cause damage to Z' s crop. ^ has committed mischief. 

426. Punishment for mischief. —Whoever commits mis¬ 
chief shall be punished with imprisonment of either description 
for a term which may extend to three months, or with fine, or 
with both. 



SYNOPSIS 

1 . 

Mischief. 

such change in any property or in the situa¬ 

2. 

English law. 

tion thereof as destroys or diminishes its 

3. 

Whoever. 

value or utility or affects it injuriously . 

A. 

With intent to cause or knowing that he is 

8. Property. 


likely to cause wrongful loss or damage to 

9. Document or receipt. 


the public or to any person. 

10. Causing. 

4a. 

Negligence or accident is not mischief. 

11. Causing mischief by cattle. 

5. 

Wrongful loss or damage to the public or to 

12. Complaint . 


any person. 

13. Proof. 

6. 

Bona fide claim of right. 

14. Conviction. 

6a. 

Invasion of civil right. 

14a. Conviction for mischief and for theft. 

7. 

Causes the destruction of any property or any 



1. Mischief. —Every word in the section and all its ingredients are 
important. Sections 426-440 punish mischief. See Explanations and illustrations 
to Section 425. Section 426 punishes mischief. Sections 427-440 provide 
punishment for aggravated mischief. 

Section 425 necessitates three things; (1) an intention or knowledge of 
likelihood to cause wrongful loss or damage to the public or to any person, 



. 


tion, and (3) such change must destroy or diminish its value or utility or 
affect it injuriously. No mischief can, therefore, be committed where the acts 
complained of amount to an invasion of civil right. All damages to a property 
do not amount to mischief within the meaning of the Indian Penal Code. 
If the owner of a land over which another or a body of others have a right 
either of passage or other use, throws earth upon the land so that the use be¬ 
comes either disadvantageous or impossible, it does not amount to mischief. 
AIR 1958 Cal 668 ( Sailen). See also AIR 1960 Mad 240 ( Semalai ). Injury to 
animal is sufficient. 75 

Landlord cannot be convicted of mischief when electric corporation has 
cut off electric supply for failure of the landlord to pay the dues. 70 

2. English law.—“A person cannot be convicted of the offence of do¬ 
ing malicious injury to property if he is acting in the exercise of a legal right 
or if he is bona fide acting under a supposed right. If a servant bona fide acts 
in obedience to a master who claims a right, the servant cannot be said to act 
maliciously, even if the master claims a right which he knows does not exist. 
The servant in a case of this kind can only be criminally liable if the master 
was acting maliciously and if the servant knew that the master was so acting. 
If the accused has done more damage than he can reasonably have supposed 
to be necessary for the assertion of his right, he loses his claim to protection.” 
‘■If a person does any act punishable by the Malicious Damage Act, 1861 
(*)» with an intent to injure or defraud any other person, he is none tireless 
guilty although he may be in possession of the property against or in respect 
of which the act was done.” Halsbury, Vol. 9, Section 1502. 

3. Whoever. —Owner of the property may commit mischief. See Ex¬ 
planation 2 . Demolition by of a wall common to O and P is mischief. 
AIR 1953 All 409 : Gr LJ 905 (Baboolal). R w'ho lived ”in Calcutta wishing 
to rebuild his house in Benares gave the contract to a contractor and build" 
ing operations were started in accordance with his instructions. In digging 
up the foundations, the contractor did not prop up the next-door neighbour’s 
wall and failed to take the ordinary precautions which a builder ought to 
have taken, with the result that the neighbour’s wall sank and cracked and 
a fair amount of damage was done. It was held that the damage being 
the result of the contractor’s negligence in omitting to prop up the wall and 
not being due to any negligence or malice on the part of R, the latter was 
not criminally liable for it. AIR 1919 All 385 : 50 1C 347 : 20 Cr LI 299 
(S. C. Sircar), 

Owner of cattle is not liable to mischief for damage to crops caused by 
negligence of his cowherd. 77 

4. With intent to cause or knowing that he is likely to cause 
wrongful loss or damage to the public or to any person.— See Expla¬ 
nation 1. ‘Intention’ and ‘Knowing that he is likely’ are explained Apx. 
A and Apx. B. See also Note 10. A person commits mischief if he causes 
destruction of property knowing that he is likely to cause wrongful loss or 
damage to the public or any person, even if an intention to cause that 
damage is not made out. 7 * The terms of Section 425 defining mischief are 


75. AIR 1960 Ker 74 {Gopalakrishna). See 77. 1963 (2) Cr LJ 112 tSaday). 

AIR 1960 Mad 186 in Note 4 to See- 78. ‘ - - “ ' ~ ~ 


76. 77 MLW 309; 1964 MAD 357 

( Mani ). 


tion 379. 



(Akbar Vila). 
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isfied when there is a distinct finding on the point of the prisoner’s 
knowledge and the question of intention is material only as regards the 
sentence. UC 690 (Revising). 

Where a person digs up a ditch upon the land in his possession with' 
knowledge that it would obstruct an easement of a right of way in favour 
of a third person and thus affect its utility to him, he commits mischief, 
49 Cr LJ 1114 : AIR 1948 Oudh 97 (Sri Ram). 

Over the chabutra of a mosque there was an image of a Hindu god, 
which was surrounded by a wall, the wall being the property of Muhammadans. 
R who was a Hindu widened the doorway in the south wall of the compound 
round the image of the idol by demolishing part of the wall on both sides 
of the doorway. It was held that by breaking the wall and taking out the 
bricks R caused wrongful loss to the Muhammadan public and, therefore, 
an offence under Section 425 was committed. AIR 1926 All 704 : 27 Gr LJ 
898 : 96 IG 210 ( Mahadeo Singh). 

It is not unlawful and, therefore, not an offence to remove lateral 
support and cause damage unless the right to support has been acquired by 
prescription for 20 years. AIR 1921 Mad 322 : 68 IC 831 : 14 MLW 728 
(Athi Ayyar ). 

The accused, fifty in number, finding their fields flooded, cut a channel 
through the Railway to let the water run off their fields. Ten or fifteen 
only of the accused were engaged in digging while all were present. It was 
held that, although the motive of the accused was to free their fields from 
water, their intention was to make a ditch through the Railway and they 
were guilty of mischief and unlawful assembly with the common object of 
damaging the Railway. 13 Cr LJ 138 : 13 IG 826 : 16 GWN 263 (Gulhan 
Ahir). 

Where a person obstructs a right of water-course to which another per¬ 
son is entitled, he commits an act of trespass and if the person whose right 
is obstructed destroys the obstruction in order to exercise his own right of 
water-course, the loss which may be caused in doing so cannot be considered 
to be a wrongful loss within the meaning of Section 425. AIR 1938 Pat 
538 : 178 IC 502 : 40 Gr LJ 89 ( Deocharan ). 

To constitute the offence of mischief it suffices if the person who caused 
the injury knew that he was likely by his act to cause damage to any person, 
R drove out a cow which had entered his master’s field, and after it had 
reached the boundary threw two stones at it ; one of which fractured its 
leg. R was held guilty of mischief. AIR 1916 Nag 14 : 38 IG 318 : 18 Cr 
LJ 286 (Mahadeo). Causing the death of a buffalo which trespassed on the 
field by hitting it with stones while on the field, is not mischief AIR 1953 
Sau 158 : Cr LJ 1350. 

A dedicated bull is neither nullius proprietas nor res nuliius norproperty of 
any diety. Dedication of a bull to Lord Shiva means dedication for the 
benefit of the public. But even a bull which is public property has no licence 
to trespass upon private property. If it does so, it can be sent to a cattle 
pound and sold by auction if no one appear to claim it on payment of cattle 
pound charges. The purchaser of such a bull acquires proprietary title to 
the bull. If he punctures the nose of the bull and uses the bull for plough¬ 
ing he does not commit mischief, or any other offence. 1952 Cr LJ 168 : 
AIR 1952 All 26 (Mukundaram) . 1884 AWN 87, 8 ALL 51,9 ALL 348 and 
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1945 All 430 referred to. But if a bull is dedicated for public pur¬ 
pose in the name of the idol of a village temple, the bull is the property of 
the temple for the benefit of the villagers. Such a bull can be the subject- 
matter of an offence under Section 414. 1952 Gr LJ 114 (Anantram). il 

MAD 145 relied on. 17 CAL 852 distinguished. 

The accused must certainly be imputed the knowledge that when he 
was driving a heavy vehicle like a lorry with hopelessly poor lights, he is 
likely to cause wrongful loss or damage to any person, though there could 
be no intention to cause wrongful loss or damage to any person. 1956 
Andhra WR 784 (P. Appaya) : AIR 1957 Andhra 100. 

4-a. Negligence or accident is not mischief. —The gist of the 

offence under Section 425 lies in the intention or knowledge to cause wrong¬ 
ful loss or damage. Hence, mere neglect or carelessness on the part of the 
person in charge of the cattle to keep them from straying into the field of others 
is not sufficient to bring home the offence of mischief against him.™ Where 
the accused is only guilty of negligence, he is not liable to be convicted ot 
mischief, for that offence imports that the act was done wilfully. 80 

A case of accident is outside the 
347 (Arjunsingh). 

The accused set fire to a heap of rubbish in his field which was close to 
a protected forest. The wind carried the flames to the forest and destroyed 
a part of it. It was held that on these facts the accused could not be con- 
victed of the offence of mischief punishab^ under Section 426 for the facts 
did not at the outset show more than “mere neglect or carelessness” on the 
part of the accused to keep the fire from straying into the Government 
forest. 81 

Damage caused accidentally is not mischief. 5 MHC (App.) 40. 1 

Weir 495 ( Thornotti) ; 17 QRD 359 ( Latimer ) where intending to strike 
a person, a glass window was broken. 

See also 8 blr 851 in Note 1 to Section 435. 

5. Wrongful loss or damage to the public or to any person.— 

The expression “wrongful loss or damage” in Section 425 means loss or 
damage by unlawful means. 59 BOM 177 : 37 blr 96 (P. Bagul ), R had 
a right of way for the carts through the field belonging to C To protect 
his field from water, G erected stone dams, the effect of which was that R 
was prevented from exercising his right. R , therefore, obtained an injunction 
from the Mamlatdar’s Court restraining C from obstructing R in the enjoy¬ 
ment of his right. C failed to obey the injuction. R thereupon got the 
dams demolished by his men. It was held that R was rightly convicted of 
mischief for he could not himself abate the wrongful obstruction of his 
easement. (Section 36 of the Indian Easements Act, 1882). 51 BOM 487 : 

29 blr 484 ($ipru). 

The land in which was 6”s well, which R damaged or destroy¬ 
ed, was not in the land belonging to R , at all, even if it was in P’s 
land, R cannot be entitled to go upon his own land and by violence destory 
the property of C. In 7 blr 86 (Dinkar) the following passage occurs in the 


79. AIR 1953 Trip 7 (2) : Cr IJ 1460 
(Sashi Bhusan ). 

80. 13 Cr LJ 536 : 15 1C 808 : 5 SLR 


81 . 


263 (Akidullah), 
4 Cr LJ 446 : 


8 blr 851 ( Nandey - 
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gment : “But the owner of the land would have no right, merely because 
of the trespass, to destory whatever property of the trespasser he found, upon 
the premises. If a trespasser left his watch in the room of another person, 
that would not justify the other person in smashing the watch or throwing, it 
down a well,” 1943 KAR 7 : AIR 3943 Sind 127 : 44 Cr LJ 654 [Abdul 
Hussain ). 

A servant of a proprietor who has voluntarily surrendered his estate to 
the Court of Wards does not commit criminal trespass or mischief by cutting 
or removing bamboos, etc . growing thereon, for the benefit of his master, 
under the circumstances of the case. 38 CAL 180 (Parmtskwar). 

C built a wall obstructing a public way. Immediately after this, D and 
F, who were members of the public, in the bona fide exercise of their right, 
of way, pulled down the wall. It was held that D and F were not guilty 
either of rioting or of mischief or of criminal trespass, 39 MAD 57 
(. Dharmalinga). 

There is no statutory provision in India justifying a private person or 
a member of the public in demolishing a building and causing loss to 
another person by way of abating a nuisance. Complainants rebuilt their 
houses which abutted a public street. A portion of the super-structure was 
an encroachment on a portion thereof. The accused gathered there for the 
purpose of abating what they considered to be a public nuisance, and 
demolished a portion of the super-structure which stood on the encroached 
portion. The harm caused by the encroachment was not of such a nature 
and so imminent as to justify the accused to take the law into their own hands 
and demolish the super-structure. It was held that, as the accused had no 
right of abating the public nuisance, the demolition of the super-structure by 
them had no justification in law, the loss caused to the complainants by such 
demolition was wrongful loss within the meaning of Section 23, I.P.C., and 
the accused were guilty of the offence of mischief. 57 MAD 351 ( Narasim - 
halu ). 

If the auction-purchaser destroys the property which he purchased, he 
does not cause any mischief under Section 425. The principal ingredient of 
the offence under the section is that there must be an intention to cause 
wrongful loss or damage to the public or to any person. AIR 1922 Pat 197 
(Ram Krishna ), 

A dominant owner, having a right of away over land belonging to an¬ 
other, has no right himself to remove an obstruction unless his right of way is 
impaired by it. If he does so, he has employed unlawful means and if loss 
of property is caused thereby to another, he is guilty, under Section 426. 

1938-1 GAL 680 (Hurt). 

The owner of an animal who buries it after its death is not guilty of 
mischief or any other offence, although he does so with the express object of 
preventing the Mahars of his village from taking its skin according to the 
custom of the country. 8 BOM 295 ( Gouinda ). 

If it was a flowing river, and on the date of occurrence the Hood was 
high, and if no fencing had been put up to shut up the fish in any manner, 
and they were free to escape in any direction they pleased, (ambiguous) the 
act of the accused could not possibly diminish the value of the fishery, or 
cause any change in the property, supposing that fishery is property within 
the meaning of Section 425. 15 CAL 388 (. Bhagiram ). 
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changed the situation of the bamboos (they were not otherwise des¬ 
troyed or injured) in so far as to put an end to their continuance in the form 
of structure. The Civil Court decided that S was not at that time legally 
entitled to have those bamboos put together in that place in the form of a 
na.wbut-khana, and consequently there was no causing of wrongful loss in the 
act done by R. 3 GAL 573 ( Rajcoomar ). Members of a Municipal Committee 
do not commit mischief if on their resolution a tree within Municipal limits 
is cut for a public purpose. 1878 PR 9 (Amir Chand). 

The accused cut down crops planted by the complainant on land to 
which he had no right whatever. The Appellate Magistrate considered that 
it was probable that the accused believed that they were acting within their 
rights in doing what they did. It was held that the accused were not guilty 
of the offence of mischief, for there could have been no intention to cause 
wrongful loss, or knowledge that they were likely to cause wrongful loss or 
damage. The complainants could have no possible right to the crops. The 
ownership of the plants went with the ownership of the land. 1 Cr LJ 668 
(Nga Si). Selling bricks of a mortgaged house which had tumbled down is 
not mischief. 82 It is no mischief if a person innocently removes a barricade 
placed by a Municipality on a piece of land in front of his house, which 
impairs his ingress and egress to or from the said house. 83 

An agent of a landlord accompanied by a bailiff broke open the door of 
a room in his cliawl, in the possession of a tenant, in execution of a distress 
warrant issued against the tenant for non-payment of rent. It was held that 
there was no offence of mischief, because the bailiff, if he improperly broke 
open the door, was acting mistakenly in what he supposed to be his duty, 
and the landlord’s agent, who assisted him, had neither the intention 
nor the knowledge which is an essential in the definition of mischief. UC 949 
(Kaikhusro). 

If Q. removes a wall constructed on his property by P, it is not mischief, 84 
It is not mischief to cut down a tree under which the idol of a deity is allow¬ 
ed to be placed on certain occasions. 1 Weir 496 (V. Purnanandan ). 

The auction-purchaser does not commit any criminal act in going to 
assert his title and to take possession of the purchased property by ousting the 
judgment-debtor. A rightful owner is entitled to physically turn out a tres¬ 
passer, but is not entitled to use more force than is reasonable to defend his 
possession from a trespasser. AIR 1922 Pat 197 ( Ram Krishna). 

To constitute mischief it is necessary that there should have been an 
intention to cause wrongful loss or damage to the public or to any person. 
Wrongful loss as defined in Section 23 means loss by unlawful means of pro¬ 
perty to which the person losing it is legally entitled. Where, therefore, the 
complainant was not legally entitled either to the land or to the crop standing 
on it which he had sown, as he had no permission to cultivate the land or 
raise any crop thereon, the act of the accused in allowing his cattle to enter 
and graze on the land does not amount to mischief. The first explanation to 
Section 425 does not apply to such a case. 1948-1 MLJ 330 : AIR 1948 Mad 
473 ( Vaiyapuri Goundan). 

R was charged with having committed mischief by digging out tombs of 
the forefathers of the complainant, standing on R's land. It was held that he 


82. 6 CWN 34 (Bhutan Mohan). 

83. UC 745 (Abdul Aziz). 


84. 1887 AWN 101 ( Shankarlal). 
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not be convicted of mischief as the tombs put up on land which came 
into the possession of others passed with the land. 4 blr #3 (Chotutilly ). 
Contra l Weir 496 ( Rumala ). 

Illegal seizure of cattle and taking them to the pound is no offence. It 
does not amount to the offence of mischief as it is not causing such a change 
in the situation of property as diminishes its utility or value: the act does 
not do so per se, and the cattle when released are as useful as ever. AIR 1943 
Oudh 280 : 44 Gr LJ 640 : 207 IC 374 (Dayal), 

If the owner of the land finds a trespasser on his land using the owner’s 
tools no doubt the owner would commit no mischief in destroying or remov¬ 
ing those tools even though by doing so he might deprive the trespasser of the 
means of benefitting by his trespass. But the owner of the land would have 
no right, merely because of the trespass, to destroy whatever property of the 
trespasser he found upon the premises. 2 Cr LJ 55 : 7 blr 86 ( Dinkar ). 

A private party, having aright of easement, is not entitled to take the 
law in his own hands in order to remove an obstruction unless it actually 
amounts to nuisance. 1938-1 GAL 680 (Hart). 

If the damage to the complainant’s properties caused by the demolition 
of the walls and the terrace can be deemed to be wrongful loss, then the 
essential element necessary to make out the offence of mischief exists. Under 
Section 23, wrongful loss is loss by unlawful means of property to which the 
person losing it is legally entitled. If the demolition of the walls and the 
terrace undertaken by the accused has no justification in law, then the loss 
caused to the complainants by reason of that demolition must be deemed to 
be by unlawful means. Unless these accused have got a right of abating a 
public nuisance, the acts done by them can in no sense be deemed to be 
lawful. 57 MAD 351 {Narsimhulu). 

Any person who contracts to purchase property, and pays in a portion 
of the purchase-money, has such an interest in that property, although his 
title may not be complete, or his right final and conclusive, that the destruc¬ 
tion of such property may cause to him wrongful loss or damage within the 
meaning of Section 425. 12 GAL 660 (Dharma Das). 

Where the accused were put into possession of land and crops by a 
Civil Court under Order XXI, Rule 95, G. P. C., they are entitled to cut 
the crop standing on it, whether ripe or unripe, and they cannot be convic¬ 
ted under Sections 143 and 427. 85 No mischief is committed by damage 
done to one’s own property* 88 The house was the property of M and he 
was in possession and, therefore, there was no justification for P to dismantle 
the house which amounted to a mischief. AIR 1923 Pat 361 : 73 IC 158 : 
24 Cr LJ 542 (Tanak). 

Owner of land has no right to destroy the property of the trespasser. 
To do so would be to commit mischief. 87 

6. Bona fide claim of right. —C’s house encroached upon a tiny bit 
of land belonging to D. The parties had in dispute regarding their bound¬ 
ary wall between their adjoining plots. D in the bona fide belief that the 
encroached portion belonged to them demolished it and took away the 


85. AIR 1936 Cal 157 : 37 Cr IJ 524 : 
161 IC 974 (2) (Arman). 

86. AIR 1926 Pat 244 : 93 IC40 : 27 Cr 


LJ 392 (Jang Bahadur). 

87. 1964 Ker LT 757^(1,964) 

(Cr) 617 (Ouseph). 
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ever reprehensible or high handed their action might have been, D could 
not be convicted under Sections 379 and 427. 88 If a person enters on land 
in the possession of another in the exercise of a bona fide claim of right, and 
without any intention to intimidate, insult, or annoy such other person, or 
to commit an offence, then, although he may have no right to the land, he 
cannot be convicted of criminal trespass. So also, if a person deals injuri¬ 
ously with property in the bona fide belief that it is his own, he cannot be 
convicted of mischief. 2 ALL 101 ( Budh Singh). See also 18 WC 25 
(i Skistidur ), where it was held that a person exercising a supposed right of 
fishery in a bona fide manner, without any intent to intimidate, insult, or 
annoy, or to commit an offence, could not be convicted of criminal trespass. 
C and D were neighbours. Their houses were divided by a wall, which C 
claimed as his own, but which, according to Z), was a party-wall. D gave 
a notice prohibiting C from raising the height of the wall. The very next 
day C raised the height. Whilst C was absent, D went into his house and 
demolished the new addition to the wall. D was thereupon prosecuted for 
the offences of house-trespass and mischief under Sections 451 and 426. D 
immediately filed a civil suit against C and obtained an interim injunction 
restraining him from raising the wall. The injunction was made absolute 
soon after At the trial, the Magistrate treated the wall as C’ s private pro¬ 
perty and convicted D of offences charged. J9 having applied under revi- 
sional jurisdiction, it was held that inasmuch as there was a bom fide claim 
of right by D to the wall in dispute and as D had entered C’s house and 
pulled down the addition in his absence, the offences charged were 
not made out against D . 26 blr 978 : AIR 1924 Bom 486 (Balkrishna ). 

It is not for the Magistrate to decide that the complainant had no right 
to raise the trees. 89 

Tenant in bona fide assertion of right and not intending to cause loss to 
another cutting tree on his holding is not guilty of an offence under Section 
426. 90 Bona fide claim to property removed is no mischief. 91 If a person 
removes an obstruction from property which is not his own, but which he 
believes to be his own and thereby causes loss, yet as he had not the intention 
nor the knowledge which are necessary to constitute the offence, he cannot 
be convicted of mischief, and the matter is one for Civil Court. 92 

Mens rea is one of the essential ingredients of the offence of mischief and 
if the accused honestly believed in good faith that he had the right to do 
what he did, even if he did not in law have that right he cannot be said to 
have had the necessary intention or knowledge that he was likely to cause 
wrongful loss or damage. Where, therefore, a person over whose land pro¬ 
ject some poles supported for a scaffolding erected by the owner of the ad¬ 
joining house honestly believes that the projection is a trespass and removes 
the projected poles by reasonable means, the person must be deemed to have 
acted bona fide in the exercise of what he believed to be his rights and cannot, 
therefore, be guilty of an offence of mischief. 93 Where a site belonged to 
the villagers generally and had been set apart for public purposes, they are 
entitled as a matter of law to remove the obstruction to the enjoyment of the 


88. 51 Cr LJ 1333 : AIR I960 Ori 196 ; IC 898 (S. C. Sen). 


16 Cut LT 78 (Sada). 
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89. AIR 1963 Mani 15 (Khaija Waiphei). 

90. AIR 1920 All 215 (2) : 58 IC 828: 


21 Cr LJ 828 {Pitam Singh). 
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91. AIR 1924 Cal 805 : 26 Cr LJ 194 : 83 
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and the mere removal of the walls built on site by the complainant 
would not amount to a criminal offence. The common object of demolish¬ 
ing the walls cannot in these circumstances be regarded as an unlawful one- 04 
Where water draining from the complainant’s mill is polluting the water 
supply and so damaging the crops and rendering the water unfit for drink¬ 
ing, the accused in taking steps to prevent the contamination of their drink¬ 
ing water supply, act under colour of a right so to do and they, therefore, 
cannot be convicted of forming members of an unlawful assembly and com¬ 
mitting mischief under Sections 143 and 426. 05 

Where the accused acting in good faith and under a bona fide belief that 
he was entitled to the possession of certain land delivered to him by the 
Court in consequence of his. purchase at an auction sale, cut away a ripe 
growing on the land in its full time, it was held that he was not guilty 
of the offence of mischief. 06 A raiyat surrendered his holding to the land- 
loid. Ihe latter took possession of the land, dispossessing an under-raiyat 
tv ho had been brought on the land by the raiyat and uprooting the seeds 
sown by the under-raiyat. It was held that after surrender the position of 
the under-raiyat was that of a trespasser so far as the landlord was concern¬ 
ed and the action of the landlord being a bona fide claim of right, the con¬ 
viction was illegal. 97 Where accused put up a hut on a piece of land to pro¬ 
tect the tight they believe themselves to possess, they cannot be punished of 
an offence under Section 426. UC 465 (. Nandu ). See also 12 WC 1 ( Bakar). 

6-a. Invasion of civil right.— See AIR 1958 Cal 668 in Note 1. 

7. Causes the destruction of any property or any such change 
in any property or in the situation thereof as destroys or diminishes 
its value or utility or affects it injuriously. —See illustrations. Where C 
had for the purpose of removal placed certain goods upon a cart, andZ) came 
and unyoked the bullocks, and turned the goods off the cart on to the road, 
and C thereupon went away at once leaving them lying there, it was held 
that under these circumstances a conviction under Section 341 could not be 
sustained ; but that there was such “mischief” as to bring the offence within 
Section 425. 12 CAL 55 tfuggeshwar). 

The damage contemplated in Section 425 need not, necessarily, consist 
in the infringement of an existing, present and complete right, but it may be 
caused by an act done now with the intention of defeating and rendering 
infructuous a right about to come into existence. 12 CAL 660 (Dharma Das). 

In order to maintain a conviction under Section 425 it is necessary that 
the loss or damage must be clue to any act of the accused which causes des¬ 
truction of the property itself by reducing its value or utility. Thus where 
the accused was alleged to have cut and taken away the sugarcane crop 
of the complainant and when she protested about it, the accused beat her and 
her nephew and the accused was, on these facts, convicted under Section 427, 
it was held that though the accused caused wrongful loss or damage to the 
complainant when he removed the sugarcane crop which belonged to her, 
it could not be said that this loss or damage was caused to her - ’ due to the 
destruction or damage of the sugarcane crop itself. The mere cutting of the 
sugarcane crop, which was ripe did not amount to any mischief to the crop 


94. AIR 1940 Mad 747 : 41 Cr Lj 807 : 
189 IC 827 (Suryatuirayanamttrihi ). 

95. AIR 1929 Mad 833 : 31 Cr LJ 225 ; 
121 IC 159 {Veeraswami). 


96. AIR 1917 Pat 336 : 40 IC 750: 18 
Cr LJ 750 ( TaUka r). 

97. 29 Cr LJ 642 : HO IC 98 (Hat 
Prasad). 
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%1the sense contemplated in Section 425 and hence the conviction under 
Section 427 could not be maintained. AIR 1957 All 405 (Sippatar Singh) : 
Or LJ 702. 

To constitute an offence of mischief within Section 425, Penal Code, 
there must be the intent or knowledge on the part of the person concerned to 
cause wrongful lessor damage. There must be either destruction of the 
property or some change in the property or in its situation which has the 
effect of destroying or diminishing its value or utility, or in any event, the 
property must be injuriously affected. Where the accused ploughed and 
sowed the fill low land covered with babla trees in the possession of the com¬ 
plainant, it was held that though the act of the accused may be unlawful, 
it did not constitute the offence of mischief. AIR 1957 Cal 385 ( Bata 
Krishna ) : 61 OWN 404. 

Certain Hindus present at a caste dinner had sat down to partake of the 
food which had been served to them, when certain other members of the 
caste came, and, after telling those who were seated to move to another 
place, which they refused to do, threw down a shoe amongst the men who 
were seated, the persons who threw the shoe were convicted of mischief, on 
the ground that their action had polluted the food, and had, from a Hindu 
religious point of view, rendered it unfit to be eaten. It was held that this 
conviction was wrong. 24 ALL 155 (Moti Lal). 

The word “property” in Section 425 means some tangible property 
capable of being forcibly destroyed, but does not include an easement. UC 
387 ( Keru )„ Section 425 does not necessarily contemplate damage of a 
destructive character. It requires merely that there should be an invasion of 
right, and diminution of the value of one’s property, caused by that invasion 
of right, which must have been contemplated by the doer of it when he did 
it. 12 CAL 55 (Juggeshwar ). 

The expression “destruction of any property” and “such change in any 
property or in the situation thereof as destroys or diminishes its value or 
utility or affects it injuriously” in Section 425 carry the implication that 
something should be done contrary to the natural use and serviceableness of 
such property. 52 MAD 151 (R. Ayyar ). It is an act of wilful mischief for 
any person to make a breach in the wall of a canal. 34 ALL 210 ( Bansi ). 

D , as lessee of Government, held rights of fishery in a particular stretch 
of river. C, by diverting the water of that river, converted the bed of the 
river for a considerable distance into dry land, or land with a very shallow 
covering of water upon it, and by so doing he was enabled to destroy, and 
did destroy, very large quantities of fish, both mature and immature. It was 
held that when C deliberately changed the course and condition of the river 
in the manner described to the detriment of D, he was guilty of the offence of 
mischief. 28 ALL 204 ( Chanda ). Mere omission to give light to the house 
by failing to switch on the light does not involve change in the property, even 
though it may diminish its value or utility, and therefore does not constitute 
the offence of mischief. The word “change” in Section 426 means physical 
change in composition or form. AIR 1928 Sind 49 (1) : 28 Cr L] 960 : 105 
IC 672 {Abdul Rahman). 

Unauthorisedly (without a permit) allowing goats to graze in a forest, 
the grazing rights in which are restricted to permit holders, is not mischief as 
grass is only put to its normal use by such act. 52 MAD 151 (/?. Ayyar). 
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The change contemplated under Section 425, in order to constitute 
“mischief**, is some physical change in the property. Accordingly, where a 
landlord, in breach of an agreement with his tenants, omitted to pump water 
into their flats from a central reservoir without, however, interfering in any 
way with their taking water from the central reservoir, such omission did not 
constitute such a change as would make it “mischief”. 1948-1 CAL 329 
(R. Pandey) : AIR 1948 Cal 197 ( Ramdas). 

It must be proved that the accused caused the destruction of some pro¬ 
perty or some such change in any property or in the situation thereof, as 
destroyed or diminished its value or utility or affected it injuriously. Until 
such result of the accused’s act is established, his intention or knowledge need 
not be considered, 98 To cut ripe crops which are grown to be cut is not to 
destroy them or affect them injuriously within the meaning of Section 425 
and is not mischief." Gutting an unripe crop affects it injuriously. 1 

D threw large pieces of brick at; the back of C*s house. There was no 
one in the house at the time, C being on the ground in front of the house. 
It was held that there being no evidence in the case that human life or the 
personal safety' of others was endangered by i)’s act, the conviction under 
Section 336 was not justified. The only defined offence which was applicable 
to the case was mischief under Section 426. 10 Cr LJ *552 FR : 4 IG 293 

(Ma Nyein Gale), Mischief is committed where the branches of complai¬ 
nant’s trees were cut at the instance of the accused with the knowledge that 
the cutting of branches was likely to cause wrongful loss or damage to the 
complainant. AIR 1927 All 610 ( Md . Hasan), 

Gutting down of trees without impairing value does not amount to mis¬ 
chief. AIR 1918 Pat 323 : 44 IG 451 : 19 Cr LJ 339 (Sardar Singh). 

If the assignee of the copyright of a book deletes the name of the author, 
he does not destory the property of the book or bring about a change in the 
book so as to diminish its value. AIR 1955 Pat 228 ; Cr LJ 832 (A, Bihari) 

Any value, however trifling it may be, is quite sufficient for an offence 
under Section 426, and the taking of earth from someone’s land certainly 
deprives him of or destroys some property which has some value. AIR 3955 
Gal 558 ( Golam ). 

In order to invest a Magistrate with jurisdiction to summon a person 
charged with having committed the offence of mischief under Section 426 by 
removing the fruits of certain trees, it is essential for the complainant to 
make out a prima facie case in his petition of complaint or, in his statement on 
oath, of any deterioration caused by the accused in the value or utility of 
the fruit, and unless such deterioration is made out there can be no convic¬ 
tion for the offence of mischief. 23 Cr LJ 504 : 68 IG 40 ( Gainu ). 

8. Property.~The word ‘property 3 in Section 425 means some tangi¬ 
ble property capable of being forcibly destroyed, but does not include an 
easement. 2 If the owner of land over which another or a body of others 
have a right either of passage or other use throws earth upon that land so 
that the use becomes either disadvantageous or impossible that does not 


98. 4 IC 863: 1909 PR 14: 34 PWR 
1909 {Fateh Din). 

99. 10 LK 1 : AIR 1934 Oudh 182 : 35 
Cr LJ 797 (Pahatwan) ; 18 WC 10 
{Aid. Foyaz). 


1. 7 OWN 713 (Miras Chowkidar }. 

2. UC 387 (Keru) 1951 NAG 855 
( Puniaji). ATR 1948 Oudh 97 (Sri 
Rtnn). 
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arootot to mischief within Section 425. 1930 MWN 909 : AIR 1930 Mad 

973 ( Ramaraju ). 

The remedy available to the dominant owner who has obtained a 
decree would be either to have the opposite party punished for flouting 
the injunction against him or to file a suit for mandatory injunction to 
remove the obstruction. His action in removing the obstruction amounts 
to mischief under Section 426, LP.C* The obstruction to the easement of 
light and air could not give a right of private defence of property. AIR 
1958 MP 341 ( Rao Nihalkarari) . Where the cutting off of the electric connection 
was with the intention of causing wrongful loss to the opposite parties and 
the same had resulted in causing such destruction of the property or such 
change in the property or diminution in its value or utility so as to clearly 
come within the definition, of Section 425. AIR 1959 Cal 260. 

A right to collect toll at a public ferry cannot be deemed to be 
‘‘property” within the meaning of Section 425. That section refers to 
corporeal property.and provides for cases in which such property is either 
destroyed or alterd or otherwise damaged with a particular intention. 1914 
ALL 189 (AH Ahmad). 

“Property” in-Section 425 means tangible property capable of being 
forcibly destroyed and does not include a right like an easement eio,* A 
bull dedicated and set at large in accordance with religious usage is not 
‘property’ and could not therefore be subject of mischief. 17 CAL 852 
(. Romesh ). See Note 3 to Section 428. 

Easement. — See AIR 1958 MP 341. 

9. Document or receipt; —-The destruction of a document evidencing 

an agreement void for immorality may constitute the N offence of mischief 
within the meaning of Section 426. 5 MAD 401 ( Vyapuri ). There can be 

no doubt that the act of tearing is an act of mischief, and that the postal 
receipt is the property of the post office, which has some value however small. 
2 Cr LJ 242 : 6 PLR 265 (Suhka Singh). 

10. Causing.—!) stored earth and other materials on the open space 
between his house and that of C and owing to the accumulation of water due 
to abnormal heavy rains the wall of C’s house was damaged. Section 425 
contemplates some direct act on the part of the mischief-doer either 
personally or through someone else, which leads to any of the results 
mentioned in the section. The mere storage of the material on the open 
piece of land could not have damaged C’s wall. The damage was really the 
result of the accumulation of water due to abnormal heavy rains. ' It cannot, 
therefore, be said that D caused the destruction of C\ wall. 1950 ALJ 
281 : AIR 1950 A1L464 (Karim Bux). 

11. Causing mischief by cattle.— See illn. (h), It is not mischief to 
throw stones at a buffalo which has trespassed on a field even if the buffalo is 
hit and dies. 3 4 . Certain cattle belonging to one M upon various occasions 
when in charge of a servant of Af strayed, or were driven, into the Govern¬ 
ment Gardens at Saharanpur and there caused damage. It was held that Af 
could mot on these facts be convicted of the offence of mischief. 5 Mere 


3. AIR 1939 Oudh 38 : 40 Cr LJ 138 : 
178 IC 663 (Ramroap). 1947 OWN 481 : 

AIR 1948 Oudh 97 : 49 Cr LJ 114 (Sri 

Ram). - 


4. AIR 1953 Sau 158: Cr LJ 1350 
{B. Rana). 

5. 29 ALL 565 (Madhi Hasan), 




THE INDIAN PENAL CODE 


[S. 426, Nor] 



effect or carelessness on the part of the person in charge of cattle to keep them 
from straying on the field of another is not sufficient to contitute mischief.* 
In order to constitute the offence of mischief it is not sufficient to show that 
the owner of cattle which had caused damage was guilty of carelessness in 
allowing them to stray. The prosecution is bound to show that there was an 
intention to cause wrongful loss or damage. 7 BOM 126 (Bai Bay a). The 
owner of an animal which strays on to another’s land, and causes damage to 
the corp thereon, does not, unless he has wilfully driven it upon the land, 
commit the offence of mischief. 9 BOM 173 (Shaik Raju). A person 
grazing cattle in a Government forest land which is under resettlement, can¬ 
not be convicted of an offence under Section 426, in the absence of intention 
to cause wrongful loss or damage. 4 Cr LJ 93 : 8 blr 549 (Joti Babu ). Where 
in the absence of an owner of cattle his cattle trespassed upon the Government 
garden, it was held that fact of trespass would not constitute the offence of 
mischief unless the wrongful loss or damage was caused with intent to cause 
it or with the knowledge that it would be likely caused. 6 7 Where it is 
established that an owner of cattle habitually and intentionally permits his 
cattle to stray in order that they might graze on the crops of others, then any 
instance of such straying cannot be regarded merely as a case of negligence 
and the owner is in such a case guilty of offences under Section 427, I.P.C. 
and Section 26 of the Cattle Trespass Act. 8 Grazing cattle in order to derive 
the benefit of the grazing on the Government property, viz., the grass, and 
the consumption of the grass caused the destruction of it, so far as the 
Government right was concerned. 1 Weir 492 ( Gurram ). 

The act of D in negligently allowing his cattle to stray into one's garden 
does not amount to mischief. UG 185 ( Narsu ). Where D’s buffaloes by 
straying into G* s wheat field commit mischief, C is not at liberty to set the 
criminal law in motion, his proper remedy being to impound the cattle. UG 
189 (Rangu). The accused’s buffaloes in his presence, destroyed the road-side 
trees, but he did not restrain the cattle ; the Magistrate convicted him under 
Section 426. The Sessions Judge set aside the conviction thinking it to be a 
case of negligence only and not of wilful conduct . It was held that the 
Magistrate was right. Driving of the cattle on to the road and then not 
controlling them in doing what they were almost certain to do, unless 
prevented, might be regarded as a causing of damage. UG 318 {Vitim). 

The allowing of a buffalo to stray without a keeper does not constitute 
the offence of mischief. To support a conviction under Section. 426, it 
must be proved that there was an intention to cause wrongful loss or 
damage, or to cause damage by wilfully turning an animal into an 
enclosure, or at least that the accused was present and able to restrain the 
animal from causing damage and did not restrain it from so doing. UG 357 
(Narsu ). 

The offence of mischief is not committed where a person unauthorizedly 
allows goats to graze in a forest, the grazing rights in which are restricted to 
holders of permits, as by such an act the grass is only put; to its normal use. 
52 MAD 151 ( R . Ayyar). A person can be convicted under Section 425 
for sending his cattle to graze on the bund of a tank belonging to the 
complainant. 9 See also AIR 1955 Trip 1 : Gr LJ 736 where elephants were 
allowed to damage a sugarcane crop. 


6. AIR 1953 Trip 7 : Cr LJ 1460 (Sasht), 

7. 1 Cr LJ 1097 : 1904 PR 23 (Ghazi). 

8. AIR 1919 Bom 59 : 20 Cr LJ 387 : 


50 IC 905 {Punjagodad). 

9. AIR 1912 Mad 724 (1) : 204 IC 
1942-2 MLJ 545 (Palaniandi). 
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12. Complaint. —An offence under Section 426- is not one that , is 
covered either by Section 198 or by Section 199, Cr. P.C., and that being 
so in respect of an offence under that .section the complaint of the person 
aggrieved is not essential. Therein no 'warrant for enlarging the scope of 
these provisions. 1952 Cr LJ 348. ; AIR 1955 Mad 170 ( 'Miithuvcdi ). 

13. Proof.— All the necessary ingredients must be proved by the 
prosecution. 25 WC 65 (/. C\ Mundle). The ingredients are the headings 
of Notes 4 and 7. Where in a case regarding mischief to land, the defence 
raises a bona fide plea of right to the land, the Magistrate should determine 
whether the accused acted with any such intent as made his act criminal, 
vi&, any such intent as is mentioned in Section 425. UC 432 ( Mahadshet ). 

For the purpose of convictions under Sections 447, 352 and 426, if the 
complainant alleges his possession and if he succeeds iri establishing if he 
would succeed in establishing the commission of the offence under Section 
447. It is not necessary for the Court to hold that the land really belonged 
to the complainant. AIR 1954 All 650 ( Baldeo ). 

Documentary evidence of title of recent date cannot afford a safe basis 
for the purpose of finding persons guilty of charges under Sections 147 and 
427, relating to possession of. AIR 1955 Cal 474 ( Paritosh ). 

14. Conviction. —Where in a trial of an offence under Section 425, the 
judgment of trial court does not show that the court was satisfied as to under 
which of the various alternatives given in that section the case against the 
accused could come, where it had only quoted the section and held that they 
were guilty either under alternative one or the other, the finding is not 
sufficient to convict the accused. AIR 1954 Pat 309 : Cr LJ 998 ( Ramekwal). 

14 a. Conviction for mischief and for theft :— 

One view .—Where a person who has stolen an animal subsequently 
kills it for the purpose of eating it, he cannot be convicted under both Sec¬ 
tions 379 and 429, I.P.C. 10 A person cannot be convicted separately under 
Sections 379 and 429, I.P.C., for stealing an animal and afterwards killing it. 
The wrongful loss to complainant is complete with the theft and the subse¬ 
quent destruction of the animal, though it may benefit the offender, does not 
amount to mischief. 31 

Different view .—The accused was charged with the offence of stealing 
a calf of the complainant, and of commiting mischief by subsequently kil¬ 
ling it. He was convicted by the trying Magistrate of the offences of theft 
as well as of mischief under Sections 379 and 429. xA reference being made 
to the High Court by the District Magistrate that the conviction for the 
offe nee of mischief be quashed as illegal it was held that the conviction for 
both the offences was legal, as the two offences, mZ.\ theft and mischief were 
distinct offences and constituted two different acts falling within the defi¬ 
nition of theft as well as mischief. Wrongful loss to a person whose property is 
stolen may be a temporary loss so long as he is kept out of its possession without 
his consent, while the wrongful loss to a person whose property is destroyed 
is a permanant loss. The nature of the loss in both the cases is different 
and falls under the definition of distinct offences. It is, therefore, pos¬ 
sible to commit the offence of mischief in respect of stolen property even 


10. 3 PAT 804 (Hussain Buksh) ; AIR 

1916 Sind 77 : 34 IC 655 : 9 SLR 204 : 
17 Cr LJ 239 {Jam) ; 1902-1 Weir 


497 (Madar Saheb). 

11. AIR 1916 Sind 77 : 34 IC 655 : 17 
Cr LJ 239 : 9 SLR 204 {Jaw ). 
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ugh some loss has already been caused to its possessor by the offence of 
theft. 12 

It is true that the element of dishonesty, that is to say, the causing of 
wrongful loss or wrongful gain to some person, is a common element in both 
the offences of theft and mischief, The nature of the loss in both the cases 
is different and falls under the definition of distinct offences. It is there¬ 
fore possible to commit the offence of mischief in respect of the stolen pro¬ 
perty even though some loss has already been caused to its possessor by the 
offence of theft. Where therefore an accused steals a bull and subsequently 
kills it it for food, the accused is guilty both of theft and mischief and may 
be sentenced separately for each offence. 1938 JF.ANG 63 ; AIR 1938 Rang 
138 (JVga Paw Din). 

427. Mischief causing damage to the amount of fifty 
rupees. —Whoever commits mischief and thereby causes loss or 
damage to the amount of fifty rupees or upwards, shall be 
punished with imprisonment of either description for a term 
which may extend to two years, or with fine, or with both. 

Mischief causing damage to the amount of fifty rupees. —Sec¬ 
tion 427 deals with cases where the loss or damage caused by a person who 
commits mischief is of the amount of fifty rupees or upwards. See the commen¬ 
tary on Section 425. 

See AIR 1962 Guj 318 in Note 1 to Section 337. 

Model charge. —You—on or about—at—committed mischief to 
property to wit—, and thereby caused loss or damage, to the amount of 
fifty rupees or upwards, and thereby committed an offence under Section 427, 
I.P.C.. .. 

428 Mischief by killing or maiming animal of the 
value of ten rupees. —Whoever commits mischief by killing, 
poisoning, maiming or rendering useless any animal or animals 
of the value of ten rupees or upwards, shall be punished with 
imprisonment of either description for a term which may extend 
to two years, or with fine, or with both. 

1. Mischief by killing or maiming animal of the value of ten 
rupees. —Section 428 deals with mischief by killing, poisoning, maiming or 
rendering useless any animal or animals of the value of ten rupees or up¬ 
wards. See the Commentary on Section 425. too ;« ^ 

form of Section 428. 


Section 429 is an aggravated 


2. Maiming. —The word ‘‘maiming’’ in Section 429 involves the 
notion of the of the use of some limb or member involving a permanent 
injury and not a mere disfigurement. Where nearly one-half of one 
ear of an ‘animal is cut off without impairing its sense of hearing, the 
injury does not amount to “maiming”. 13 The expression ‘maiming’ in 
Section 429 refers to injuries permanently affecting the use of a limb or other 


12. 60 BOM 627 : 38 blr 164 (B. Sutii). 
(1877) UC 129 (Genya), (1889) UC 
430 ( Krishna ) approved. 5 blr 460 
LRamia ). 6 WC 5 (.Aukuck Bhoonee). 


3 PAT 804 (Hussain Bitksh) and 1 
Weir 497 (Madar Saheb ). 

13. AIR 1916 Bom 220 : 17 Or Lj 253 : 
18 blr 289 (A. taxman )> 
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clean off at their 


11 The cutting off of the ears of a 
gowda ). Where the accused cut 
base so as to affect the 


horse is ‘maiming 5 . 
the ears of two asses 
hearing of the animals, 


it was held that they were guilty of ‘maiming’ the animals. 15 Where a 
person inflicts wounds on an animal with a spear whereby it is disabled for 
some days, his offence falls within Section 426, and not within Section 429. 

3 hlr 503 (S. Sukhal). Breaking the ribs of an animal is maiming. 1885 
SJLB 404 '{Nga San), 

Maiming may be by the hand or by an instrument. Halsbury, Vol. 9, 
Section 1536 ; 11 Cox 125 {Bullock). 

3. Any animal.— See Section 47, and Note 1 to Section 429. £7 is 

guilty under Section 428 if he kills an animal originally feroe nature# put 
reduced into possession by P. 1 Weir 498 {Subrayadu). A bull dedicated and 
set at large at the sradha of a Hindu in accordance with religious usage is 
not ‘property’ within the meaning of Section 425, and could not, therefore, 
be the subject of mischief. 17 CAL 852 {Romesh). A bull dedicated to an 
idol and allowed to roam at large is not fera bestia and therefore res nullius 
but prima facie, the trustee of the temple where the idol is worshipped, has 
the rights and liabilities attaching to its ownership. 11 MAD 144 {Nalla). 
A young calf was branded as bull at the shradha of the complainant’s 
deceased father and it used to be fed and kept at the complainant’s own 
place even thereafter. It was held that the killing of such a bull was an 
offence under Section 429, as the bull had not ceased to be the property of 
the complainant. AIR 1937 Pat 406 : 167 IC 511 : 38 Or LJ 407 ( Sulaiman ) ; 
1888 PR 34 {Bahadur Singh). 

4. Model charge. —You—on or about—at—committed mischief by 
(killing) (poisoning) (maiming) (rendering useless) [animal] [animals] to 
wit—, of the value of ten rupees or upwards and thereby committed an 
offence under Section 428, I.P.C.. . • 

429. Mischief by killing or maiming cattle, etc. of 
any value or any animal of the value of fifty rupees.— 

Whoever commits mischief by killing, poisoning, maiming or 
rendering useless, any elephant, camel, horse, mule, buffalo, 
bull, cow, or ox, whatever may be the value thereof, or any 
other animal of the value of fifty rupees or upwards, shall be 
punished with imprisonment of either description for a term which 
may extend to five years, or with fine, or with both. 

Mischief by killing or maiming cattle, etc , of any value or any 
animal of the value of fifty rupees. — See the commentary on Section 425 
which defines.mischief and commentary on Section 428. The words “bull” 
and “cow” in Section 429 include the young of those animals. The section 
specifies the more valuable of the domestic animals, without any regard to 
age, but in respect of other kinds of animals not so specified, the section 
would not apply unless the particular animal in question was shown to be 
of the value of fifty rupees or upwards. 22 GAL 457 {Hari Mandle). It is 
not an offence to hit with stones a buffalo trespassing on a field, even if the 
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? alo dies as a result. AIR 1953 Sau 158 : Cr LJ 1350 (B. Rama). Sec¬ 
tion 429 applies to killing domestic animals but not animals in forest. 16 If 
permanent injury is caused, Section 429 applies. 17 


2. Conviction.— The act or omission constituing an offence under 
Section 116 of the Motor Vehicles Act is different from the act or omission 
constituting an offence under Section 429 of the Penal Code. The act or 
omission constituting the manner of driving is punishable under the former 
section while under the latter it is the result of any such act or omission, 
that is, the fact that wrongful loss or damage is caused which is made 
punishable. Each is, by itself, a separate and distinct offence. Hence, 
Section 26 of the General Clauses Act does not invalidate the simultaneous 
conviction under both the sections. AIR 1957 Andhra 100 (Appayya). 


Model charge.—You—on or about—at—, committed mischief by 
(killing) (poisoning) (maiming) (rendering useless) [an elephant] [a camel] 
[a horse] [a mule] [a buffalo] [a bull] [a cow] [an ox] [an animal, to wit—, 
of the value of fifty rupees or upwards] and thereby committed an offence 
under Section 429, I.P.C..... 


Note .—Retain one of the brackets applicable. 


430 Mischief by injury to works of irrigation or by 
wrongfully diverting water. —Whoever commits mischief by 
doing any act which causes, or which he knows to be likely to 
cause, a diminution of the supply of water for agricultural pur¬ 
poses, or for food or drink for human beings or for animals 
which are property, or for cleanliness or for carrying on any 
manufacture, shall be punished with imprisonment of either 
description for a term which may extend to five years, or with 
fine, or with both. 


1. Mischief by injury to works of irrigation or by wrongfully 
diverting water. —Section 430 deals with a particular kind of mischief. 
‘Mischief’ is explained in commentary on Section 425.»$>e also AIR 1960 
Mad 240 (Semalai). 


A condition precedent to a conviction under Section 430 is that the 
accused has committed mischief as defined in Section 425 and it must be 
proved that caused the destruction of some property or some such change in 
any property or in the situation thereof, as destroyed or diminished its 
value or utility or affected it injuriously. Until such result of the accused^ 
act is established, his intention or knowledge need not be considered, and 
the mere fact that he has irrigated his land from a Government canal, cut 
for a period exceeding that allotted to him and has consequently prevented 
others from irrigating to the extent to which they were entitled on that 
occasion, does not constitute an offence punishable under Section 430. 18 In 
order to make Section 430 applicable, mischief, within the meaning of 
Section 425, must be committed by a person before he can be convicted 
under Section 430. 19 For a conviction under Section 430, there must be 
some infringement of right resting in some one by the act of the accused. 


16. AIR 1961 Assam (Nahin Chandra). 

17. AIR 1960 Ker 74 (Gopalakrishna). 

18. 4 IC 863 : 1909 PR 14 : .34 PYVR 


19. 


1909 (Fateh Din), 

AIR 1937 Lab 196 (I) : 38 
430 : 38 blr 1035 ( Aid. Raja). 
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l^dAL 897 ( Askutosh ). Offence under Section 430 is a grave form 
mischief as defined in Section 425 and elements of Section 425 must be 
proved. 20 

2. By doing any act which causes or which he knows to be 
likely to cause" a diminution of the supply of water.— Section 430 
applies to all sources of irrigation including tanks, ponds and irrigation 
channels. 21 

Act includes illegal omission. Thus, where permission is granted to cut 
an embankment only for twenty-four hours, keeping the embankment cut 
after the expiry of that period would fall under Section 430. 1 Weir 505 

(, Hallappa ) . A condition precedent to a conviction under Section 430 is that 
the accused has committed mischief as defined in Section 425 and it must 
be proved that he caused the destruction of some property or some such 
change in any property or in the situation thereof, as destroyed or diminished 
its value or utility or affected it injuriously. Until such result of the 
accused’s act is established, his intention or knowledge need not be consi¬ 
dered and the mere fact that he has irrigated his land from a Government 
canal cut for a period exceeding that allotted to him and has consequently 
prevented others from irrigating to the extent to which they were entitled 
on that occasion, does not constitute an offence punishable under Section 430. 
11 Cr LJ 65 : 4 IG 863 (Fateh Din). 

Where the foundation of the charge against an accoused person is that he 
cut the bank of a canal for the purpose of unlawfully obtaining water for his 
own field, in order to sustain a conviction under Section 430, it is necessary 
for the prosecution to show that the act of the accused in fact caused, or, 
but for prompt intervention, would have caused diminution in the ordinary 
supply of water for agricultural purposes. If this cannot be shown, the 
accused should be convicted under Section 70 of the Northern India Canal 
and Drainage Act, 1873. 41 ALL 599 ( Harnarain ). 

In order to prove an offence under Section 430, it is necessary to prove 
mischief as defined in Section 425, and it is also necessary to prove that the 
act committed is likely to cause a diminution of the supply of water for the 
various purposes enumerated in the section. 22 Where the accused cut the 
embankment of a pyne and drew the water to their own lands and were 
convicted of theft and mischief under Sections 379 and 430, it was held 
that the cutting of the embankment constituted an offence under Section 
430. 33 GAL 437 (Sheikh Arif ). 

Before the landlords or their agents can be convicted under Section 430, 
it must be made absolutely clear that the landlords did not have a right 
to do what they did with reference to the small khals of the abad. If the 
tenants have no legal claim to have the water in these khals preserved in 
such a way that they can use it either for purposes of agriculture or other¬ 
wise, thenWhile the conduct of the landlords may be very shabby or very 
objectionable, it is not offence under Section 430, the essence of which is 
that they have intentionally inflicted wrongful loss upon the tenants. 57 GAL 
897 (Askutosh). For charge under Section 430 prosecution has to show that 
accused has intentionally interfered with proved rights of complainant. 23 


31 


20. AIR 1930 Cal 289 : 124 IC 829 
Or LJ 751 (Ismail Biswas ). 

21. I Weir 510 ( S . C. Mangaiya) ; 1 Weir 
505 {Nallappa), 


22. AIR 1934 All 687 (2) : 35 Cr LJ 
1250 {Mewa Ram), 

23. AIR 1920 Cal 835 (1) ; 61 IC 655 : 
22 Cr LJ 415 ( Banwari ). 
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not part of the definition of the offence of causing a diminution of 
^tersupply for agricultural purposes that the act of the accused shoud be 
a mere wanton act of waste. It is sufficient that the act is done without 
any show of right. 1 MAD 262 (/?. Chetti). 

Where D received supply of water to his land from certain channel 
putting bund across it and thereby diminishing supply of water to C’s land 
which received water from same channel, he is not guilty under Section 430. 
D held lands under a tank which received its supply from a channel called 
the Dendulur channel. G was the holder of land irrigated from another tank 
which also received its supply from the same channel, but the supply 
channel to D 's tank took off from the main channel at a point higher up 
than the supply channel of C’s tank. D put a bund across the main channel 
just before the point at which the supply channel to his tank took off, and 
thereby diverted all the water flowing in the main channel to his tank, 
preventing any water from going down to C’s tank. It was held that D did 
commit mischief by putting a bund across the channel which resulted in 
diminishing the supply of water which would othewise have been available 
to C for agricultural purposes, and was guilty under Section 430. 24 If a 
supply channel is filled up or is obstructed by a dam put up or by raising 
a dam already existing, there is a change made in the channel which 
diminishes its value or utility and which, if it was done with intention 
to cause or with knowledge that it was likely to cause and if it does cause, 
wrongful loss to any person, would constitute the offence of mischief; 25 In 
order to convict a person of criminal mischief, it must be proved that the 
accused did the particular acts in question with the knowledge that they 
were likely to cause wrongful loss or damage to other persons. YVhere the 
intention was not to cause loss to anybody but to protect the accused’s own 
property which was in danger of injury, the mere fact that the accused, 
by cutting through a bund and permitting a portion of the water of a tal to 
escape, caused thereby a diminution in the supply of water for agricultural 
purposes is not sufficient to base a conviction, under Section 430, unless it be 
proved that wrongful loss or damage resulted to some person frornsuch diminu¬ 
tion in the supply of water. 11 Gr LJ 168 : 5 IG 560 {Mohammed), YVhere 
petitioners had taken more water than they were entitled to, in violation of an 
order as to turns issued by the Tahsildar, so as to cause a diminution of 
water supply to other ryots, it was held that they were rightly convicted of 
the offence of mischief under Section 430. 26 Where a dam erected by the 
complainant was cut by the accused to save their own crops, and their act 
did not cause any diminution of the supply of water for agricultural purpo¬ 
ses, and they did not know that it was likely to cause such diminution in future, 
it was held that the important element of intention or knowledge necessary 
to constitute the offence of mischief being absent, the accused could not be 
convicted under Section 430. 27 Where the accused not only darns up a supply 
channel wrongfully but also opens a diverting channel, he is guilty under 
Section 430. 28 A person cutting a bund which belongs to the complainant 
and holds water required for the irrigation of his field, and letting out some 
of the water and thus diminishes the supply of water is guilty of the offence 
under Section 430, although if the bandh had not been cut the whole paddy 
crop of the accused would have been destroyed. 29 Every person has a 
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{Effect right to do a particular act upon his own land, and if a 
person breaks open his bund or opens his own sluice, no one can complain 
of it, until some injurious consequence follows from this. As soon as 
such a consequence follows, the injury and not the original act 
becomes a cause ol action. In such a case the mischief would consist, 
not. in breaking the bund, or in opening the sluice but in flooding or 
withering up the complainant’s crop. But where the property was not 
of the accused but Government property (kotwah) and the mischief com¬ 
plained o.f as giving a cause of action to the Crown was the change in the 
Kotwah which diminished its utility and affected it injuriously, it was held 
that it was not necessary ior the Crown to rely on the injury caused to the 
lands of other persons who were receiving water as giving a cause of action 
and to prove actual damage resulting therefrom. The words “diminution 
of the supply of water for agricultural purposes” in Section 430 cannot be 
limited to those cases only where the water has been allowed either to go 
waste or has been diverted for non agricultural purposes. The section read 
as a whole also refers to cases where the water is intended for use by parti¬ 
cular persons for particular purposes and is diverted by an accused person 
for his own purposes though of a like nature. 30 Taking water without right 
and causing deprivation oi full supply to person entitled amounts to an 
offence under Section 430. Cutting of bund and causing loss of water 
amounts to an offence under Section 430. Deprivation or wrongful loss to 
rightful owner with whatever intent is offence. 31 Where the accused did not 
damage the canal or any of its banks or openings in any manner but only 
continued to take water from the canal even after the end of their turn, it 
was held that there was no offence,under Section 430, 82 

A person cannot commit mischief against himself. Therefore, where 
the accused on a particular day closed the regulator of the canal and thereby 
rendered it dry without the permission of the Public Works Department at 
the instance of some of the zamindars and it is not shown that any zantindar 
other than those at whose instance the regulator was dosed had their turn 
to take water irom the canal on the particular day when the regulator was 
closed, it cannot be said that any wrongful loss or damage was caused to 
any person by the closure of the regulator and hence no offence of mischief 
can be said to have been committed. 1943 KAR 3 : AIR 1943 Sind 130 
(Chimandas). A closed a water-course without obtaining any permission to 
do so, and thereby diminished the supply of water received by certain fields 
belonging to B lower down the water-course. He was convicted of mischief 
under Section 430. It was held that as there was nothing on the record 
to show that B had any legal right to the water intercepted by A, it was 
not proved that B s loss was wrongful, and the offence of mischief was 
therefore not established. 7 Cr LJ 448 : 4 LBR 149 (Tun Aung). 

Where the accused closed a water-course by which water had been 
supplied to the complainant’s land, he was held not to have committed 
mischief, under Section 430, by the diminution of the supply of water, as no 
damage was alleged to have been caused by the stoppage of water to any 
crop on the land. UC 217 ( Kalaya ). Where the accused bunded up a 
channel carrying water to the complainant’s land, it was held that no offence 
under Section 430 is committed, unless the complainant showed that he had 


30. AIR 1927 Sind 39 : 98 IC 49 : 27 
Cr LJ 1233 ; 21 SLR 107 ( Ltikman ). 

31. AIR 1918 Mad 72 : 19 Cr LJ 356 


( C.Pitlai ). . 

32. AIR 1937 Lah 196 (1) : 38 PLR 
1035 : 38 Cr LJ 430 (Met. Raja). 
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■sojOd right to carry water to his fields through the channel. 33 Where the 
accused not only dams up a supply channel wrongfully but also opens a 
diverting channel, he is guilty under Section 430. 34 

The change contemplated by Section 425 is some physical change in 
the property. Where the landlord agrees to pump water from the central 
reservoir to the flats of his tenants for some charge, omission on the part 
of the pumpman or the landlord to pump water on certain days does not: 
amount to ‘mischief’ within Section 425. It may at the most be a breach 
of contract for which the landlord may be liable for damages. 51 CWN 
751 : AIR 1948 Cal 197 (Ramdas ). See also 7 Cr LJ 296 : 28 AWN 55 : 5 
ALJ 159 (Tajuddin). 

3. Bona fide claim. —Where a complicated question of civil law has 
to be considered, before it can be decided whether the tenants have any actual 
right to this water or not, then the police court is not only a very suitable 
place for the discussion of such right, but the prosecution would probably 
fail upon the ground that the landlords might honestly have thought that 
they had the right which they claimed. 57 CAL 897 ( Ashutosh) ; 1 Weir 
505 (Athinarayana). 

In a complaint under Section 430 regarding cutting off of a supply of 
water by the accused, it was held that the matter being pre-eminently for a 
civil Court, criminal Court should not convict the accused. AIR 1927 All 
112 : 98 IC 474 : 27 Cr LJ 1354 (Gulab Singh). 

Where upon the evidence it appeared that the complainant was the 
exclusive owner of a water-course, and that the accused had no sort of right 
to assert any claim to it, the causing of a diminution of the supply of water 
by the accused, even though in the assertion of a right, was held to be only 
an additional wrong, and to constitute mischief within the meaning of 
Section 430. 10 BOM 183 (Jagannatk). Where the closure was animated 

by the object of protecting the lands of the accused themselves which had 
been jeopardised by the opening of the middle sluice, it can hardly be said 
that the act of closing the middle sluice was “mischief”. An act like this 
which is done as it were to protect their own property and in the reasonable 
belief that no unlawful harm or damage was going to be caused cannot be 
regarded as an act constituting a criminal offence. The dispute between 
the parties is really one of a civil nature. The fact that the Amin interfered 
and exercised his own authority in the matter of the distribution of water 
which was reasonably regarded as an interference with existing rights will 
not change the aspect of the case into a criminal one. In such a case the 
Courts should decide whether any unlawful or dishonest intention has been 
established. It is not every interference with the distribution of water that 
constitute mischief under the I.P.C. It is only interference which cannot be 
justified by the assertion of a bona fide right that would constitute mischief. 
AIR 1940 Mad 306 : 41 Cr LJ 930 ( Kovvada). 

Accused knowingly diminishing supply of water without a bona fide 
claim are guilty. 35 Q. was charged with causing diminution of water supply 
to C by destroying a bund at a particular place. It was not proved that the 
bund belonged to C or that its destruction caused any diminution in its 
utility or value. It was proved, however, that (9 was in the habit of 


taking 


33. AIR 1923 Mad 141 : 69 IC 95 : 23 
Cr LJ 655 {Buddha Reddi). 
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the water from this opening to his fields under a permit and that on this 
occasion, he cut open the bund anticipating the grant of the permit. It was 
held that Q could not be convicted of mischief, inasmuch as he acted in the 
bona fide belief that he would get the permit. 38 There cannot be a conviction 
under Section 430 where there is a right or a bona fide claim or right. 
17 Cr LJ 9 : 32 IC 137 ; 20 CWN 128 (Matukdkari). 

4. Model charge.—You—-on or about—at—committed mischief by 
doing an act, to wit—, (which caused) (which you knew to be likely to cause) 
[here copy the words in Section 430 beginning from ‘a diminution’ and 
ending with ‘manufacture 5 ] and thereby committed an offence under Sec¬ 
tion 430, I.P.C. 

431 Mischief by injury to public road, bridge, river 
or channel— Whoever commits mischief by doing' any act 
which renders or which he knows to be likely to render any 
public road, bridge, navigable river or navigable channel, 
natural or artificial, impassable or less safe for travelling or 
conveying property, shall be punished with imprisonment of 
either description for a term which may extend to five years, or 
with fine, or with both. 

Mischief by injury to public road, bridge, river or channel.— 

Every word in the section and all its ingredients are important. Section 431 
does not apply to paths in jungles. 1899 PJLB 629 (JV. S. Laukke). Digging 
a trench on a waste land adjacent to a public road is not this offence even if 
incidentally it causes damage to the public road. 1 Weir 511 ( Kairlhadi ). 

432 Mischief by causing inundation or obstruction 
to public drainage attended with damage. —Whoever com¬ 
mits mischief by doing any act which causes or which he knows 
to be likely to cause an inundation or an obstruction to any 
public drainage attended with injury or damage, shall be punish¬ 
ed with imprisonment of either description for a term which 
may extend to five years, or with fine, or with both. 

Mischief by causing inundation or obstruction to public drain¬ 
age attended with damage. —Every word in the section and all its ingre¬ 
dients are important. 

433. Mischief by destroying, moving or rendering 
less useful a light-house or sea-mark. —Whoever commits 
mischief by destroying or moving any light-house or other light 
used as a sea-mark, or any sea-mark or buoy or other thing 
placed as a guide for navigators, or by any act which renders 
any such light-house, .sea-mark, buoy or other such thing as 
aforesaid less useful as a guide for navigators, shall be punished 
with imprisonment of either description for a term which may 
extend to seven years, or with fine, or with both. 


36. 21 Cr LJ 137 : 54 IC 617 : 1920 MWN 131 (Kullappa). 
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1-^ Mischief by destroying, moving or rendering less useful a light¬ 
house or sea-mark. —Every word in the section and all its ingredients are 
important. 

434. Mischief by destroying or moving, etc., a land¬ 
mark fixed by public authority. —Whoever commits mis¬ 
chief by destroying or moving any land-mark fixed by the 
authority of a public servant, or by any act which renders such 
land-mark less useful as such, shall be punished with imprisori- 
* ment of either description for a term which may extend to one 
year, or with fine, or with both. 

Mischief by destroying or moving, etc., a land-mark fixed by 
public authority. —Every word in the section and all its ingredients are 
important. 

A Magistrate making an order under Section 145, Cr. P. C. has ho 
authority to cause the property which is subject of a dispute likely to occasion 
a breach of the peace to be demarcated by boundary pillars and, con¬ 
sequently, if he does so, a person destroying or removing such boundary 
pillars is not liable to conviction under Section 434. 27 ALL 300 

(Rameshai). it is no mischief if a person innocently removes a barricade 
placed by a Municipality on a piece of land in front of his house, which 
impairs the ingress and egress to or from the said house. UC 745 (Abdul 
Aziz) 

Where a surveyor, empowered to survey an estate under Section 17 (a) of 
Act IV of 1897, put up boundary marks bona fide on land that he was not 
authorized by the notification to survey and was engaged in taking measure¬ 
ments on what he thought was the estate land, and the accused, after asking 
who he was, told him not to measure and removed the marks already set up, 
it was held that the accused was liable to conviction under Section 434, as that 
section deals with all marks fixed by the authority of a public servant without 
distinction between those fixed correctly and those fixed incorrectly and with¬ 
out reference to the propriety of his exercise of his authority in the particular 
case, and the fact that the land surveyed was not included in the notification 
of Government under the Boundary Marks Act would not justify any obstruc¬ 
tion being offered to the surveyor. Section 434 uses the words “the authority of 
the public servant”. Section 186 uses the expression “any public servant in the 
discharge of his public function”. An analogous Section, 183 uses the words 
“the lawful authority of any public servant”. The Deputy Magistrate was 
evidently of opinion that, unless the surveyor was legally authorized and was 
discharging his functions as surveyor legally and under such due authori¬ 
zation, the removal of the land-marks fixed by him would not be the removal 
of marks fixed by “the authority of the public servant” and obstruction to 
his acts would not be obstruction to his “discharge of his public functions” 
and hence the acts of the accused would not fall under Sections 434 ahd 
186. 17 Cr LJ 481 : 36 IC 161 : (1916) 2 MWN 383 ( Madhava ). 

435, Mischief by fire or explosive substance with 
intent to cause damage to amount of one hundred or (in 
case of agricultural produce) ten rupees, —Whoever commits 
mischief by fire or any explosive substance, intending to cause, 
or knowing it to be likely that he will thereby cause, damage to 
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ally property to the amount of one hundred rupees or upwards 
or where the property is agricultural produce ten rupees or 
upwards, shall be punished with imprisonment of either descrip¬ 
tion for a term which may extend to seven years, and shall also 
be liable to fine. 

1. Mischief by fire or explosive substance with intent to cause 
damage to amount of one hundred or (in case of agricultural produce) 
ten rupees. —Every word in the section and all its ingredients are 
important. “In this Act the expression ‘explosive substance’ shall be deemed 
to include any materials for making any explosive substance ; also any 
apparatus, machine, implement or materials used, or intended to be used, or 
adepted for causing, or aiding in causing, any explosion in or with any 
explosive substance ; also any part of any such apparatus, machine or 
implement.” Section 2, Explosive Substances Act, 1908 (VI of 1908). 

The accused set fire to a heap of rubbish in his field which was close 
to a protected forest. The wind carried the flames to the forest and des¬ 
troyed a part of it. It was held that on these facts the accused could not 
be convicted of the offence of mischief punishable under Section 426 for 
the facts did not at the outset show more than “mere neglect or carelessness” 
on the part of the accused to keep the fire from straying into the Govern¬ 
ment forest. 4 Cr LJ 446 : 8 blr 851 (. Nandeyappagowda ). 

The expression ‘damage to property’ in Section 435 must be construed 
with reference to Section 425 and means destruction of property, diminu¬ 
tion in its value or utility or being otherwise injuriously affected. The 
expression is wide enough to include not only the actual loss but also the 
entire incidental loss suffered by the owner. Consequently, where due to 
the mischief of the accused a thatched roof is destroyed by fire and a horse 
tied therein is badly burnt with the result that it was incapacitated and 
unfit for work for some days the correct measure of damage to property is 
the extent of loss suffered by the owner, viz-, the cost of replacement of the 
thatched roof, the cost of treatment of the horse and also the loss of income 
during the period the horse was incapacitated. 1952 Cr LJ 299: AIR 1952 
Ail 146 ( Babulal). 

436. Mischief by fire or explosive substance with 
intent to destroy house, etc. —Whoever commits mischief by 
fire or any explosive substance, intending to cause, or knowing 
it to be likely that he will thereby cause, the destruction of any 
building which is ordinarily used as a place of worship or as 
human dwelling or as a place for the custody of property, shall 
be punished with imprisonment for life, or with imprisonment of 
either description for a term which may extend to ten years, and 
shall also be liable to fine. 

1. Mischief by fire or explosive substance with intent to destroy 
house, etc. —Every word in the section and all its ingredients are impor¬ 
tant. ‘Mischief’ is defined in Section 425. See also AIR 1958 SC 813 in 
Note 13 to Section 109. 

A structure made of straw and not of bricks and mortar may be consi¬ 
dered a building if it has got the necessary furnishings needed for a building, 
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as doors, bars, etc. An ordinary double-thatched shed resting on 
bamboos or wooden or brick pillars having no doors, etc., cannot be treated 
as a building within the meaning of the term used in Section 436. The 
building referred to in the section is a building which can be used as a 
place of worship or as a human dwelling or as a place for the custody of 
property. The word ‘custody’ is undoubtedly different from the word 
‘•keeping” and it implies a sense of security which would be wanting in the 
case of a shed, which is only meant to provide shelter from sun and rain 
and which has no doors, etc., consequently, where a thatched shed for 
tethering horses is destroyed by fire due to mischief the offence falls under 
Section 435 and not under Section 436. a7 

Arson does not cease to be arson if a chapper is first pulled down and 
then set fire to. 38 The words “any building” in Section 436 may not 
necessarily refer to the building primarily destroyed by the accused. They 
may cover any other building closeby which the accused might have inten¬ 
ded to destroy. Apart from any question of intention, if the accused knew 
that he was likely by his act to destroy any neighbouring houses, an offence 
under Section 436 would be complete. 1950 ALL 798 (Baku). 

It is absolutely necessary in order to convict an accused under Section 
436 to prove that the building which he destroyed caine within one of the 
classes mentioned in the section and the words “ordinarily used” do not 
mean that other buildings are from time to time used for such purposes 
but they mean that that particular building is itself used. 39 

The accused brought kerosene oil, poured it over the furniture inside 
a room at the Railway Station and set fire to it. It was argued that a solid 
masonry building could not be destroyed by fire in this way and the accused 
were not therefore guilty under Section 436. It was held that any type of 
building might be destroyed by beat engendered by the burning of furni¬ 
ture or other articles inside the building. The accused must have known 
that there was danger of their destroying the building and were guilty under 
Section 436. 45 Cr LJ 728 : 214 IC 83 (Ram Pratap). 

2- Punishment.-— Judge has discretion in the matter of sentence, as 
Section 436 applied both to huts as well as to valuable buildings. 1st Report, 
Section 614. Arson in an Indian village is a crime which cannot be too 
heavily punished, as it causes incalculable damage to innocent persons 
who can ill afford to lose the little property that they possess. In the pre¬ 
sent case the five years’ rigorous imprisonment for an offence under Section 
436 was affirmed. 6 LK 539 : AIR 1931 Oudh 116 ( Ghafoor). 

437. Mischief with intent to destroy or make unsafe 
a decked vessel or one of 20 tons burden. —Whoever com¬ 
mits mischief to any decked vessel or any vessel of a bur den of 
20 tons or upwards, intending to destroy or render unsafe, or 
knowing it to be likely that he will thereby destroy or render 
unsafe that vessel, shall be punished with imprisonment of either 
description for a term which may extend to ten years, and shall 
also be liable to fine. 


37, AIR 1952 All 146 : Cr LJ 299 (Babu- 
lal). 

33. AIR 1953 All 749: Cr LJ 1729 


{Ataihi). 

39. AIR 1924 All 781 ; 82 IC 54 : 25 Cr 
LJ 1190 ( Khanjan ). 
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r; _ ;vMischief with intent to destroy or make unsafe a decked vessel 
or one of twenty tons burden. —Every word in the section and all its 
ingredients are important. Vessel is defined in Section 48. It is not arson 
to destroy a ship by an accidental fire caused while holding a lighted match 
to get light to steal rum from the ship’s store. Halsbury, Voi. 9, Section 
1499 ; 13 Cox 550 [Faulkner). 

438 Punishment for the mischief described in Section 
437 committed by fire or explosive substance. —Whoever 
commits, or attempts to commit, by fire or any explosive sub¬ 
stance, such mischief as is described in the last preceding section, 
shall be punished with imprisonment for life, or with imprison¬ 
ment of either description for a term which may extend to ten 
years, and shall also be liable to fine. 

Punishment for the mischief described in Section 437 commit¬ 
ted by fire or explosive substance.— Every word in the section and all 
its ingredients are important. See commentary on Section 425 and 
Section 437. 

439. Punishment for intentionally running vessel 
aground or ashore with intent to commit theft, etc. —Who¬ 
ever intentionally runs any vessel aground or ashore intending to 
commit theft of any property contained therein or to dishonestly 
misappropriate any such property, or with intent that such theft 
or misappropriation of property may be committed, shall be 
punished with imprisonment of either description for a term 
which may extend to ten years, and shall also be liable to fine. 

Punishment for intentionally running vessel aground or ashore 
with intent to commit theft, etc. —Every word in the section and all its 
ingredients are important. Vessel is defined in Section 48. ‘Dishonest 
misappropriation’ is explained in the commentary on Section 403, 

440. Mischief committed after preparation made 
for causing death or hurt. —Whoever commits mischief, 
having made preparation for causing to any person death, or 
hurt, or wrongful restraint, or fear of death, or of hurt, or of 
wrongful restraint, shall be punished with imprisonment of either 
description for a term which may extend to five years, and shall 
also be liable to fine 

Mischief committed after preparation made for causing death or 
hurt. —Every word in the section and all its ingredients are important. 
‘Hurt’ is defined in Section 319 and ‘wrongful restraint’ in Section 33§. 

Of Criminal Trespass 

441. Criminal trespass. —W hoever enters into or upon 
property in the possession of another with intent to commit an 
offence or to intimidate, insult or annoy any person in possession 
of such property, 
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or having lawfully entered into or upon such property, 
unlawfully remains there with intent thereby to intimidate, insult 
or annoy any such person, or with intent to commit an offence, 
is said to commit “criminal trespass”. 

r Local Amendment 

UriAR PRADESH. lmr Section 441 of the Indian Penal Code, 1860 
the following shall be substituted :— 

441. Criminal Trespass. —Whoever enters into or upon property in 
possession of another with intent to commit an offence or to intimidate, insult 
or annoy any person in possession of such property, or, having lawfully 
entered into or upon such property, unlawfully remains there with intent 
thereby to intimidate, insult or annoy any such person, or with intent to 
commit an offence, 

or, having entered into or upon such property, whether before or after 
the coming into force of the Criminal Law (U. P. Amendment) Act, 1961, 
with the intention of taking unauthorised possession or making unauthorised 
use of such property fails to withdraw from such property, or its possession 
or use when called upon to do so by that another person by notice in writing 
duly served upon him, by the date specified in the notice, 

is said to commit ‘criminal trespass’.” 

(Vide U. P. Act No. XXXI of 1961). 

SYNOPSIS 

6b. Adultery or sexual intercourse, etc . 

6c. Intimidate. 

6d. Insult or annoy. 


7 - Any person in possession of such properly , 
7a, Entry when complainant is absent. 

S. Having lawfully entered into or upon such 
property unlawfully remains there . 

8a. Is criminal trespass a continuing offence ? 


9. 

JO. 

11. 

12 . 


Civil trespass. 

Bona-fide claim. 

Refusal to vacate. 

Illustrations of what do not amount to crimi¬ 
nal trespass. 


1. Criminal trespass. 

2. Whoever. 

2-a Joint owner . 

3. Enters into or upon property in the possession 
of another. 

3a. Person who is not properly ejected. 

3b. Re-entry. 

4. Property. 

5. In the possession of another. 

5a. Actual or constructive possession. 

6. With intent to commit art offence or to inti¬ 
midate , insult or annoy any person, 

6a. Offence, 

1. Criminal trespass.— Section 441 defines and Section 447 punishes 
criminal trespass. The unusually vague and elastic language is used in Section 
441 which, if not closely scrutinized and strictly interpreted, might lead to its 
application to sets of facts or circumstances, for which it was never intended 
by the Legislative authorities who framed it. For it is easy enough .to 
conceive multitudinous cases, some approaching the verge of absurdity^ that 
would fall within the letter, not the spirit of the section, and which no one 
would for a moment consider it fit subject even for civil proceedings, much 
less for a prosecution in a criminal court. To lay down any rule, as to the 
extent to which its operation should be limited, is scarcely possible’, but it is 
plain that its scope must be confined within those bounds that common sense 
and sound reason dictate. 2 ALL 465 (Go bind ). An offence under Sec¬ 
tion 447 is a distinct offence from the offence contemplated by Section 127 
of the Madras District Municipalities Act. Whereas mere entry in the 
premises concerned with water supply is an offence under Section 127 and 
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Section 441, intention of such person to commit an offence or to 
intimidate, insult or annoy any person in possession of such property is the 
governing factor . 1925 Andhra WR 416 ( Alluri ). 

There must be an unlawful entry and there must be proof of one or other 
of the intentions mentioned in Section 441. It has to be found upon 
evidence that the person concerned entered a place which was in the possession 
of another and that the entry was made with a view to causing insult, annoy¬ 
ance or injury to the person concerned. AIR 1956 Cal 118 ( B . K. Gon). 

A person who has a right of entry into a building cannot be held to 
become a trespasser by reason of his failure to obtain the consent or permis¬ 
sion of the other party, or by reason of anything which he does in such 
building unless it is shown that the thing is so done was an offence or was 
otherwise of such a nature as to bring entire proceedings within the definition 
of criminal trespass in Section 441. AIR 1923 Rang 157 :75 IC 353:24 
Cr LJ 929 (Maung Skive Ku). 

Entry on land with strong hand or with multitude of people is an offence 
under the statutes of forcible entry though the person entering be entitled 
to possession. The correct view seems to be that the possession of a rightful 
owner gained by forcible entry is lawful as between the parties, but he shall 
be punished for the breach of the peace by losing it, besides making a fine 
to the king. Where breach of the peace is committed by a freeholder, who, 
in order to get possession of his land, assaults a person wrongfully holding 
possession of it against his will, although the freeholder may be responsible 
to the public in the shape of an indictment for forcible entry he is not liable 
to the other party. 

Although a trespasser whose possession has not been acquiesced in and 
who has consequently not acquired judicial possession, may be expelled by 
main force, yet he cannot be so evicted if he has been for some time in y 
peaceful and undisturbed possession, for in the words of Cockburn C. J. <f a 
person being peaceably in possession of a house, a person going in and taking 
possession without his leave, commits a trespass and all trespass implies force 
in the eye of the law. 2 Cr Lj 16! : 1 CLJ 104 ( Kailash ). 

Failure to obey a notice of ejectment is not criminal trespass. 17 Cr 
LJ 378 (TokGji), 

The question whether the complainant was in possession of the premises j 
in suit or not is a question of fact. Possession of a house delivered to the 
complainant in execution of a decree is sufficient to show that it was he who 
was in peaceful possession of it and that possession he has by keeping the 
house locked is sufficient to attract the provisions of Section 441. The 
essence of the offence is the intent in committing the offence and not the 
presence or absence of the person against whom that intent is held. That 
intention to annoy 5 may be there in spite of the fact that the person against 
whom that intention is held may not be actually present at the time of entry. 
When the dominion which the complainant had acquired over the property 
with the help of the Civil Court is invaded and usurped by the accused by l 
breaking open the lock and clandestinely entering into house, the ac t of the : 
accused could not but be a source of great annoyance to the complainant 
and one done to annoy the complainant who was in actual possession of the, 
premises in suit, AIR 1954 All 193 : Cr LJ 413 (Subhana) which relied bn 
2 ALL 465 ( Gobiml ). See AIR 1961 SC803.in Note ! to Section 424, 
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2. Whoever. —Where it is open to complainant to bring a suit under 
Section 9 of the Specific Relief Act, 1877, to regain possession of land, a 
Magistrate should not entertain a complaint of criminal trespass on cultiv¬ 
able land, unless it is made very dear upon the examination of the complain¬ 
ant that the alleged trespasser must have entered on the land with one of 

i the intents mentioned in Section 441. 40 Principal is liable for agent’s acts 
'only if he has instigated or abetted them. 193/ RANG 246: AIR 1937 
| Rang 117 {Mating Nwe). 

2-a Joint owner. —A Joint owner of land who enters upon the land 

with the intention or knowledge that he was about to do an act which wa# 

wrongful to his fellow-owners, does commit trespass. We are not in any way 
concerned with what is known in the Penal Code as a criminal trespass. 
That is a separate form of trespass which has its own express definition. 
33 ALL 773 ( Ram Prasad). Where one co-sharer built upon a piece of 
common land against the will of the other co-sharer, whose consent had been 
previously asked and had been refused, it was held that this circumstance 
alone was not sufficient to render to the co-sharer so building guilty of criminal 
trespass. 36 ALL 474 {Ram Sarup). The accused as co-owners were in 
possession, and, unless they have ousted the complainant from possession, 
which is not asserted, or have committed some destruction or waste of the 
common property as by pulling down a common wall as in Cubit v. Porter, 
8 B & C 257, or by carring away a portion of the common property as by 
digging and carrying away turf, they cannot be held to have committed 
trespass. “It is undoubtedly settled law a co-tenant cannot maintain trespass 
unless there has been ouster.” Per Lord Westbury in Jacobs v. Seward, LR 5 
HL, 478 : 3 MAD 178 {Khaja Md.). 

A joint-owner of property is entitled to have joint possession restored 
to him in a Civil Court, but he is not justified to take the law into his own 
hands to recover the possession, and if he does so, he becomes liable for 
criminal trespass. 7 Cr LJ 309 : 10 blr 285 {Gopalrao ). 

One member of a joint family cannot commit trespass on property in the 
joint possession of himself and other members. 15 WC 6 {Prankislo). 

3. Enters into or upon property in the possession of another.— 

See also Note 1. The question arises what sort of possession is here intended, 


to’ 


or 


jreawiwic i. *U-. -. , -> , ,. .... , 

express or implied, constructive, m the sense of “legally entitled 
actual as contemplated in Section 530, Cr. P.C. 

First there must be an unauthorised entry into or upon property, un¬ 
authorized, that is to say, either directly against the will of the person in 
possession, or constructively against his will, in the sense that he who enters 
has an unlawful intention, which, were it known to 3uch person, would make 
him object, forbid or prevent the entry that in ignorance of such intention 
he sanctions and permits ; or, again, if the entry has been lawfully and 
legitimately obtained, there must be an unlawful “remaining” either directly 
or constructively against the will of the person in possession, to be judged 
by the tests already explained. In either case, the unlawful entry or unlawful 
remaining must be with intent, (i) to commit an offence, («) to intimidate, 
(Hi) to insult, (in) to annoy, any person in possession of the property. The 
possession contemplated and intended by^ Section 441 must be actual in the 
sense and meaning of Section 530, Cr. P.C. 





41 , Note 3-b] of offences against propertv 



• Certain immovable property was the joint undivided property of C, G, 
and a certain other person. R obtained a decree against G for the possession 
of such property and such property was delivered to him in the execution 
of that decree in accordance with the provisions of Section 264 of Act X of 
1877. C in good faith, with the intention of asserting her right, and without 
any intention to intimidate, insult, or annoy R, or to commit an offence, and 
G, in like manner, with the intention of asserting the right of his co-owners, 
remained on such property. It was held that, under such circumstances, 
they could not be convicted of criminal trespass. 2 ALL 465 (Gobind). 

Person in possession need not be present when accused enters into or 
upon the property. 11 

If Q. enters a shop, on which the receiver in a suit - for partition, who / 
is not entitled to take possession, put his own locks, does not commit an j 
offence. 48 

A man may be guilty of criminal trespass on the land of another without 
ever personally setting foot on the land, if, for example, he causes others to 
build on the land against the wishes and in spite of the protest of the owner 
of the land. 39 ALL 722 (Ghasi). 

3 LBR 278 : 5 Gr LJ 415 (Skwe Kun), which merely laid down that a 
person who sent his servant to make an entry on land in . the possession of 
another cannot be convicted of the substantive offence of -trespass, is often 
wrongly interpreted as meaning that the principal cannot be convicted of 
any criminal offence at all. In such a case, the principal can be convicted 
of abetment by instigation of the trespass. 1937 RANG 246 : AIR 1937 
Rang 117 {Mg. Nwe). 

Inthecaseofanoffen.ee under Section 447, Penal Code, it is no part 
of the duty of the Magistrate to take upon himself the task of deciding the 
title to the property as between the complainant and the accused, the Magis¬ 
trate is concerned only with the question of possession of the land on the 
date of occurrence. AIR 1960 Trip 4 (5. Chandra). 

In a prosecution for criminal trespass it is necessary to determine in 
whose possession the property was at the date of the alleged trespass. 4 '* 
Section 447 requires it to be affirmatively and positively held that the com¬ 
plainant was in possession of the land in dispute with respect to which the 
criminal trespass is said to have been committed. AIR 1922 Pat 296 : 23 
Cr Lj 440 : 67 IC 616 (P. Mitter). 

3-a. Person who is not properly ejected.— In order to effect 
delivery of possession of an inhabited house, it is necessary to eject the 
former occupier. Where possession had not actually been delivered to’ the 
purchaser an entry by the certificate debtors does not constitute an act of 
criminal trespass. AIR 1935 Pat 355 : 16 PLT 361 : 155 IC 908 : 36 Cr LJ 
860 ( Ram Janam). 

3-b. Re-entry. -Re-entry into or remaining upon land from which 
a person has been ejected by civil process, or of which possession has been 
given to another, for the purpose of asserting rights he may have solely or 
jointly with other persons, is not criminal trespass unless the intent to commit 


41. 1964 MLJ (Cr) 115. 

42. AIR 1964 All 103 (Fazlul Hag) : 1963 


43. AIR 1918 .Vlad 574 (1) : 18 Cr LJ 
761 : 41 IC 137 (Manlripragada ). 
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a^inence or to intimidate, insult or annoy is conclusively proved. 2 ALL 
465 (Gobind). 

Where a dakhalnama only gave formal possession of the house to the 
complainant against the accused, it was held that the accused by entering or 
remaining on the land was not liable to be convicted. 44 Where a tenant 
who had been duly ejected by the process of law re-entered upon the land 
and cultivated it without the consent of the ejector, it was held that the 
tenant is not guilty of criminal trespass in the absence of proof that his 
intention was to commit an offence, insult or annoy the person in possession 
of land. In order to constitute an offence of criminal trespass, it must be 
proved that some criminal intent was present in the mind of the accused. The 
mere fact that an act is unlawful in itself does not render it necessarily 
criminal. 45 A forcible entry upon land, which had been sold in execution of a 
money decree and of which actual possession had been given to the purchaser 
under Section 318,C.P.C. without resistance or opposition by sub-tenants 
claiming under a lease of an antecedent date from the judgment-debtor and 
over which the purchaser had thereafter exercise acts of possession, constitutes 
criminal trespass. 4tt In Browney v. Dawson , (1840) 12 A & E 624, it appears 
that the trustees of a school who were entitled to dismiss the master, after 
service of notice to quit, turned him out without notice and therefore wrong¬ 
fully. He might have refused to go, but he went out quietly and gave up 
his room. He returned, however, the.next day, the 1st July, broke open the 
room and took possession ; the trustees at once gave him notice to quit and 
ejected him on the 11 th July. He brought an action of trespass, founded 
on his last possession ; the trustees relied on their previous possession ; which¬ 
ever party could establish possession between the 1st and 11th of July was 
entitled to succeed, and it was held that the plaintiff must fail. Lord 
| Denman C.J., said. “A mere trespasser cannot, by the very act of trespass, 

! immediately and without acquiescence, give himself what the law understands 
j by possession against the person whom he ejects, and drive him to produce 
his title, if he can without delay reinstate himself in his former possession, 
j Here by the acquiescence of the plaintiff, the defendants had become peace¬ 
ably and lawfully possessed as against him. He had re-entered by a trespass ; 
if they had immediately sued him for that trespass, he certainly could not 
have made out a plea denying their possession. What he could not have 
done on the 1st of July, he could as little have done on the 11th for this 
tortuously being on the spot was never acquiesced in for a moment and 
there was no delay in disputing it.” 2 Cr LJ 161 : 1 GLJ 104 ( Kailash ). 

4. Property. —Property includes a boat or ferry boat. AIR 1934 Gal 
480 : 35 Cr LJ 949 ( Dhananjay ). 

The word “property” in Section 441 do not mean only immovable 
corporeal property but includes also a ferry boat. AIR 1934 Cal 480 : 38 
CWN 665 : 149 IC 431 : 35 Cr LJ 949 ( Dhananjay ). 1 ALL 527 ( Muthra ) . 

A person plying a boat for hire at a distance of three miles from a pub¬ 
lic ferry of the complainant, cannot be said, with reference to such ferry, to 
commit “criminal trespass’’. 1 ALL 527 ( Mulhra ). 

The unlawful infringement of a right of exclusive fishery in a part of a 
public river is not an offence which can be brought within the definition of 


44. A III 1925 All 592 : 
Cr LJ 1125 (Kewal). 


IC 357: 26 45. 2 Cr LJ 83 : 1905 PR 13 (Shah Md), 

46. 2 Cr LJ 161 ; 1 CLJ 104 (Kailash). 
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Inal trespass. The law provides that whosoever enters into or upon 
property in the possession of another with a certain intent, is guilty of crimi¬ 
nal trespass. But though a fishery is property, a man who fishes in a public 
river does nor enter upon property in the possession of another, though he 
may have no right to fish there. 2 GAL 354 ( Cham ). 

5. Io the possession of another. —See also Notes 1, 3, and 3-a. Pos¬ 
session means actual possession whether founded on legal right or not. The 
sections which follow Section 441 in Ch. XVII are designed to protect pos¬ 
session as distinguished from title in the sense that the question in whom 
title to the land or property vests is foreign to the offence. The mere fact 
that the accused put forward a bona fide claim to the property would not save \ 
hirn from the consequences of the entry into the house in possession of the •( 
complainant if his intention was to take the property out of the complainant’s j 
possession without her consent and to cause wrongful gain to himself or ! 
wrongful loss to her. Where the lower Court acquits the accused in such a] 
case, the High Court, in revision, will set aside the acquittal. 47 A landlord * 
who forcibly enters on land in the possession of a tenant after the expiry of \ 
the lease ?nd dispossesses him is guilty of an offence under Section 447, even/ 
where the lease gives him the right of re-entry on its termination. 48 For the 
purpose of convictions under Sections 447, 352 and 426, if the complainant 
alleges his possession and if he succeeds in establishing it he would succeed try 
establishing the commission of the offence under Section 447. It is not neces-* 
sary for the Court to hold that the land really belonged to the complainant. 
AIR 1954 All 650 : Cr LJ 1408: ALJ 232 ( Baldeo ). See also AIR 1960 
Trip 4 (Suresh). 

Section 441 clearly means and implies that a person has to be in posses¬ 
sion of a place in the sense that he is entitled to exclude another if that other 
person enters the place. The attestation officer carrying on his duties in a 
camp cannot conceivably be held to be in possession of it in the sense the 
word possession is understood in Section 441. The possession mentioned in } 
Section 441 should be understood as meaning actual physical possession which j 
includes the right to eject or exclude another person. * 

The assistant settlement officer was functioning as public officer at the 
place and all members of the public who had business had a t ight of access 
and nobody could possibly be ejected except perhaps on special ground. 
AIR 1956 Cal 118 (B. K. Gon). 

It was not open to the criminal Court to refuse to adjudicate on the 
criminal acts complained of for the mere reason that a civil suit in respect of 
the property is pending. The criminal Courts ought to attach due weight to 
the record of delivery in deciding whether actual possession passed under the 
record. The primary duty of a Court in a criminal trial is to determine 
whether the offence complained of is made out by the evidence produced 
before it. The question of civil rights is only ancillary or incidental. The 
criminal Court may not be competent to adjudicate on civil rights of title to 
the property, but to say that the pendency of a civil suit will automatically 
oust the jurisdiction of the criminal Court is too broad a proposition of law 
to meet with approval. 49 


47. 51 Cr LJ 1167 : AIR 1950 All 653 
(Ram Kali). 

48, AIR 1917 Pat 542 : 38 IC 962 : 18 
Cr LJ 402 (Dwarka Singh). 7 WC 28 
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To constitute an offence of house trespass physical presence of the person 
in lawful possession of the house is not necessary at the time of the accused s 
entry'into such house if the evidence and the circumstances justify the con¬ 
clusion that such entry into the house, or remaining in possession of the 
house after an unlawful entry was with intent to intimidate. Insult or annoy 
the person in possession. Neither Section 441 nor Section 442, I.P.C. 

requires that the person in possession of the building must be present at the 
time of entry. 60 

It is no defence to a person who has forcibly entered on land in the 
possession of another that he was entitled to possession or had a legal right of 
entry. But a mere trespasser cannot by the very act of trespass immediately, 
and without acquiescence by the rightful possessor, give himself possession in 
any legal sense as against the person whom he ejects, and the latter is entitled 
to use force in turning him out, provided he does him no personal injury. A 
person who claims not the land, but the mere custody of it as against the 
defendant, may be forcibly expelled by the latter. A joint tenant or a 
tenant-in-common may be indicted for the forcible expulsion ol his co-tenant. 
A wife may be indicted for a forcible entry upon land in the possession of her 
husband. Halsbury, Vol. 9, Section 939 ; Collin v. Thomas, (1859) 1 F & F 
416 ; Browne v. Dawson (1840) 12 Ad & El 624. 

Superior title in will not by itself convert P into a mere trespasser so 
as to justify Qin ejecting P, if P was in possession otherwise than as a mere 
trespasser. ! Weir 522 (Ponnusami). Possession is not lost because trespassers 
come without licence and plough the land. It would put the rightful owner 
of land in an almost impossible position if after getting possession of the land 
through a Civil Court a single act of trespass is deemed sufficient to take 
away "his possession and to deprive him of recourse to the Criminal Courts.^ 
Cc nsequently, the rightful owner can file a complaint for the second act at 
trespass even though at the time he was deprived of the possession by the 
trespassers. 37 Cr LJ 720 : 162 IC 813 (. Amru). 

Where it was found that the complainant was all along in possession of a 
plot of land which he had sowed with paddy and the accused had failed m 
certain previous proceedings before the Assistant Superintendent of the Sur¬ 
vey to get this plot included in his holding, it was held that the accused’s 
going upon the land with a body of men and ploughing up the paddy seed- 
liups in spite of the remonstrances of the complainant’s servants constituted 
offences under Sections 447 and 426, even though he did so under a claim of 
title to the land, and that under the circumstances the fact that the accused 
set up a title to the land did not make the case against him one of a civil 
nature, and take it outside the jurisdiction of a Criminal Court. Semble— 
Under Section 522, Gr P. C., whenever an accused is convicted of an offence 
attended by show of force, the Court has the power to order the person who 
has been dispossessed by the accused of any immovable property by such 
show of criminal force to be restored to the possession of the same. 61 In a 
case brought against the accused for trespass upon land used by the complai¬ 
nant as a pathway, when a question of title to the land is raised between the 
thp accused cannot be convicted under Section 447, merely on the 



months, the question of title being left undecided. 5 - 



52. 5 Cr LJ 14: II OWN 171 {Rabi 
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meaning of Section 441 must be actual possession- Where the accused had 
entered upon property of which the zamindars of Chirgaon were in posses¬ 
sion and the acts of the accused were acts done with intent to annoy the 
zamindars or the Collector of Jhansi to whom the zamindars had leased their 
zamindari rights, it was held that criminal trespass has not been proved as 
against the accused. 53 Section 447 requires it to be affirmatively and positi¬ 
vely held that the complainant was in possession of the land in dispute with 
respect to which the criminal trespass is said to have been committed. 51 
Possession given for a few minutes by the act of the process-server does not 
constitute possession contemplated in Section 447. 65 The complainant had 
dug a well in the land which belonged to him. Accused I along with four 
others thinking without proper enquiry and without proper information that 
the land belonged to him went recklessly upon the land and damaged the 
well by throwing stones and earth into. Accused I generally directed the 
operations, accused 2 helped inholding the horses, while the three other 
accused 3, 4 and 5 did the actual work of destroying the well. It was held 
that even if accused 1 believed in good faith that the well was in his land and 
the complainant was a trespasser he had no right whatever to damage the 
complainant’s property in the fashion he did, and that all the accused could 
have been held guilty of criminal trespass under Section 447. 55 The comp¬ 
lainant who was a tenant and living in the house of the accused left the 
premises when the house fell down. The accused entered upon the vacant land, 
it was held that he was entitled to do so as owner of the land and that no 
offence was committed by him. 57 A mere trespasser cannot, by the very act 
of trespass, immediately and without acquiescence, give hirnself what the law 
understood by possession against the person whom he ejects and drive him to 
produce his title. AIR 1954 Sau 156 ( Kanbi ). 

5~a Actual or constructive possession.— fe also Note 7. The mere 
taking of unlawful possession of a house will not amount to either criminal 
trespass or house-trespass. An unlawful act is not necessarily an offence. 
The house in question must be in the actual possession of the complainant. 
Mere constructive possession is not sufficient. 1949-2 GAL 171 ( Satish ). 53 

CWN402 ( Modak ). 

Section 441 clearly means and implies that a person has to be in posses¬ 
sion of a place in the sense that he is entitled to exclude another if that other 
person enters the place. The attestation officer carrying on his duties in a 
camp cannot conceivably be held to be in possession of it in the seme the 
word possession is understood in Section 441, I.P.C, The possession men¬ 
tioned in Section 441 should be understood as meaning actual physical 
possession which includes the right to eject or exclude another person. AIR 
1956 Cal 118 (.Basanta Kumar). 53 CWN 402 (. S . G Modak). 61 OWN 404 
(i?. K. Ghose ). The intent to annoy and intimidate must be not with respect 
to any and every person connected with the property but with respect to any 
person in actual possession of such property. A person in constructive pos¬ 
session is not contemplated by Section 411. Further, a mere knowledge on 
the part of the accused that the result of their act is likely to cause 
annoyance or insult or intimidation to the complainant is insufficient to sustain 



55. AIR 1933 Nag 36 : 34 Ct LJ 145 : 
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of trespass. The section speaks not of knowledge but of interim 

tion.® 8 

The word ‘possession’ in Section 441 has been used in its most extensive 
sense meaning both ‘mediate’ and ‘immediate’ possession and no qualification 
whatever has been attached to it. To all intents and purposes a Government 
Officer who is in charge of his office building is in actual, physical, immediate 
possession of his office premises and the possession is of a type that he may 
exclude poachers therefrom. The mere right of access of a member of the 
public to a Government office in connection with such official business as he 
may have therein, does not divest the officer incharge of that office from 
having actual physical possession of his office building or deprive him oi a 
right to exclude all interference with it, if necessary. Entry into a public 
office is not entirely unregulated and it is the officer incharge thereof who 
always has the right to regulate it. 59 

First, there must be an unauthorised entry into or upon property, un¬ 
authorised, that is to say, either directly against the will of the person in 
possession, or constructively against his will, in the sense that he who enters 
has an unlawful intention, which, were it known to such person, would make 
him object, forbid, or prevent the entry that in ignorance of such intention 
he sanctions and permits ; or, again, if the entry has been lawfully and 
legitimately obtained, there must be an unlawful “remaining”, either directly 
or constructively against the will of the person in possession, to be judged 
by the tests already explained. In either case, the unlawful entry or un¬ 
lawful remaining must be with intent ; (i) to commit an offence, (ti) to inti- 
meadite, (Hi) to insult, (iv) to annoy, any person in possession of the property. 
2 ALL 465 (Gobind). 

The word ‘possession’ in Section 441 includes constructive possession. A 
person may be in physical possession of the property or he may be in posses¬ 
sion through his licensee or tenant or agent. Therefore, where a trespass is 
committed on land in possession of licensee with a claim to the land, the 
intention must be to cause annoyance to the proprietor and he (the proprie¬ 
tor) can be said to be the person in possession of such property within the 
meaning of Section 441. 60 

Constructive possession is included in the word “possession” in Section 
441. Therefore, where a certain house is in constructive possession of 
the complainant in that the complainant after obtaining possession 
in due course of law locks the house and goes out, such possession is suffi¬ 
cient.® 1 

MB was the owner of a house which she had let to A who, with the 
consent of the owner, had sublet it to M. A and M subsequently vacated the 
house and went to Pakistan whereupon the house was locked up by the 
Owner’s manager ’ thereafter, the applicant broke open tbe lock, and entered 
into possession of the house. It was held that, although MB could be said 
to be in constructive possession of the house, her possession was not a sufficient 
possession within the meaning of Section 442/’- 


58. AIR 1960 Cal 189 (Abdul). 

59. AIR 1963 Raj 19 (Hari Ballabh ): 1962 
Raj LW 636. 

60. AIR 1942 Oudh 104 : 43 Cr LJ 162 : 
197 1C 401 ( Bansidhar ). 

61. 33 Cr LJ 145 : AIR 1931 Mad 560 : 


135 IC 542 (Hyder). 

62. 1950 ALL 163 (Abdul Salam)* See also 

17 WC 47 (ftirr Chander), 1950 ALL 
163 was dissented from in AIR 1954 
All 193. 
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The possession contemplated under Section 442 is actual physical pos¬ 
session and not merely a power of control such as a trust scheme vests in a 
trustee. Where property is held in actual physical possession by one person 
and in juridical possession by another, it is the person in actual physical 
possession whose feelings have to be considered under Section 441. 17 Cr LJ 

378 : 35 IC 810 (Tok Gyi). 

But with intent to annoy whom ? ‘Any person in possession of such 
property’. Then the question arises what sort of possession is here intended, 
express or implied, constructive in the sense of ‘legally entitled to*, or actual, 
as contemplated in Section 530, Cr. P. G. The alleged offenders had taken 
possession of the zamindar’s property but the property itself was in the im¬ 
mediate possession of a person who did not object to possession being taken 
of it. It was held that the constructive possession of the zamindar was not 
enough to sustain a conviction for criminal trespass. 47 ALL 855 (Moti 


Lai). 


6. With intent to commit an offence or to intimidate, insult or 
annoy any person. —See also Note 1 and AIR. 1954 All 193 in \ote T See 
also Note 4 in Apx. A. For a conviction of the offence of criminal trespass the 
court should find the offence to have been committed with pne or other of the 
intentions named viz., either to commit an offence or to intimidate, insult or 
annoy the party in possession. 50 ALL 637 (Mathura Rai ). 

Where by reason of their participating in a pendown strike, the em¬ 
ployees 5 entry in the premises of the employer is unlawful or their conti¬ 
nuance in the premises becomes unlawful, but the sole intention of the 
employees obviously is to put pressure on the employer to concede their 
demands, then, even if the strikers might know that the strike may annoy or 
insult the employer’s officers, it is difficult to hold that such knowledge would 
necessarily lead to the inference of intention requisite for constituting crimi¬ 
nal trespass. The claim of the employees for reinstatement cannot, therefore, 
be rejected on the ground that their conduct amounts to criminal tiespass. 
AIR i960 SC 160 ' {P. JV. Bank). 

An office-bearer of School Committee who beats boys in absence of //, 
the head master and subsequently abuses H on his return is guilty under Sec¬ 
tion 448. 88 

There is nothing in Section 441 which requires that the intimidation, 
insult or annoyance, which is caused to the person in possession of a property 
as a result of the entry upon that property, should be instantaneous and 
continued only to the moment of entry and not caused subsequent to the 
entry. All that the section requires is that the accused should make the 
entry with the intention to insult, intimidate or annoy the person in 
possession and it is immaterial that the actual intimidation, insult or anno¬ 
yance is caused not at the time of the entry but subsequently. Io hold that 
criminal trespass implies an instantaneous intimidation, insult oi annoyance 
upon the entry into possession of a property, would be going not only 
against the plain language of the section but would also lead to state of 
lawlessness and highhanded activities. Mere temporary absence of the person 
in possession would not make any difference if the other ingredients of the 
offence of criminal trespass are established. Where a landlord broke open 
the lock of the house in the possession of his tenant in his absence and took 
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session of the same, it must have been obvious to the landlord that his 
act in breaking open the lock of the property in possession of the tenant must 
cause annoyance to him, and as a man is presumed to intend the conse¬ 
quences of his act it follows that the petitioner must have intended to cause 
annoyance to the tenant. Although it may be correct that the object of the 
petitioner was to take possession of the house in question, his act shows that 
his intention was to cause annoyance to the tenant. The landlord would be 
guilty of an offence under Section 448. 64 

The proposition that every person intends the natural consequences oi 
his act; is often a convenient and helpful rule to ascertain the intention of 
persons when doing a particular act. It is wrong however to accept this 
proposition as a binding rule which must prevail on all occasions and in all 
circumstances. The ultimate question for decision being whether an act was 
done with a particular intention all the circumstances including the natural 
consequences of the action have to be taken into consideration. It is legi¬ 
timate to think also that when Section 441 Penal Code speaks of entering 
on property with intent to commit an offence, or to intimidate, insult or 
annoy any person in possession of the property it speaks of the main intention 
in the action and not any subsidiary intention that may also be present. In 
order to establish that the entry on the property was with the intent to 
annoy, intimidate or insult, it is necessary for the Court to be satisfied that 
causing such annoyance, intimidation or insult was the aim of the entry ; 
that it is not sufficient for that purpose to show merely that the natural 
consequence of the entry was likely to be annoyance, intimidation or insult 
and that this likely consequence was known to the persons entering, that in 
deciding whether the aim of the entry was the causing of such annoyance, 
intimidation or insult, the Court has to consider all the relevant circumstances 
including the presence of knowledge that its natural consequences would be 
such annoyance, intimidation or insult and including also the probability of 
something else than the causing of such intimidation, insult or annoyance, 
being the dominant intention which prompted the entry. Thus where cer¬ 
tain persons were armed with warrants of execution for delivery ol possession 
though the date for execution of the warrants had expired, it might* be that 
they knew that annoyance would result when they went on the land for 
taking possession ; still it was reasonable to think that the intention which 
prompted and dominated their action was to execute the warrants. Further 
the persons could not be reasonably expected to know that the warrants had 
ceased to be exercisable in law. Taking the circumstances into consideration 
it was proper to hold that criminal trespass was not committed or apprehen¬ 
ded from the acts of such persons. 05 

Section 441 makes the trespass criminal, if the entry is with an intent to 
commit an offence, and for that it is not necessary that the offence must be 
against the person in possession. The entry is also criminal if the intention 
is to intimidate, insult or annoy the person in possession. AIR 1959 Trip 49 
(F. K, Ghosh). 53 GWN 402 (S. C . Modak '}> AIR 1957 Cal 385 (5. Krishna). 
AIR 1956 Cal 118 (Basania Kumar ), 

Where their original entry on the property was lawful, but they remained 
there to gamble even if they remained there to create a row, it would have 
been doubtful whether such a finding would have been sufficient, because 
it would have been as much consistent with the knowledge that they 
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#efe likely to annoy as with the intention to do so. 6 CAL 579 ( PanjaD 
Singh). 

The trespass must be with intent to commit an offence or to intimidate, 
insult or annoy the person in possession of such property. It is not correct 
proposition to say that if annoyance is a natural consequence of the act and 
if it is known to the person who does the act that such is the natural conse¬ 
quence, then there is an intent to annoy. There is a difference between intent 
and knowledge. This distinction is made throughout. Unless the accused 
had the intent specified in Section 441, he cannot be held guilty of criminal 
trespass. It would be a matter to be investigated by a Civil Court. 1949-2 
CAL 171 (Salish). 

Mere knowledge on the part of the accused that the result of their act is 
likely to cause annoyance or insult or intimidation to the complainant is 
wholly insufficient to sustain a charge under Section 447. The Court has to 
look to the state of the mind of the accused and to see whether his conduct 
is such as to lead to the inevitable conclusion that he acted with one or other 
of the intents specified in Section 441. AIR 1957 Cal 385 [Bata Krishna) : 
Cr LJ 719. The intention specified in Section 441 must be the dominant 
intention because a man may have more intentions than one. AIR 1958 Pat 
329 {Nagendra). AIR 1958 Raj 214 (Jawanmal). 

While the fact that a trespass causes or is likely to cause annoyance to 
a person in possession may by itself be insufficient to justify a conviction for 
criminal trespass, the presumption of the necessary intention may be drawn 
where a person who has absolutely no interest in land in possession of others, 
forcibly takes possession in spite of the protests of the owner. AIR 1959 Ker 
146. AIR 1950 All 157 ; AIR 1944 Mad 478. 

Intention to annoy is not identical with wish or desire to annoy. The 
Indian Penal Code has instituted and maintained a distinction between 
knowledge and intention ; and where the elements of the section require that 
certain act has to be done with a certain intent, no conviction can be had 
unless the specific intent is found established on the evidence. Mere know¬ 
ledge on the part of the accused that the result of their act is likely to 
cause annoyance or insult or intimidation to the complainant is wholly 
insufficient. 61 GWN 404 (/>. K. Ghosh).' 53 CWN 402 (S. C. Modak). 

Because an act Is illegal in the sense that it is a breach of a man’s duties 
and obligations under the civil law to obey and submit to any process that is 
sought to be enforced against him by execution or otherwise, it does not 
follow as a necessary consequence that that act is criminally unlawful and 
therefore punishable. The intent with which the act is done must be estab¬ 
lished by clear and convincing evidence of such character and description as 
the particular nature of the case requires. 2 ALL 465 ( Gobind ). 

Intention to annoy cannot be inferred from mere taking care to conceal 
presence. 06 

Where the object of a trespass is to commit an offence, such offence must 
be possible on the part of the person to be convicted of the trespass. An 
intent to commit an offence punishable .with imprisonment is not the same 
as an attempt to commit such offence. It exists before the attempt is 

also 1956 CUJ' 502 in Note 3, to 
S. 477. 
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not by itself an offence ; therefore, where* it is used 
as essential to bring a particular act within the category of criminal offence, 
and proof has been given that such an act accompanied by such afci intent 
has been committed, the offence is complete, even though the further act 
intended may not have been committed or even attempted. Where an offen¬ 
der enters the premises of his neighbour on his way to the private apartments 
occupied by that neighbour’s wife with intent to commit adultery, the 
offence of criminal trespass is complete long before the stage of an attempt 
to commit the adultery is reached. AIR 1917 Nag 90 : 47 IG 77 : 19 Or LJ 
881 ( Dhantua ). Criminal trespass depends on the intention of the offender 
and not upon the nature of the act and when the man’s intention is to save 
his family and property from imminent destruction it cannot be said that 
because he commits civil trespass on his neighbour’s land and cuts a portion 
of the bund belonging to his neighbour which he ordinarily would not be 
justified in doing, he is guilty of any criminal offence. 41 CAL 662 {Madan 
Mandal). 

In order to establish a charge of criminal trespass it is essential for the 
prosecution to prove the intention laid down in the section. Such intention 
must always be gathered from the circumstances of the case, and one matter 
which has to be considered is the consequences which naturally flow from 
the act because a man is usually presumed to intend the consequences of his 
own act. But that is only one element from which the Court has to discover 
the intention of the party who trespasses. The real intention may be to 
annoy, or it may be something else, and the annoyance a mere consequence, 
possibly foreseen, but not intended or desired. If it is the latter, there can 
be no offence of criminal trespass under Section 441. 67 A mere knowledge 
that the accused will annoy the owner of the house is not sufficient. But 
where the accused entered a house with a number of persons to set up his 
title to the house, it was held that the dominant intention of the accused was 
to set up civil title to the house to which he had no lawful claim ; but the 
accused had the subsidiary and subordinate intentions of intimidating or 
annoying the person in possession. The latter would presumably mot have 
left the house by mere persuasion, and so the accused took there with him a 
number of persons. The effect was to intimidate her and therefore he was 
guilty under Section 448. 68 Actual intention must be proved and cannot be 
inferred from the result. AIR 1929 Pat 111 : 11 PLT 80 : 30 Cr LJ 684 : 

116 IC 783 (Ramzan). Although there is no presumption that a person intends 
what is merely a possible result of his action or a result which though reason¬ 
ably certain is not known to him to be so, still it must be presumed that 
when a man voluntarily does an act knowing at the time that in the natural 
course of events a certain result will follow, he intends to bring about that 
result. 09 

Trespass is an offence under Section 441 only if it is committed with one 
of the intents specified in the section and proof that a trespass committed 
with some other object was known to the accused to be likely or certain to 
cause insult or annoyance, is insufficient to sustain a conviction under Sec¬ 
tion 448. 1949-2 CA L 171 (Saiirh ). 

The real question is whether by entering upon the property in the pos¬ 
session of the complainant the petitioners themselves had intended to insult, 


67. 59 BOM 738 : 37 blr 880 ( D'Cunha ). 69. AIR 1924 Bom 486 : 26 blr 978 (B. TV. 

68. AIR 1942 Mad 532 (2) : MWN 371 : Velhankar). 
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intimidate or annoy the opposite party. The evidence does not warrant the 
conclusion that the petitioners could reasonably be said to have constructed 
the huts in order to intimidate, insult or annoy him, although the inevitable 
result of the act of the petitioners must have been annoyance to the com¬ 
plainant. It is, therefore, essentially necessary in a case of this kind to 
examine the evidence relative to the state of mind of the person who is 
alleged to have committed the offence, and it v/ould be utterly wrong to rely 
on the result and annoyance of the complainant to react an inference of guilt 
of the person charged. The resultant annoyance or insult felt by the com¬ 
plainant is a wholly irrelevant consideration in a charge under Section 441. 
AIR 1955 Gal 515 (Harish). 

To support a conviction of criminal trespass it is necessary to prove that 
the accused entered upon the property of another with the intent of commit¬ 
ting an offence made punishable by the general criminal law or to intimidate, 
insult or annoy. UC 10 ( Vujeer ). Trespass committed with knowledge that 
annoyance will be certainly caused is an offence under Section 441. 70 Know¬ 
ledge that annoyance will be caused by act is sufficient. 71 To constitute 
criminal trespass there must be entry into or upon property in the possession 
of another person with one of the intents mentioned in Section 441. Mere 
knowledge that the entry is likely to annoy a person in possession of the 
property is not sufficient to constitute criminal trespass. But a case in which 
the entry will inevitably cause annoyance to a person in possession must be 
distinguished from one in which there is only a possibility of annoyance 
being caused. 72 

Where an accused person broke open a lock and entered a kolhri which 
was not in his possession, but was in the possession of the complainant, behind 
the back of the latter, the intention to commit an offence, or to intimidate, 
insult or annoy is clearly inherent in the act of the accused. 1944 ALL-754 
(Jamna Das), 

It must depend on the facts of each case, as to whether an intent to 
annoy the person in possession of the property entered upon can, in the 
circumstances, be reasonably inferred. 73 Person having no intention of 
causing annoyance to any one and taking measures to avoid it is not guilty 
under Section 448 although feeling of annoyance is inevitable consequence. 74 

There may be an “intent to annoy’ 7 within the meaning of Section 441 
without any primary desire to annoy. What constitutes an intent to annoy 
should be determined in each case on all the facts of the case. But generally 
speaking where a person claiming a title to property, whether his title be 
good or bad, enters without any legal justification upon property in the 
established possession of another he intends to annoy that other person. 
A man is presumed to intend the natural consequences of his acts, and if 
annoyance must inevitably attend his acts, and he does those acts without 
any reasonable justification, he must be held to annoy, even though be has 
no desire to do so and his only desire is to obtain some advantage for him¬ 
self. (Per Clark, G.J.). 


70. AIR 1933 Oudh 436 : 145 IC 626 : 34 
Or IJ 1055 (Ram Sukh). 

71. AIR' 1933 Oudh 469 : 146 IC 630 : 
35 Or IJ 124 {Mata Day at ,). 

72. 25 Cr LJ 751 : 81 IC 239 : AIR 1925 
Lah 23 (Asa Ram) which relied on 41 
MAD 156 ( VuUappa) , 26 BOM 558 : 
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Cr IJ 293 (Ram Saran ). 

73. AIR 1938 Lah 534 FB : 176 1C W • 
39 Cr LJ 756 : 40 PLR 806 (Abdul 
Majid). 

74. AIR 1919 Oudh 402 :52 IC 271 * 20 
Cr LJ 610 (Rupa). 
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the purposes of Section 441, something more than knowledge of 
probable, or even of certain, consequences is essential, and that it must in all 
cases be proved either expressly or by such necessary inference as excludes 
the possibility of any other reasonable hypothesis that the accused acted with 
intent to intimidate, insult or annoy the person in possession. In other words, 
it is not enough for the prosecution to prove or for the Court to find that the 
accused knew that his entry would in all human probability, intimidate, 
insult, or annoy; it must be affirmatively established and found that he effec¬ 
ted that entry with an intent to intimidate, insult or annoy. The word 
“intent” is, in one sense, of narrower import and more limited signification than 
the word “knowledge’ 5 . And as there is no reference whatever in Section 441 
to “knowledge 55 of the accused, and it has been made one of the essentials 
of the offence therein defined that the accused shall have acted with one 
or other of certain specified intents, it must be assumed that the existence 
of one or other of these intents, and nothing short of such, should be found 
before a conviction can properly be had. And to infer the intention with 
which a man acted, regard must be had to the act itself as well as to the 
circumstances under which it was done. 4 Gr LJ 293: 1906 PR 12 (Ram 
Sarati ).' 

Every unauthorised entry is not criminal trespass. A trespass is not 
criminal unless one or other of the intents specified in the definition of the 
offence in Section 441 is proved. The mere fact that the person in possession is 
annoyed is not enough. It must be proved that the intention of the trespasser 
was to annoy. 48 Cr LJ 785 : 231 IG 398 ( Upendra ). 10 Cr LJ 384 : 3 IC 
828 (V. Rcddi ). The offence of criminal trespass is not made out merely by 
the fact that after the riot the accused is found mjpossession, the possession 
of the complainant having come to an end some time before that oi the 
accused began. Intention to annoy in a charge for trespass cannot be 
properly inferred from something done after the complainant’s possession 
of the property trespassed upon had come to an end. AIR 1936 Pat 248 : 
37 Cr LJ 513: 162 IC 22 (Ganauri Mia). Trespass is an offence under 
Section 441, only if it is committed with one of the intents specified in the sec¬ 
tion and proof that a trespass committed with some other object was known to 
the accused to be likely or certain to cause insult or annoyance is insufficient 
to sustain a conviction under Section 448. A mere knowledge that the trespass 
is likely to cause insult or annoyance does not amount to an intent to insult 
or annoy within Section 441, but where the trespasser knows that his trespass 
is practically certain in the natural course of events to cause insult or annoy¬ 
ance, it is open to the Court to infer an intent to insult or annoy. It is a 
question of fact whether this presumption of intent is displaced by proof of 
any independent object of the trespass. 41 MAD 156 ( Vullappa) which over¬ 
ruled 35 MAD 186 (Sellamuthu ). 

It is one. thing to entertain a. certain intention and another to have the 
knowledge that one’s act may possibly lead to a certain result. Section 441 
defining criminal trespass is so worded as to show that the act must be done 
with intent and does not as other sections do ( e. g. Section 425), embrace the 
case of an act done with knowledge of the likelihood of a given conse¬ 
quence. 75 The constable in entering upon the accused’s dwelling-house and 
knocking at his door at midnight with the intention of finding out whether 
the accused, who is regarded as a suspected character by the police, was 
in his house, was technically guilty of house trespass under Section 442. The 

75. 19 MAD 240 ( Rayapadayachi). MR 1956 CUT 502 in Note 3 to Section 
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adopted by the constable was certainly one which would cause annoy¬ 
ance to the inmates of the house and is also insulting to the accused. 27 
MAD 52 ( Dorasamy ). D entered a house belonging to € without permission 
and continued in it though asked to vacate. It was held that though intent 
to cause annoyance may be inferred from the circumstances of the case the 
conviction was unsustainable in the absence of an express finding that the 
accused had any ciixninat intention. 12 Gr LJ 148 : 9 IC 895 (Tharu ). 

When a person commits trespass for the purpose of committing an offence 
even then he would be guilty under Section 447. An intention to annoy, insult 
or intimidate may be proved by direct evidence or may be inferred from 
circumstances. The intention of the accused must be present before a convic¬ 
tion under Section 447 can follow. The mere fact that an accused might have 
the knowledge that his act would annoy, insult or intimidate the person in 
possession would not be sufficient. 78 

Accused No. 1, who held a decree against a certain judgment-debtor, 
went with his son, accused No. 2 and a Civil Court bailiff to execute a 
warrant. Finding the door of the judgment-debtor’s house shut, they entered 
his compound by passing through the complainant’s house without his 
consent and notwithstanding his protest. It was held that the accused’s act 
amounted to criminal trespass, for when they trespassed on the complainant’s 
house notwithstanding his protest, they must as reasonable men, have known 
that they would annoy him. 26 BOM 558 : 4 blr 280 ( Lakshman ). 

A Sub-Inspector searched the applicant’s house for cocaine. He omitted 
to record his reasons as required by Section 53 of the Excise Act for not first 
obtaining a search warrant from a Magistrate. He had no intention of any 
of the types mentioned in Section 448. It was held that the Sub-Inspector had 
not committed an offence under 5. 448. 77 Where the object of the accused 
in standing on the chabutra, which the Chairman of the Municipal Board 
wanted to demolish, was to prevent the Congress flag from being removed, 
their conduct in remaining near their flag cannot be said to have been 
actuated with an intent to insult, intimidate or annoy the Chairman of the 
Municipal Board and t hey cannot be held to be guilty of an offence of crimi¬ 
nal trespass under Section 447. 13 LK 8 > (Ram Bali). 

A girl disappeared from the house of her parents shortly before she was 
to be married. It was found after some time that she was living with K, and 
/VC) and R, some o! her relations, went to K’s house in his absence and 
removed the girl. There was no proof that the girl had been lawfully married 
to ii. It was held that P, (7 and R were not guilty under Section 448, there 
being no proof ol any intent to commit an offence or to intimidate, insult or 
annoy any person in possession of such property. The essence of the offence 
of criminal trespass is the intent in committing trespass, and merely to 
trespass is not ordinarily an offence, although the act may be unlawful and is 
one which the civil law will restraiu or for which it will compensate the 
injured party in damages. 5 LAH 20 ( Rehana). 

When a person, claiming a title to property, whether his title be good or 
bad, enters without any legal justification upon property in the established 
possession of another, he must be inferred to have had an intention to annoy 
the person in possession, within the meaning of Section 441, even though he 
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primary desire to annoy and his only object was to obtain possession for 
himself. 78 Where a person merely enters on the land of another under orders 
of his employers and does nothing, none of the intents mentioned in Section 
441 should be attributed to him and he cannot be convicted for criminal tres¬ 
pass. 79 The erection of shed on another person’s land is not an offence 
under Section 447 unless it be done with such intent as is set out in Section 
441. An intention to annoy, which must be distinguished from an intention 
to obtain improper gain, does not follow necessarily from an intention to 
obtain land unlawfully, but must be made out by some independent evidence. 
UG 390 ( Ganpat ). 

Though it was not certain what the precise intention of the accused was 
in committing the trespass, it was clear that it must have been with one or 
other of the intentions specified in Section 441, as, judging from the time, the 
place, and manner in which the trespass was committed, and the conduct of the 
accused when discovered, it was impossible to suppose that the trespass could 
have been committed either unintentionally or with any innocent intention, 
and it must have been committed with the intention of committing some 
offence, but the accused was entitled to have it taken that it was with the 
least possible culpable intention, namely, that of committing an offence 
under Section 509. 22 GAL 391 (Balmakand Ram). 

A man who forces his way into another’s house against his will commits a 
civil trespass for which he may be made answerable in substantial damages. 
It must of course be a question of fact in each case whether the intent was to 
armoy or not, 41 MAD lt>6 FB ( Vullappa ). 

Where the accused took possession of the rooms belonging to the com¬ 
plainant when the latter had left for another place for a short while but 
refused to vacate them when, on his return, the complainant asked him to 
vacate, the latter part of Section 441 applies and the accused is guilty under 
Section 448, 80 Where the accused wrongfully restrained the complainant, an 
arrack renter, from going and bidding at the arrack sales held in the Sub- 
Magistrate’s office, and abused him, it was held that the facts constitute the 
offences defined in Sections 341 and 504 but no offence under Section 447 is 
made out on these facts. 81 D entered the Court-room where a case was being 
conducted. The presiding officer asked him to leave the room and on his 
disobeying, pushed him out. No abusive language was used by accused. It was 
held that he cannot be convicted under Section 448 though the Court-room 
was a part of the presiding officer’s house. 82 The prosecution was bound to 
prove, in order to support a conviction of a charge under Section 441 or 412, 
that the property trespassed upon was at the time in the possession of a 
complainant. Even if the complainant could be held to be in possession of 
the room, there was no evidence of any intent to commit an offence or to intimi¬ 
date insult or annoy any person, it appearing that the object of the accused 
in going into and remaining in the room was to endeavour to induce the 
rnmnlatnant and his colleagues to reconsider their decision, there was no 
offence committed. 22 CAL 123 (Chandi Pershad). 

6-a Offence.— Offence in Section 441 denotes a thing punishable 
under the I.P.C. and also a thing punishable under any special law or local law 
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with imprisonment for a term of six months or upwards. (Section 40). An un¬ 
lawful act is not necessarily an offence. 1882 PR 29 ( Alladitta) ; 1949-2 CAL 
17 i (Satisk). AIR 1956 MBh 69. 

The "offence 5 mentioned in Section 441 cannot be the offence of criminal 
trespass itself but must be some other offence either under the I.P.C. or under 
any special enactment. 56 ALL 33 ( Baldewa ). With regard to the applicability 
of the first part of Section 441, the section as framed does not contemplate 
that the offence should be committed on the property on which the trespass 
is committed. The section, as worded, means that if a person enters upon 
property with intent to commit an offence on that property, or on any other 
property, or with respect to a person who is, or is not, in possession of the 
property entered upon, he is guilty under it. The petitioner was guilty of 
criminal trespass within the meaning of the first part of the first paragraph of 
Section 441 as he entered into or upon property in the possession of another 
with intent to commit an offence, but his act did not fall within the second 
part of first paragraph of the same section as he did not enter into or upon 
property in the possession of another to intimidate, insult or annoy any per¬ 
son in possession of such property. 19 LAH 462 FB {Md. Tar) 

To sustain a conviction under Section 448, of house trespass with intent 
to commit an offence, etc., it is not necessary to decide which of several 
offences the accused intended to commit. It is sufficient if the evidence leaves 
no room for reasonable doubt that the accused intended to commit an 
offence. 83 A charge under Section 456 of entering a house with an object not 
specified but which is presumed to be criminal, cannot be sustained when 
the person is being tried upon a specific charge of theft in a dwelling house 
and house-breaking with intent to commit theft. 13 Cr LJ 224 : 14 IC 320 
(Jharu ). 

In the absence of a definite finding that some specific offence was 
intended to be committed as shown by the evidence, it could not be said that 
the element of Section 448, relating to intent to commit an offence had been 
established. It was not open to the Court to find that there was some sort of 
intent to commit some offence. The Court’s duty was to find what that 
offence was before it could convict the accused under Section 448. 60 OWN 
440 ( Md. Shafique ). 

One JV lawfully seized a cow belonging to the accused and had it 
impounded in the cattle-pound. The accused, the owner of the cow, 
proceeded to the cattle-pound, opened the lock, entered and drove off the cow 
after slightly injuring the Chaukidar who attempted to prevent him. It was 
held that the accused was guilty of the offence of criminal trespass, as defined 
in Section 441, as his act amounted to an entry upon property in the 
possession of another person with intent (I) to commit an offence (i.e. y an 
act which is made ari offence by the Cattle Trespass Act) and (2) to 
intimidate the Chaukidar in charge of the premises, and was therefore 
punishable under Section 447, 8 LAH 331 ( Bhola ). The unlawful 

infringement of a right of exclusive fishery in a part of a public river is not 
an offence which can be brought within the definition of criminal trespass in 
the I.P.C. 2 CAL 354 (C. Nayiah) 

If a person suspects that a trader, of whom he is a customer, is having 
false measures he is entitled to get in and see whether he has correct measures 
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or not. The act of the customer in entering the shop would not amount to 
criminal trespass. 81 Where a person entered into a havalat with intent to 
convey or attempt to convey food to an under-trial prisoner, such act on his 
part did not amount to house-trespass within the meaning of Section 442. 2 

ALL 301 (Lalai). 

6-b. Adultery, Sexual intercourse etc.— See also Note 4 in Apx. A. 

Where the accused entered the house of the complainant at night on the 
invitation of a married woman with intent to commit an offence under 
Section 497, it was held that he was guilty under Section 4'6. AIR 1954 All 
17 : 1953 Gr LJ 1882 ( Jhallar) which relied on AIR 1938 Lah 514. 

Where the accused visited the complainant’s house at night in response 
to an invitation from the latter’s daughter and in view of the strained relations 
between the complainant and the accused the latter had not the slightest 
intention of annoying the former and was keenly desirous of not having his 
visit discovered by him, it was held that the charge under Section 456 could 
not be sustained. AIR 1954 Nag 18 : Gr LJ 9 ( Rodrigues ). 

At night time the petitioner unchained the outer door of the courtyard of 
M 9 s house and was passing through it in order to reach adjoining house occupied 
by a married woman 7T (with whom he had intimacy) with the object of 
commiting adultery with her when he was seen by M* s courtyard. The 
question for determination was whether the act of the petitioner fell under 
Section 456 which makes punishable the offence of lurking house trespass 
by night which is an aggravated form of criminal trespass as defined in 
Section 441. It was held that the petitioner was guilty of criminal trespass 
within the meaning of the first part of the first paragraph of Section 
441 as he entered into or upon property in the possession of another with 
intent to commit an offence, but his act did not fall within the second part of 
first paragraph of the same section as lie did not enter into or upon property 
in the possession of another to intimidate, insult or annoy any person in 
possession of such property. 19 LAH 462 FB (Md. Tar). 

The main point for consideration is whether on the evidence it is 
established that if the accused had had intercourse with Parvati it would have 
amounted to an offence under Section 497. If the intention of the applicant 
was not to annoy, intimidate or insult but to do an unlawful act, then 
unless that unlawful act, if clone amounts to an offence, the entry of the appli¬ 
cant in the house cannot be a criminal trespass. AIR 1956 MBh 69 (Indore 
Municipality). 

A person was found in the house of another, in the circumstances which 
would prima facie indicate that the offence of criminal trespass had been com¬ 
mitted and set up the defence that he did not enter the house with any of the 
intents refened to in the section, but in pursuance of an intrigue with a female 
living there, the Court observed that in such circumstances it was the duty of 
the trying Court to give the accused an opportunity of substantiating such 
defence and that if the accused succeeded in showing that his presence in the 
house was in consequence of an invitation by a female living in the house 
with whom he was carrying on an intrigue, then he cannot be convicted of 
criminal trespass. If it is shown that the person in possession of the house has 
expressly prohibited the accused from coming to the house, an intent to 
annoy may be legitimately inferred. 40 ALL 221 (Chhote Lai). 
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. An accused person, though he may have known that, if discovered, 
his act would be likely to cause annoyance to the owner of a house, cannot 
be said to have intended either actually or constructively to cause such 
annoyance. Where, therefore, it was proved that a person entered a house 
with intent to have illicit intercourse with a woman who was a widow and 
of age, it was held that he was guilty of no offence. 38 ALL 517 ( Gaya Bhar ). 
The accused was found inside the complainant’s house at 2 a m., and 
when arrested made no statement as to his reasons for being there. On 
being sent up for trial 'he stated, but could not prove to the satisfaction of 
the court, that he had an intimacy with a widow living in the house. It 
was held that the presence of the accused in the house at that hour pointed 
to a guilty intent and it was for him to rebut that presumption. 37 ALL 
395 (Mulla). 

In order to constitute criminal trespass the entry into the house or pro¬ 
perty in the possession of another must be with intent to commit an offence 
or to intimidate, insult or annoy any person in possession of such property, 
and in order to sustain a conviction under Section 456, it must be proved 
that there was in the first instance criminal trespass as defined in Section 
441. Thus, a mere entry into a house occupied by another with intent to 
carry on an intrigue or to have sexual intercourse with a woman living in 
that house will not in itself be a criminal trespass. In such a case it is 
supposed that the entry has been with consent or connivance of the woman 
living in the house. However, if she along with other inmates is in posses¬ 
sion of the house, as in the case of a joint Hindu family, the trespass in the 
house must cause an insult and annoyance to the other members in the house. 
If the object is to force an intrigue upon a woman in the house and to 
have a forcible intercourse with her, the intention of the entry will necessarily 
be to insult and annoy that woman, 4 PAT 459 ( Md . Nasiruddin). Where the 
accused entered in the middle of the night the room of the complainant with 
whom he had previous acquaintance, and who used to speak to strangers 
and give pan siipari to visitors intention to insult was held wanting. 5 blr 
502 {Phiaz). 

If a man enters the house of another person with the intention of 
committing clandestine adultery with a widow by invitation and actually 
commits adultery and the woman is in possession of the house not only does 
he not intend to insult or annoy any other person in the house, but he desires 
above all things that his presence should not be known to the other occupants 
and in such a case he cannot be held to be guilty under Section 456. 86 
The petitioner broke into a house, where women were living at a late hour 
of the night in the absence of the owner of the house* No specific purpose 
or intention with which the trespass was committed by. him was established 
by prosecution. His own explanation also was utterly absurd. It was held 
that the circumstances negatived the supposition that the petitioner acted in¬ 
nocently and with no criminal purpose. The entry must have been for 
some criminal purpose, and in all probability the purpose was to insult 
the modesty of the women. A conviction under Section 456 would not 
be bad for want of specification of the intention in the charge. 86 It is the 
duty of the Court when trying an offence under Section 457 to satisfy 


85. AIR 1941 Pesh 79: 43 Gr LJ 96: 196 
IC 870 ( Takbirultah ). 


86. 2 Or Lj 279: 1905 PR 18 (Ham Rang), 
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relf that when the accused committed the alleged house trespass with the 
intent of committing adultery he had not the consent or connivance of 
the husband. 87 

The accused was convicted of the. offence of house-breaking by 
night with intent to commit adultery under Section 457 the owner of the 
house not being the husband of the woman with whom the adultery was 
to be committed, and the accused not intending to commit any offence 
except adultery, it was held that the omission of the husband to prosecute 
for the adultery did not absolve the prisoner from criminal liability under 
Section 457. UG 689 ( Bandhu ); 1877 PR 2 ( Subzali ). 

Where a person enters a house in order to carry on an intrigue with 
a woman in the house, after taking every precaution to avoid discovery, it 
cannot be said that he intends to cause annoyance to the persons in occup- 
tion of the house, and he is not, therefore, guilty of an offence under Sec¬ 
tion 448. 88 

During the temporary absence of the complainant from his house his 
wife invited the accused to the house, who entered it with intent to commit 
adultery. It was held that the accused having entered the house with the 
intent to commit an offence, was guilty of house trespass. 89 

A man who enters the house of another at night with intent to commit 
adultery with his wife is guilty of an offence under Section 451. 90 Where 
in K’s absence from home the accused enterted his house with his wife’s 
consent in order to commit adultery with her, it was held that the accused 

was guilty of the offence specified in Section 451, and that the house being 

in the wife’s possession on account of her husband, it was in his possession 
within the meaning of Section 27, and the consent of the wife to the entry 
of the accused could not save him. 91 

To sustain a conviction under Section 451 for the offence of house 
trespass with intent to commit an offence, the prospective offence being 
adultery, it is necessary to show that there has been no consent or connivance 
on the part of the husband of the woman the intent to commit adultery 
with whom is charged against the accused. 19 ALL 74 (Brij Bast). 

A man who enters the house of another with intent to commit adultery 
with a married woman staying in the house is guilty of an offence under 
Section 451. In such a case if it is shown that the husband of the woman 
with whom the adultery was committed was at the time of the occurrence 
absent from the house it may be presumed that he neither consented to nor 
connived at any adultery or immorality on the part of his wife 26 Cr L r 
1343 : 89 IC 319 : AIR 1925 Lah 635 (Kala Ram). J 

An entry into a cattle-pen to prosecute an intrigue with a woman is 
not an offence under Sections 441 and 448. 2 Gr LJ 420: 1905 PR 28 
{Ramzan)- A person who enters into the house of another secretly in order 
to carry on an intrigue with a widow in the house is not guilty of criminal 
trespass, as his intention was not to commit an offence, nor to cause insult 
or annoyance to the inmates of the house. 4 Gr LT 144 • 4 CLT 169 (A C 
Sarkar). AIR 1919 Oudh 402 : 20 Gr LJ 610 (Rupa). ' 


87. AIR 1925 Cal 160: 25 Cr LJ 1186 

(Baler am). 90. 

88. 27 Cr LJ 1015 : 96 IC 871 : AIR 

1926 Lah 600 ( Salmon ). 91. 

89. 21 Cr LJ 435: 56 1C 227 (Chatter 


Singh). 

AIR 1920 Lah 62: 60 IC666 
Cr LJ 266 (Khanoon Ham), 

AIR 1920 Lah 464 (1) ; 59 IC 350 
^2 Cr LJ U8 (Anant Ram) . 
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OF OFFENCES AGAINST PROPERTY 
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jfw4 ; Note 6-b] 

•The accused in the middle of the night effected an entry in a room 
occupied by four women. On an alarm being given and an attempt^ made 
to capture him he escaped. He was charged with an offence under Section 
456. The defence set up was disbelieved by both the lower Courts. Neither 
Court found specifically what was the intention with which the accused 
entered the room, but it was suggested that it was probably for the purpose 
of prosecuting an intrigue with one of the women. There was no evidence 
that he had been invited by her to go there. The lower Court convicted 
the accused under Section 456. It was contended that as the prosecution 
had failed to prove that the entry was made with intent to commit any 
offence, the conviction was illegal. It was held that the facts proved were 
good evidence of an intent and of an intrusion on privacy within the mean¬ 
ing of Section 509 and that therefore the intent to commit an offence within 
the meaning of Section 441 was made out. 22 CAL 994 (Premanundo ). When 
a stranger, uninvited and without any right to be there, effects and 
entry in the middle of the night into the sleeping apartment of a 
woman, a member of a respectable-household, and when an attempt is made 
to capture him uses great violence in his efforts to make good his escape, a 
Court should presume that the entry was made with an intent such as is 
provided for by Section 441. An accused person in the middle of the night 
effected an entry into a house occupied by two widows, members of a 
respectable family. On an alarm being given, and an attempt made to 
capture him, he made use of great violence and effected his escape.^ Upon 
these facts he was charged with offences under Sections 456 and 323. The 
defence set up was an alibi , which was disbelieved by both the lower Courts. 
Neither Court found specifically what was the intention with which the 
accused entered the house, but it was suggested that it was probably for the 
purpose of prosecuting an intrigue with one of the women. There was no 
evidence that he had been invited by her to go there. The lower Courts 
convicted the accused under Section 456. It was contended that, as the 
prosecution had failed to prove that the entry was made with intent to 
commit any offence, the conviction was illegal. It was held that, under the 
circumstances of the case, the Court ought to presume that the entry was 
effected with such intent as is provided for by Section 441, and that the 
conviction should be upheld. 16 CAL 657 (7T. C. Chakrabarty ). Where on 
an allegation that the accused entered the room of a widow at night and 
committed theft : he was tried summarily for offences under Sections 457 and 
380, and set up the defence of previous intrigue and entry with such intent 
at her invitation, but the Court disbelieved stories of theft and intrigue and 
found the entry to have been without her consent and in order to make 
immoral proposals to her annoyance. It was held that the conviction under 
Section 456 was legal, and that the accused had not been prejudiced in the 
circumstances. 44 CAL 358 (Karali Prasad), 

In the absence of any reasonable and probable suggestion as to what the 
intention of the entry could have been, the only rational inference under 
the circumstances, must be that it was made with the intention of commit¬ 
ting some offence in relation to the wife of the complainant, the least heinous 
of Which wou|d be one under Section 509, that is, intrusion upon her privacy 
to insult her modesty. It was held that the Magistrate, though he might 
have legally convicted the prisoner of the offence of house trespass, of which 
by his own confession he appears to have been guilty, was not bound to do 
so. The complainant seems to have absolutely refused to charge the defen¬ 
dant with having entered the house with intent to commit the offence of 
adultery, and founded his complaint solely on the entry having been with 
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to commit a theft, and that was found to be false. In the opinion of 
the High Court the Magistrate was right under the circumstances in refusing 
to convict of a charge which the husband refused to make, though the reason 
which the Deputy Magistrate gives, mz. y that he had not the power, was erro¬ 
neous : 5 MHC App 5, Now that was a peculiar case. In the first place the 
learned Judges do not lay it down as a matter of law that the conviction there 
could not have been sustained if there had been a conviction by the Deputy 
Magistrate ; and in the second place, the offence, with the intention of com¬ 
mitting which the trespass in that case was found to have been committed, 
was one which could be an offence only if the husband was not a consenting 
party. See Section 497. The refusal of the husband, therefore, to prosecute 
the accused for adultery in that case was a very good reason why there could 
not be any conviction for trespass. 22 GAL 391 ( Balmakand Ram). 

6-c. Intimidate.—The word “intimidate” as used in Section 441, 
must be understood in its ordinary sense “to overawe, to put in fear, by a 
show of force or threats or violence.” 13 FAT 268 (T. H. Bird). It has 
also been urged that no offence has been committed, the object of the intru¬ 
ders only being to survey the premises. No doubt that was their primary 
object, but when we find them going on to the premises iri B 's absence and 
without his leave, and taking three swords with them, we think it clear that 
they intended to intimidate servants into not opposing their entering upon 
the premises, which, from their relation with B> they must have known he 
would have objected to their entering. It is true that they seem to have to 
some extent attempted to avoid discovery, but when accosted by B y s servants 
they persisted in their trespass, and endeavoured to prevent opposition by the 
false statement that they had been sent by the orders of the Bengal Govern¬ 
ment. 16 CAL 715 (<?. Pandey). 

The accused was ejected from a plot of land and formal delivery of 
possession took place but even after that he continued in possession and sowed 
a crop therein although the l^nd was leased by the landlord to another 
person and after the crop had been cut when the land was lying fallow the 
lessee entered into possession but was forcibly ousted by the accused. It was 
held that the accused acquired no fresh right by forcibly cultivating the plot 
after his ejectment and the new lessee was in rightful possession when he was 
ousted by the accused. The primary intent in such a case was to intimidate 
and the secondary object was to enforce possession, and the accused by 
entering on property in the possession of another with intent to intimidate 
could not defend his act by reliance on his ultimate intention, of enforcing 
his supposed right of possession and he was guilty of criminal trespass under 
Section 447. 14 LK 360 ( Bansgopal ). 

6-d, Insult or annoy. —See Note 6. There may be an intent to annoy 
without any primary desire to annoy. See 4 Gr LJ 293 in Note 6. Persons, 
having no intention of causing annoyance to anyone and taking measures 
to avoid it, are not guilty of criminal trespass although feeling of annoyance 
is an inevitable consequence. AIR 1919 Oudli 402 : 20 Cr LJ 610 ( Rupa). 
AIR 1961 All 637 (S. Sharma). 

The intent to annoy and intimidate must be not with respect to any and 
every person connected with the property but with respect to any person in 
actual possession of such property. A person in constructive possession is 
not contemplated by Section 441. 92 


92. 53 OWN 402 (S. C\ Modak). 
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The annoyance which is spoken of in Section 44 i is not intended to be 
instantaneous, that is, at the moment of entry. It may happen subsequently. 
When the accused knows that another person is lawfully in possession of 
property and illegally enters into possession of it, in the absence of that another 
person his intention cannot be anything else but that of annoyance to the 
person in possession. AIR 1954 AH 67 : Gr LJ 77 (Jodha Ram). 

7. Any person in possession of such property.— See also Note 3. 
Note S~a and Section 27. The owner of a tenanted house filed a complaint 
against the accused under Section 448. It was established that the accused, 
with intent to annoy the tenant, entered a room in his occupation and did, 
in fact, cause him annoyance, and was accordingly convicted. It was held 
that inasmuch as the expression “any person in possession” in Section 441 
did not mean only the “complainant in possession”, the fact that the house 
owner and not the tenant was, in this case, the complainant, did not vitiate 
the conviction. 22 Cr LJ 194 : 62 IC 190 (Prayag Singh). 

There is no provision of law in the I.P.G. or in the Gr. P.G. which 
restricts the right of a person not in possession to make a complaint to 
a Magistrate in respect of the offence of trespass, even though that offence 
is alleged to have been commited against a third person, nor does the defini¬ 
tion of criminal trespass contained in Section 441 restrict the offence to cases 
in which the person in actual physical possession is insulted, intimidated or 
annoyed. 20 Cr LJ 115 : 49 IG 99 (JVga Po Tok ). 

Intimidation, insult or annoyance can in most cases arise only if the 
premises are in fact in the actual physical possession of somebody, • as, for 
instance, the actual owner, his wife, servant, agent, licensee, or other person. 
They are at all events results which more naturally follow when premises.are 
occupied than when vacant. 47 ALL 855 ( Moti Lai), AIR 1963 Maui 15 
( Waiphei). 

Different views are held on the questions whether the words “any person 
in possession” would include a person in possession who is absent and 
whether the words ‘any person in possession’ mean only ‘complainant in 
possession’. 

Allahabad view .—Complainant started a school in a building erected by 
public subscription. On another school being started his pupils all left him 
and he closed down and went away. In his absence the accused took posses¬ 
sion of the building on behalf of the rival school and started to hold certain 
classes in it. It was held that the complainant was not the owner of the 
building nor had it been entrusted to him and that it was impossible to say 
that the accused intended to insult or annoy him ; and that the accused were 
therefore not guilty of an offence under Section 448. AIR 1919 All 300 (1) • 
51 IC 351 : 20 Cr LJ 463 {Narain Das), 

Bombay view .—The words “any person in possession” in Section 441 do 
not mean only “a complainant in possession”. 21 BOM 536 (. Keshavlal ). 
Although there is no presumption that a person intends what is merely a 
possible result of his action or a result which though reasonably certain is 
not known to him to be so, still it must be presumed that when a man 
voluntarily does an act knowing at the time that in the natural course of 
events a certain result will follow he intends to bring about that result. 
Bu f where complainant was absent when the act was done, it was held that 
there was not such practical certainty of annoyance being caused at its 
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results as is sufficient to justify an inference of intent to annoy. 9 . 3 Section 441 
does not require the land to be in the actual possession of the complainant. 
AIR 1928 Bom 221 : 30 blr 631 : 29 Cr LJ 977 : 112 IC 97 {Daga Bhika). 

Calcutta view. —“Any person in possession” in Section 441 does not mean 
only “a complainant in possession”, there being no authority for taking the 
offences of mischief and criminal trespass out of the general rule which allows 
any person to complain of a criminal act. Hence a landlord can file the 
complaint although that property was in the possession of a tenant. AIR 
1921 Cal 627 : 22 Cr LJ 494 : 62 IC 190 (Rayaz Singh). 

Madras view. —The offence of criminal trespass under Section 447 may 
be committed even when the person iu possession of the property is absent, 
provided the entering into or upon the property is done with intent to do 
any of the acts mentioned in the section. Where a person entered upon 
a field, that had been leased, during the absence of the lessee and ploughed 
it and only the lessor came to the spot on hearing of it to prevent the com¬ 
mission of such acts, it was held that that was not enough to exonerate that 
person from intention to annoy the lessee and that such a person could 
properly be convicted under Section 447. 54 JMAD 515 (Venkatesu), 

To enter upon a vacant piece of land with the consent of a person who 
asserts his title thereto as against a rival claimant, and to put up a water- 
pandal do not amount to the offence of criminal trespass, though the land 
may not be in the possession of the person permitting the act but in that of 
the complainant. 94 The offence of criminal trespass can be committed even 
when the person in possession of the property is absent provided the entering 
into or upon the property was done with intent to annoy or intimidate. 
When the object of the accused was to take possession of the lands in posses¬ 
sion of the zamindar, in a high-handed manner, the trespass must have been 
with intent to annoy and insult him and the mere fact that he was not pre¬ 
sent would not indicate that there could have been no intent to annoy or 
insult. A man need not necessarily be insulted by acts done in his presence. 95 

Oudh view.— The conduct of the accused in breaking a portion of the 
wall of the house and smashing the lock which is put on the outer door of 
the house is such as to cause insult and annoyance to the complainant in 
possession of the house. Even when the complainant is temporarily absent 
from his home at the time when forcible entry is effected into it by the 
accused, the accused is guilty of the offence of criminal trespass. It cannot 
be said that the house was vacant and hence no offence in the eye of the law 
was committed. AIR 1934 Oudh 281 : 149 1C 368 : 35 Cr LJ 964 ( Baldeo ). 

7-a. Entry when complainant is absent.-- Such entry is no offence. 9 ' 1 
See also last para, of Note 9. 

8. Having lawfully entered into or upon such property unlaw¬ 
fully remains there with intent thereby to intimidate, insult or 
annoy any such person or with intent to commit an offence.— See 

Notes 3 to 6. 

Where the accused took possession of the rooms belonging to the com¬ 
plainant when the latter had left for another place for a short while but 


93. 

94. 

95. 


AIR 1924 Bom 486 : 26 blr 978 : 84 
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reused to vacate them when, on his return, the complainant asked him to 
vacate, the latter part of Section 441 applies and the accused is guilty undei 
Section 448. AIR 1950 Gal 410 : 51 Or LJ 1496 : 85 GLJ 200 [Mohanta 
Lai). Mere failure to obey a notice of ejectment is not criminal trespass. 1 / 
Cr LJ 378 {Tok Gyi). 


P, a Government Officer who holds his office in a particular building 
allotted to him by the Government for the purpose, is in possossion of it qua 
a member of the public who may have a right of access to it in connection 
with official business relating to the department with which P is connected. 
It is possible in law for public servant incharge of his official premises to 
make out a case under Section 441, Penal Code, provided the other ingre¬ 
dients of that section are fulfilled. Where a person, who has entered a pub¬ 
lic office, is asked to quit the same by P, and he refuses to do so, and he 
contumaciously remains therein with the requisite intent as prescribed in 
Section 441, that person cannot escape the impact of the second part ol 
Section 441, his entry at its inception though lawful having become unlaw¬ 
ful later. 97 


8-a. Is criminal trespass a continuing offence ? One view .—Under 
Section 441, a person who unlawfully continues in occupation of property 
upon which he has unlawfully entered is as liable to punishment as a person 
who remains unlawfully on property which he has entered lawfully provided 
he is actuated by one of the intentions mentioned in that section ; and he 
is liable to be convicted in respect of such unlawful continuance even though 
he has already been convicted in respect of the original unlawful entry inas¬ 
much as each time that the true owner goes upon the property or makes 
a claim under circumstances sufficient in law to constitute re-entry, and the 
trespasser opposes him with the intention required by Section 441, a new 
offence is committed and a new liability arises. 6 PAT 794 (Bandhu Singh). 


Another view .—The offence of criminal trespass is complete as soon as 
there is unlawful entry. It is a continuing offence only when the entry is 
lawful and the subsequent possession becomes unlawful. Where the original 
entry is unlawful, the possession must be presumed to have commenced with 
the unlawful entry. There is, therefore, no fresh act of criminal trespass 
on a subsequent date. The conviction of the person in possession of the 
offence under Section 447, is, therefore, bad. 41 Gr LJ 315 : 186 IG 469 
( Anantram ) which approved AIR 1932 Nag 112 : 33 Gr LJ 861 : 139 IG 609 
(. Saibaj). 


Where a person who unlawfully entered into or upon the property in 
the possession of another was held guilty of the offence of criminal trespass 
under Section 441, he cannot again be prosecuted for^ an offence under the 
section, if he unlawfully continued to remain there with one of the intentions 
mentioned in the section. The offence was complete as soon as there was 
unlawful entry and he could not be prosecuted again for remaining there 
as he had already been convicted under Section 441. The plea outre fois 
convict would be open to the accused in such cases. 1951 MAD 893 
(i Ponnuswamy ). 


The accused, after having been convicted of criminal trespass committed 
entering on certain land, were again prosecuted for a further trespass by 
saining on the land in spite of the previous conviction. It was held that 


97. AIR 1963 Raj 19 (Hart Ballabh) : 1962 Raj LW 636. 
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liable to be again convicted. 8 Cr LJ 474 : 5 LRR 


9. Civil trespass. —Where the accused held a condolence meeting in 
a park in contravention of a notice served by the Chairman of the Municipal 
Board, it was held that the intention to hold such a meeting cannot possibly 
amount to an intention to commit an offence, nor can the primary intention 
be said to be to intimidate, insult or annoy the Chairman of the Municipal 
Board and the action of the accused in holding the meeting does not amount 
to an offence of criminal trespass as defined in Section 441, and they cannot 
be convicted under Section 447. They could only be said to have committed 
an act of civil trespass for which they could be sued in the civil court- A 
criminal court has no jurisdiction to decide such a question. 13 LK 92 : AIR 
1937 Oudh 273 : 166 IC 291 : 38 Cr LJ 188 (Babu Sundar Lai). See also 
AIR 1949 Cal 85 in last but second para, in Note 12. 

Trespass by landlord to take possession of his own land. Occupant claim¬ 
ing to be tenant. No .criminal intention can be attributed. Trespass is 
civil.* 8 


The essence of the offence of criminal trespass is the intent in committing 
trespass, and merely to trespass is not ordinarily an offence, although the act 
may be unlawful and is one which the civil law will restrain or for which it 
will compensate the injured party in damages. 5 LAH 20 ( Rehana ). The 
going into a Horse Lines with a sowar without the permission of the Comman¬ 
ding Officer does not constitute the offence of house trespass. UC 328 
(Ktishee). When during the absence of the complainant, the accused took 
possession of the house in her occupation and established there a boy alleged 
to be the adopted son of the complainant’s father, it was held that the 
accused could not be convicted of an offence under Section 448 as the house 
trespass which they committed was not a criminal, but a civil trespass. 
7 Cr LJ 108 : 12 CWN 259 : 7 CLJ 175 {Soita). 

10, Bona fide claim—If a person enters on land in the possession of 
another in the exercise of a bona fide claim of right, but without any intention 
to intimidate, insult or annoy the person in possession, or to commit an 
offence, then although he may have no right to the land he cannot be convic¬ 
ted of criminal trespass, because the entry was not made with any such intent 
as constitutes the offence. So also if a person deals injuriously with property 
in the bona fide belief that it is his own he cannot be convicted of the offence 
of mischief, because his act was not committed with intent to cause wrongful 
loss or damage to any person. Rut the mere assertion of a claim of right is 
not in itself a sufficient answer to such charges. It is the duty of the Criminal 
Court to determine what was the intention of the alleged offender, and if it 
arrives at the conclusion that he was not acting in the exercise of a bona fide 
claim of right, then it cannot refuse to convict the offender, assuming of course 
chat the other facts are established which constitute the offence. 2 ALL 101 
(Budh Singh). AIR 1959 Mani 38. See also AIR 1960 Punj 160 (M. Singh). 

“Entry upon land made under a bona fide claim of right, however ill- 
founded in law the claim may be, does not becoms criminal merely because a 
foreseen consequence of the entry is annoyance to the occupant. To establish 
criminal trespass the prosecution must prove that the real or dominant int¬ 
ent of the entry was to commit an offence or to insult, intimidate or annoy the 
occupant, and that any claim of right was a mere cloak to cover the real int- 


98. AIR 1960 Rom 481 (Marotrao). 
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t^or, at any rate constituted no more tharfa' subsidiary intent 55 . 1951 A G . 
83, a ease v under Ceylon Pen’al Code (Selvanayagain). Where entry is claimed 
under a bona fide claim of right, the first thing which the Court has to see is; 
whether the claim is bona fide ; for if the claim is not bona fide and is a mere 
cloak to cover the real intent, it would be of no avail. In such a case, there¬ 
fore, the Court must first direct its attention to the question whether the claim 
is bona fide . If it comes to the conclusion that the claim is not bona fide, it may 
then hold that the entry was with the intent mentioned in Section 441 for 
when there is no bona fide claim, the entry would certainly be with intent to 
annoy the person in possession if nothing else. But if the Court comes to the 
conclusion that there is a bona fide claim of right, it will then have to consider 
the question of intent behind the entry with care. It will have to find 
out whether the real or dominant intent of the entry was to commit an 
offence or to insult, intimidate or annoy the person In possession. Further, 
the knowledge that annoyance might be caused would not be sufficient. The 
person entering must have the dominant intent to cause annoyance when 
making the entry. 

Now the person who has a bona fide claim of right and has entered into 
property in the possession of another may do so alone or may be accompan¬ 
ied by others to support him, He and his companions may be armed or they 
may be unarmed. These are all circumstances which will have to be taken 
into account in coining to the conclusion whether a person who is making an 
entry under a bona fide claim of right has the intent necessary under Section 
441 of the Indian Penal Code to turn the entry into criminal trespass. AIR 
1958 Raj 214 ( Jawanmal ). 

Where the accused started building a hut on a piece of land which was 
not obviously included within railway land, and the accused apparently acted 
under a bona fide claim of title and there was nothing to establish an men¬ 
tion to intimidate, insult or annoy, but later on it was demonstrated to him 
that the land was railway land, and he still continued to build in spite of 
repeated remonstrances and warning, it was held that he was rightly convicted 
of the offence of criminal trespass. 56 ALL 33 ( Baldewa ), 

Entry upon land, made under a bona fide claim of right, however ill-foun¬ 
ded in law the claim may be, does not become criminal merely because a 
foreseen consequence of the entry is annoyance to the occupant. To establish 
criminal trespass the prosecution must prove that the real or dominant intent 
of the entry was to commit an offence or to insult, intimidate or annoy the 
occupant, and that any claim of right was a mere cloak to cover the real 
intent, or at any rate constituted no more than a subsidiary intent. 89 The 
mere fact that the accused put forward a bona fide claim to the property 
would not save him from the consequences of the entry into the house in 
possession of the complainant if his intention was to take the property out of 
the complainant’s possession without her consent and to cause wrongful gain 
to himself or wrongful loss to her. 1 B , the person whose ejectment had been 
ordered, was not liable to ejectment as it was held by the appellate Court 
subsequently that he was a tenant with rights of occupancy and the order of 
ejectment was set aside by that Court. Under these circumstances it cannot 
be said that the persons who were the tenants of the land and who as the event 
proved, were not liable to ejectment, intended to commit an offence, or to 
intimidate, insult or annoy the zamindar, decree-holder, when they entered 


99. 52 Cr LJ 173 PC : 55 OWN 1 
MVVN 437 (Sinnasaniy ), 


1951 


51 Cr LJ 1167 
(Ram Kali)* 


MR 1950 All 653 





THE INDIAN PENAL CODE 



[S. 441, Not 



:i:;.-oa-tlie land which formed their occupancy holding for the purpose of plough¬ 
ing and cultivating it. There was clearly no mala Jides and they were appar¬ 
ently acting in the belief that they were entitled to continue in possession. 
AIR 1918 All 365 : 46 IC 160 : 19 Cr LJ 704 ( Bhagwan Din). 

The essence of criminal trespass is the intention to do one or the other of 
the acts specifically referred to in the section. If such is not the intention of 
the person accused of the offence of criminal trespass but his entry into or upon 
the property in dispute was with intent to assert or exercise a bona fide claim 
of right, such entry may or may not amount to civil-trespass but will certainly 
not amount to criminal trespass punishable under Section 447, 2 The compl¬ 
ainant and the accused were neighbours. Their houses were divided by a 
wall, which the complainant claimed as his own, but which, according to the 
accused, was a party-wall. The accused gave a notice prohibiting the compl¬ 
ainant from raising the height of the wall. The very next day the complain¬ 
ant raised the height. Whilst the complainant was absent, the accused went; 
into his house and demolished the new addition to the wall. The accused 
were thereupon prosecuted for the offences of house trespass and mischief 
under Section 451 and 426. The accused immediately filed a civil suit agai¬ 
nst the complainant and obtained an interim injunction restraining him from 
raising the wall. The injunction was made absolute soon after. At the trial 
the Magistarte treated the wall as the complainant’s private property and 
convicted the accused of offences charged. The accused having applied 
under revisional jurisdiction, it was held that inasmuch as there was a bona fide 
claim of right by the accused to the wall in dispute and as in pursuance there¬ 
of the accused had entered the complainant’s house and pulled down the 
addition in his absence, the offences charged were not made out against the 
accused. AIR 1924 Bom 486 : 26 Cr LJ 254 ; 26 blr 978 (B. N. Velhankar). 

Bona fide assertion of grazing right not controverted is good defence 
against offence under Sections 447 and 143. AIR 1915 Cal 236 : 26 IC 
173: 15 Cr LJ 175 ( Reajuddin ). 

Where the accused acts on a belief of his own right, he cannot be held 
guilty of criminal trespass. 3 A decree-holder trying to get possession of the 
land of the judgment-debtor by arbitrary means instead of resorting to the 
civil Courts, commits criminal trespass. 4 An entry upon land by a 
person having a claim of right thereto is not criminal trespass, though 
it may amount to unlawful assembly or rioting, if a sufficient number 
of persons is concerned. 5 Entering a house under a claim of right is no 
offence provided the claim is a bona fide one. AIR 1925 Pat 167: 81 
IC 823 : 25 Cr LJ 1047 [Debi Dayal). 

Person entering upon land in bona fide assertion of right to remain there 
till ejected in accordance with law is not guilty. 6 The accused claimed the 
field, in which the trespass was said to have been committed, as an occu¬ 
pant on the basis of a sale from the original occupant while the complainant 
was mere sub-tenant (Shikmi holder) of the latter for the previous year. It 
was held that the question arose as to who was in possession and whether 
the accused claimed a bona fide right on his own behalf. That being so, the 
case was therefore of a civil nature and secondly the accused could not be 


2. AIR 1936 All 146 : 160 IC 167 ; 37 105 IC 664 (Habib). 



6. AIR 1918 Pat 639: 45 IC 677 ; 19 
Cr LJ 629 (Jag an Dubey). 


5. 9 Cr IJ 561 : 5 NLR 69 : 2 IC 240 
(Ramchandra). 




Note 11] of offences against property 

iielti to have intention to commit an offence or to intimidate, insult or annoy 
the complainant and no offence under Section 447 could be held to have 
been committed by him. AIR 1954 Bho 6 : Cr LJ 394 ( Wahidkhan ). The 
question of the entry of the accused who is the landlord in the field being in 
bona jfafe exercise of his claim does not arise because no landlord can be 
permitted to re-enter the property on the alleged expiry of the lease other¬ 
wise than in due course of law and if he so enters, he cannot be permitted 
to plead that he did so in the bona fide exercise of his rights. AIR 1954 Sau 
110* Cr LJ 1164 ( Garasia ). 

A certain land was sold in execution of a decree and the purchaser 
was given symbolical possession, the person in actual possession not being 
a party to it. The person in possession brought a suit claiming that he had 
bought the land from judgment-debtor but it was dismissed. While the 
appeal was pending the lessee of the claimant entered the land believing in 
good faith that he had right and ploughed it. It was held that under these 
circumstances there was no criminal trespass as the lessee believed in good 
faith that he had right to enter the land. 7 If a person enters on land in the 
possession of another in the exercise of a bona fide claim of right but without 
any intention to intimidate, insult or annoy the person in possession or to 
commit an offence, his act does not amount to criminal trespass although 
the accused may have no right to the land. 8 A, the servant of B , was convic¬ 
ted of criminal trespass in going upon the land of C, one of B' s tenants, and 
preventing him from cutting his crops. B was convicted of abetment of 
criminal trespass. A and B pleaded that they were acting in the exercise 
of the legal right of distraint. It was held that it lay upon A and B to 
show that they had conformed to the provisions of the law, or at least had 
acted with the bona fide intention of distraining the complainant’s crops and 
that the conviction was right. 7 CAL 26 ( Jhumuk ). 

Where it was found that the complainant was all along in possession of 
a plot of land which he had sowed with paddy and the accused had failed 
in certain previous proceedings before the Assistant Superintendent of the 
Survey to get this plot included in his holding, it was held that the accused’s 
going upon the land with a body of men and ploughing up the paddy seed¬ 
lings in spite of the remonstrances of the complainant’s servants constituted 
offences under Sections 447 and 426 even though he did so under a claim 
of title to the land. 5 Cr LJ 278 : 11 OWN 467 ( Ckhakoo Mandal). 

Pendency of civil suit will not automatically oust the jurisdiction of a 
criminal Court. The Criminal Court must attach clue weight to the record 
of delivery by the Civil Court, of actual possession, when deciding the ques¬ 
tion whether actual possession passed. 9 

11. Refusal to vacate. — See also Note 10, 

Where a person armed with weapons went on a land of which he was 
the owner when no one else was there at the time and refused to vacate it, 
when called upon to do so by a person who had no right to the land, it was 
held that the owner did not remain on the land unlawfully and was not 
therefore guilty of the offence of criminal trespass. 10 If a person is in posses- 


AIR 1937 Rang 132 : 169 IC 250 : 
38 Cr LJ 759 ( U.KyawZan J. 

13 Cr Lj 27 : 13 IC 219 : 5 SLR 135 
(Abdul latifi). 43 CAL 1143 (A. Singh). 
2 ALL 101 (B. Singh). 7 CLj 239 


(J. Singh). 

9. 1964 MLJ (Cr) 97-1963 Ker LT 210 
(f. Iyer): 

10. 24 PAT 519 ; AIR 1945 Pat 492 
(Adalat). 
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his refusal v Xo Vacate, on any ^ground, is not criminal ‘trespass, , 1878 
28 ( Fouzdar ). Failure, to obey a notice of ejectment is not criminal 
trespass. 17 Cr Lj 378 "(TokGyij. ■ . x \ A; ; 

12. Illustrations of wjiat do not amount to cr lminstl trespass 

'See Note 9. When a zajnindar under the pretext that one of his tenants 
had.left the village and.abandoned hi.*holding.took possession of the tenant’s 
holding wrongfully, it Was held that, in ’ the absence of evidence of one of 
the obje'cts specified in Sjectiqn 441, the zamindar could not properly be 
convicted'of criminal trespass, his intention apparently being merely to get 
possession of the land. 26 ALL 194 ( Jangi Singk). A tenant of village 
$, who owned a house there blit was temporarily residing in a neighbour¬ 
ing village,, died, and on his death the zamindars of S took possession of the 
housfe in S adversely, to the tenant’s widow, alleging that they were entitled 
to it. It was held that the action of the zamindars could not be taken as 
amounting to criminal trespass. 27 ALL 298 ( Bazid ). A, who had been 
warned off the lands of B, subsequently, having shot a deer near the boun¬ 
dary of S’s land, and the deer having run on to B's land, followed it on to 
such land for the purpose of killing it. It was held that his doing so was 
not a criminal trespass. 4 CAL 837 (C. Narain ). A servant of a proprietor 
who has voluntarily surrendered his estate to the Court of Wards does not 
commit criminal trespass or mischief by cutting or removing bamboos etc . 
growing thereon. 38 CAL 180 (Parmeshwar) . The unlawful infringement of 
a right of exclusive fishery in a part of a public river is not an offence which 
can be brought within the definition of criminal trespass. 2 CAL 354 
(C, Nayiah). Excommunication from caste per se does not deprive a Hindu 
wife of her right of joint enjoyment of her husband’s house, so as to make 
her a trespasser if she enters the house to claim maintenance.. 4 MAD 243 
(Alarimuthu) . Entry of a Local Fund market with intent to evade payment 
of market dues is not a criminal trespass. 5 MAD 382 ( Varthappa ). 

Trespass is an offence under Section 441, only if it is committed with 
one of the intents specified in the section and proof that a trespass commit¬ 
ted with some other object was known to the accused to be likely or certain 
to cause insult or annoyance is insufficient to sustain a conviction under 
Section 448. 41 MAD 156 FB ( Vullappa ). If a person suspects that a trader, 
of whom he is a customer, is having false measures he is entitled to get in 
and see whether he has correct measures or not. The act of the customer 
in entering the shop would not amount to criminal trespass. 11 

Trespassing on the land in defiance of the Municipal notices did not 
involve any of the intentions necessary to constitute the offence of criminal 
trespass. 11 Cr LJ 57 : 4 IC 826 {Nga U). Person having no intention of 
causing annoyance to anyone and taking measures to avoid it is not guilty 
under Section 448 although feeling of annoyance is inevitable consequence. 12 
Where a property is sold by a Sheriff or by a Court neither the purchaser 
nor the previous owner would be guilty of criminal trespass by entering the 
property. 4 CWN 47 (C. Chunder). A decree-holder took out process for 
execution of the decree and attached certain cattle belonging to the judg¬ 
ment-debtor in the house of a third person. It was held that the decree- 
holder was not guilty of any offence. AIR 1918 All 374 (2) : 42 IC 1006 : 
19 Cr LJ 46 ( Bhikam ). 


11. AIR 1944 Mad 445 : MYVN 498 : 2 
MI,J 455 : 45 Cr LJ 805 {SingaraBabu). 


12. AIR 1919 Oudh 402 : 20 Cr Lj 610 
( Rupa). 
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Entry by decree-holder accompanied by officer of Court in execution 
of a decree for possession is not criminal trespass. 13 When the accused 
persons, execution creditors, in company, with an authorised bailiff, broke 
open complainant’s door before sunrise with intent to distrain his property 
for which they were convicted on a charge of lurking house-trespass by night 
or house-breaking by night, it was held that as they were not guilty of the 
offence of criminal trespass, there being no finding of any such intent as is 
required to constitute that offence and that as criminal trespass is an essential 
ingredient of either of the offences with which they were charged, the convic¬ 
tion must be quashed. 2 MAD 30 [J, Davay). The tenant had left the premises 
locked and there was no sign of him. He paid no rent and as the months 
passed the landlord assumed that the tenant had either died, disappeared or 
abandoned his tenancy. Thereupon the landlord, by his durwan, applied 
to a Magistrate for permission to break open the premises. The Magistrate 
could not authorize such an act but he passed an order directing the police 
to accompany the landlord and to see that there was no breach of the peace. 
The durwan in the presence of the landlord and a police officer forced open 
the door of these premises and found certain articles therein. These articles 
were removed and a new padlock placed on the door. Some time afterwards 
the tenant appeared and instituted criminal proceedings against the durxvan, 
who was convicted under Sections 453 and 341. It was held that the case 
was one which should never have been brought in a criminal Court. If any 
wrong had been done to the tenant his proper course was to sue for ejectment 
and damages for trespass in the civil Court. 49 Cr LJ 753 ; AIR 1949 Cal 
85 (R, Missir). Complainant started a school in a building erected by pub¬ 
lic subscription. On another school being started his pupils all left him and 
he closed down and went away. In his absence the accused took possession 
of the building on behalf of the rival school and started to hold certain 
classes in it. It was held that the complainant was not the owner of the 
building nor had it been entrusted to him and that it was impossible to say 
that the accused intended to insult or annoy him and that therefore the 
accused were not guilty of an offence under Section 448. 20 Cr LJ 463 : 51 

IC 351 (Narain Das). 

Complainant, a zamindar, brought a suit in the Revenue Court to eject 
the accused from a holding, the accused pleaded that ihey were occupancy 
tenants of the holding but their plea was overruled and a decree of ejectment 
was passed againt them. Formal possession of the holding was delivered to 
the complainant under the decree. The accused appealed and during the 
pendency of their appeal, they entered on the holding and ploughed up the 
land for cultivation. Subsequently, it was held in the appeal that one of 
the accused was entitled to occupancy rights in the holding. It was held 
that under the circumstances it could not be said that the accused intended 
to commit an offence or to intimidate, insult or annoy the zamindar decree- 
holder, when they entered on the land which formed their occupancy holding 
for the purpose of ploughing and cultivating it. AIR 1918 All 365 ; 46 XG 
160 : 19 Gr LJ 704 {Bhagwan Din). 

442. House-trespass.— Whoever commits criminal trespass 
by entering into or remaining in any building, tent or vessel used 
as a human dwelling, or any building used as a place for wor- 


13. AIR 1930 Cai 720 : 31 Cr LJ 1223 : 127 IC 551 {Abdul Sattar). 




Explanation.—The introduction of any part of the criminal 
trespasser’s body is entering sufficient to constitute house- 
trespass. 


SYNOPSIS 


1. House-trespass * 

2. Enters into any building . 

2a. Building . 

3. lent or vessel . 

4. Building used as a place for worship or as 


a place for custody of properly ,,for example ?, 
cattle shed in which agricultural implements 
are stored . 


5. Bona-fide claim . 

6. Attempt . 


1. House-trespass, —Every word in the section and all its ingredients 
are important. See Explanation. In * house- trespass’ all the elements of 
criminal trespass must be present. See commentary on Section 441, which 
defines criminal trespass. Section 448 punishes house-trespass. Sections 449- 
460 punish house-trespass in aggravated forms. 

If landlord goes to premises let out for demanding arrears of rent from 
tenant locks the premises he is guilty under Section 341 but not of house- 
trespass. 14 

In determining whether entry into a house or remaining in occupation 
of the house was the intention stated in Section 442, one will have to look to 
the conduct of the accused as also of the complainant. 16 

2. Enters into any building. —See Explanation . See also Note 6. For 
a case to be covered by Section 442, the entry must be into the building or 
remaining in the building. A person who is on the roof of a building cannot 
be said to be in the building and going on the roof of a house is not entry 
into a building and so he cannot be convicted of house-trespass. 16 Going on 
roof of house is not entering building. 17 Entering the terrace of a house is 
not house-trespass. 18 

2-a. Building. — See also commentary on Section 380. Although the 
wara was unroofed it was a ‘building’ within the meaning of Section 442. 6 

LAH 463 {Ismail). Erection of an awning over a shop does not constitute 
the shop a building within the meaning of Section 442. 19 A courtyard partly 
surrounded on the front by a mud wall with no roof over it nor any door 
or gateway is not a building or house within the purview of Section 442. 20 


Where the question is whether a courtyard forming an integral and indivisi¬ 
ble part of a house and surrounded by walls on all sides is a “building used 


as a human dwelling” within the meaning of Section 451, the determining 
factor is not the existence of the shutters, or the fact that the door was shut 
or open, at the time of entry by the accused, but the nature of structure as 
a whole, and the purpose for which it was intended to be and was being- 
used. 21 A “building” includes a structure whether covered or not and made 
of any materials whatsoever. A courtyard attached to the living rooms 

(Fazla) ; 1900 AWN 15 (. Mullua ). 



19. 39 Cr LJ 937 : 177 IC 616 (Shankar). 

20. 20 Cr LJ 240 : 49 IC 864 (Sunder). 


17. AIR 1933 Lah 433 (1) : 34 Cr LJ 1181 21. AIR 1930 Lah 414 : 31 Cr LJ 268 

(Nanhun). ( Bhag ). 

18. 1887 PR 9 (AllaBaksh); 1890 PR 9 
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in on all sides and provided with a door leading to the street is a 
“building” within the meaning of Section 442. 2S 

The courtyard of the house where the complainant lived and tethered 
his cattle was a building. AIR 1956 Pun) 122 : PUNJ 119 ( Karlar Singh). 
If an open space is merely surrounded by walls but it is not attached to any 
house for use as a part of that house, it cannot be called a part of a building. 
But where the Gheran was enclosed by brick walls, and it had two exits both 
of which led into the £enani Kita of the house for use of the inhabitants of 
that kita , such an enclosure must be held to be a part of the genam Kita 
i.e. a part of the building.* 3 

A wehra used for the custody of property is a building. 24 The panatchut 
or outer verandah where shoes are taken off is part of a Burmese dwelling 
house and a person who commits criminal trespass on a panatchut under the 
circumstances set forth in Section 441 commits house-trespass, and it is an 
offence involving breach of the peace within the meaning of Section 106, Cr. 
P.G., where the object is to cause hurt to one of the persons in the house. 25 
A thatch-hut built for the purpose of residence is a “building used as a human 
dwelling”. 26 Q. went to an enclosure of P and beat him. P had a thatched 
house, and he was sitting outside this house. Some thorny bushes were 
placed round about. Except for a few thorns the place was open. There 
was no roof above. The thorns were merely put down to indicate the extent 
of the courtyard, and not to prevent entry. There was no door or gateway, 
even of thorns, which had to be opened before making entry to this enclosure. 
It was held that the place was not a building. 21 The mere surrounding of 
an open space of ground by a wall or a fence of any kind cannot be deemed 
to convert the open space into a building. 28 

Cattle-pen with thorn hedge-walls is not a building. 1887 PR 57 
(Suchasing) . The breaking open of a cattle shed in which agricultural implements 
are kept amounts to house-breaking and is punishable under Section 457. 29 
Neither the act of going under a house, where the space under it is not in 
any way enclosed, nor the act of entering an unwalled compound such as 
ordinarily surrounds a house in Burma, can be held to constitute house- 
trespass as defined in Section 442. 30 The word “compound” is not included 
within the words “house” or “building used as a human dwelling” as used in 
sections of the I.P.C. UC 484 (Rama). A courtyard enclosed by low walls on 
three sides only, is not a building. 81 A walled courtyard which is not pro¬ 
vided with a door is not a building. 32 Where the accused had entered the 
courtyard of a haveli through the deorhi but the dear hi itself had no door 
attached to it, and was caught red-handed in the act of stealing cattle, it was 
held that he was guilty of the offence of house-trespass. 33 See also 1889 PR 
16 (G. Jelani). 


3. Tent or Vessel.— See Section 48. 


22. 29 Cr LJ 875 : 111 IC 450 (Wait). 

23. AIR 1961 Pat 409 (Ramjet). 

24. AIR 1923 Lah 117 : 86 IC 337 (Nia- 
mat). 

25. 18 Cr IJ 81 (IJ : 37 IC 145 (Sit Hon). 

26. 17 Cr LJ 536 : 36 IC 585 (Satig Ram). 

27. AIR 1928 All 607 (1) : 29 Cr LJ 766 : 
110 IC 798 ( Munshi). 

28. 16 Cr LJ 1 : 26 IC 305 : AIR 1914 Lah 
584 (K'thmi). 


29. 18 Cr LJ 469 : 39 IC 309 (Pullabhotla). 
See also 2 Cr LJ 420 (Ramzan). 

30. 6 Cr LJ 134 : 4 LBR 24 (Po Thet) ■ 
1882 AWN 224 (Surja). 

31. AIR 1925 Lah 279 (2) ! 84 IC 863 
(Mul Chand). 

32. AIR 1924 Lah 623 : 77 IC 809 • 75 
Cr LJ 457 (Buta). 

33. AIR 1916 Lah 425 (1) :35 IC 176- 
17 Cr LJ 304 (Budha). 
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Building used as a place for worship or as a place for cus¬ 
tody of .property, for example, cattle shed in which agricultural 
implements are stored.— See AIR 1918 Mad 709 : 39 IG 309 : 18. Cr LJ 
469 ( Pullabhotla ) and the Section. 

\ s 5. Bona fide claim. — -See Note 10 to Section 4-41. 

6. Attempt.— Entry on a verandah may not amount to house-trespass, 
but such entry coupled with an attempt to push open the door, does amount 
to an attempt to commit the offence. Those who accompany the accused but 
remain looking on without entering on the complainant’s property are not 
guilty of criminal trespass even if they abuse. 16 Co LJ 2 : 26 IG 306 ( Naga ). 
The removal of a trapdoor with the intention of committing house-trespass 
amounts to an attempt to commit the offence. UC 188 (. Narshi ), 

443. Lurking house-trespass. —Whoever commits house- 
trespass having taken precautions to conceal such house-trespass 
from some person who has a right to exclude or eject the tres¬ 
passer from the building, tent or vessel which is the subject of 
the trespass, is said to commit “lurking house-trespass”. 

Lurking house-trespass.— Every word in the section and all its ingre¬ 
dients are important. See Commentary on Section 442 which defines ‘house 
trespass’. Section 453 punishes lurking house-trespass. Lurking house- 
trespass by night is punished by Section 456. 

In order to constitute lurking house-trespass the offender must take some 
active means or steps to conceal his presence from some one who has a right 
to exclude him. The mere fact that a house-trespass was committed by 
night does not make the offence one of lurking house-trespass. 17 Cr LJ 
304 : 35 IC 176 : AIR 1916 Lab 425 (Budha). 1940 ALL 175 ( Chadami j. 
1953 RLVV 243 {Jaldeepsingh), which relied on AIR 1940 All 259. See also 
29 ALL 46 in Note 1 to Section 444. 

444. Lurking house-trespass by night. —Whoever com¬ 
mits lurking house-trespass after sunset and before sunrise, is 
said to commit “lurking house-trespass by night”. 

Lurking house-trespass by night. —Lurking house-trespass is defined 
in Section 443. See commentary on Sections 441, 442 and 443. Lurking 
house-trespass by night is punished by Section 456. 

The accused was found inside the house of the complainant at midnight, 
and his presence was discovered by the wife of the complainant crying out 
that a thief was taking away her hansli. The evidence of the complainant 
clearly showed that the accused was not there with the consent, or at the 
invitation or for the pleasure of the complainant. It was held that the 
accused was properly convicted under Section 456 it being for him to show 
that his intention was under the circumstances innocent. 29 ALL 46 ( Ishri ). 

445. House-breaking. —A person is said to commit “house¬ 
breaking” who commits house-trespass if he effects his entrance 
into the house or any part of it in any of the six ways herein¬ 
after described; or if, being in the house or any part of it for the 
purpose of committing an offence, or, having committed an 





OF OFFENCES AGAINST PROPERTY 

;nce therein., he quits the house or any part of it in any of 
such six ways, that is to say— 

First .—If he enters or quits through a passage made by him¬ 
self, or by any abettor of the house-trespass, in order to the 
committing of the house-trespass. 

Secondly .—If he enters or quits through any passage not 
intended by any person, other than himself or an abettor of the 
offence, for human entrance ; or through any passage to which 
he has obtained access by scaling or climbing over any wall or 
building. 

Thirdly .—If he enters or quits through any passage which he 
or any abettor of the house-trespass has opened, in order to the 
committing of the house-trespass by any means by which that 
passage was not intended by the occupier of the house to be 
opened. 

Fourthly .—If he enters or quits by opening any lock in order 
to the committing of the house-trespass, or in order to the quit¬ 
ting of the house after a house-trespass. 

Fifthly .—If he effects his entrance or departure by using 
criminal force or committing an assault, or by threatening any 
person with assault. 

Sixthly .—If he enters or quits by any passage which he knows 
to have been fastened against such entrance or departure, and to 
have been unfastened by himself or by an abettor of the house- 
trespass. 

Explanation .—Any out-house or building occupied with a 
house, and between which and such house there is an immediate 
internal communication, is part of the house within the meaning 
of this section. 


Illustrations 

(a) A commits house-trespass by making a hole through the wall of Z* s house, and 
putting his hand through the aperture. This is house-breaking. 

( b) A commits house-trespass by creeping into a ship at a port -hole between decks. 
This is house-breaking. 

M A commit house-trespass by entering Z’ 9 house through a window. This is house¬ 
breaking. 

(d) A commit house-trespass by entering house through the door, having opened 
a door which was fastened. This is house-breaking. 

(c) A commits house-trespass by catering Z' s bouse through the door, having lifted 
a latch by putting a wire through a hole in the door. This is house-breaking. 

(/) A finds the key of house door, which Z had lost, and commits house-trespass 
by entering Z *9 house, having opened the door with that key. This is house¬ 
breaking. 
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(g) Z ™ standing in his doorway* A forces a passage by knocking Z clown, and com¬ 
mits house-trespass by entering the house. This is house-breaking. 

( h) Z> the door-keeper of T, is standing in T 9 s doorway. A commits house-trespass by 
entering the house, having deterred Z from opposing him by threatening to beat 
him. This is house-breaking. 


SYNOPSIS 


5. Clause Secondly. 

6. Scaling or climbing over a wall oi building 


1. House-breaking. 

2. Who commits house-trespass. 

3. For the purpose of committing an offence. 

4. Passage made by himself or by any abettor 


is house-breaking . 

7. Clause Sixthly. 

8. Constructive house-breaking. 


of the house-ires pass. 


1. House-breaking.— Every word in the section and all its ingredients 
are important. See illustrations and Explanation. Where the accused was 
found inside a house at night with the intention of committing theft, but the 
evidence showed that the door of the hou^e entered was neither chained nor lock- 
ed,arid there was no evidence that accused entered by any other passage, it was 
held that an entry into the house by merely pushing in the shutters of the door 
does not come under any of the six clauses of Section 445 which defines 
“house-breaking”. AIR 1922 Nag 26 ( Ladga ). The inmate of a house who 
breaks opens his uncle’s chest is not guilty of house-breaking but of the offence 
underSectkm 461. 6 NWP 301 ( Tasaduk ). 

Who commits house-trespass. — See commentary on Sections 442 and 

441. 

3* For the purpose of committing an offence. —‘Offence’ denotes a 
thing punishable under the I.P.C. or under any special or local law (Sec¬ 
tion 40). See also Note 6-a to Section 441. A charge under Section 456 of 
entering a house with an object not specified biit which is presumed to be 
criminal, cannot be sustained when the person is being tried upon a specific 
charge of theft in a dwelling.house and house-breaking with intent to commit 
theft. Although it is not necessary under Section 456 to specify any parti¬ 
cular offence, when such particular offence is specified under Section 457, it is 
incompetent to convict of house-breaking with some other intent. 13 Cr LJ 
224 : 14 IC 320 : 16 GWN 696 (Jharu). 

4 . Passage made by himself or by any abettor of the house- 
trespass. —See Clause First. This clause applies where a person enters or 
quits through a passage made by the offender of his abettor, e.g., by remov¬ 
ing the glass of a door. R & Ry 417 (Smith). When a hole is made by the 
burglars in the wall of a house but their way is blocked by the presence of 
beams on the other side of the wall the offence committed is one of attempt 
to commit house-breaking and not actual house-breaking, and illustration (a) 
to Section 445 does not apply. 4 LAH 399 ( Ghularn ). 

5. Clause Secondly. —This applies to a passage already in existence 
but not intended for human entrance, e.g., Chimney or port-hole. See illn. 
(b). Ratanlal is wrong when he says that Clause two deals with cases where 
a new passage has been created by a thief. Clause 2 applies where entrance 
is effected through a window which is not ordinarily intended to be a pas¬ 
sage. Maine (R & Ry 451) ; Hall (R & Ry 355) ; Hyarns (7 C & P 441) ; 
Robinson (1 Mood CC 327). It is house-breaking to effect entrance through 
a chimney which is not meant to be a passage. R & Ry 450 (Brice). 

6. Scaling or climbing over a wall or building is house-break¬ 
ing. —See Clause Secondly and 2 WC 65 (Emdad). 
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Clause Sixthly. — See Note 1. 

8. Constructive house-breaking.— In England it has been held that 
for the purpose of committing theft effecting entrance by a trick e.g., by 
stating that he has been sent, by the Broadcasting Corporation to locate 
radio disturbances is constructive house-breaking. 1951-2 ALL ER 72 
[Boyle). 

446. House-breaking by night.— Whoever commits house¬ 
breaking after sunset and before sunrise, is said to commit “house- 
breaking by night.” 

House-breaking by night .—See commentary on Section 445 which 
defines house-breaking. 

447. Punishment for criminal trespass.— Whoever com¬ 
mits criminal trespass shall be punished with imprisonment of 
either description for a term which may extend to three months, 
or with fine which may extend to five hundred rupees, or with 
both. 

SYNOPSIS 

1. Punishment for criminal trespass . 5. Conviction . 

2. Complaint . 6. Restoration of possession of immovable pro - 

3 . Charge. perty. 

4. Proof 

1. Punishment for criminal trespass* —See commentary on Section 
441 which defines criminal trespass. Criminal trespass is an ingredient of 
the offences dealt with in Sections 447-460 and defined in Sections 442- 
446. 


2 . 


a. Complaint.—fe also Note 7 to Section 441. Where a person 
enters upon property in the possession of a tenant with intent to commit an 
offence or to intimidate, insult or annoy that tenant, he is guilty of the offence 
of criminal trespass, and a complaint by the landlord is sufficient to set the 
law in motion just as much as a complaint by the tenant. 23 Cr LJ 699 : 69 
IC 379 (Fakir Ckand). 

3. Charge. —See Appendix *Charge\ A charge under Section 442 
should specifically state the intent which is alleged, and if that intent is to 
intimidate, insult or annoy any person in possession of the property the name 
of that person should also be stated. 1950 ALL 163 (Abdul Salam). 

Although it is not necessary under Section 456 to specify any particular 
offence, when such particular offence is specified under Section 457, it is 
incompetent to convict of house-breaking with some other intent. It is 
wrong to suppose that because a case is tried summarily, a charge under the 
Penal Code is not necessary. No formal charge need be drawn up, but the 
accused must be called upon to answer to the particulars of the offence 
charged, whether the proceedings be summary or otherwise. 13 Cr LJ 224 : 
14 IC 320 : 16 GWN 696 (, Jharu ). See also 1 Weir 533 (Samban) and 16 WG 
63 (Diwalia) which expressed conflicting views on the point whether intent to 
commit a specific offence must be charged and proved. 

A conviction for lurking house-trespass by night under Section 456 is not 
bad for want of the specification of the intention in the charge, but one 
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dueler Section 457 cannot be sustained without such specification. In a 
charge under the former section, though a guilty intention must be proved, 
it is not necessary to prove which of the several guilty intentions the accused 
had ; it will be enough if it is shown that the intention must have been one 


or other of those specified in Section441, though it may not be certain which 
it was. 22 GAL 391 (Balmakand Ram). 

If the intention with which the entry was effected as'specified in a charge 
under Section 457, differs fundamentally from that found by the Court, it is 
always a question whether prejudice has been caused by convicting the 
accused of an offence involving an intention different from that specified in 
the Original charge. Doubtless if on the facts admitted it is clear that the 
entry was made with the intention of commiting some other offence, Le*, an 
offence different from that specified in the charge under Section 457,. it may 
be open to the Court to convict him under Section 456, as there could be no 
prejudice. But where the entry is not admitted and it is difficult to hold, 
on the facts proved by the prosecution that the entry was effected with the 
intention of committing any offence, a Court will not be justified in conjec¬ 
turing as to what the intention might have been. Similarly, a Court will not 
be justified in saying that any entry into another man’s house at that hour 
of the night (3 A.M.) must necessarily cause annoyance to the immates of 
the house. There is always a sharp distinction between intention and 
knowledge in criminal law, and if it appears that the intention with which 
4he tjntry was effected was quite different even though the accused knew 
that his presence if detected would cause annoyance to the inmates he cannot 
be held guilty of having entered another man’s house with the intention of 
causing annoyance to the inmates. 1956 CUT 502 (S. Boral )- 

Under Section 238, Cr. P. C., conviction under Section 456 I.P.C. will 
not be illegal, merely because the accused is not charged under Section 456, 
but is charged under Section 457, but if upon a consideration of the evidence 
in the case the accused is really prejudiced by the conviction under Section 
456 without any charge, the conviction must be set aside and a retrial 
directed. AIR 1921 Pat 217 :2 PLT 140 (Jadav). 

Model charge.—You—on or about—at—, committed criminal trespass 
upon property*to wit—in the possession of PQ, [with intent to commit an off¬ 
ence, to wit-r-j [with intent to intimidate, insult or annoy P£), a person in 
possession of such property] and thereby committed an offence under Section 
447, I.P.C.. .. 

4. Proof.—All the necessary ingredients in Section 441 must be pro¬ 
ved. Set commentary on Section 441. The ingredients of Section 441 are 
the headings of Notes 2, 3, 6, 7 and 8 in the commentary on Section 441. 

An entry on land in another man’s possession, solely in order to assert a 
right in the land, does not constitute ‘criminal trespass’ within Section 447. 
The intention to intimidate, insult or annoy, or to commit an offence must 
be distinctly found. 34 The placing of haystacks and manure on another 
man’s land need not necessarily amount to annoyance. It is not annoyance 
in law. It may be annoyance in fact. To convict an accused of criminal 
trespass, it must be clearly found that he intended to cause annoyance. The 
distinction between civil and criminal trespass should not be lost sight of. 35 


34. 13 Cr LJ 477 : 15 IC 317 

MWiN 395 (Amavasaya). 


1912-1 


35. 


1 3 Cr LJ 783 
1007 (Meajan ). 


17 IC 415 : 16 OWN 
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must be a clear finding as to t he intent . 36 Though it was not cer¬ 
tain what the precise intention of the accused was in committing the tres¬ 
pass, it was clear that it must have been with one or other of the intentions 
specified in Section 441 as, judging from the time, the place, and manner in 
which the trespass was committed, and the conduct of the accused when 
discovered, it was i npossible to suppose that the trespass could have been 
committed either unintentionally or with any innocent intention, and it must 
have been committed with the intention of committing some offence, but the 
accused was entitled to have it taken that it was with the least possible culpa- 
able intention, namely, that of committing an offence under Section 509, 
I.P,G. 22 CAI. 391 (Balmakand Ram). 


See also Notes 2, 3, 6 , 7 and 8 to Section 441. 


5. Conviction. —See Note 8 -a to Section 441. Principal is liable for 
agent’s acts only if he has instigated or abetted them . 37 Where it is open to 
complainant to bring a suit under Section 9 of the Specific Relief Act, 1877, to 
regain possession of land, a Magistrate should not entertain a complaint of 
criminal trespass on culturable land, unless it is made very clear upon the 
examination of. the complainant that the alleged trespasser must have entered 
on the land with one of the intents mentioned in Section 441. 5 Cr LJ 415 : 

3 LBR 278 (Shwe Kun). 


6. .Restoration of possession of immovable property. —See Section 
522, Cr. P.C. and 4 PAT 438. 


448. Punishment for house-trespass.— Whoever com¬ 
mits house-trespass shall be punished with imprisonment of 
either description for a term which may extend to one year, or 


with fine which 
with both. 


may extend to one thousand rupees, or 


Punishment for house-trespass.— -See commentary on Sections 442 and 
441. See also Notes 2 to 6 to Section 447. 


Model charge.—You—on or about—at—committed house-trespass by 
committing criminal trespass by entering into or remaining in—which is 
( 9 . building used as a human dwelling) (a tent used as a human dwelling) (a 
vessel used as a human dwelling) (a building used as a place of worship) (a 
building used as a place for the custody of property) in the possession of 
P(l with the intent to [commit an offence, to wit—] [intimidate, insult, or 
annoy P£) j and thereby committed an offence under Section 448, I.P.C. ... 


Note. —Retain only the brackets applicable. 


449. House-trespass in order to commit offence 

punishable with death. —Whoever commits house-trespass in 
order to the committing of any offence punishable with death, 
shall be punished with imprisonment for life, or with rigorous 
imprisonment for a term not exceeding ten years, and shall also 
be liable to fine. 


36. 1 Weir 524 { Daragaiya ) : 1885 PR 11 
( Warima ). 

37. 1937 RANG 246 : AIR 1937 Rang 117 


(Mg. Nwe) which explained 3 LBR 
278. 
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House-trespass in order to commit offence punishable with 
death.— See commentary on Sections 442 and 441. See also Notes 2-6 to 
Section 447. 

An act can be said to be committed “in order to the committing of an 
offence” even though the offence may not be completed. Thus, if a person 
commits a house-trespass with the purpose of the committing of theft but 
has failed to accomplish the purpose, it will be proper to say that he has 
committed the house-trespass in order to the committing of theft. There can 
be no doubt that the words “in order to” have been used to mean “with the 
purpose of”. If the purpose in committing the house-trespass is the comm- 
ssion of an offence punishable with death the house-trespass becomes punish¬ 
able under Section 449 of the Penal Code. Hence the fact that the 
murder was not actually committed will not affect the applicability of Sec¬ 
tion 449 of the Penal Code. 88 

Model charge.— In the model charge under Section 448, I. P.C,, 
after the words ‘with intent to’ substitute the following : — 

Commit an offence punishable with death to wit—and thereby committed 
an offence under Section 449, I.P.C.. .. 

450. House-trespass in order to commit offence pun¬ 
ishable with imprisonment for life. —Whoever commits 
house-trespass in order to the committing of any offence punish¬ 
able with imprisonment for life, shall be punished with imprison¬ 
ment of either description for a term not exceeding ten years, 
and shall also be liable to fine. 

House-trespass in order to commit offence punishable with im¬ 
prisonment for life. —See commentary on Sections 442 and 441. See also 
Notes 2-6 to Section 447. 

451. House-trespass an order to commit offence pun- 
able with imprisonment.— Whoever commits house-trespass in 
order to the committing of any offence punishable with imprison¬ 
ment, shall be punished with imprisonment of either 
description for a term which may extend to two years, and shall 
also be liable to fine ; and if the offence intended to be 
committed is theft, the term of the imprisonment may be exten¬ 
ded to seven years. 


SYNOPSIS 


i. Charge. 

5. Proof\ 

6. Conviction. 


1. House-trespass in order to commit offence 


punishable with imprisonment. 
2. Offence. 


3. Complaint . 

1. House-trespass in order to commit offence punishable with 
imprisonment. —See commentary^ on Sections 442 and 441. This ingredient 
is also found in Sections 454 and 457. See AIR 1960 MP 375 (Bhuresingh). 


38. AIR 1965 SC 132 (Matiullah)*=( 1964) 1 </>CWR 501= 1964 SCD 766. 
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2. Offence. — See Note 3 to Section 445 and Note 6-a to Section 441. For 
the purposes of Section 451, an offence punishable under the Penal Gode is 
an ‘offence’ even though it is not punishable with imprisonment for more 
than six months. It is only an offence which is punishable under a special 
or a local law that must be punishable with imprisonment of six months or 
more before it can be considered to be an offence within the meaning of 
Section 451. 32 Cr IJ 732 : 131 IC 381 : AIR 1931 Lah 197 (Harkishan Lai). 

“Intention” is the sine quo non and the pivot of offence punishable under 
Section 454 (or Section 451 or Section 457). Accordingly, where no inten¬ 
tion to the committing of an offence was proved, conviction was set aside. 
1947 ALL 152 (Bry Mohan). 

Where, on a charge under Section 457, it was proved to the satisfaction of 
the Court that the accused did enter the complainant’s house in order to 
have sexual intercourse with a woman whom he knew was the wife of the 
complainant, and further that he did so without the husband’s consent, 
and the accused was convicted, it was held that the conviction was proper. 
It was not necessary under the circumstances that the complainant should 
bring a specific charge of adultery. 23 ALL 82 (Kangla). The same rule 
applies to Sections 451 and 454. 

During the temporary absence of the complainant from his house 
his wife invited the accused to the house, who entered it with the intent 
to commit adultery. It was held that the accused having entered the house 
with the intent to commit an offence, was guilty of house-trespass. 21 Or 
Lj 435 ; 56 IC 227 (C. Damai). 

An accused person, though he may have known that, if discovered, 
his act would be likely to cause annoyance to the owner of a house, cannot 
be said to have intended either actually or constructively to cause such 
annoyance. Where, therefore, it was proved that a person entered a house 
with intent to have illicit intercourse with a woman who was a widow and 
of age, it was held that he was guilty of no offence. 38 ALL 517 (Gaya Bhar). 
See also 37 ALL 395 ( Media ) in Note 3 to Section 454. For a conviction for 
the offence of house-trespass with intent to commit adultery, it is necessary 
to establish the ingredients of Section 497, in regard to the intended act 
of sexual intercourse. It is necessary, therefore, to prove that the woman 
with whom the accused intended to have sexual intercourse was the wife of 
another man, that the accused had knowledge or had reason to believe 
that she was the wife of another man and that the intended intercourse was 
without the consent or connivance of the husband. AIR 1956 MBh 69 
(Ibrahim) ; 19 ALL 74 relied on. AIR 1954 All. 1 ^^distinguished. See also 
Note 6-a to Section 441. 

3. Complaint.— See also Note 2 to Section 447. The accused was 
convicted of the offence of house-breaking by night with intent to commit 
adultery under Section 457 the owner of the house not being the husband 
of the woman with whom the adultery was to be committed, and the accused 
not intending to commit any offence except adultery. It was held that 
the omission of the husband to prosecute for the adultery did not absolve 
the prisoner from criminal liability under Section 457., UG 689 {Bandhu). 
Contra 5 MHC (App) 5. The same principle applies to Section 451. 

v 4. Charge.— See Note 3 to Section 447. 

* 

Model charge.—In the model charge under Section 449, substitute the 
word'Imprisonment’ for the word ‘death’ and ‘Section 451’ for ‘Section 449’. 



5. Proof.— See Note 4 to Section 447. 

6 . Conviction. —See Note 5 to Section 447. 
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452 House-trespass after preparation for hurt, 
assault or wrongful restraint —Whoever commits house- 
trespass, having made preparation for causing hurt to any person 
or for assaulting any person, or for wrongfully restraining any 
person, or for putting any person in fear of hurt, or of assault, 
or of wrongful restraint, shall be punished with imprisonment 
of either description for a term which may extend to seven 
years, and shall also be liable to fine. 

1. House-trespass after preparation for hurt, assault or wrong¬ 
ful restraint.— See also commentary on Sections 442 and 441 which defines 
house-trespass and criminal trespass. Hurt is defined in Section 319, assault 
in Section 351 and wrongful restraint in Section 339. 

For a conviction under Section 452, Penal Code, it is necessary to prove 
that the dominant intent of the accused was to cause hurt to or to assault 
or to wrongfully restrain any person. The fact that the accused had the 
intention to intimidate or hurt in forcibly carrying his wife does not mean 
that he went to the house of her parents for the purpose of causing hurt to 
or assaulting or wrongfully restraining any inmate of the house. AIR 1960 
MP 24 (P. Kukaji). See also AIR 1957 MP 217 (Chair a) ; Gr LJ 1405. 

Trespass into the shop of the complainant for the purpose of assaulting 
the complainant is not sufficient to support a conviction under Section 452, 
though it; might he for a conviction under Section 44(3. AIR 1921 Gal 556 : 25 
Gr LJ 168 : 76 IC 392 : 38 GLJ 161 (F. C De). 

2. Complaint, charge, proof and conviction .—See Notes 2, 3, 4 and 

5 to Section 447. 

3. Sentence ,-—See AIR 1956 Punj 122 (Kartar Singh). 

Model charge.— In the model charge under Section 448, for the words 
‘and thereby committed an offence under Section 448’ substitute the 
following: 

‘Having made preparation for causing hurt to any person or for assault¬ 
ing any person or for wrongfully restraining any person or for putting any 
person in fear of hurt, or of assault, or of wrongful restraint and thereby 
committed an offence under Section 452, LP.C. 5 

453. Punishment for lurking house-trespass or house¬ 
breaking.— Whoever commits lurking house-trespass or house¬ 
breaking, shall be punished with imprisonment of either descrip¬ 
tion for a term which may extend to two years, and shall also 
be liable to fine. 

1. Punishment for lurking house-trespass or house-breaking.— 

See commentary on Sections 442 and 441 which delines house-trespass and 
criminal trespass. Lurking house-trespass is defined in Section 443 and 
house-breaking in Section 445. 
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2. Complaint, charge, proof and conviction. —See Notes 2, 3, 4 and 

to Section 447. 

Model charge for house-breaking.*-— In the model charge under 
Section 448, for the words ‘and thereby committed an offence under Section 
448* substitute the following :— 

‘and also committed house-breaking and thereby committed an offence 
under Section 453, I.P.C.’ 

Model Charge for lurking house-trespass. —In the model charge 
under Section 448, for the words ‘and thereby committed an offence under 
Section 448 ? substitute the following :— 

‘having taken precautions to conceal such house-trespass from some 
person who has a right to exclude or eject the trespasser from such (building) 
(tent) (vessel) and thereby committed lurking ho use-trespass, an offence 
under Section 453, I.P.C.’ 

454. Lurking house-trespass or house-breaking in 
order to commit offence punishable with imprison¬ 
ment, —Whoever commits lurking house-trespass or house¬ 
breaking, in order to the committing of. any offence punishable 
with imprisonment, shall be punished with imprisonment of 
either description for a term which may extend to three years, 
and shall also be liable to fine ; and if the offence intended to 
be committed is theft, the term of the imprisonment may be 
extended to ten years. 


SYNOPSIS 


2 . 


Lurking house-trespass or house-breaking 3. 

in order to commit offence punishable with 
imprisonment. 4. 

In order to the committing of any offence 5. 

punishable with imprisonment . 6. 


If the offence intended to be committed is 
theft. 

Proof. 

7 rial and conviction . 

Model charge. 


1. Lurking house-trespass or house-breaking in order to com¬ 
mit offence punishable with imprisonment. — See commentary on 
Sections 442 and 441 which define house-trespass and criminal trespass. 
Lurking house-trespass is defined in Section 443 and house-breaking in 
Section 445. 

2. In order to the committing of any offence punishable with 
imprisonment. — See Note 3 to Section 445 and Note 6-a to Section 44L 
See also Note 2 to Section 451. 

3. If the offence intended to be committed is theft.— The offences 
punishable under Sections 454 and 457 are, with the exception that the 
former is committed by day and the latter by night, precisely the same. 
The latter of each section enacts that, if the offence intented to be committed 
is ,theft, the term of imprisonment may be extended from three and five years 
to ten and fourteen years respectively. An intent to commit theft would not 
be punishable until after lurking house-trespass, or house-breaking, had 
been committed. It is evident that the Legislature never meant that 
a house-trespasser or house-breaker should be liable to seven and nine years’ 
additional imprisonment, merely because he intended to commit theft. The 
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er portion of each of those sections was obviously framed to include the 
cases of house-trespassers and house-breakers who had not only intended to 
commit theft, but had actually committed that offence* To sentence a 
house-trespasser or house-breaker to the enhanced punishment of ten years’ 
imprisonment under the latter part of Section 454, because he intended to 
commit theft, and to sentence him also under Section 380 to four years’ 
imprisonment, or any other punishment for theft in a building, would 
virtually be to punish him twice for the same offence, and would be grossly 
unjust. 10 ALL 145 (%or Singh). 

In a case it was observed : “I do not think, however, that it can be said 
the appellant had gone to commit theft. There is nothing to show that he 
had gone there for that purpose and the evidence is that he had walked 
away at a normal pace from the house. It might be that he had gone to 
meet a female servant or for some other purpose not connected with theft/’ 
Theft being ruled out of consideration, the only other alternative is that he 
had gone "to meet a female servant”. In other words, he had gone at the 
invitation of an inmate of the house, though not a member of the family. 
Therefore, Section 454 has no application. 1947 ALL 152 (Brij Mohan)* 
The accused was found inside the complainant’s house at 2 a.m. and when 
arrested made no statement as to his reasons for being there. On being sent 
up for trial he stated, but could not prove to the satisfaction of the court, 
that he had an intimacy with a widow living in the house. It was held 
that the presence of the accused in the house at that, hour pointed to a guilty 
intent and it was for him to rebut that presumption. 37 ALL 395 ( Mulla ). 

4 . Proof. — See Note 4 to Section 447. 

5. Trial and conviction.—Under Sections 35 and 235, Cr. P.C. 
a. Magistrate may legally pass a separate sentence of two years’ rigorous 
imprisonment and fine under each of the Sections 379 or 380 and 454 
for house-breaking in order to the commission of theft and theft, the two 
offences forming part of the same transaction and being tried together. In 
such a case, where the prisoner had been three times previously convicted, 
it was held that the better course would have been to commit him to the 
Court of Session under Sections 454-75, I.P.C. 10 ALL 146 (£ or Singh). 
Where in the course of one and the same transaction an accused person 
appers to have committed several acts, directed to one end and object, which 
together amount to a more serious offence than each of them taken indivi¬ 
dually by itself would constitute, although for purposes of trial it may be 
convenient to vary the form of charge and to designate not only the principal 
but the subsidiary crimes alleged to have been committed, yet in the interests 
of simplicity and convenience it is best to concentrate the conviction and 
sentence on the gravest offence prove. 2 ALL 644 (Ajudhia) ; 6 WC 39 
(R. Kairi ). 

6. Model charge.— In the relevant charge under Section 453, subs¬ 
titute the words ‘in order to the committing of an offence punishable with 
imprisonment to wit—and thereby committed an offence under Section 454, 
I.P.C.. for the words ‘and thereby committed an offence under Section 453, 
l.P.G.. . ’ 

455. Lurking house-trespass or house-breaking after 
preparation for hurt,, assault or wrongful restraint— 

Whoever commits lurking house-trespass, or house-breaking, 
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living made preparation for causing hurt to any person, or for 
assaulting any person, or for wrongfully restraining any person, 
or for putting any person in fear of hurt or of assault or of 
wrongful restraint, shall be punished with imprisonment of 
either description for a term which may extend to ten years, and 
shall also be liable to fine. 

Lurking house trespass or house-breaking after preparation for 
hurt, assault or wrongful restraint. —See also commentary on Sections 
442 and 441 which defines house-trespass and criminal trespass. See Com¬ 
mentary on Section 443 which defines lurking house-trespass and on Section 445 
which defines house-breaking. 

Model charge. —In the relevant charge under Section 453, for the 
words 'and thereby committed an offence under Section 453, I.P.C.’ subs - 
ilute the following 

‘having made preparation for causing hurt to any person, or for assault¬ 
ing any person or for wrongfully restraining any person or for putting any 
person in fear of hurt or of assault or of wrongful restraint and thereby 
committed an offence under Section 455, I.P.C.. . ’ 

456. Punishment for lurking house-trespass or house¬ 
breaking by night. —Whoever commits lurking house-trespass 
by night, or house-breaking by night, shall be punished with 
imprisonment of either description for a term which may extend 
to three years, and shall also be liable to fine. 


SYNOPSIS 


1. Punishment for lurking house-trespass 
house-breaking by night. 

2. Complaint. 


3. Charge. 

4. Proof. 

5. Conviction . 


1. Punishment for lurking house-trespass or house-breaking 
by night. —See also commentary on Sections 442 and 441 which defines 
house-trespass and criminal trespass. Lurking house-trespass is defined in 
Section 443 and house-breaking in Section 445. See also Notes 2 and 3 to 
Section 454. 

2. Complaint. —See Note 3 to Section ‘451. 

3. Charge. —See Note 3 to Section 447. 

Model Charge.— In the model charge under Section 453 add the words 
‘by night’ at the appropriate place and substitute ‘Section 456’ for ‘Sec¬ 
tion 453’. 

4. Proof. See Note 4 to Section 447. Where the accused persons 
execution creditors, in company with an authorised bailiff, broke open com¬ 
plainant’s door before sunrise with intent to distrain his property for which 
they were convicted on a charge of lurking house-trespass by night or house¬ 
breaking by night, it was held that as they were not guilty of the offence of 
criminal trespass, there being no finding of arty such intents as is required to 
constitute that offence and that as criminal trespass is an essential ingredient of 
either of the offences with which they were charged, the conviction must be 
quashed. 2 MAD 30 Davay). 
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Conviction. —See Note 5 to Section 447. An inflexible rule ot 
hrttversal application cannot be laid down that under no circumstances can 
a conviction be made under Section 456, when the accused has been charged 
with the commission of an offence under Section 457. Where the specific 
intent, namely, an intent to commit theft, imputed to the accused to sustain 
a conviction under Section 457, has not been established, the accused may 
be convicted of an offence under Section 456 in conformity with Section 238, 
Gr. P.C., if he is not prejudiced at the trial by such conviction for the minor 
offence. To sustain a conviction under Section 456, it is not necessary to 
specify the criminal intention in the charge : it is sufficient if a guilty inten¬ 
tion, such as is contemplated by Section 441, is proved either from direct 
evidence or from conduct and other circumstances. 17 Gr LJ 424 : 35 IC 
984 ( Karali ). See also Note 3 to Section 447. 

457. Lurking house-trespass or house-breaking by 
night in order to commit offence punishable with impri¬ 
sonment.— Whoever commits lurking house-trespass by night, 
or house-breaking by night, in order to the committing of any 
offence punishable with imprisonment, shall be punished with 
imprisonment of either description for a term which may extend 
to five years, and shall also be liable to fine ; and, if the offence 
intended to be committed is theft, the term of the imprisonment 
may be extended to fourteen years. 


SYNOPSIS 


3. If the offence intended to be committed is 


L Lurking house-trespass or house-breaking 
by night in order to commit offence punish¬ 
able with imprisonment . 


theft . 

4. Attempt * 

5. Charge arid trial . 

6. Conviction and sentence. 


2 . In order to the committing of any offence 
punishable with imprisonment. 


1. Lurking house-trespass or house-breaking by night in order 
to commit offence punishable with imprisonment.— See also commen¬ 
tary on Sections 442 and 441 which define house-trespass and criminal 
trespass. Lurking house-trespass is defined in Section 443 and house¬ 
breaking in Section 445. Every word in the section and all its ingredients 
are important, 1883 PR 14 (Sher Singh) ; 38 ALL 517 (Gaya Rhar) ; 35 
MAD 186 ( Sellamuthu). See AIR 1962 Ker 81 ( Narayana ). 

A previous convict entered an open thorned enclosure in which goats 
and sheep were kept, but on the owner being disturbed, he lied and was 
arrested nearby. He was convicted under Sections 457-75, I.P.G. and 
sentenced to transportation tor life. It was held on appeal that the only 
offence of which he could be convicted was one of attempted theft under 
Sections 379-511, I.P.C. and that as Section 75 did not apply to attempted 
offences, an enhanced sentence could not be inflicted upon him. 20 Cr LJ 
492 (2). 51 IC 476 ( Ghasita ). 

Where accused, in pursuance of common object, have broken into temples 
and removed idols for celebrating a festival without any dishonest intention 
they are guilty under Section 147 but not under Section 457 or Section 380. 
AIR 1941 Mad 71 (2) : 42 Gr LJ 263 (P. Konan). 

2. In order to the committing of any offence punishable with 

imprisonment. —See Note 2 to Section 454 and Note 6-a to Section 441; 
See also Notes 1 and 2 to Section 451. 
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Adultery. —See Note 6-a to Section 441. 

3. If the offence intended to be committed is theft.— See Note 3 
to Section 454. - 

4. Attempt. —Where either the previous or subsequent conviction of 
an accused person is under Section 511 for an attempt to commit an 
offence punishable fora term of three years, or upwards under any of the 
sections specified in Chapter XII or Chapter XVII of the I.P.C., the Court 
trying the case has no power to proceed and pass an order against him 
under Section 365, Cr. P.C. 6 Cr LJ 378 : 1907 PR 17 {Hamm). 

Sections 459 and 460 provide for a compound offence, the governing 
incident of which is that either a “lurking house-trespass” or “house- 
breaking” must have been completed, in order to make a person who 
accompanies that offence either by causing grievous hurt or attempt to 
cause death or grievous hurt responsible under those sections. Tne sections 
must be construed strictly and they are not applicable where the principal 
act done by the accused person amounts to no more than a mere attempt 
to commit lurking house-trespass or house-breaking. 8 ALL ‘>49 Ismail ). 
The same principle applies to Section 457 and Section 458. 

5. Charge and trial.— See Appendix ‘Charge’ and Note 3 to Section 
447 See also Note 6. The accused was convicted of house-breaking by 
night and of house-trespass in respect of the same acts. It was held that 
the second head of the charge was superfluous, inasmuch as it involved the 
same intention substantially as the first, which intention ought not to be 
applied to support two different charges. UC 302 ( Khandu ). When a person 
is accused of committing house-breaking and theft he should be charged 
under Section 457 alone as only one offence is committed. 1 blr 69 
(Mahavir) A person accused of an offence under Section 457, LP.C. can 
by virtue of Section 239 (e), Cr. P.C. be legally charged and tried with 
persons accused of receiving or retaining the stolen property. 18 I.AH 62 
(Nawab). 

Model Charge.— In the relevant model charge under Section 453, 
add after either the words ‘house-breaking’ or the words ‘lurking house- 
trespass”, as the case may be the following words 

‘by night in order to the committing of an offence ^punishable with 
imprisonment, to wit—’ and substitute ‘Section 457’ for ‘Section 453’. 

6. Conviction and sentence.— An accused person was convicted 
under Section 457 of house-breaking by night in order to commit an oflence 
(mischief and assault) and also under Sections 426 and 3o2 for the offences 
of mischief and assault and punished separately for each offence. Ihese 
offences formed part of one transaction. It was held that the sentences 
were legal. 12 MAD 36 (Mrichand). See also commentary on Section 71. 

An accused person convicted of house-breaking followed immediately 
bv theft is liable to punishment under Section 457 only. 5 PAT 464 
(Makhru), Where a person commits house-breaking or lurking house-trespass 
bv night and thereafter also commits theft, he may be charged with and 
tried at the same trial, for both the offences of lurking house-trespass and 
’ 'theft’under Section 457 and 380 and convicted under both the sections. 17 
LK 513 ( Sital ) which followed 5 PAT 464 ( Makhru ) and relied on 12 MAD 
36 (Mrichand). 
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A person who is convicted under Section 457 for the offence of lurking 
house-trespass and Section 380 for the offence of theft iri a building, can 
be awarded separate sentences on each count. AIR 1945 Mad 896 ( Natesa ), 
Burglary is a serious crime and whenever it is detected the person concerned 
must be given a deterrent punishment. It is not proper to release the 
burglars on probation of good conduct. Such sentence means no punish¬ 
ment and emboldens persons to commit the crime because they rightly 
think that they can easily escape. AIR 1932 Lah 258 : 33 Cr LJ 500 ( Sardara). 

A Court cannot refuse to convict a person on the evidence of a finger¬ 
print expert merely on the ground that it is unsafe to base a conviction 
upon such evidence. Where a policeman whose duty it was to protect the 
lives and property of subjects of the Crown, was convicted of a serious 
offence of burglary, sentence of five years rigorous imprisonment was held 
not excessive, AIR 1930 Lah 667 : 31 Cr LJ 877 ( Sardara ) See also 1954-2 
MLJ {Andhra) 226. See AIR 1961 Pat 409 {Ramjee). 

458 Lurking house-trespass or house-breaking by 
night after preparation for hurt, assault or wrongful 
restraint. —Whoever commits lurking house-trespass by night, 
or house-breaking by night, having made preparation for causing 
hurt to any person, or for assaulting any person, or for wrong¬ 
fully restraining any person, or for putting any person in fear 
of hurt, or of assault, or of wrongful restraint, shall be punished 
with imprisonment of either description for a term which may 
extend to fourteen years, and shall also be liable to fine. 

1. Lurking house-trespass or house-breaking by night after pre¬ 
paration for hurt, assault or wrongful restraint. —Every word in the 
section and all its ingredients are important. See also commentary on 
Sections 442 and 441 which define house-trespass and criminal trespass. 
Lurking house-trespass is defined in Section 443 and house-breaking in Sec¬ 
tion 445. 

Compare also Section 455. In Section 458 the offence is committed at 
night. See also commentary on Section 452. 

Where the accused whose house was about 3 miles away from the place 
of complainant, was caught in the latter’s house at night, armed with a gun, 
and the accused had entered the house by jumping a wall or removing the 
door chain, it was held that his conviction under Section 458 was legal. AIR 
1959 MP 6 ( Mahendra ). 

Section 458 only applies to the house-breaker who actually has himself 
made preparation for causing hurt to any person or for assaulting any person 
or for wrongfully restraining any person and so on, and not to his compa¬ 
nions as well who themselves have not made such preparation. 4 LAH 399 
( Ghulam ). ' 

2. Charge.— See Note 5 to Section 457. 

459. Grievous hurt caused whilst committing lurking 
house-trespass or house-breaking —Whoever, whilst com¬ 
mitting lurking house-trespass or house-breaking, causes grievous 
hurt to any person or attempts to cause death, or grievous hurt 
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to any person, shall be punished with imprisonment for life, or 
imprisonment of either description for a term which may extend 
to ten years, and shall also be liable to fine, 

1. Grievous hurt caused whilst committing larking house- 
trespass or house-breaking. —Every word in the section and all its ingre- 
diets are important. See also commentary on Sections 442 and 441 which 
define house-trespass and criminal trespass. Lurking house-trespass is defined 
in Section 443 and house-breaking in Section 445. 

Where a party of men armed with lathies go and commit burglary and 
actually use the lathies in trying to escape, the provisions of Section 459 are 
applicable as there was intention to commit burglary with arms even though 
they did not intend to use weapons unless there was occasion to do so. 30 
Cr 839 { Jam). It was held, on a construction of Section 459, that the 
offence of house-breaking is complete when entry into the house is effected 
and any grievous hurt subsequently caused by the persons breaking into the 
house cannot be said to be grievous hurt caused while they were committing 
the house-breaking. 49 ALL 864 ( Said Ahmad). Where grievous hurt was 
caused by T at a time when criminal trespass, so far as T was concerned had 
terminated when T was struggling with the complainant in the case, on the 
court-yard of the house, it was held that as it was not perhaps possible to 
make out on the evidence before the Court as to whether the court-yard was 
a part of the house in which there was criminal trespass, on the facts placed 
before the jury, that T ought to have been convicted under Section 457, 
namely, of lurking house-trespass by night, in order to commit an offence 
punishable with imprisonment. AIR 1934 Cal 557 : 38 CWN 446 
(Enayat All). 

2. Sections 459 and 460 do not apply where there is only an 
attempt. —The causing of the grievous hurt or the attempt to cause death or 
grievous hurt, must be done in the course of the commission of the offence of 
lurking house-trespass or house-breaking, and at the time when such lurking 
house-trespass or house-breaking is being committed. The provisions of these 
sections being of a highly penal nature and inflicting very severe punishment 
upon conviction, it is necessary that they should be construed strictly. Sec¬ 
tions 459 and 460 of the I.P.C. provide for a compound offence, the governing 
incident of which is that either a “lurking house-trespass” or “house-break¬ 
ing” must have been completed, in order to make a person who accompanies 
that offence either by causing grievous hurt or attempt to cause death or 
grievous hurt responsible under those sections. The sections must be cons¬ 
trued.strictly and they are not applicable where the principal act done by the 
accused person amounts to no more than a mere attempt to commit lurking 
house-trespass or house-breaking. 8 ALL 649 {Ismail Khan). 1874 PR 16 
(i Saifuddin ). 

3 . Whilst committing. —The words ‘whilst committing’ do not 
include after the commission of’. 1882 PR 2 (JaJdr). Sea also Note 3 to 
Section 460 and Note 1 to Section 459. 

4. Charge.— See Appendix ‘Charge’ and Note 5 to Section 457. 

Model Charge. —In the relevant model charge under Section 453 add 

the following : 

‘further, whilst committing (lurking house-trespass) (house-breaking) you 
(caused grievous hurt to MN) attempted to cause death or (grievous hurt to 
MN) and thereby you are liable to be punished under Section 459, I.P.G. . . . 
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Any person. 

Every person jointly concerned. 
Charge. 

Conviction and sentence. 


460. All persons jointly concerned in larking house- 
trespass or house-breaking by night punishable where 
death or grievous hurt caused by one of them. —If, at the 

time of the committing of lurking house-trespass by night or 
house-breaking by night, any person guilty of such offence shall 
voluntarily cause or attempt to cause death or grievous hurt to 
any person, every person jointly concerned in committing such 
lurking house-trespass by night or house-breaking by night, shall 
be punished with imprisonment for life, or with imprisonment of 
either description for a term which may extend to ten years, and 
shall also be liable to fine 

SYNOPSIS 

L All persons jointly concerned in lurking house - trespass by night 

trespass or house-breaking by night punish - 4. 

able where death or grievous hurt caused by 5. 

me of them. 6. 

2. Attempt. 7. 

3 . At the time of committing of lurking house* 

1. All persons jointly concerned in lurking house-trespass or 
house-breaking by night punishable where death or grievous hurt 
caused by one of them.— Every word In the section and all its ingredients 
are important. See also commentary on Sections 4*2 and 441 which define 
house-trespass and criminal trespass. Lurking house-trespass is defined in 
Sections 443 and house-breaking in Section 445. 

Section 460 is intended to provide for the punishment of persons who are 
jointly concerned in committing house-trespass or house-breaking quite irres¬ 
pective of whether they cause or attempt to cause death or grievous hurt. It 
was never intended that a person who commits murder, whilst committing a 
burglary, should be punished merely for burglary and not for murder. 39 A 
number of persons armed with dangs and chhavis jointly entered a house at 
dead of night with the intention of abducting a woman. While abducting 
the woman some of them attacked an inmate with lathi blows which resulted 
in his death and also caused grievous hurt to another. Having done this they 
went away after scaling the wall of the court-yard of the house. It was held 
that they having committed house-breaking by night and some of them 
having voluntarily caused death and grievous hurt, the offence was under 
Section 460 and they have entered the house not with the intention of killing, 
the offence could not be under Section 302-34 or under Section 304-1. AIR 
1936 Lah 911: 38 Cr LJ 30 : 165 IC 874 ( Mohammada ). 

Section 460 can be invoked only if, from the evidence, it is clearly possi¬ 
ble to conclude that before the commission of the lurking house-trespass by 
night, or house-breaking by night, the offenders did not have a common 
intention of committing anything other than the above-mentioned offences 
and that if during the course of the commission of such an offence one of the 
persons causes death or grievous hurt to any person, then only, every person 
jointly concerned in committing lurking house-trespass by night or house¬ 
breaking by night shall be guilty of an offence under Section 460. If on the 
other evidence Court is satisfied that the accused are guilty of murder then 


39. 12 Cr LJ 395 : 11 IO 579 : 8 AIJ 774 (Chalur), 
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Wion 460 is out of place. In such case the invocation of Section 460 is 
irregular. AIR 1954 Mad 152 : Gr LJ 115 ( Singer am ). 

2. Attempt.— See Note 2 to Section 459. 

3. At the time of committing of lurking house-trespass by 
night. — See Note 3 to Section 459. The accused broke into the house of one 
T. S. at night with intent to commit theft* armed with deadly weapons. Oh 
an alarm being raised they left the house and in the court yard stabbed one 
R. S. who tried to seize them, injuring him so that he died later on. It was 
held that as the stabbing was done after the house-breaking was complete, 
Section 460 did not apply, but that the accused were guilty of offence under 
Sections 457* 458 and 326. 40 The expression “at the time of the commuting 
of house-breaking at night” must be limited to the time during which the 
criminal trespass continues which forms an element in house trespass, which is 
itself essential to house-breaking, and cannot be extended so as to include 
any prior or subsequent time. 2 LAH 342 : AIR 1921 Lah 91 ; 65 IG 628 
(Muhammad)- 

4. Any person. -For a conviction under Section 460, it is not necessary 
to ascertain the identity of the person who causes or attempts to cause death 
or grievous hurt. AIR 1954 Pat 37 : Gr LJ 4 ( Bhutta ). 

5. Every person jointly concerned.— This expression includes the 
person who being guilty of lurking house-trespass by night or house-breaking 
by night causes or attempts to cause death or grievous hurt. 2 WC 62 
(Lukian). Section 460 evidently applies to those persons who have actually 
committed lurking house-trespass at night and not to those who may have 
accompanied as their associates but did not commit the offence. It applies 
to the actual doers and not to others. The act of causing death or grievous 
hurt by any one of the intruders would certainly make others, who did not 
themselves cause the death or the grievous hurt, equally liable. 48 Gr LJ 
269 : 228 IG 623 : AIR 1947 Lah 188 (Faiz Bahshi). See also AIR 1954 Pat 
371 : Cr LJ 4 (Bhutta). 

Another view .—This section will not apply to the case of a single 
individual Who alone commits lurking house-trespass and during such com¬ 
mission causes or attempts to cause death or grievous hurt to any person. 
Section 460 makes those, who join the person who voluntarily causes or 
attempts to cause death or grievous hurt while committing lurking house- 
trespass or house-breaking at night, liable to enhanced punishment for their 
own conduct of simply committing such lurking house-trespass by night or 
house-breaking by night. The person who actually acts in that manner will 
not be liable for that conduct of his under Section 460, but will be liable 
under other sections making that conduct an offence. AIR 1954 All 99 : 
Gr IJ 168 (Jagdeo). 

6. Charge.— See Note 5 to Section 457. 

Model charge.— You—on or about—at—were jointly concerned in 
the commission of (lurking house-trespass) (house-breaking) by night at the 
time of commission of which a person guilty of such offence (voluntarily 
caused) (attempted to cause) death or grievous hurt and thereby you commit¬ 
ted an offence under Section 460, I.P.G.. 


7. 

Note 4. 


Conviction and sentence. —See Note 6 to Section 457. See also 


40. AIR 1917 Lah 319 : 38 IC 734 : 18 Cr LJ 359 {Sed Rasul). 
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461. Dishonestly breaking open receptacle containing 
property. —Whoever dishonestly or with intent to commit mis¬ 
chief, breaks open or unfastens any closed receptacle which 
contains or which he believes to contain property, shall be puni¬ 
shed with imprisonment of either description for a term which 
may extend to two years, or with fine, or with both. 

Dishonestly breaking open receptacle containing property. —Every 
word in the section and all its ingredients are important. See also Section 
462. Receptacle includes a chest. 6 NWP 301 (Tasudttkh). 

Model charge. —You—-on or about—at—dishonestly or with intent to 
commit mischief broke open or unfastened a closed receptacle (which con¬ 
tained) (which you believed to contain) property and thereby committed an 
offence under Section 461; I.P.G. 

462. Punishment for same offence when committed 
by person entrusted with custody. —Whoever, being entrus¬ 
ted with any closed receptacle which contains or which he 
believes to contain property, without having authority to open 
the same, dishonestly, or with intent to commit mischief, breaks 
open or unfastens that receptacle, shall be punished with impri¬ 
sonment of either description for a term which may extend to 
three years, or with fine, or with both. 

Punishment for same offence when committed by person entrus¬ 
ted with custody. —Every word in the section and all its ingredients are 
important. See also Section 461. 

Model charge. —You—on or about—at—being entrusted with a closed 
receptacle to wit—(which contained) (which you believed to contain) pro¬ 
perty, without having authority to open the same, dishonestly or with intent 
to commit mischief (broke open) (unfastened) that receptacle and thereby 
committed an offence under Section 462, I.P.G... .. 

Chapter XVIII 

OF OFFENCES RELATING TO DOCUMENTS AND 
TO PROPERTY-MARKS 

463. Forgery.' —Whoever makes any false document or part 
of a document, with intent to cause damage or injury to the 
public or to any person, or to support any claim or title, or to 
cause any person to part with property, or to enter into any 
express or implied contract, or with intent to commit fraud or 
that fraud may be committed, commits forgery. 

464. Making a false document. —A person is said to make 
a false document— 

First .—Who dishonestly or fraudulently makes, signs, seals or 
executes a document or part of a document, or makes any mark 
denoting the execution of a document, with the intention of 
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causing it to be believed that such document or part of a docu¬ 
ment was made, signed, sealed or executed by or by the autho¬ 
rity of a person by whom or by whose authority he knows that it 
was not made, signed, sealed or executed, or at a time at which 
he knows that it was not made, signed, sealed or executed ; or 

Secondly. —Who, without lawful authority, dishonestly or frau¬ 
dulently, by cancellation or otherwise, alters a document in any 
material part thereof, after it has been made or executed either 
by himself or by any other person, whether such person be living 
or dead at the time of such alteration ; or 

Thirdly. —-Who dishonestly or fraudulently causes any person 
to sign, seal, execute or alter a document, knowing that such 
person by reason of unsoundness of mind or intoxication cannot, 
or that by reason of deception practised upon him, he does 
not know the contents of the document or the nature of the 
alteration. 

Illustrations 

(a) A has a letter of credit upon B for rupees 10,000, written by Z* A in order to 
defraud B, adds a cipher to the 10,000 and makes the sum 1,00,000 intending 
that it may be believed by B that £ so wrote the letter. A has committed 
forgery. 

(b) A without Z * s authority, affixes Z\ seal to a document purporting to be a conve¬ 
yance of an estate from Z to with the intention of selling the estate to B and 
thereby of obtaining from B the purchase money. A has committed forgery. 

W A P icJcs U P a cheque on a banker signed by B y payable to bearer, but without any 
sum having been inserted in the cheque. A fraudulently fills up the cheque by 
inserting the sum of ten thousand rupees. A commits forgery. 

14) A leaves with B t his agent, a cheque on a banker, signed by A, without inserting 
the sum payable and authorises B to fill up the cheque by inserting a sum not 
exceeding ten thousand rupees for the purpose or making certain payments. B 
fraudulently fills up the cheque by inserting the sum of twenty thousand rupees. 
B commits forgery. 

M d draws a bill of exchange on himself in the name of B without authority, 
intending to discount it as a genuine bill with a banker and intending to take up 
the bill on its maturity. Here, as A draws the bill with the intent to deceive the 
banker by leading him to suppose that he had the security of B, and thereby to 
discount the bill. A is guilty of forgery. 

(/) will contains these words—“I direct that all my remaining property be 
equally divided between A, B and C”. A dishonestly scratches out B’s 
name, intending that it may be believed that the whole was left to himself 
and C. A has committed forgery. 

(g) A endorses a Government promissory note and makes it payable to Z or his 

order by writing on the bill the words “Pay to Z or his order” and sighing 
the endorsement. B dishonestly erases the words “Pay to Z or his order’’ 
and thereby converts the special endorsements into a blank endorsement' 

B commits forgery. 

(h) A sells and conveys an estate to A afterwards, in order to defraud 7 of 

his estate executes a conveyance of the same estate to B, dated six months 
earlier than the date of the conveyance to Z) A intending it to be believed 
that he had conveyed the estate to B before he conveyed it to 7 A has 
committed forgery. ^ ias 
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(*) £ dictates his will to A. A intentionally writes down a different. legatee 
from the legatee named by and by representing to Z that he has pre¬ 
pared the will according to his instructions, induces Z to sign the will A 
has committed forgery. 

(j) A writes a letter and signs it with B \s name without B *$ authority, certifying 
that A is a man of good character and in distressed circumstances from 
unforeseen misfortune, intending by means of such letter to obtain alms 
from Z ar) d other persons. Here, as A made a false document in order to 
induce Z to part with property, A has committed forgery. 

(k) A without B’s authority writes a letter and signs it in B* s name, certifying 
d’s character, intending thereby to obtain employment under Z* A has 
committed forgery inasmuch as he intended to deceive Z by the forged 
certificate, and thereby to induce Z t6 enter into an express or implied 
contract for service. 

Explanation 1 .—A man’s signature of his own name may 
amount to forgery. 

Illustrations 

(а) A signs his own name to a bill of exchange intending that it may be believed 

that the bill was drawn by another person of same name. A has com¬ 
mitted forgery. 

(б) A writes the words “Accepted” on a piece of paper and signs it with Z’ s name, 

in order that B may afterwards write on the paper a bill of exchange drawn 
by B upon Z » and negotiate the bill as though it bad been accepted by Z • A 
is guilty of forgery ; and if /i, knowing the fact, draws the bill upon the 
paper pursuant to d’s intention, B is also guilty of forgery. 

(t) A picks up a bill of exchange payable to the order of a different person of the 
same name. A endorses the bill in his own name, intending to cause it to 
be believed that it was endorsed by the person to whose order it was pay¬ 
able; here A has committed forgery. 

(</) A purchases an estate sold under execution of a decree against B. B> after 
the seizure of the estate, in collusion with Z*. executes a lease of the estate 
to Z at a nominal rent and for a long period, and dates the lease six months 
prior to the seizure, with intent to defraud A, and to cause it to be believed 
that the lease was granted before the seizure. B , though he executes the 
lease in his own name, commits forgery by ante-dating it. 

(e) A, a trader, in anticipation of insolvency, lodges effects with B for J’s benefit, 
and with intent to defraud his creditors ; and in order to give a colour to 
the transaction, A writes promissory note binding himself to pay to B a sum 
for value received, and ante-dates the note, intending that it may be believ¬ 
ed to have been made before A was on the point of insolvency. A has 
committed forgery under the first head of the definition. 

Explanation 2 .—The making of a false document in the name 
of a fictitious person, intending it to be believed that the docu¬ 
ment was made by a real person, or in the name of a deceased 
person, intending it to be believed that the document was made 
by the person in his life time, may amount to forgery. 

Illustration 

A draws a bill of exchange upon a fictitious person, and fraudulently accepts the bill 
in the name of such fictitious person with intent to negotiate it. A commits forgery. 

465. Punishment for forgery. —Whoever commits for¬ 
gery shall be punished with imprisonment of either description 
for a term which may extend to two years, or with fine, or with 
both. 
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Id. English law. 

12. In any material part thereof. 

lb. Mo intention of using a forged document. 

13. Dishonestly or fraudulently cause any 

2 a. Fabricating false evidence and forgery. 

person. 

2b. Cheating but not forgery. 

14. To sign, seal. 

2c. Forgery and cheating by personation. 

15. Whoever makes any false document with 

3. Makes a false document or part of a docu ¬ 

intent to cause damage or injury to the 

ment. 

public or to any person. 

3a. False claim. 

16. Or to support any claim or title. 

3b. False statements. 

17. Or to cause any person to part with the 

3c. False entries. 

property or to enter into any express or 

3d. False endorsement. 

implied contract. 

4a. Intention in Section 463 and in Section 464. 

18. Or with intent to commit ft and or that 

4b. Intents in Section 463 . 

fraud may be committed. 

5. Document. 

19. Explanation 1. 

5a. Copy. 

20. Explanation 2. 

5b. Endorsement. 

21. Some cases of forgery. 

6. Dishonestly or fraudulently. 

22. Forged certificates. 

6a. Intent to defraud a particular person. 

23. Substituting new papers . 

6b. Fraud to counteract fraud of opposite 

24. Abetment of forgery . 

party. 

25. Complaint. 

6c. Fraud to conceal previous frauds misappro¬ 

25a. Document produced by a witness. 

priation, etc. 

25b. Motice to accused to produce document. 

7. Makes , signs, seals or executes a document 

26. Charge. 

or part of a document. 

26a . Model charge. 

7a. Making jointly. 

26b. English law. 

7b. Altering a document. 

27. Trial 

8. Or makes any mark denoting the execution 

28. Proof. 

of a document. 

28a. Relevancy oj judgments of Criminal Courts. 

9. With the intention of causing it to be 

28b. Relevancy of judgments of civil courts in 

believed. 

a Criminal Trial. 

10. Without lawful authority dishonestly or 

28c. Article 20 (3), Constitution. 

fraudulently alters a document. 

29. Forgery and Section 34. 


1. Forgery. —Section 465 provides punishment for forgery. Forgery 
is defined in Section 463 as the making of a false document or part of a docu¬ 
ment with the intent stated therein. The making of a false document is 
explained and defined in Section 464. 

Every word in Sections 463 and 464 and all their ingredients are 
important. False recitals or false statements in a document is not forgery. 
Attesting forged signature is not forgery. 41 

££ forged gift deed in his favour. Part of property comprised in deed 
sold by accused under sale deed. Gift Deed was passed in respect of remain¬ 
ing property. Q. cannot be convicted under Sections 465 and 471 with respect 
to latter two deeds. 41 * 

Offences of forgery of a document as described in Section 463, Penal 
Code and of using such forged documents, if produced or given in evidence 


41. AIR 1961 Guj 117 {Mod). 


41a. AIR I960 Ker 29 ( Damodaran ). 
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person other than a party to a proceeding in a Court, do not require 
Complaint in writing of the Court concerned, but prosecution in respect of 
offences under Sections 193 to 196, 199 and 200 (among others) committed 
in a judicial proceeding by a person (whether a party or not) requires 
a complaint in writing of the Court before which the offence is committed 
or of the Court to which such Court is subordinate. Broadly, Section 465, 
Penal Code, deals with the offence of the forgery by the making of a false 
document and Section 471 of the Code with the offence of using forged 
document dishonestly or fraudulently. Section 193 of the Code deals with 
the giving or fabricating of false evidence and Section 196 with corrupt¬ 
ly using evidence known to be false. The gist of the offences in the first 
group is the making of a false document and the gist of the offences in the 
second group is the procuring of false circumstances or the making of a docu¬ 
ment containing a false statement so that a judicial officer may form a wrong 
opinion in a judicial proceeding on the faith of the false evidence. Another 
important difference between the two groups is that whereas under Section 
471 a user is required to be either fraudulent, dishonest or both, under 
Section 196 it is enough if the user is corrupt . 42 

1-a. English law of forgery. —English law is based on common law 
and many statutes relating to forgery. English law is not binding on Indian 
Courts. 25 CAL 512 FB (Abbas). 

“To constitute the crime of forgery it is not essential that the forged 
instrument should be so made that, if it were in truth what it purports to be, 
it would be valid ; but the false instrument must carry on the face of it the 
resemblance of a valid instrument, and must not be obviously an illegal 
document. 

It is not necessary that the resemblance to a genuine instrument should 
be exact ; it is sufficient if the false instrument is so like as to be calculated to 
deceive persons who on ordinary observation, although persons having special 
experience as regards such instruments, would not be deceived. “An intent 
to defraud is a necessary ingredient of the crime of forgery. It is not neces¬ 
sary that anyone should be actually injured.” “The offence of forgery is 
complete, if a false instrument is made with an intent to defraud ; it is not 
necessary that the instrument should be uttered or published.” Halsbury, 
Voi. 9, Section 1407 & CNP 324 (Forbes) 1815 Russ. & Ry. 291 (Afa- 
zagora) ; 2 G & K 356 ( Marcus ) ; 7 C & P 553 (James). 

“A document is a ‘false 1 one, whenever the forgery causes it to have an 
effect which the person executing it does not desire to produce, or an effect 
which (though he does desire to produce it) he cannot legally produce. 
Accordingly an instrument is not a forgery when it merely contains statements 
which are false, but only when it falsely purports to be itself that which it is 
not. Hence a conveyance which contains false recitals, or exaggerates the 
price paid, is not rendered thereby a forgery. A telegram to a newspaper is 
forged if jt is sent falsely in the official reporter’s name ; but not if it merely 
sends untrue news. Thus a forgery is a document which not only tells a lie, 
but tells a lie about itself. The commonest case is where it ‘purports to be 
made by or on behalf of a person who did not make it nor authorise its mak¬ 
ing 5 . “Again, an instrument’s mis-statement of the time or place of making 
it, will render it false if that time or place be material to its operation (and, 
similarly, too, will the mis-statement of any distinguishing mark—like the 
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Note 1-a] of offences relating to documents 

:>er on a debenture -which identifies the instrument). So the fraudul¬ 
ent ante-dating of a cheque is forgery. And if a telegraph clerk, immediate¬ 
ly on hearing the result of a race, despatches to a bookmaker a telegram back¬ 
ing the winning horse, and purporting to have been handed in at the post 
office before the race was run—i**., in time to make a genuine bet—he 
commits a forgery. Again, a person, to whom a merely limited authority to 
act as agent has been given, may commit forgery by exceeding this authority. 
Thus if a servant, to whom £2 are due for wages, receives from his employers 
a cheque in his own favour, duly signed but with the amount left blank, 
and is told to fill it up for the £2 , he will become guilty of forgery if he fills 
it up for £3, But it is otherwise if the agent has a'general authority ; or if, 
though he has merely a limited authority, he makes only such a document 
as comes within the limit. Accordingly if, when a blank signed cheque 
has been entrusted to a man, with authority to fill it up for an amount to be 
calculated by him, he fills it up for that amount correctly, but wrongfully 
goes on to cash it and to appropriate the proceeds, his crime is not a forgery. 
“A document may tell a sufficient falsehood about itself even by mere impli¬ 
cation. Thus falsity may be produced by making a document in the name 
of an imaginary or of a deceased person ; or even by making it in your own 
name but with the intention that it shall pass as made by some one else, 
as where a man endorses a bill which was remitted to some other person of 
his name, but by mistake came to him instead. In all these cases there is a 
forgery ; for one person makes a writing which represents itself as the act of 
some other person (real or fictitious). But when a man puts forward a 
document as emanating, not from any other person, but strictly from him¬ 
self, it will not be rendered false by his adopting an assumed name in his 
signature to it, for it still is to him and no one else that credit is given. 
The act of ‘making’ a false document may be committed either (t) by 
affixing to it a seal or a stamp, or altering one that is already on it or (it) 
by either writing, or erasing, in the document itself, any material words or 
letters or figures, even though they do not constitute the whole of the docu¬ 
ment but only a part of it [e, g. the singnature, or even the crossing of a 
cheque). There may even be a forgery by a mere inactive omission, 
provided that the words omitted would have qualified the operation of those 
that remained ; as where an amanuensis, when taking down a will from a 
testator's dictation, fraudulently omits a condition attached to one of the 
legacies. And the offence of forgery ‘may be complete even if the docu¬ 
ment, when forged, is incomplete ; or is not, or does not purport to be, such 
a document as would be binding in law’— g. an unstamped promissory 
note. “A man may be guilty of forging a document even though no part 
of it was actually written by him. Thus the written transcript of a tele¬ 
graphic message, made out at the arrival office, is made by the hand of a 
purely innocent agent, the post office clerk ; but the sender of the telegram 
is as much responsible for it as if he had written it with his own hand. Yet 
it is not forgery merely to use fraud (however gross), to procure the execu¬ 
tion of a document, e. g< to get a man to sign it by misrepresenting to him its 
contents. Such conduct, however, is a statutory misdemeanour, punishable 
with five years’ penal servitude. And it may well be contended that in all 
those cases where the deceived person—as where he is blind or illiterate— 
is entitled to repudiate the instrument as not his genuine act, the fraudulent 
author of this false document is guilty of forgery, through an innocent agent. 
“If a document is not itself false in any way, the mere fact of putting it to a 
fraudulent use will not make it a forgery. Thus where wrappers were 
printed in imitation of those used by a well-known firm, but the goods of a 
less famous firm were packed in them for sale, the mere printing of these 
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vrappers was held not to constitute a forgery. (But the actual use of them 
in trade would involve the crime of an attempt to obtain money by false 
pretences);” K. C. L.,259-2t>2. 

At common law, it was moreover necessary that the indictment should 
specify the particular person against whom this intention to defraud had 
been directed. But it is now sufficient to allege in general terms an intern 
lion to defraud—or where mere deceit makes the forgery criminal, to 
deceive—without stating in the indictment, or even showing by the evidence, 
what particular person was to suffer. “But it is not necessary that the for¬ 
ger should have intended the defrauded person to incur an actual' pecuni¬ 
ary detriment. Consequently a man may be fully guilty of having fqrged 
an acceptance, although he may from the outset have truly intended to 
hake it up 7 before it should fall due, or although the money which he aimed 
at getting by the forgery was only a sum that was legally due to him. The 
mere existence, in the prisoner’s mind, of this intent to defraud will suffice, 
though ( a) no one was in fact defrauded, and though ( b) no particular 
individual was aimed at in the prisoner’s^scheme, and even though (c) there 
did not in fact exist any one whom the scheme could have defrauded. Thus 
if the person, whose signature has been forged as the drawer of a cheque, has 
ceased to have any account at the particular bank, this will not deprive 
the forgery of its full criminality. But the fraudulent intent necessary will 
not exist unless the offender had reasonable grounds for supposing (however 
wrongly) that some one or other might possibly be defrauded. Thus it 
will be no forgery for a man, who is himself the sole payee of a bond, to 
alter it by lessening its amount. 55 K. G. L., 263. 

l b. No intention of using a forged document.— The forgery of 
documents which .bore th'e impression of the seal of a Raja long since dead 
but otherwise blank is forgery even if the person for whom they were for¬ 
ged had no intention of using them. 25 Cr LJ 1162 : AIR 1925 Oudh 158 
(Surat Bahadur). 

A person, who, at the request of another, sent to trap him, fabricates a 
document purporting to be a notice under the seal and signature of a Deputy 
Collector, he being informed that the notice was required by such other 
person for the purpose of being used in a pending suit (there being, how¬ 
ever, in reality no such suit in existence), is guilty of forgery, it not being 
necessary that the intention of fraudulently using the document should exist 
in the mind of any other person than the person fabricating the document 
14 CAL 513 FB (H. Maiti ). 

2~b. Fabricating false evidence and forgery.— P executed a sale 
deed in respect of his entire property in favour of his wife, but did not 
register the same. He then executed a mortgage of the same property in 
favour of one F. Before the mortgage transaction was completed, F had 
made all necessary inquiry in the Registration Department as to any prior 
encumbrance. P then put in the sale deed in favour of his wife for registra¬ 
tion, and soon after the mortgage deed was also registered. When the matter 
came to light, F charged P with cheating. During the trial it was found 
that the mortgage deed bore an endorsement of payment although there was 
no endorsement on the date when it was filed in Court. It was held that 
P was guilty of fabricating false evidence as well as forgery. AIR 1914 Ail 
337 ; 15 Cr LJ 221 : 22 IC 1005 : 12 AIJ 104 (Abdul Rashid). If the inten¬ 
tion of D is to discredit the evidence of witnesses that might be produced 
against him by the complainant in a criminal case, the offence committed by 
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oii|d be one of attempting tb fabricate false evidence and not forgery 
AIR I£>25 Lah 377 : 26 Cf LJ 847 <86 IG 671 (Radha Kisfien). 

\ . 

£-b. Cheating but wot forgery,— If a person gives a note or other 
v security as his own note or security and the credit thereupon be- persona] to 
' diiihself without any relation to .another, his signing such a fictitious name 
may indeed be a cheat, but will riot amount to forgery ; for in that case it 
is realy the instrument of the party>w.hdse act it purports to be, and'the 
creditor had no other security in vie\y. v But if .a note be given in the^ name 
of another person either really existing or represented so . to be, and in that 
light it obtains a superior credit, or induces a trust which, will'not be given 
to the party himself, it is then a false instrument, and punishable as forgery, 
(1765; 1 Leach 6B (Dumn):/ We have’to judge of the intention at the time 
when the document, was made, and it is upon that intention, that tire cri¬ 
minality of the act has to be judged,. Now the fact that the drawees signa¬ 
ture was obviously made to'look as altogether different, from the name of 
the drawee, and the . fact that the signature ofP on the back of the cheque 
as endorser is like the writing of the payee’smame on tfie face of the cheque 
and is wholly dissimilar to his signature on the cheque as drawer.« thereof, 
lend some support to thq theory that the intention was to make it appear 
that it was a cheque iss.ued in favour of P by somebody else —it does not 
matter whether it was G. R. or a fictitious person ; and it is just possible 
that such was his intention when F made out the cheque. If P had this 
intention, then the document he made . was a false document and he was 
guilty of forgery. From the actual, use made of the cheque, his intention 
may as well and perhaps with greater certainty be gathered. There is no 
evidence to show that he made any other representation than that It was a 
cheque which he was drawing upon the Bank. Neither A nor R ever though t 
of looking to the drawer’s signature as a guarantee for the payment of the 
cheque ; on the other hand the fact that they asked P to alter the date of 
the cheque, and thought that he was competent to do so, that P did so in 
their presence, shows unmistakably that they took it as a cheque drawn by 
P himself, and lends support to the theory that in making out the cheque 
P intended to pass it off a$ a genuine cheque drawn by himself in his own 
favour. If that was P’s intention, there was no preparation of a false document, 
and so no . forgery. In that s view of P’s intention the case would clearly be 
on all fourswith that of ‘Queen v. Martin > (1879) LR 5 QBD 34. In 
tliat‘case Z) gave a cheque drawn in the name of a fictitious person upon a 
bank in which there was no account answering to that signature, but G 
took the cheque believing that it ,wak drawn in /)’s name, and the Court 
following the ruling in King v. Duhq, v - (1765) 1 Leach 68, held that there 
was no forgery. The law in Section 464, L P. C. is exactly the same. The 
intention such a case must be to xause it to be believed that such docu¬ 
ment was made or signed or executed by or by the authority-,of a person by 
whom or by whose authority it was not made, signed or executed. Accord¬ 
ingly, there was no false document made, and, therefore,, there Was no 
forgery. 52 CAL 347 ( Martindale ). D was requested to make an entry in 
a book of account belonging to C to the effect that he was indebted to C in 
a certain sum found due on a settlement of accounts ; instead of making 
this entry as requsted, D entered in a language not known toC, that this sum 
had been paid to C. It was held that the offence was not forgery but an 
attempt to cheht. 12 MAD 114 (Kunjti). 


of 


In a kabuliyat there were three witnesses. It was alleged that the name 
one of them, B> was forged. It was held that even admitting that the 
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of B was a fictitious name, it would not make the document a false 
document ; that even supposing that part of a document was false, that part 
must have some material effect on the transaction ; that a mere surplusage, 
even though fictitious, would not invalidate a deed that as there were two 
witnesses besides B it would have no effect on the validity of the document 
whether this name was or was not fictitious ; and that if it was the inten¬ 
tion of the accused that this should be used in future as evidence that B 
who was the Zamindar himself was a witness to the kabuliyat, that might 
bring the case within the definition of fabricating false evidence for the pur¬ 
pose of being used in a judicial proceeding, or it might be a preparation for 
the offence of cheating, but certainly did not amount to forgery, 14 Cr LT 
129 : 18 IC 881 : 17 GWN 354 {Haider Ali ). ' 

2~c. Forgery and cheating by personation.— .4 falsely represented 
himself to be B at a University examination, got a hall ticket under B's name, 
and headed and signed answer papers to questions with Fs name. It was 
held that A committed the offences of forgery and cheating by personation, 
i2 MAD 151 (Appasarni). Where A falsely represented himself to be a 
candidate S at a University examination and answered question papers 
in the name of S\ he was held to have caused damage to the Univer¬ 
sity in reputation and thereby committed the offences of cheating by persona¬ 
tion and forgery for the purpose of cheating. 1937-1 GAL 71 {Ashwini), 

3, Makes a false document or part of a document.- -Making of a 
false document is defined in Section 464. See also Explanations 1 and 2 to 
Sectien 464. A charge of forgery cannot lie against a person who was not 
the writer of the forged document, or who did not sign the forged name ; 
making a false document is one thing and causing a false document to be 
made is another. One is an offence under Section 465, the other is an act 
almost of abetment. 14CrLJ129: 18 IG 881 : 17 GWN 354 (Haidar Ali). 
AIR 1953 Cal 798 {Panchanan). 

A , who was not the son, natural or adopted, of the deceased B, executed 
a deed of mortgage of certain properties of B, in favour of C. In the body 
of the document A was described as the son of B , though no such description 
appeared in the signature. A was known to C for a long time, and A had 
no intention of causing it to be believed that the document was executed by any 
other person than himself. It was held that A was not guilty of making a 
ffalse document\ The assertion of a false claim in a document will not 
constitute the document false, when it is executed by the party who purports 
to execute it and there is no intention of causing a belief that it was executed 
by some other person, real or fictitious, 32 MAD 90 {Adaikalammai). 

In seeking to bring on the record his new writing as if it had been there 
from the very outset D surely wanted the House Controller to assume that 
that was really his original defence in the proceedings before him. He also 
wanted the complainant to believe this, although he knew that this was a 
totally false and dishonest position. The advantage which D expected to 
gain thereby was that he would be allowed to retain the house as a tenant, 
based on a ground which he could not otherwise put forward. The equiva¬ 
lent loss to the complainant was that he would be kept out of the house 
which otherwise might not have been the case. The conduct of D > clearly 
comes within the clutches of the law and he is guilty of making a false docu¬ 
ment both “dishonestly” and “fraudulently”. 1949 ALL 619 : ALJ 183 (D. 
K. Shastri ). 
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- If a person who has given postal certificates as security to a department 
by taking them in the name of the said department dies, his heir can get the 
said amount by following two procedures, namely (1) after obtaining a 
succession certificate, he -can apply to the department concerned to release 
the security and then apply to the postal department for getting the certifi¬ 
cates cashed, and (2) if the current value of the certificates at the time of 
the death of the holder does not exceed Rs. 5,000/- he can, after the expiry 
of three months, from the date of the death of the holder, satisfy the Post 
Master General that he is the sole heir of die holder and after making the 
relevant declaration recover the said money. In one case he has to incur 
expenses for obtaining the succession certificate and in the other he has to 
wait for three months and thereafter produce evidence to the satisfaction of 
the Post Master General that he is the sole heir of the deceased holder of the 
certificates. Where the heir, instead of following these procedures attested the 
signature of the deceased on the reverse of the application form for the transfer 
of the Post Office National Saving Certificates standing in the name of the, 
Ration Department, in the name of the deceased, got fresh certificates -issued 
in "the name of the deceased, signed the name of the deceased on the back 
of the certificates in token of their cancellation, placed his own attestation 
and stamp of his office thereon, gave a letter of authority in favour of an¬ 
other,as though it was given by the. deceased and- received the money from 
the Post.Office, by this process he got not only the, certificates which stood in 
the name of the Ration Department transferred in the name 'of the' deceased 
but also received, the money payable to him. 

On the facts his intention at the time when he made out the false docu¬ 
ments was to,' short-circuit the alternative procedure open tq him and receive 
the money without going through the expenses and trouble involved therein. 
On the said facts there is no doubt that the heir had made the false docu¬ 
ment with an intention to cause wrongful gain to himself, for by adopting 
the aforesaid device he secured for himself .a gain as otherwise die would 
have had to incur some expense for obtaining a succession certificate. Even 
on the assumption that he would have deceived the money after satisfying 
the rationing authority arid the Post Master General, he secured an advan¬ 
tage by resorting to the said device, as he was relieved of the trouble of 
satisfying the rationing authority and the., postal authority that he was the 
sole heir of the. deceased and avoided the risk of their refusal, which would 
have entailed further delay. In that event he had secured an uneconomic 
advantage : in the. former case he had made false documents dishonestly and 
in the latter case ^fraudulently. In either case he committed forgery within 
the meaning of Section 463 of the Penal Code. 48 

Ante-dating document.— Ante-dating a document to defeat the pro¬ 
visions of an Act, in absence of proof that this Was done dishonestly or fra¬ 
udulently regarding the persons affected by it, is not making a false docu¬ 
ment under Section 464J 4 

A v document is forged' if it is a false document within the meaning of 
Section v 464. Under -this section, the making of a false decument is not 
restricted to the act of signing it. The section is wide enough to cover the 
making of a document, which realty means creating or bringing it into exis¬ 
tence, provided the act of signing or making the document is done dishonest¬ 
ly or fraudulently arid with the intention of causing it to be believed that 
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document or any part of it. was made, signed, sealed or executed by the 
authority of a person by whom or by whose authority the maker knows that 
it was not made, signed, sealed or executed. The fact that a document bear¬ 
ing even the genuine signature of the maker may be a forged documen t is 
apparent from illustration («) appended to Section 464, Penal Code, as also 
illustration (d) to Explanation 1 thereof. AIR 1951 Pat 86 relied on. 

Q, who was a practising pleader and was also on the panel of lawyers 
who used to be appointed Assistant Public Prosecutor for conducting State 
cases in the criminal courts, submitted a false bill in respect of his remunera¬ 
tion, for certain work as Assistant Public Prosecutor containing particulars 
of cases of the court of a Magistrate, none of which had been conducted by 
him or for the conduct of none of which lie had been appointed by the 
appointing authority who was the Deputy Commissioner, and got the bill 
encashed. It was necessary for the submission of the bill to obtain a certific¬ 
ate of the trying magistrate to the effect that the pleader concerned had 
attended his court on the dates specified in the bill. The bill had also to be 
countersigned by the Deputy Commissioner. There was evidence to show 
that it was Q, personally, and not his clerk, who had taken active steps in 
relation to the bill at the various stages from start to finish. 

Held that the intention of £7 in making and signing the bill was to cause 
it to be believed that he had done so by or under the authority of the 
Deputy Commissioner which, to his knowledge never existed. It was, there¬ 
fore, a false document within the meaning of Section 464, which £7 had 
made and signed, £7 was guilty under Sections 420, 467, 468 and 471.“ 

Making of wrong entries initially does not amount to making a false 
document. 46 - 45 

By merely scribing words of attestation that one M had made signature 
in his presence one does not forge a false document. 48 

The word ‘makes’ means ‘creates or brings into existence’. 4 * 

3-a. False claim —The assertion of a false claim in a document will 
not constitute the document false, when it is executed by the party who 
purports to execute it and there is no intention of causing a belief that it 
was executed by some other person, real or fictitious. 32 MAD 90 (Adai~ 
kalammai). 

3-b. False statements.— If a Muhammadan with the intention of 
•making a claim to a woman’s property alleges marriage with her and to 
support his claim executes a false kabinama in her favour, the document is 
not a “false document” within the definition contained in Section 464. 23 

Cr LJ 723 : 69 IG 451 (Gunjar Md.). A false statement in an application 
for post and a forged certificate amount to an offence under Section 465. 
AIR 1925 Rang 9 : 25 Cr LJ 129 {Kga Ba ). 

To constitute an offence of forgery the document must be purported to 
have been signed, made or sealed by a person who did not in fact do it It 
is of the essence of making a false document that the signature, seal or the 
date of it should be false. The fact that a document contains false recitals 
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drstatements which induce a person so deceived to part with or deliver pro¬ 
perty would not make it an offence of forgery. 1956 Andhra LT 678 
(T. Gangadhamdu). 

The making of a document untrue in certain particulars is not forgery. 

1 Weir 542. 7 ALL 459 {S. Dayal). 

3-c. False, entries.— -An entry of excess payment in a muster-roll 
would not make. the muster-roll a forged document. The .“making ol a part 
df.a document” must be the making of a part of a false document and in the 
making of a.part of a document not only the intention or purpose must be 
piov^d but the fact that the document was false must also be proved. AIR 
1929 •All 396 ; 30 Cr IJ 408 {R. G. Singh). 

• The accused were railway clerks, who under the orders of the Station Mas¬ 
ter, altered certain entries in the registers which were maintained by them. The' 
action of the Station Master was held by a Civil Court to be wrong. But the 
error was due to the honest mistake of the Station Master in his view as to some 
railway rules. The accused had no animus in the matter, and were only 
acting on the orders: of their superior officer. It was held that the proceed¬ 
ings'which had been taken against the accused for forgery must be. quashed. 60 
The accused-sold a bullock to B and P for Rs. 40. B and P paid him one 
rupee as earnest money and promised to pay the balance at Namani Sainbat, 
-ly76. An entry to this effect was made in the accused ! s account - book and 
was thumb-marked by the debtors. Subsequently a clause was added by the 
accused on the credit side of the bahi, without the sanction of the debtors, 

' which said that if the amount was not paid as agreed upon, the creditor 
would take times the principal, including interest. It was held that no 
falsQ document had been made by the accused within the meaning of Sec¬ 
tion 464. 3 LAH 373 ( Badan ). 

Vyhere the accused, a patwari, made wrong entries in the revenue regis¬ 
ters, but where there was no finding that he did so with intent to defraud or 
dishonestly, within the meaning of Section 24 hedidnot make a false document 
-as defined in Section 464, nor did he fraudulently alter any book or register 
within the meaning of Section 477-A. 51 D was requested to make an entry 
in a book of account belonging, to C to . the effect that' he was indebted to C 
in a certain sum found due nna settlement of accounts : instead of making 
this entry as requested, D entered in a language not'known to C that this 
sum had been paid to C. It was .held that the offence was not of forgery 
. but an attempt to .cheat. 12 MAD 114- (Ktiuju). A person making false 
entries with intent to conceal misappropriation, the documents charged being 
unaltered documents, cannot be convicted of the offence of forgery. UC 
395 (Balwant). See also 1895 PR 12 (Jawala Rama). 

3- d. False endorsements.— Making false, endorsements on postal 

receipts is forgery. AIR 1959 Mys 185 ( Mahalingayya) : , 

4- a. Intention in Section 463 and in ' Section 464.*—“Section. 463 
defines the offence of forgery, and in so doing prescribes the intents necessary 
to that offence. Section 463 contemplates two classes of intents, arid it is clear 
{especially if regard be had to the context) that it is not an essential quality of 
the fraud mentioned in the section that it -should result in or- aim at the depri¬ 
vation of property. If this be so, it cannot be supposed that the definition, of a 


50. 


AIR 1925 All 
( Gtilab ). 


751 : 26 Cr IJ 1233 


51. AIR 1914 - Lah .$86 : 16 Cr LJ 19 
(Md. Sirdar). 
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se document which is but a part of the definition of forgery* requires as 
a condition of criminality an intent different in its quality and its aims from 
that prescribed by Section 463. Therefore, deprivation, actual or intended, 
is not a necessary ingredient of the intent to defraud referentially imported 
into Section 464, and by a similar train of reasoning we are led to the like 
conclusion as to the true construction of Section 471. Though we are in no 
way bound by the decisions of the English Courts, still we are fortified in 
the view we take of the expression “intent to defraud” by the decision in 
‘Reg. v. Toshack\ 1849-4 Cox CC 33. 25 GAL 512 FB (Abbas). 

Where there is reliance on causing of injury under Section 463 and on 
the element of ‘dishonestly’ under Section 464, proof of injury may be neces¬ 
sary. But where fraud is the element relied upon, for application of both 
sections it is sufficient to prove that the accused wanted to secure advantage 
to himself but not also that he intended to cause injury to another. 1959 
ALL 149. 


See also 28 MAD 90 FB ( Kotamraju) in Note 18. 


4-fa., Intents in Section 463.—See Notes 15-18. See Note 4-a. The 
definition in Section 463 includes intent to cause damage or injury to the 
public or to any person * and it matters not in this case whether the term ‘dis¬ 
honestly’ or ‘fraudulently 5 be applied. If the accused, in order to make 
good a false defence and to cause justice to miscarry, fabricates a document 
he does it with one of the intents referred to in Section 463. He makes 
a false document. He does intend to cause injury to the complainant or to 
the public, and, there appears nothing remote in this damage. The proper 
administration of justice is so vital to the ordered existence of a civilized 
community that an intent to defraud justice appears to be something very 
closely, very nearly, affecting the public and the complainant. AIR 1943 
Sind 46 : 43 Or LJ 905 : 202 IG 773. 

Unless there is an element of fraud, the making of a false document does 
not amount to a forgery because one of the intents contemplated by Sec¬ 
tion 463 is that the false documents must be made with intent to commit 
fraud or that fraud may be committed. AIR 1957 Cal 222 ( Nandram) : Gr LJ 
442. See also AIR 1959 All 149 in Note 4-a. 

If the intention of D is to discredit the evidence of witnesses that might 
be produced against him in a criminal case, ZTs offence is not forgery. AIR 
1925 Lah 327 : 26 Gr LJ 847 (Radhakishen ). 

5, Document.— See Section 29 and commentary on Section 29. “To 
constitute the crime of forgery it is not essential that the forged instrument 
should be so made that, if it were in truth what it purports to be, it would 
be valid ; but the false instrument must carry on the face of it the resem¬ 
blance of a valid instrument, and must not be obviously an illegal document. 
It is not necessary that the resemblance to a genuine instrument should be 
exact; it is sufficient if the false instrument is so like as to be calculated to 
deceive persons on ordinary observation, although persons having special 
experience as regards such instruments would not be deceived.” Halsbury, 
Vol. 9, Section 1405. 

“If an instrument, had it been genuine, would have been effectual in 
the ordinary course.of business between the parties as an order, no defect 
being patent on the face ofit, such instrument may be the subject-matter of 
a forgery, although the instrument itself, if genuine, would have been void 




Note 5J of offences relating to'doooments 

for want of compliance with some statutory direction governing the 
particular form of order. An instrument which after making or alteration 
still remains incomplete and has no resemblance to a genuine instrument, 
cannot be an order. 4< A'n. ineffected addition to a document which already 
constitutes a complete order is not forgery, but where the document is so 
far incomplete that a signature is required as a condition of payment, as in 
the case where dividend warrants of a rail way . company require the share¬ 
holders’ endorsement before the money can be paid, the false making of such 
signature is forgery of a warrant or order for payment of money. 52 Forgery 
can be committed of an instrument on unstamped paper or paper insufficiently 
stamped although such an instrument cannot be enforced, but if the 
instrument be void on the face of it there is no forgery. Halsbury, VqI. 9> 
Section 1405. 1 .Leach 257 (Hawkeswood) ; 2 Leach 590 (Reading). It 
is no answer to a charge of forgery that the false instrument, if genuine, 
would be invalid by reason of some objection not appearing on the face 
of it. Halsbury, Vol. 9, Section 1405. There can be no forgery if^the 
document is incomplete as forged. 53 Having regard to the definition of 
document in the I.P.C., the attestation was in this particular case not only 
a part of the document purporting to record the attested will of M but 
was in itself also a document. 10 LAH 265 (Chaim). The words ‘Document’, 
or Tnstrument’, will cover any writing the falsification whereof can pre¬ 
judice any person. Accordingly the forgery of very many instruments, for ins¬ 
tance, certificates of Holy Orders, theatre tickets, and ordinary ufisealed written 
contracts. Thus not only deeds and similar important instruments are 
protected by the law of Forgery, but also mere Letters :qf recommendation 
by which employment or other pecuniary advantage'is sought, or certificates 
of identity for obtaining a passport. A letter to a man who really owed 
money to the forger, falsely purporting to be written, by his employer arid 
urging him to pay the debt promptly, has been held a sufficient, document. 
And so is a mere letter to a gaoler, requesting leave to confer with a prisoner 
but falsely purporting to be Written by his solicitor. U is immaterial in 
what language the document is expressed ; or in what place, within or 
without the King’s dominions, it is expressed to take effect. <£ Yet a picture 
is not a document. Hence it is no forgery to put on a picture the false 
signature of some famous painter ; for the painter’s signature gives no legal 
efficacy but is a mere identificatory mark. The imitation of any trade-mark, 
accordingly, was not a forgery. Similarly, when a man pays his bill in a 
shop with a bank-note and some .sovereigns, although he would commit a* 
forgery if he were to put on the back of the note the name of some well- 
known capitalist, yet there would be no forgery in his scratching the same 
name on the sovereigns. So again, whilst it is forgery to fabricate a postage-. 
stamp for actual use, or to eradicate from a used stamp the Post Office’s 
cancelling marks, it* is not a common-law forgery to make what purports 
to be an already-used stamp, for sale as a curiosity.” K.C.L., 258, 259. 

Telegram 'was the subject-matter or 54 a hammer for marking sleepers 
is a document within- the meaning of Sections 29, 468 and 471. 3 RANG 

11 (A. V . Joseph). * Forgery supposes the possibility of a genuine document. 
AIR (940 Pat 486 (Bajjnath) ; 8 Gox.CG 32 (John Smith). 


52. Halsbury Vol. 9, S. 1417, 2 Leach 

883 ( Mackintosh) ; l Leach 431 
(Maffatt) : 10 Cox 177 (Vandtr- 

stein).: ' . 

53. Halsbury, Vol. 9; Section 1428 ; Tsil- 


Russ. & Ry 1 95 (Randall); 1811-Russ. 
& Ry. 193 (Richards). 

54. .AIR-1915 Cal 786 ; 16 Cr LJ 76 and 
AIR 1934 Sind 116 : 33 Cr LT.41 : 25 
SLR 9. 
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5-a, Copy.—Where the document which is alleged to have been forged 
purports to be a copy of an order the conviction under Section 467 will not 
hold good ; for being only a copy and unauthenticated, it would not, if 
genuine, be a document which could give authority to deliver movable pro¬ 
perty; 5 BHCR 56 (Nan Gopal). The making of a printed paper purpor¬ 
ting to be a reproduction of a certificate that was never given does not 
constitute forgery, unless there was an intention to cause it to be believed 
that the printed paper was made by the authority, express or implied, of 
the giver of the certificate. 55 The copy of a document alleged to be false 
does not come within the definition of a false document and a conviction 
based on such copy is bad. 11 Cr LJ 401 ; 6 IC 776 : 7 MLT 428 
(G\ Heggade) . A person who is bound to give a true copy cannot be convic¬ 
ted of forgery merely because the original of which he gives a true copy 
contains a statement which is false and is known or believed by him, to 
be such. UG 583 (Marigowda) . D was convicted of forgery on the ground 
that he sent an imperfect copy of his diary to the Superintendent of Police. 
The High Court reversed the conviction on the ground that the two lines 
not embodied in the copy sent were evidently interpolations in the original 
diary, subsequently struck through with the pen and that no forgery could 
be established unless it were proved that these interpolations were extant 
on the diary and had not been struck through at the time the copy was 
made. UG 12 ( Shiddungowda ). it is forgery to file in a suit, with the 
object of proving pedigree, copies of documents purporting to be copies of 
originals filed in another suit but containing more names than the originals. 
1863 WR (FB) 71 (Esan Gkunder). 

5-b, Endorsement.— See Note 2-a. 

6. Dishonestly or fraudulently.—This is an ingredient of making 
a false document. See Section 464,. See also commentary on Section 24 
and Section 25 and Notes 2-b, 2-c and 3 to Section 25, See 16 Cr LJ 246 : 
AIR 1915 Mad 826 : MWN 278 (Af. Asari) in Note 2-c to Section 25. See 
28 ALL 358 {AH Hasan) in Note 2-c to Section 25. 28 MAD 90 FB : AIR 

1926 Mad 1072 ; 27 Cr LJ 994 ; AIR 1944 Lah 380 ; AIR 1940 Pat 486 ; 
8 ALL 653 (Girdharilal). 

By fraud is meant an intention to deceive whether it be from any 
expectation of advantage to the party himself or ill-will towards others. 
1801-2 East 92 ( Haycraft v. Creasy). Fraudulently means that there must 
be deception actual or intended and injury or risk of injury though not 
to any particular person A tenant who forged a letter of consent of his 
landlord in order to get an electric connection from the Electricity Depart¬ 
ment which gave connections only with the consent of the landlord to save 
itself risk of obstruction and litigation, was guilty of forgery. AIR 1953 
M Rh 73 : Cr LJ 788 ( Chothmal ) which referred to 7 ALL 459; AIR 
1932 Bom 545 : 34 Cr LJ 357 ; 25 CAL 512 ; 38 CAL 75. Dishonesty or 
fraud is a necessary ingredient in the offences punishable under Sections 
465 and 471. A person cannot be convicted of fabricating a false document 
where his object is simply to clear up matters and not fraudulent and no wrong¬ 
ful loss or gain is caused to any person thereby. AIR 1927 Pat 87 ; 27 Cr LJ 
1263 : 98 IC 111 (S, Behara). In order to do a thing fraudulently it. is not 
necessary that the person doing it should intend, or the doing of it should 
have the necessary consequence of, 


causing wrongful loss to any person. 


55. 20 Cr IJ 142 : 4 PLJ 16 : 49 IC 174 : AIR 1919 Pat 407 (Lachman Lai). 
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sufficient if the doing of it is intended to defraud some one without 
ultimately acquiring unlawful gain or causing wrongful loss. If a party 
to a suit sets up two different, tides and supports one of them with a false 
document, he commits an offence under Section 473 even if it be found 
that the other title is good. In order to constitute forgery, it is not neces¬ 
sary that'the document must be intended to support a false claims or a false 
title. If in order to support even a true claim or a genuine title, a false docu¬ 
ment h created, it is a forgery. Whether a document is a false document or 
not does not depend upon the adjudication of the Court on the claim or title 
which is intended to be propped up by the false document. 56 The use by 
the Legislature of. vvords “dishonestly or fraudulently” in the alternative 
obviously' means that- they, are not tautological but must be given different 
meanings, “Dishonestly*’‘is defined in Section .24 as the intention of 
causing wrongful gain or Ipss. “Fraudulently” is not defined except 
that in Section 25 a person is said to do a thing fraudulently if he does 
that thing with intent to defraud, Obviously, therefore, the intention to 
defraud is something other than the intention to cause wrongful gain or 
loss. Sir James* Stephen, in his History of the Criminal Law of England , 
Vol. 2, p, 121, in pointing out that the essential meaning conveyed by the 
word “fraud” is the intention to deceive, says : “A practically conclusive 
lest as to the fraudulent character of a deception for criminal purposes is 
this : Did the author of the deceit derive any advantage from it which 
he could not have had if the truth had been known?” It is true that in 
one place Sir James Stephen appears to suggest that two elements at least 
are essential to the commission of the crime : namely,- first,‘ deceit or an 
intention to deceive; or in some cases mere secrecy and secondly, either 
actual injury or possible injury by means of that deceit or secrecy. But he 
goes on to point out that the principal object of the fraudulent person is, 
nearly in every case, to secure his own advantage and that it is hardly 
possible in many cases that the author of the deceit should be able to gain 
an advantage without there being an equivalent in loss or risk of loss to 
someone else. It follows, therefore, that whether the advantage gained by 
the deceiver is or is not proved to involve loss or injury to someone else, 
it is immaterial for the fraudulent character of a deception for criminal 
purposes that such loss, injury or risk of injury, be proved unless, the nature 
of the fraud committed is definitely expressed to be with the intention of 
causing damage or injury;-as' being one of the intents of Section 463. The 
word “injury” defined in-Section '44, is very Wide as denoting “any 
harm whatever, illegally caused to any person, in body, mind, reputation 
or property”. Probably, therefore,' it would not be difficult in any case 
of forgery, (that is to'Say, securing an advantage to oneself by deceitful 
means) to assume that some sort ofir\jur*y has been caused to sopieone 
else. It is not hi ways necessary for the prosecution to establish any such 
injury. AIR 1944 Lah 380 : 4fL Cr LJ 341 : 46 PLR 255 (Abdul Hamid) ; 
11 GrLJ 185 :3IC 1089 (HL.C. Das): Sec also Note 18. 

An intent to commit fraud vinvolyes an intent to cause injury. It in¬ 
volves something m^re than mere''deceiving. Where process server .forged 
names , on the notices with a view tojsave himself from the consequences of 
his neglect of duty or to save himself Trouble, it was held that' it did not 


56. AIR 1926 Mad 1072 : 27 Cr 994 
(. Sivananda ). 7 ALL 459 : 2 N.WPHCR 
202: 6 CVVN 382: 10 Cr LJ 67 : 28 
ALL 358 : 28 MAD 90 : 15 ALL 210 : 


9 CAL 53: 13 BOM 506 : 1801-2 
East 92.: 22 CAL 313 : 11 MAD 411: 
21 ALL 113 : 13 BOM 515 : 25 CAL 
512 : 5f CAL 469 : 41 MAD 589. 
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•agSOuat to intent to commit fraud. 67 See also Note 2 to Section 25. Where 
the accused fraudulently brought into existence a registered sale deed, said 
to have been executed by the widow B, it was held that their convictions 
under Section 467, I.P.C., as also under Section 82, Registration Act, must 
be maintained. 22 PAT 95 (G. Dibya). 

To tamper with a proceeding in a Court of justice in order to obtain 
from that Court a decision or order which it otherwise would not make is 
‘ as much a public mischief as to attempt to secure the unauthorised release of 
a prisoner from jail or to obtain for an unqualified person credentials entitl¬ 
ing him to practise as a surgeon or to navigate a ship. Where in a proceed¬ 
ing in a Court oi justice the accused had an access to the record, inserted a 
document on the record and made interpolation in the list of documents, it was 
held that there was an intent on the part of the accused to commit a fraud on 
the Court and also, perhaps, to cause damage to the other side, and that it was 
immaterial that the deception did not succeed or that if it had succeeded it could 
not have exposed the accused to an action for damages. 22 PAT 292 
(Mahesk). To defraud is to deprive by deceit ; it is by deceit, to induce a 
man to act to his injury. More tersely it may be put that to deceive is by 
falsehood to induce a state, of mind ; to defraud is by deceit to induce a 
course of action : (1903) l Ch 728 : 72 LJ Gh 368 ( London & Globe Finance 
Corporation Ltd). Q. had the forged copy of the decree filed in order to obtain 
execution as upon a decree of 24th July. There was no such decree in 
existence and the fact that he sought to gain this advantage is not in the 
least aifected by the circumstance that if he had been correctly advised, he 
would have known that the decree of 4th July was saved from the time-bar. 
A sufficient intent to defraud is invovled in the advantage directly aimed 
at by (l on the basis of the altered dates ; and it is immaterial that the 
alterations were brought about under an erroneous impression that the 
decree was time*barred. A fraud was attempted upon the Court. In such 
a case it is not necessary for the prosecution to go further and establish an 
intent to cause loss or risk of loss. But even if the contrary were to be held, 
the definition of injury in Section 44 is very wide, and 27 GWN 479 
( Priyanath) shovys how the threat of a decree that could not be executed by 
any competent authority—in this case the decree of 24th July is a threat of 
harm or injury. The unauthorised alterations ift the dates actually made 
the copy of the decree “more efficacious” than the genuine decree in the 
sense that Q took the real decree to be time-barred and attempted to bring 
into existence a decree of a later date, not that this is essential to a forgery' 
The fact that Q,held a decree which was capable of execution does not pre¬ 
vent the alterations in the certified copy filed on behalf of < J _ from being 
forgeries or ££s user of it from being fraudulent. Forgery supposes the 
possibility of a genuine document and that the false document is riot as good 
as the genuine document and that the one is not as efficacious for all pur¬ 
poses as the other : 8 Cox C G 32 ( John Smith) ; AIR 1940 Pat 486 : 41 Cr 
LJ 427 (Baij Nath). See also 5 PAT 573 ( Gobind) in Note 9 ; AIR 1918 Pat 
640 in Note 8. See also Note 8. 

Fraud is deceit plus unlawful or unfair advantage. Deprivation of 
property is not necessary. See Notes 2-c and 3 to Section 25 and AIR 1915 
Mad 826. 56 BOM 498, 38 GAL 75, 50 BOM 174, 28 MAD 90, 15 ALL 
210 ; 25 GAL 512 referred to in those notes. See also 26 Cr LI 1754 and 27 
Gr LJ 1383. 


57. AIR 1935 Rang203 : 36CrLJ 1025 {Nag Tun). 
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—. In order to constitute in point of law an intent to defraud, there must be 
a possibility ol some person being defrauded by the forgery or there must 
be a possibility of some person being not only deceived but injured by the 
forgery. The mere fact that the person forged signature of another person 
in a plaint, to enable him to file the plaint in time to save case being barred 
by limitation will not make the act of the person fraudulent. 31 Cr LI 
1126 : AIR 1930 Gal 271 (A. C, Raj). 


6«a. Intend to defraud a particular person. —See commentary on 
Section 25. See also Note 1-a. A general intention to defraud without the 
intention of causing wrongful gain to one person or wrongful loss to another, 
would, if proved, be sufficient to support a conviction. Maule, J., says in 
'“Reg. v, Nask\ 2 Dearslv’s GCR at p. 500 : There may be an intent to 
defraud without the power or the opportunity to defraud, and such an inten¬ 
tion is a necessary inference which the jury should be directed to draw, if 
they are satisfied that the accused has uttered a forged document as a true 
one, meaning it to be taken as such, and knowing it to be forged. Let a 
person’s title to property be ever so good, yet if, in the course of an action 
brought against hirn to gain possession of the property, he used by way of 
supporting his title, though there may be no necessity for the use of it, a 
forged document, he uses it fraudulently. 9 GAL 53 (D. Kazee). 2 Dear 
GCR 500 (Nash) ; 8 C & P 274 (Hill). 


6-b. Fraud to counteract fraud by the opposite party.— Altering 
a document to counteract or circumvent fraud of the opposite party is 


fraudulent and is forgery : 1895 PR 6 (Gobinda Mai). 


6-c To conceal previous fraud, misappropriation, etc. 
commentary on Section 25 and Note 7 to Section 25. 


-See also 


Allahabad mew .—Where a person makes false entries to cover defalca¬ 
tions in order to save himself from the consequences of defalcations, it was 
held that he cannot be convicted of forgery. 68 If the intention with which 
a false document is made is to conceal a fraudulent or dishonest act which 
had been previously committed, the intention cannot be other than an inten¬ 
tion to defraud. The concealment of an already committed fraud is a 
f raud. A document that is made with the intention of concealing a dishonest 
act already committed is made ‘dishonestly 55 within the meaning of Section 
24, read with Section 23, as it facilitates the retention of the wrongful 
gain already made. 59 A public servant, in charge as such of certain 
documents, having been required to produce them, and being unable to do so, 
fabricated and produced similar documents, with the intention of screening 
himself from punishment. It was held that such fabricated documents not 
being records or writings with the preparation of which such public servant as 
such was charged, he could not legally be convicted under Section 218, nor 
such documents not being forgeries, as they-were not made with the intent 

^r r m Section 463, could be legally convicted under Section 471. 
o ALL 553 ( Mazhar ). 


Bombay view,—A Kulkarni misappropriated certain moneys which the 
rayats had paid to him as irrigation cesses. Some time afterwards, he forged 


58. 


59 , 


AIR. 1922 All 435 :23 Cr LJ 610 
(Shuja-ud-din) which followed 5 ALL 
221, 5 ALL 532, 8 ALL 653 and 19 
ALL 305. 

55 ALL 783 (Ragko Ram), which 
followed the view taken in 37 BOM 


666, 35 CAL 450, 22 CAL 313 and 
11 MAD 411 and dissented from 5 
ALL 221, 8 ALL 653, 20 ALT 662: 
AIR 1922 All 435; 2 NWP‘ 11 : 6 
NWP 56. 
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tam receipts purporting to come from the Government treasury for those 
moneys, with the objects of concealing the misappropriation. The accused 
helped the Kulkarni in the forgery by forging the signature on the receipts. 
He was paid Rs. 25 for the work. It was held that the accused had commit¬ 
ted forgery, although it was effected in order to conceal an already completed 
l.raud. 37 BOM 66*6 : 15 bit* 708 ( B . Wamari). This is also the view taken 
dn 35 CAL 450 and 55 ALL 783, A person making false entries to conceal 
misappropriation, the documents being unaltered documents, cannot be 
convicted of forgery. UG 59 5 (Balwant), 

falsification on a% record made in order to conceal a previous act of 
.negligence not amounting to fraud, does not amount to forgery within the 
meaning of Sections 463 and 464. 4 BOM 657 (Shankar), 

\ Y • *v ’ . ' '■ 

Calcutta The making of false entries in a book or register by any 

person in order to conceal a previous fraudulent; or dishonest act falls witli’hi 
the purview of Section 477-A, inasmuch as the intention is to defraud, 35 
GAL 450 (R. B.-Das) dissenting from 5 ALL 221, 8 ALL 653 and 13 GAL 
349, It is not necessary for the purpose of constituting the offence of forgery 
that the false document should be made with the intention' of committing a 
fraud or dishonesty in the future, and that if the intention with which a false 
document is made be it to conceal a fraudulent act which has been previously 
committed the intention cannot be other than to commit fraud, 'and the 
offence of forgery as defined in Section 463 is committed. The word 
^fraudulently” as used in Section 464 must not be taken as being the same as 
“dishonestly” and implying wrongful gain or wrongful loss, but must be taken 
to mean as “with intent to defraud”. 22 C\L 3\3 (L. M. Sarkar). This is 
also the view taken in 37 BOM 666 and 55 ALL 783. The alteration of 
accounts so as to show the receipt of a sum of money criminally misappropri¬ 
ated and in order to remove evidence of such misappropriation, is not an 
offence either under Section 465 or Section 477-A, there being no intent to 
commit fraud. Whether or not there is an intent to defraud in any particular 
case depends on the circumstances of the case. 36 GAL 955 (J. C< Mukerjee). 

Madras view. —An attakshi made by a process-server with false signatures 
in order to defraud a District Munsif into excusing liis delay in returning 
processes arid his absence from 'duty is made fraudulently and is a forged 
document; within Section 468. 42 MAD 558 (Kamatchinatha) . A postmaster 
misappropriated a certain sum of money, and at the same time, made a false 
document purporting to be a receipt signed by the person to whom the money 
was payable.. He was convicted of using a forged document under Sec¬ 
tion 471. It was contended that no forgery had been committedvbecause 
the receipt whs made merely to cover the embezzlement. It was held that 
the conviction .was right. A debtor, who fabricates a release to screen him¬ 
self from liability to pay the debt, cannot be'said not to be guilty of forgery, 
because he'intended by the fabrication to cover a dishonest purpose. 11 
MAD 411 (Sabapathi) . This is also view taken in 37 BOM 666, 55 ALL 783 
and 22 GAL 313. • 

'• ■ . ‘ v\v- 

7. Makes, signs, seals or executes a document or part of a 

document, Sections 464 which defines the making of a false document. 
See also Note 5 'Document’. See .also Notes 2-a> 2-b, and 8. To be guilty of. 
forgery under the first clause of Section 464, a person must make a false 
document or part of a false document and riot merely cause it to be made. 
AIR 1953 Cal 798 : Qr LJ 1.826 ( Panchonan) which relied on 17 CWtt 354 
and referred to AIR 1951 Gal 5.81 and 7 GAL 352. See Note 3. 



Note 7-a] of offences relating to documents 


1 


< The “making" of a document, or part of a document, does not mean “writ¬ 
ing” or “printing” it, but signing or otherwise executing it ; as in legal phrase 
we speak of “making an indenture” or “making a promissory note” by which 
is meant not the writing out of the form of the instrument, but the sealing or 
signing it as a deed or note. The fact that the word “makes” is used in 
the section in conjunction with the words cc signs ”, “ seals" or “ executes ", or 
makes any mark “denoting the execution, &c,,” very clearly denotes that this 
is its true meaning. What constitutes a false document, or part of a 
document, is not the writing of any number of words which in them¬ 
selves are innocent, but the affixing the seal or signature of some 
person to the document, or part of a document, knowing that the seal 
or signature is not his, and that he gave no authority to affix it. In other 
words, the falsity consists in the document, or part of a document, being- 
signed or sealed with the name or seal of a person who did not in fact sign 
or seal it. 7 GAL 352 {Masai All). 

Making of a document does not necessarily mean signing or otherwise 
executing it. It only means creating or bringing into existence. 52 Cr L} 
771 : AIR 1951 Pat 86 (& P. Ojha). 

What constitutes a false document, or part of a document, is not. the 
writing of any number of words which in themselves are innocent, but the 
affixing the seal or signature of some person to the document or part 
of a document knowing that the seal or signature is not his, and that he gave 
no authority to affix it. In other words, falsity consists in the document or 
part of a document being signed or sealed with the name or seal of a person 
who did not in fact sign or seal it. Until a false document is made either iri 
whole or in part there cannot be any forgery. Mere preparation for the com¬ 
mission of a possible crime of forgery without a false document in part or in 
whole cannot itself be either forgery or abetment of forgery. 60 Letters or 
mark imprinted on trees and intended to be used as evidence that the trees 
had been passed for removal by the Ranger of a forest, are a document within 
the meaning of Section 29. A person counterfeiting such marks bn a tree is 
guilty of making a false document within the meaning of Section 464. 61 The 
word “ makes .” in Section 464 does not mean anything else than makes, that is 
to say, creates or brings into existence, and there was no force in the contention 
that a person cannot forge a document which purports to be a will unless the 
will has been completed by the addition of the date. 10 LAH 2 65 (Chatru), 
which relied on 38 ALL 430, 27 blr 599 and 41 MAD 589 and dissented from 
7 CAL 352. 


What constitutes ‘making 5 of a document depends on the nature and the 
use it is intended for. It does not necessarily require that it should be in 
every case in the writing or contain the signature or facsimile of any person 
and includes what is done by way of printing. Thus false invitation to a 
marriage bet ween P and £> between . whom no marriage had been arranged 
is forgery. 1953 MYS 667 : AIR 1954 Mys 119 : Gr LJ 1235 (Siddappa). 

7~a, Making jointly.—Where forging consists of several parts or pro¬ 
cesses as in the case of a currency note, and the forgery is completed as a 
result of the co-operation of several persons (known or unknown to one 
another) all are guilty of forgery. 62 When several persons combine together 


60. 52 Cr LJ 1480: AIR 1951 Cal 581 
(Pramatha Nath). 

61. AIR 1925 Bom 327 : 26 Cr LJ 1014 : 27 
blr 599 (Krishtappa). 


62. R. & Ry. 446 ( B'mgley) ; l Mood 
CC 307 {Dade) ; I Mood CC 304 
{Kirkwood). 
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make a forged document, and when one of such persons is a party to a legal 
proceeding in which the forged document is filed the other persons responsible 
for making the document can be prosecuted on a private complaint. 1949 
ALL 715 (Jiwa Ram). 

7-h- Altering a document. — See Notes 6-b, 9, 10, 11 and 12. 

8, Or make's any mark denoting the execution of a document.-— 

^ Section 464 which defines the making of a false document. See also Note 7. 
If a person falsely puts his name down as an attesting witness to the signature 
of somebody who he knows has never signed at all, he is guilty of forgery 
just as well as the scribe. The persons attesting like the above must be put 
on their trial qn a charge under Section 467 read with Section 120-B. 03 D , a 
gumashta of one S, filed a plaint on behalf of S, and verified it in the words 
u S y ba kalam khas’\ S> accepted the plaint, gave evidence in . support of it 
and obtained a decree on its basis. During the suit D admitted that the plaint 
had been verified by him, but that he had authority from S. S 3 did not deny 
this. It was held that D was not guilty of forgery inasmuch as he did not 
make the signature of on the plaint dishonestly . u A signed s name to 
petition presented by G to the Mamlatdar requesting his summary assistance, 
under Regulation 17 of 1827, for the recovery of rents from B’$ tenants. 
It was held that even if A had no authority from Bx oVsign his name, and if 
A wished to deceive the Mamlatdar into the belief that it was B himself who- 
had signed the petitions, still, if there had been no intention to defraud 
any body, or if no, wrongful gain or wrongful loss could have been’ caused to 
A or B , A’s act did not constitute forgery, within the meaning of the L P. C* 
Avoidance of litigation is no wrongful loss to Government. II BHCR 3 
(Bhavanishankar), See AIR 1935 Bom 30 ; 36 blr 1120: 36 Cr LJ 522 
(Keshavrao —a case of thumb-impression). . 

A petition praying that a fishery lease might be transferred from A to B } 
and purporting to be signed.by A and B y was presented to the Deputy Com* 
rhissioner by A. B was not present but his son was, and admitted having 
signed his father’s name. The' document might be a false document within ' 
the meaning of Section 464, if accused had written his father’s name fraudulen¬ 
tly or dishonestly but there is no suggestion that he acted fraudulently. 65 In 
ordkr to obtain admission to the*Matriculation Examination of the Madras 
University as a private candidate, V was required to produce to the Registrar 
a certificate signed by the headmaster of a recongnised high school that he 
was of good character and had attained his twentieth year. V fabricated the 
headmaster’s signature to such a certificate and forwarded it to the Registrar. 
It was held that V was guilty of forgery. 28 MAD 90 FB ( Kotamraju ). In 
presenting Ex. P. A. to the University the accused had committed an offence 
under Section 471, inasmuch as the document presented, being a false 
document was usee! with intent to cause damage and injury to the other 
candidates in the competitive examination for the P.C.S. and to support 
accused’s claim to appear. 10 LAH 545 ( Chanan ). 

A person lawfully entitled to* possess arms and ammunition signing the. 
prescribed certificate of purchase of the same In the name of another with 
an address apt his own, and thereby deceiving the gunsmith and the 
Government and defeating the object of the certificate, commits forgery, his 


6l AIR 1929 Cal 
(Ambar Ali ). 

. t 4. AIR 1918 Pat 


539 ; 31 Cr LJ\564 V 
640 : 19 Cr LJ 236 


• 43 IC 828 (Ram Samp) . 

65. 6 Cr LJ £83 < 4 LBR 45 \Vo Shift). 



^ ^63/, Note 9] of offences relating to documents 

.&er" having been d6ne “fraudulently”, if not “dishonestly’*. 43 GAL 421 
( Causley ). See also 28 ALL 358 (Ali Hasan ). 

9. With the intention of causing it to foe believed that such 
document or part of a document was made, signed, sealed or execu¬ 
ted by or by authority* of a person by whom or by whose authority 
he knows that it was not made, signed, sealed or executed or at a 
time which he knows that it was not made, signed, sealed or 
executed. —These words are part of Section 464 which defines the making 
of a false document. 

The concluding words “or at a time at which he knows that it was not 
made, signed, sealed or executed” of clause 1 of Section 464 are to be read 
distributive^, and are not governed by the preceding words “by or by the 
authority &c.” UC 772 ( Ganesh Bhikaji). 

Bringing into existence a document bearing an earlier date is forgery. 
AIR 1954 SC 322 : SGJ 362 : Or LJ 910 (S. B. Singh). 

C filed a suit against P, £) and R and obtained a temporary injunction 
order against them to prevent aliention of certain property. Some twelve 
days after the service of the summons and four days before the notice of 
injunction was served on them, P, Q, and R presented for registration a 
document purporting to be a mortgage of the property covered by the 
injunction, and purporting to be executed by them in favour of S some three 
months prior to the suit. G asserted that the document could not have 
been executed on such earlier date, as the stamp-paper on which the docu¬ 
ment was engrossed was bought only two days before the registration of the 
document and there was an alteration of the date on which the stamp-paper 
was bought. It was held, that the offence of P, (), R and S was one under 
Section 467 triable by a Court of Session. To execute, with fraudulent 
intent, a document purportihg to have been executed on a date other than 
the one on which it was actually executed, is in itself a forgery. The real 
gravamen of the charge is that the document itself is fraudulently ante-dated, 
and not the alteration of the date on which the stamp-paper was bought 
which fact is merely a piece of evidence to establish the forgery of the 
document itself. 6 RANG 49 (R. Chettiar ). 

Under Section 464, what is essential is that the accused person must 
make a document with the intention of making it to be believed that it was 
signed by or by the authority of some one else, while he knows that it was 
not so made or authorised by that person. Where the accused did not make 
the bills purporting to be made by or authorised by some person although 
his intention in issuing the bills may be fraudulent and he may be punishable 
for some other offence, no offence under Section 465 can be said to have 
been committed. AIR 1955 Andhra 82 : Cr LJ 769 (V. S . JV. Rao). 

The fundamental pre-requisite of Section 464 is that the document 
must be fraudulent in the sense that it has direct tendency to injure the 
interest of a third person. 

Where in a proceeding between a raiyat and his bataidar under 
Section 144, Gr. P.G. the raiyat produces a deed of exchange of title between 
him and another raiyat. but which contains no recital as to past possession, 
the deed of exchange even if ante-dated cannot be said to have any prejudi¬ 
cial effect upon the interest of the bataidar who claims to be in possession and 
therefore the deed of exchange, even if ante-dated, cannot amount to a false 
document under Section 464. ( Mangal Singh v. State , AIR 1956 Pat 154). 
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Merely ante-dating a document is not forgery unless there is dishonesty 
or fraud on the part of the alleged forger. AIR 1927 Pat 87 : 27 Cr Lj 
1263 : 98 IC 111 (S'. Reham), 

Where in an income-tax proceeding relating to assessment years 1946-47 
dhp original return isthe file and new one substituted 
on fbrnrjs which admittedly are printed on the 4th of May, 1949 it is clear 
that the ’return in question hr 'ante-dated but if there is ..no evidence to 
suggest that the date is in the handwriting* of the assessee or that the date 
was there when he put. his signatures on the return, then no base is"made 
out that the aSsbsse dishonestly or fraudulently executed the return with the 
intention of causing it to be' believed that it was signed by him at a time at 
which he knew that it Was riot signed by him. That being so, it cannot 
be said on th$ evidence on the record that the assessee is respcmsipleTor 
the making of false ‘documents. AIR 1957 Cal 222 (Nandram)t Gr LJ 442. 

C The ante-dating o*f a document is* not forgery, unless it has or could 
have operated to the prejudice of anyone,. Where, therefore, a certain 
hand-note, dated 20th bore the genuine thumb-impression of the executant, 
but it was found in fact to have been .executed subsequently, and there was 

■ absence of evidence that the ante-dating by the creditor was done with the 
object of making any wrongful gain to t Jiirnself or causing wrongful loss to 
the executant, it was held that the necessary element of fraud or dishonestly 
was wanting in the case and that therefore the offence of forgery was not 
committed. “The notion of forgery doth not so much consist in the counter¬ 
feiting of a man’s hand and seal which may often be done innocently, but 
in the Endeavouring .to'-give an appearance of truth to a mere deceit and 
falsity ; and either to impose that upon the world as, the soiemrK act-of 
another, which he is in no way \privy to or, at least, x to make a man’s own 
act appear to be done at a Jirtie when it was not done, ai\d by force of such 
a falsity to give it an operation which in truth and in justice it ought 
not to have.” 1869-i OCR 200 (Reg v. Ritson), In {Salway v. Wale) 72 
ER 819, it was* added that ante-dating is not forgery if there, is not a mesne 
interest in any third person who is prejudiced thereby. 5 PAT 573* (Gobind)r* 

On the 25th Jaista B presented for payment a bill to the" accused, who 
took it from B+ saying : “I willpay. the money” and endorsed 6h its back r 
"17 th Jaista, through Rs. 501”. 'Upon this B , % snatching the'bili horn the 
accused, disked the accused for payment of the amount entered 6ri\ its back, 
but was told : “Go away I have .paid? 1 It was held, with Respect to the 
•forgery charges, that there was no evidence from which it might reasonably 
have .been inferred that the'accused intended it to be believed that the* 
endorsement on the.bill was made On the 17th Jaista, and not, as in fact was* 
the case, on the 25 th Jaista. 1 Gr LJ. 124.FB : 8 OWN 278 (Hurjee}. Ante, 
dating documents or certificates io make an appeal within time is forgery by 
the person who ante-dates and abetment of forgery by the person who calises 
the document to be ante-dated. 10 WG 23 (Sookmoy). Altering the date of 
bond with the idea that limitation would be thereby saved although even 

■ without v the alteration the claim would be in time is forgery.'4881 PR 14 

{Ram Narain). See AIR 1940 Pat 486 (Baijna(h) in Note 6. . 

10. Without lawful authority dishonestly or fraudulently alters a 

document.-— See Sec lion 464 Secondly. See .also Note 12. 

11. By cancellation or otherwise alters a documenL~w\dding the 

figure i before the figure 8, so as to make it appear as 18 would also bp an 
alteration. 7 ALL 403 (Syed Husain ). 10 LAli 545 ( Channan ). 





|H Note 12] of offences relating to documents 

12. Alters a document in any material part thereof after it has 
been made or executed either by himself or by any other person 
whether such person be living or dead at the time of such altera¬ 
tion. —These words are part of Second Clause in Section 464 which defines the 
making of a false document. See also Notes 6-b and 9. See also Note 6- to 
Section 466. 

A sale-deed was altered by substituting the right number for the wrong 
number. The identity of the property which the deed of sale purported so 
convey could not possibly be affected by the alteration of the figures, and 
the substitution of one number for the other could not possibly defraud any 
one or have the effect of causing wrongful loss or wrongful gain to any per¬ 
son. Subsequent to the registration of the sale deed they substituted the 
right number of the plot sold for the wrong number. The identity of the 
property which the sale deed purported to convey being unaffected, the 
alteration cannot fall under the definition of making a false document. 5 
ALL 217 (Fateh). The interpolation of the name of a witness as an attestor 
subsequent to the execution of a document which need not be attested, is not 
a material alteration thereof within the second clause of Section 464. 38 

CAL 75 (S. N. Ghose). 

Where the date of a document, which would otherwise not have been 
presented lor registration within time, is altered for the purpose of getting it 
registered, the offence committed is not ‘forgery’ where there is nothing to 
show, that it was done “dishonestly or fraudulently’ 5 within clause 2, Section 
464, but fabricating false evidence within Section 192. 6 CAL 482 ( Mir 

Ekrar ). The unauthorised alterations in the dates actually made the copy of 
the decree more efficacious than the genuine decree in the sense that the 
accused took the real decree to be time-barred and attempted to bring into 
existence a decree of a later date, not that it was essential to a forgery. 
Therefore the fact that the accused held a decree which was capable of 
execution did not prevent the alterations in the certified copy from being 
forgeries, or the user of it from being fraudulent. 60 A mukhtar, who was 
appearing for the plaintiff'in an ejectment suit before a Rent Court, in open 
Court but without the permission of the Court, or even of the officer of the 
Court in whose custody the record was, took the plaint in the case and altered it 
so as to represent the plaintiff as claiming ejectment of the defendant from one 
field more in addition to those mentioned originally in the plaint, it did not 
appear whether the plaintiff' was or was not entitled to eject the defendant from 
that field, but inasmuch as the alteration was made openly and the prosecution 
had not established that it was made fraudulently or dishonestly, it was held 
that upon these facts the Mukhtar could not properly be convicted of the 
offence defined in Section 464. 2 Cr LJ 234 : 25 AWN 93 (B. Dayal). 

Altering a document to counteract or circumvent fraud of the opposite 
party is fraudulent and is a forgery. 1895 PR 6 ( Govinda Mai). The act of 
D in altering his diary to show that he had ' not kept the suspects under 
surveillance did not amount to forgery as the element of fraud as defined in 
Section 25 was absent. 56 BOM 488 ; 34 blr 1090 (Sanjiv), 

It was part of the duties of a school teacher to enter in the diary the 
work done by him each day in accordance with a circular issued by the 
School Board. He altered the dates in the diary, with a view to disguising 
the fact that on certain dates the diary had not been kept and thus escaping 
the penalty which was in the form of loss of pay- It was held that there was, 


66. AIR 1910 Fat 486 ; 41 Cr IJ 427 {Baij Naih). 
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ot actual dishonesty,, ••such ah intention on the part of the teaeher fo 
obtain an advantage to himself and a corresponding disadvantage to, the 
School Board, as would chnstitutfe fraud and that he was guilty of'an offence 
under Section 465. 37 Gr LJ 1059 : 164 IG 1088 (Mg. Ko ) . .. ‘ * 

The creditors of* a police-constable applied'to the District,’ Superintendent 
ol Police that Rs. 2 might be deducted monthly from the. debtor’s pay until 
the debt ■ was satisfied. Upon an order being passed directing that the 
deduction asked for should be made, the debtor produced a receipt pur¬ 
porting to be a receipt for Rs. 18, the whole amount' due. It. subsequently 
appeared that the receipt was one for Rs. 8, which the debtor had altaifed by 
adding the figure “ 1 ” so as to make It appear that the receipt was fof .Rs. 18, - 
It was held that the real intent in the prisoner^ mind being to .induce-, his 
superior officer to refrain from the illegal act of stopping » portion Of his 
salary, the'Court in a critninal case, ought not to speculate ay 'to s'ome other 
intent over and above this that might have presented itself to him, that it did 
not necessarily follow that he contemplated setting up the altered receipt, to 
defeat his creditor’s claim, and, that therefore -lie ought not to hat’e been- 
convic ted of an offence under Section.'471., *7 ALL 403 (Syed Husain ), 

Wherg D altered a-document without tjbe authority’ of the -executants 
after its execution and it w'as proved that the alteration was made to prevent' 
other people from setting up a claim to property which was admittedly in 
the possession of D the object cannot - be said to be dishonest and the man 
is. nob. gililty of forgery . under Section 464. An intent to defraud x implies 
something, more than mere deceit; The advantage intended to be secured 
must.be Something-to which the party perpetrating the deceit is'not entitled ’ 
either legally or equitably. There can be no intention to defraud whete jio 
wrongful result was intended or could have' arisen from the act of the 
accused. A mail cannot be convicted of forgery, where his intention has 
been merely to secure something to which he was legally entitled. (19.15) 
MWN 278. In 2 NYVP -202 (Kishan Pershad).; it was held that the 
’prosecution, in order to establish that a title has been asserted with a 
fraudulent or dishonest intent, 'must show that the accused had no'-reasbnable 
ground for asserting the title. . The conviction for forgery of D was set aside 
in that case orr the .ground that the proseqution had not proved such intqnt. 
In WeixtjVol. 1 page 542, it >yas held that the .making of a document unti'ue. 
in cer tain particulars .is not forgery if it is not shown that ft was made .fraudu¬ 
lently or dishonestly and that mere intention to. deceive is ndt sufficient. A 
similar view was held -in 7-ALL 459 (($. Dayal ) with reference to receipts 
manufactured, to suppprt.actual payment. . 41 MAD 589 (ftamaswaMy .-. Alter-'» 
ing the prescription ffir 1 tube, of morphia into 4 tubes of a doctor is-aforgery. 

- 22 Gr LJ .681 : fi8 8C 617 (Robinson). \ - / ' ’ f ' 

13. Dishonestly or fraudulently cause any person.— These Words 

are part of the third clause of Sectioh.,464 which defines the making, of a false 
document. ' • . - . - 

■ 0*.. ’ •'. ■ • v- 

14. To sign, seal, execute or alter a document knowing-that 
such person py reason of unsoutidness of mind • or intoxication' can¬ 
not or that by reason of deception practised upon him, he does not 
kho\y .the contents of the document or the nature of the alteration.— 

These words are part of the third clausa of Section 464 which defines the 
making of a false document. Getting an officer F to sign a false document 
by mixing it in a heap of -papers placed before Tfor his signature is not, for¬ 
gery, as the officer could 'see .the contents of the document. 9 WG 26 '(Jiuieb) •’ * 
20 WC-49 (/). Ghose). .., - ,*•; ■ ; . 



Note 15] of offences relating to documents 


15. Whoever makes any false document or part of a document 
with intent to cause damage or injury to the public or to any per - 
son.— See Section 463 which defines forgery. False document is defined in 
Section 464. See Notes i to 14. See also AIR 1959 All 149 in Note 4-a. 

It is sufficient for the purposes of forgery to show that there was a crimi¬ 
nal intention to cause wrongful gain to one or wrongful loss to another person 
as that constitutes the definition of “dishonestly” in Section 24. It is not 
necessary that the wrongful gain or wrongful loss should be actually caused. 
It is sufficient that there should be the intention of causing it. 67 It is clear 
from the wording of Section 463 itself that it is intention which constitutes 
the gist of the offence and it is immaterial whether damage, injury or fraud 
.is actually caused or not. 68 Mere knowledge that damage or injury may be 
"caused is "not enough. Intention to cause damage, or injury to the public or. 
to any person must be proved either directly or by inference. 69 

The expression “intend to defraud” as it occurs in Section 463, implies 
conduct coupled with intention to deceive and thereby to injure ; in other 
words “ defraud ” involves two conceptions, namely, deceit and injury to the 
person deceived, that is, infringement of some legal right possessed by him 
but not necessarily deprivation of property. 70 The mere signing a telegram 
in another’s name, where it' is not shown to have been done with intent to 
injure him and where it does not actually injure him, does not constitute 
the offence of forgery, even though the signature may have been made 
without the authority of such person. 71 In Regina v. Francis Emslsy Toshack, 
(1849) 1 Denison 492, the prisoner had forged a number of certificates for 
the purpose of enabling him to be admitted to an examination conducted 
by the Corporation of Trinity House. In Regina v. Henry Hodgson, (1856) 
Dearsly Bell 3, the prisoner had altered a diploma issued by the College of 
Surgeons, so as to make it appear that the diploma had been granted to 
him, whereas it had in fact been granted to some one else. In the former 
case* the prisoner was convicted, while in the latter, he was acquitted. The 
ground, on which he was acquitted, was, however, that it was not clear that, 
at the time he altered the diploma, he intended to use it to secure employ¬ 
ment for himself, or, indeed for any other particular fraudulent purpose. If 
it had been possible to say that he had such an intent in his mind, he would, 
no doubt, have been convicted. Erie, J., in the course of the argument in 
that case, is reported as having said : “I do not see any great distinction 
between the danger of loss of life at sea through the employment of an 
incompetent pilot, and the danger of loss of life on land through the emp¬ 
loyment of an incompetent surgeon.” In other words, the ratio decidendi in 
the case of Regina v. Toshack, (1849) 1 Denison 492, would appear to have 
been that, if the deception which the prisoner had practised had succeeded, 
harm was likely to have ensued to the community at large or to certain 
individuals in it. In Rex v, Robert Harris , (1834) 1 Moody 393, a letter, 

purporting to be from a justice of the peace, was sent to the governor of a jail 
intimating to him that certain persons had come forward to stand as sureties 
for a certain prisoner in the jail and that the prisoner should be released. 
The prisoner was not, in fact, released, as the governor of the jail doubted 


67. AIR 1931 All 258 : 32 Cr LJ 559 : 
130 IC 492 (Chunku). 

68. 1937 NAG 45 : AIR 1937 Nag 89 : 
§g Or LJ 233: 166 IC 310 ( Kalyan- 
mat). 

69. 10 WC 61 [Shufaii] ; 10 CLR 184 


(Fedda). 

70. AIR 1926 Cal 224 : 26 Cr LJ 1574 : 
90 IC 534 (Ahmed Ati). 

71. AIR 1915 Cal 786 (2) : 16 Cr LJ 76 : 
26 IC 668 (Kali Prasad). 
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found it to be a for\ , 

deceive the Cojart mto* v th£ belief that l{ie ,nial\adanama had been put in \ . 

along with, the original["'application, and. that the advantage^ “ which he . \\ 

• exp^Ct^ t^vg^ii^.thereby,, was to obtain, a decision based oh a grpuricj Whiqh \.Y\ 
could'^o't'othervMse have, been pu.tr forward'. To. tamper with 'the. record 

df a proceeding' in a court of justice in order to obtain from that Court a 
decisioii or-order which it otherwise would not make is as much a public 
mischief‘as to' attempt to secure the unauthorized release of £ prisoner 
from jail of to obtain for an unqualified person credentials entitling him to 

• practise as a surgeon or to navigate a ship. There is no reason why the 

expression ‘Svitlr intent to defraud^-as it occurs in Section 25 should be'more 
harrowly constructed by the .Courts in India than it has been construed 
by tlje .Courts of Common Law in England in which, in an indict¬ 
ment for forgery, an intent to defraud - had to be alleged. 22 PAT 292 
, '(Hahesk) . K ; ; • v ' ' ‘ ‘ 


\ ' \ 


)16. Or to support any claim or title.— See Section 463. & illustra¬ 

tions tp Section 464. The claim may be a claim to anything; as, for instance,, 
a claim to a woman as the claimant’s- wife, a claim to the.ciis.tody of k 
child as being'the claimant’s child, or a claim to be admitted to. attendance 
at a law class: in a college, or to be admitted to a university or other exami¬ 
nation, or a qlaim to the possession of immovable or any other kind of 
property. Why should the making of a false document to support a claim 
to an old coat, not worth Rs. 5, be a forgery, and the making;of a false 
document to support.a claim to the custody of a child not be a forgery ? 
The document dated 17th of March, 1887 was made with some object. 
The person who made it must have intended that it should be used for some 
purpose which could not have been honest. He must have made it with - the 
intention that it should be used to deceive some ope into the belief that the 
prisoner had attended a year’s coarse of law lectures at Canning College. It 
is only reasonable to believe that the document was made with the intention 
of supporting a claim by the prisoner to be admitted as a student to a second 
year law class. 15 ALL 210 ( Soshi ). 


The accused applied to the Superintendent of Police at Poona for emp¬ 
loyment in the police force. In support of his application he presented two 
certificates which he knew to be false. One of these certificates was a 
wholly fabricated document, whilst the other was altered by several additions 
made subsequently to the issue of the certificate. The document was falsely 
made and used by the accused with the object of obtaining a situation in 
the police force at Poona. It was thus made and used with the intent to 
cause a person to enter into an express contract for service, that is, to engage 
the accused as a police officer. The act, therefore, of the accused comes 
within the terms of Section 463 and' is indeed the precise illustration (k) 
given in the Code under Section 464. 22 BOM 768 (Khandusingh ). Where 

a person in the course of an action brought against him to gain possession 
of a property, uses a forged document for the purpose of supporting his title, 
though there may be no necessity for the use of it, such a user is clearly 
fraudulent. 9 CAL 53 (D. Kazee), The term “claim” in Section 463 is not 
limited in its application to a claim to property. With a view to qualify for 
appearance at the competitive P.C.S. examination the accused (on being 
asked to do so for comparison with the original) presented to the Punjab 
University a certified copy of the certificate Ex. P. A. granted to him by the 
University at his Matriculation examination, in which the date of birth had 
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altered from “5th January 1901'* to c< 15th January 1904”. He was guilty 
under Section 471. 10 LAM 545 ( Chanan ). 

If a false document is made in fact and there is an intention to defraud, 
the requirements of the law are satisfied. But in this case f) made the false 
document with intent to support a “claim or title” within the meaning of 
these words as used in Section 463. The University say : “If you satisfy us 
that you have complied with the requirements of bye-law 131, we will exempt 
you from the production of an attendance certificate and we will admit you 
to the examination.” The candidate says : “I have complied with these 
requirements, exempt me and admit me.” It is to be observed that, under 
bye-law 131, there is no discretion as to exemption when the certificate requi¬ 
red by the bye-law is produced. The words are “shall be exempted from the 
production of the certificate of attendance required under bye-law 129”. 
I see no reason for limiting the word “claim”, as was the view of Mr. Justice 
Norris, to a claim with reference to property [see 19 GAL 380, (. Haradhan )] or, 
as it was ar gued on behalf of it ought to be limited to a claim which is en¬ 
forceable at law. A claim to be admitted to a University examination is a 
claim within the meaning of Section 463. 28 MAD 90 FB (Kotamraju). In order 
to constitute forgery the document need not be intended to support false 
claim or a false title. If in order to support a true claim or a genuine title, 
a false document is created, it is a forgery. Whether a document is false 
document or not, does not depend upon the adjudication of the Court on the 
claim or title which is intended to be propped up by the false document. If 
a man intends to gain an unfair advantage by deceitful means and uses a 
false document for that purpose, his conduct is fraudulent. 72 Where a suit 
would have been in time even if an alteration had not been made but the 
accused realised that his claim was very likely to be an unenforceable one 
unless he altered the date of the bahi and therefore altered the date, it was 
held that his intention in fact was to convert an illegal or doubtful claim into 
an apparently legal one. Such action must be held to be dishonest though 
the alteration did not cause actual damage. 1937 NAG 45 : AIR 1937 Nag 
89 ( Kalyanmal ). 

The accused were charged with and convicted of the offence of having 
fabricated a document purporting to have been executed by one M in their 
favour while, as a fact, M had not executed it. The accused pleaded that, the 
property comprised in the document already belonged to them by virtue of 
some documents executed in the name of M benami for them, and that the 
document in question was only intended to confirm their already existing 
title to the property. It was held that the accused were rightly convicted of 
forgery and that it made no difference that the fabricated document was 
intended to confirm an already existing title. 10 Cr LJ 367 : 3 IG 737 
(.S . Mlay)., 

It amounts to forgery if the false document be made with intent to sup¬ 
port any claim or title. Even if a man has a legal claim or title to property, 
he will be guilty of forgery if he counterfeits documents in order to support 
it. 7 ALL 459 (Shea Dayal). 

17. Or to cause any person to part with property or to enter into 
any express or implied contract. — See Section 463. It is not necessary 
to constitute a forgery under Section 463 that the “property” with which 
it is intended that the false document shall cause a person to part, should be 


72. AIR 1926 Mad 1072 : 27 Cr LJ 994 : 96 IC 850 {S. Muddli). 
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at the time when the false document was made. For example, 
if A gave an order to B to buy the material for making and to make a shyer 
tea service for him, and C, before the tea service was made or the materials 
for making it had been bought, were to make a false letter purporting, but 
falsely, to be singed by A , authorising B to deliver to D the tea service when 
made, C would have committed forgery within the meaning of Section 463 
by making that false document with intent to cause B to part with property, 
namely, the tea service, when made. The document in question was also 
made with intent that fraud might be committed. 15 ALL 210 ( Soshi ). 

IB. Or with intent to commit fraud or that fraud may he com¬ 
mitted. — See Section 463. Fraud is defined in Section 25. See commentary 
on Section 25. See also the case in Note 17. See AIR 1963 SC 1572 (Dr. 
Vimla v, Delhi Administrator) in Note 1 to Section 25. Dishonesty or fraud 
is a necessary ingredient in the offences punishable under Sections 465 and 
471. A person cannot be convicted of fabricating a ‘false document 5 
where his object is simply to clear up matters and not fraudulent arid no 
wrongful loss or gain is caused to any person thereby. 73 Sir James Fitz 
James Stephen in his History of the Criminal Law of England , Vol. II, p. 121, 
observes that “whenever the words ‘fraud’ or ‘intent to defraud' or ‘fraudu¬ 
lently 5 occur in the definition of a crime, two elements at least are essential 
to the commission of the crime; namely, first deceit or an intention to 
deceive, or in some cases mere secrecy; and secondly, either actual injury or 
possible injury, or an intent to expose some person either to actual injury or 
to a risk of possible injury by means of that deceit orsecrecy. 55 “This 
intent,” he adds, “is very seldom the only or the principal intention enter¬ 
tained by the fraudulent person, whose principal object in nearly every case 
is his own advantage. A practically conclusive test as to the fraudulent 
character of a deception for criminal purposes is this Did the author of 
the deceit derive any advantage from it which could not have been had if 
the truth had been known ? If so, it is hardly possible that the advantage 
should not have had an equivalent in loss or risk of loss to some one else, and 
if so, there was fraud. 55 Where, therefore, there is an intention to deceive 
and by means of the deceit to obtain an advantage there is fraud, and if a 
document is fabricated with such intent, it is a forgery. This was held by 
the Allahabad High Court in 15 ALL 210 ( Shoshi Bhushan). A somewhat 
wider interpretation has been placed on the word ‘fraud 5 by the Bombay 
High Court in 13 BOM 515 ( Vithal . Narayan ), which was followed by the 
Calcutta High Court in 22 CAL 313 ( Lolit ). Bombay High Court accepted 
the interpretation of LeBlanc, J., in Haycraft v. Creasy , 1801-2 East 92, that 
“by fraud is meant an intention to deceive ; whether it be from any expec¬ 
tation of advantage to the party himself or from ill-will towards the other is 
immaterial 55 . Whatever interpretation of fraud may be adopted, the false 
entries in the character roll of the accused were made with the intention of 
committing fraud. The intention was to deceive the superior officers of the 
accused, and by means of such deception to secure his advancement in the 
service, and thus to gain an advantage for him at the sacrifice of others. 
The entries were therefore a forgery within the meaning of Section 463. 21 

ALL 113 (Md. Saeed). The expression “intent to defraud 55 in Section 25-C 
means intent to deceive in such a manner as to expose any person to loss or 
the risk of loss, and loss means not only a deprivation of property but covers 
the infringement of any right possessed by a person* Accused obtained a 
prescription from a medical man for one tube of morphia and altering the 
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“one tube” to “four tubes” presented the prescription to a chemist' 
and obtained four tubes of morphia from him. It was held that the accused 
was guilty of an offence under Section 471. 22 Cr LJ 681 : 63 IC 617 

{Robinson). See also AIR 1944 Lah 380 in Note 6. 

"Per WljiteC. J — Possibly a distinction may be drawn between doing a 
thing “with intent .....that fraud may be committed” (Section 463) and 
doing a thing “fraudulently” (Section 464). Such a distinction seems to be 
recognised in Section 239. But to my mind no distinction can be drawn 
between doing a thing “with intent to commit a fraud” (Section 463) and 
doing a thing “fraudulently” (Section 464). Although the words “with 
intent to commit a fraud” are not expressly defined, I think they mean the 
same thing as “fraudulently”, i.e., to say, “with intent to defraud”. It 
follows that if it is established that a person does a thing “with intent to 
commit a fraud” he does it with one of the intents specified in Section 463, 
and he also does it “fraudulently” within the meaning of Section 464. It 
also follows, as it seems to me, that the offence is complete if a document, 
false in fact, is made with intent to commit a fraud, although it may not 
have been made with any one of the other intents specified in Section 463. 
28 MAD 90 FB (, Kolamraju). See also AIR 1940 Pat 486 : 21 PLT 206 : 41 
Cr LJ 427 {Baij Nath) in Note 6, 

19. Explanation 1.—A man’s signature of his own name may amount 
to forgery. See Illustrations. See also Note 1-a. Where a bill of exchange 
payable to another person with the same name as (7, Q, is guilty of forgery if 
he endorses the bill by signing it. 4 TR 28 {Meade" v. 'Young ). 

20. Explanation 2. —The making of a false document in the name of 
a fictitious person, intending it to bp believed that the document was made 
by a real person, or in the name of a deceased person, intending it to be be¬ 
lieved that the document was made by the person in his lifetime, may amount 
to forgery. See illustration and Note 1-a. 

Section 464, Explanation 2, provides that the making of a false document 
in the name of a fictitious person intending it to be believed that the docu¬ 
ment was made by a real person may amount to forgery {see also the illustration 
to the explanation). There is, however, no doubt that an intention to defraud 
is an essential ingredient ; but it is sufficient to show that there was an inten¬ 
tion to defraud generally. Whether there was an intention to defraud or not 
is a question ol tact to be determined with reference to the special circums¬ 
tances of each case. It is true that in The Qyeen v. Marlin , 5 QBD 34, it was held 
that though a document was signed in a fictitious name, yet such signing did 
not amount to iorgery, as it appeared that credit was wholly given to the 
accused in the case as a known individual without any regard to the assumed 
name or to any assumed relation to a third person. But the facts as stated 
by the Judge tend to show that there is a wholly different case. There is 
apparently no pretence for saying that P, the accused, was known to and 
accepted by either those who sent the money orders or the Post Master as 
the author or publisher of the work on English idioms, and that the money 
orders were intended for him. 13 MAD 27 {Peru Raju). Explanation 2 to 
Section 464 makes it clear that a document will be forgery if it is a false 
document even in the name of a fictitious person. It was held accordingly 
that the forged signature in a document of the idol of Venkatachalapathi 
would not make it anytheless a forged document. 1944 MAD 685 
(Vadivelu ). Where certain persons signed a bail bond with names which 
were not their own, it was held that they were not guilty of an offence under 
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ection 464 as they had before signing the bond informed the Magistrate 
that their names were the names they afterwards signed to the bail bond and 
that, therefore, the persons could not be held to have intended to cause the 
Magistrate to believe that the bail bond was signed by any person real or 
fictitious other than the accused. 71 East in his Pleas of the Crown, p. 961, 
has explained the principles thus : "First, if a person gives a note 
or other security as his own note or security, and the credit thereupon 
be personal to himself without any relation to another, his signing 
such a note with a fictitious name may be cheating but will not amount to 
forgery, for it is really the instrumerit of the party whose act it purports to be 
and the creditor had no other security in view. Secondly, if a note be given 
in the name of another person either really existing or represented so to be, 
and in that light it obtains superior credit or induce a trust which would not 
have been given to the party himself, it is then a false instrument and punish¬ 
able as forgery. Thirdly, the law would be the same, though the note or 
security were thus falsely subscribed in the presence of him who lent his 
money upon it if the impostor and the party whose name is made use of were 
both strangers to him, for then he could not know that such impostor was 
not really the person whose name he assumed and therefore the other would 
be equally deceived. See also 5 QBD 34 (Marlin). See also Note 2-b. 

21. Some cases of forgery. — See also Notes 2-a, 2-b and 2-c. 6-c, 12, 

15, 16, 17 and 18. A, in order that he might obtain the annulment of an 
order adjudicating him an insolvent, and thereafter that he might be 
in a position to tender for municipal contracts, produced before the receiver 
in insolvency a document which purported to be a receipt from a 
creditor for payment of debt which the creditor had in fact written 
off as irrecoverable. It was held that in respect of the use of this 
receipt A was properly convicted under Section 465 read with Section 471. 
43 ALL 225 (Abdul Ghafur). The accused applied to the .Superintendent of 
Police at Poona for employment in the police force. In support of his appli¬ 
cation he presented two certificates which he knew to be false. One of these 
certificates was a wholly fabricated document, whilst the other was altered by 
several additions made subsequently to the issue of the certificate. It was 
held that the accused was guilty of offences under Sections 463 and 471. 22 

BOM 768 (Khandusing). 

22. Forged Certificates. — See Section 466 and Note 6 to Section 466. 

See 22 BOM 768 in Note 21 ; 28 MAD 90 FB in Note 8. 10 LAH 545 in 

Note 8 ; 43 CAL 421 in Note 8 ; 1849-1 Denison 492 ( Toshack ) in Note 15 ; 
25 CAL 512 FB in Note 4-a and 25 Cr LJ 129. A false statement in an 
aonlication for a post and a forged certificate amount to offence under Sec¬ 
tion 465. 25 Cr LJ 129 : AIR 1925 Rang 9 (NgaBaTkin). 1949-1 MLJ 
70. 

23. Substituting new papers. — See also first two paras, in Note 24. A 

Police head-constable’s character and service roll in his custody was found 
to have been tampered with in this way, that a page, apparently containing 
remarks unfavourable to the head-constable, had been taken out, and a new 
page with favourable remarks, purporting to have been written and signed 
by various superior officers of Police, had been inserted in its place, the intent 
being to favour the chances of the promotion of the said head-constable. It 
was held that this interpolation amounted to forgery within the meaning of 
Section 463. 21 ALL 113 (Md.Saeed). Where a party to a proceeding, 


74. 11 Cr LJ 440 : 1910 MWN 232 : 7 XC 176 ( Venkaraju). 
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id filed a written statement, later on removes the same from the files 
of the Court and in its place substitutes another writing, as if to show that 
this later writing was really' the one which was originally filed, the case is 
covered by clause (1) of Section 464. 50 Cr LJ 550: AIR 1949 All 353 

(D. N. Shastri). 

24. Abetment of forgery. —A person who causes a document to be 
ante-dated and forged is guilty of abetment of forgery. 10 WC 23. ‘ A police 
head-constable’s character and service roll in his custody was found to have 
been tampered with iqi this way, that a page, apparently containing remarks 
unfavourable to the head-constable, had been taken out, and a new page 
with favourable remarks, ^purporting, to have been - written and . signed by 
various superior officers of Police, had been inserted in its place, the intent 
being to favour the chances of the promotion of the said head-constable. It 
was held that this interpolation amounted to forgery within - the meaning of 
Section 463, but that inasmuch as it was not proved that the head-constable 
himself prepared and inserted the false page in his character roll, he was 
rightly convicted of abetment only. 21 ALL 113 (Md. Sneed). By an 
interpolation in each document a piece of property has now been added to 
the share, assigned to T in both the x petitioh and decree. The prosecution^ 
case was and is that the appellant procured this insertion in these two places 
and abetted the forgery. By the charge they asserted arid in evidence they 
sought to prove that the forgery was carried out as to the decree sheet by jf 
abetted by M and as to the petition by M abetted by J. The appellant 
was accused of abetting both these persons in the offence of forging the two 
documents. The substance of the charge is the abetment of the particular 
offence and'the persons by whom it is committed is a secondary consideration. * 
An •amendment in the persons alleged to have committed the offence is an 
amendment within Section 423, Cr. P.C. and not . the charging of a fresh 
offence. 70 IA 196 : 46 blr 513 PC (thakur)^ 

The accused was not only the ’writer bUt - also took an active-part in the 
preparation of a document, the alleged executant 6f which was. dead before 
the date of the document, and* the person who really had an interest under 
the document was convicted under. Section'32 of the Registration Act (III of 
1877). But evidence was wanting to, show that the accused took- any part 
in the forgery of the name of the alleged- executant.- It was held that the 
accused could not be convicted of the offenfce oL forgery under Section 467. 
There being nothing on the record to show that the accused was a party to, 
or took any part in, the actual, forgery of tjie document, or that he was 
present on .the occasion when it \vas forged, the proper section to convict him 
.under \yould be Section 467-109, that is, of abetment of forgery and not 
.Section 467-114. 25 CAL 207 ( Kashinath ). To prepare iri conjunction with 

others a copy of an intended false document, and to buy a stamped paper for 
v the purpose of writing such false document, and to ask for information as to 
a fact to be inserted in such false document do not constitute forgery nor an 
attempt to commit forgery, but are facts which would support a conviction 
for abetment of forgery as being acts done to facilitate the commission of the 
offence. 3 MAD 4 (Padala). If there is no satisfactory proof as to who 
forged the receipts, the accused could only be guilty of abetment of the 
offence, but as it was impossible for appellate Court to change a conviction for 
an offence into one for its abetment, the accused should be held not guilty. 
AIR 1936 Mad 280 : 70 MLJ 109 : 37 Cr LJ 421 (. Hampana ). 

P was accused on the Facts of having abetted .the personation of a voter 
at a municipal election in that, not being himself acquainted with the person 
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o came forward to vote, he had, on the advice of others, put his name to 
a “signature sheet” in token that the thumb-mark by the voter was that of 
the person entitled to vote under a certain name on the electoral roll. It 
was held that, inasmuch as the acts done by P apparently constituted the 
specific offence provided for by Section 171 -F, he could only be tried for that 
offence, and could not be tried for abetment of the general offence, provided 
for by Section 465. As regards a prosecution under Section 171 -F, the sanc¬ 
tion of the Local Government was necessary, while the acts of P did not 
amount to abetment of an offence under Section 465. 47 ALL 268 

(Ram Nath ). 

25. Complaint. —No Court shall take cognizance of any offence des¬ 
cribed in Section 463 or punishable under Section 471, Section 475 or Section 
476 of the I.P.G., when such offence is alleged to have been committed by a 
party to any proceeding in any Court in respect of a document produced or 
given in evidence in such proceeding, except on the complaint in writing of 
such Court, or of some other Court to which such Court is subordinate. 
Section 195 (1) (r), Cr. P.C. 

The alleged forged documents were produced by a witness in the case 
and C the Additional District Judge ordered these to be “kept with the 
record”. It was held that ‘since the documents complained of’ were used in 
the Court of the Additional District Judge, neither the Additional Subordinate 
Judge before whom they were first produced nor the District Judge had 
jurisdiction to pass an other directing a complaint to be made. 1942-2 CAL 
456 (Hari Das). Section 195, Cr. P.C. does not remove from the cognizance 
of criminal courts an offence described in Section 463 when such an offence 
has been committed by an ordinary individual. So long as the prosecution is 
confined to offences connected with a document committed prior to its pro¬ 
duction in court, such prosecution is within the law and requires no sanction, 
34 ALL 654 (. Lalta ). When several persons combine together to make a 
forged document, and when one of such persons is a party to a legal proceed¬ 
ing in which the forged document is filed the other persons responsible for 
making the document can be prosecuted on a private complaint. 1949 ALL 
715 (Jiwa Ram). An offence under Section 463, I.P.C., mentioned in clause 
(c) of Section 195, Cr. P.C. covers an offence under Section 468, I.P.C., the 
object of mentioning Section 463, I.P.C. in Section 195 (c), Cr. P.C., being to 
include all cases of forgery whatever the nature of the fraudulent intention 
may be. 36 MAD 387 ( Ramammal ). 12 BOM 36. A Sub-Registrar under 

the Registration Act (III of 1877) is not a Judge and, therefore, not a ‘Court* 
within the meaning of Section 195, Cr. P.C. His sanction is, therefore, not 
necessary for a prosecution for forgery in respect of a forged document pre¬ 
sented for registration in his office. 12 BOM 36 ( Tulja ). 

An income-tax Collector is a Revenue Court within the meaning of that 
term as used in clauses (b) and (c) of Section 195, Cr. P.C. 38 BOM 642 
( Punamchand) overruling 8 blr 477. A Divisional Officer hearing appeals 
under the Income-tax Act (II of 1888) is a Court. 36 MAD 72 ( Nataraja ). 
Where a Subordinate Judge has abetted an offence under Section 193, and is 
also alleged to have committed offences under Sections 465 and 466, comp¬ 
laint by the Court, so far as the offences under Sections h 65 and 466 are 
concerned, is not necessary, as he is not a party to the proceeding before the 
Court. If a case or proceeding has been before various Courts and an 
offence is alleged to have been committed in that proceeding or case falling 
under the various sections prescribed in Section 195, Cr. P.C. then all the 
Courts have jurisdiction to make the complaint though, normally speaking, 
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proper Court to make the complaint is the Court which finally tried and 
determined the suit. Hence, where an offence is committed in the course of a 
suit before a Court and that suit is subsequently transferred to another Court, 
the latter Court is competent to make a complaint under Section 195, Or. 
P.C. AIR 1940 Lah 292 : 41 Cr LJ 843 {Behari Lai). 

25-a. Documents produced by witness - One view. —The offence 
connected with forgery which are referred to in Section 195, Cr. P.C. are 
offences committed by parties, to proceedings. The applicant, who was only 
a witness, does not fall within this description and consequently cl. (c) ol 
Section 195 would not apply to him. 16 ALL 80 ( Mathura Das). 

Another view. —Section 195 (c), Cr. P.C. is wide enough to include 
any document produced or given in evidence in the course ol a proceeding 
whether produced or given in evidence by the party who is alleged to have 
committed the offence or by "any one else, and the intention of the Legislature 
in the framing of the section was to give authority only to the Court m which 
a proceeding was pedding to file a complaint in respect of documents which 
were produced or given in evidence before it. If there had been any inten¬ 
tion to limit the provisions of the section to a document produced or given in 
evidence by a party to the proceeding, then it would have been a simple 
matter to hjsert words to make that intention clear. 49 BOM 608 ( Bhau). 

25- b. Court issuing notice to accused to produce the document 
impugned as forgery. —A Magistrate commits a grave violation of the 
right guaranteed by Art. 20 (3) of the Constitution in issuing notice to the 
accused -to produce in Court the document impugned as forgery. AIR 1957 
Ker '78 (K. Kesavan) : Cr LJ 755, which relied on AIR 19o4 SC 300, AIK 
1955 Mad 716, AIR 1956 Mad 165 and AIR 1957 MBh 68. 

26. Charge.— A charge of forgery cannot lie against a person who was 
not the writer of the forged document, or who did not sign the forged name. 
A charge under Section 467 is bad if the intention is not set out. 14 Ci LJ 
129 : 18 IC 881 *. 17 OWN 354 {Haider Ali ), 

26- a Model charge.-^* You* ». 4 ©n or about.. , .[here state the appli¬ 
cable ingredients in clause first or clause secondly or clause thirdly of Section 
464 as the case may be and give particulars wherever possible] [with intent 
to cause damage or injury to the public or to any person or to support any 
claim or title or to cause any person to part with property or to enter into 
any express or implied contract or with intent to commit fraud or that fraud 
may be committed] and thereby committed forgery etc . etc, etc. 


Note.; —Select the alternative applicable. 

Particulars of die document must be given. 


Give other particulars 

wherever possible; 

In the charge suggested by Gour, he says that fraud should be specified, 
Ratanlal says, “State the fraud’ 5 . State the fraud ! 

u In an indictment for forging, uttering etc., any instrument, when it is 
necessary to allege an intent to defraud, it is sufficient to allege that the per¬ 
son accused did the act charged with intent to defraud without alleging an 
intent to defraud any particular person. Haisbury, Vol. 9, Section 1495. 

The charge suggested by Gour and Ratanlal is defective because (1) it the 
making of the false' document is within clause first of Section 464, the words 
in that clause which are applicable must be included in the charge ; similarly 
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iftfie making of the false document falls within clause secondly or clause 
thirdly of Section 464. 

The name of the person intended to be defrauded may be stated if 
known. But it is not necessary to state the name of the person intended to be 
defrauded because intent to defraud any particular person is not necessary. 
See Note 6-a. There may be an intent to cause damage or injury to the 
public without an intent to cause damage or injury to any particular person. 

26-b. English law.—“In an indictment for forging, altering, offering, 
uttering, disposing, or putting off any instrument, the instrument may be 
described by any name or designation by which it is usually known or by the 
purport thereof without setting out any copy or facsimile or otherwise 
describing it or its value. A similar description is sufficient in an indictment 
for engraving or making the whole or any part of any instrument, matter 
or thing, or for using or having unlawful custody or possession of any plate 
or other material upon which the whole or any part of any instrument 
etc, has been made etc. It is usual in an indictment for forgery to allege 
the offence in one count as a forgery and in a second count as an uttering 55 . 
Halsbury, Voi. 9, Section 1491. 

27. Trial.—A charge of conspiracy to cheat a person by means of 
several forged documents and fraudulently and dishonestly inducing that 
person to pay different sums of money to different persons, in pursuance 
of which conspiracy that person was so deceived and induced to pay the 
said sums, is really a charge of one offence only, viz,, conspiracy, the acts of 
cheating being laid not as offences, but as acts done in pursuance of the 
conspiracy. The offence of conspiracy and the different offences alleged 
to have been committed by the accused in this case in pursuance of that 
conspiracy formed one and the same transaction and could be jointly tried. 
56 BOM 304 ( R . M. Burde). The joint trial of several witnesses to the same 
transaction for giving false evidence is not merely and irregularity which can 
be cured, but an illegality which cannot be condoned by any assent of the 
accused, and is fatal to the trial. IB Cr LJ 339: 38 IC 723 (Gunwant), 
Similarly, the joint trial of several witnesses who produced forged documents 
in the same case would be bad. 

28. Proof.—“On the trial of such an indictment it is only necessary 
to prove a general intent to defraud ; it is not necessary to prove an intent 
to defraud any particular person or that any particular person was defraud¬ 
ed. It is essential to prove that the defendant forged or altered the whole 
or part of the instrument in question or made some material addition to 
such instrument. Such proof is given by calling witnesses to show that the 
part which is forged is in the handwriting of the defendant ; this may be 
shown by the admission of the defendant himself, or by the evidence of 
persons acquainted with his handwriting, either from having seen him 
write or from corresponding with him, or by the evidence of experts who 
are not acquainted with his handwriting but who by comparing the alleged 
forgery with other writing proved at the trial to be that of the defendants 
can say that the alleged forgery is his work. Evidence must be given to 
show who was the person whose signature of writing is forged, and to 
show either that there is no such person or, if there is such a person, that 
he did not write the alleged signature or writing. It is not necessary to call 
the persons whose signature or writing is forged, or to show that there was 
no authority to use his name ; it is sufficient to prove that the alleged 
forgery was not in the handwriting of such person. The forged document 
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must, if it is possible, be produced at the trial. If the document is in the 
prisoner's possession, it may be obtained by means of a search warrant in 
cases in which a search warrant can be issued. If possession of a forged 
document has been traced to the defendant and the prosecution are unable 
to obtain possession of it, a notice to produce the document should be 
served on the defendant within a .reasonable time before the. commencement 
of the sittings of the court at which he is tried, and, if such notice is duly 
served, and 'proof given of such service* the contents of the document can 
be proved by Secondary evidence. If the document is proved to be lost, or 
if it is in the hands of a third person who* being served with a subpoena duces 
tecum refuses on the ground of privilege to/produce it, secondary evidence 
of its contents may be given. On an indictment for forging an instrument it 
is not necessary to prove any uttering.” Halsbury, Vol. 9, Section 1493. 
The necessary ingredients in both Section 463 and Section 464 must be 
proved. The burden of proof is on the Grown. The Court ought not to 
adjudge on mere probabilities. UG 772 (G. Bhikaji ). Where it is alleged 
on behalf of prosecution that a deed is forged, it is not sufficient for the 
prosecution to prove that it is improbable that the deed is genuine, but it 
must prove for certainty that the deed is forged. UG 917 ( Bayaji ). 

Where the accused was prosecuted under Section 467, I.P.C., on the 
allegation that he had forged the thumb-impression of the payee by putting 
his own thumb impression in token of payment to payee and it was establish¬ 
ed that the amount covered by the money order was not paid to the payee 
it is for the accused to prove that he did pay the amount covered by the 
money order to the payee and that the impression found on that voucher 
is that of the payee. If he fails to do that, he will be liable under Section 
467, read with Section 109, I.P.C. AIR 1957 Mad 47 ( Sheik Muhammad). 

Evidence showing that accused was a mere tool in the hands of another 
person who was principal offender and still absconding ; ends of justice 
were held to be met by reducing one year’s sentence to period already under¬ 
gone, AIR 1957 Mad 796 ( Amir Sultan ) : Gr LJ 1424. 

As to the value of the opinion of handwriting, finger-print and other 
experts, see author’s commentary on Section 45, Evidence Act. Conviction 
for forgery cannot be based on non-resemblance of handwritings. 25 Gr 
Lj 1217 : AIR 1924 Cal 960 : 82 IG 145 ( Sagarmal ). A Courtis competent 
to use its own eyes for the purpose of deciding whether certain handwritings 
placed before it are similar or not and the opinion of expert is only a piece 
of evidence whereas the opinion of the Judge is the decision in the case. 
It is unsafe to base the conviction of an accused entirely upon a comparison 
of handwritings. 23 Gr LJ 74 : 65 1G 426 ( Uohab ). 

To convict an accused person as the forger of a document the mere 
similarity of the handwriting of the forged document with the writing of 
the accused without other evidence of complicity, is insufficient. Where a 
signature purports to have been forged the strong similarity between the 
genuine and the forged signature is suggestive merely .of a conspiracy that 
the genuine signature was obtained by a fraud upon the person whose 
signature was forged. In neither case can a conviction for forgery be 
maintained. 20 Gr LJ 534 : AIR 1919 Pat 17 : 51 IC 774 (Md. Kabiruddin ). 

In convicting an accused person on the evidence of a finger-print 
expert, the Court need not insist upon corroboration of the evidence ; but the 
Court must satisfy itself as to the value of the evidence of the expert in the 



THE INDIAN PENAL CODE 


[S. 465, Note 


e way as it must satisfy itself of the value of other evidence and be 
satisfied that the accused is guilty. The Court, in a case of this sort, has 
to rely on the expert upon two distinct points, first of all, on the question 
of similarity between the marks, which is a question of fact on which the 
Court can, and should, with the assistance of the expert, satisfy itself; and 
secondly on the point, which is one for expert opinion, whether it is possible 
to find the finger-prints or thumb-impressions of two individuals correspond¬ 
ing in as many points of resemblance as are shown to exist between the 
impressions found in the case before the Court and those of the accused. 
In the present case, the witness might have been invited to go rather 
further than he did go. He might have been asked to say how much 
experience he had in the way of comparison of finger-prints, and how much 
literature on the subject he had studied. However this science is not a 
new one, and when the expert tells the Court that it is impossible to find so 
many characteristics identical in the finger-prints of two persons as are 
found in this case, and when that statement entirely agrees with what one 
has read on the subject in scientific books, the Court need not hesitate in 
accepting the opinion. If the science were a new one, it might have been 
necessary for the evidence to go rather further. As it is, the evidence here 
is sufficient to satisfy the Court that the accused must have been present 
in the two rooms where these offences were committed. It is of course 
necessary in the case of finger-print experts, as in the case of every other 
witness, whether expert or not, that the Court should exercise its own 
judgment upon the evidence and not merely accept the evidence without 
consideration ; and if the evidence of a finger-print expert is given in such 
a way that the Court is able to follow it and make up its own mind as to 
the accuracy of that evidence and as to the accuracy of the opinions given 
by the expert, there is no reason why it should not be open to the Court 
to convict solely upon the evidence of that witness. 60 BOM 187 (Fakir Add.). 
A person should not be convicted of a serious offence solely upon evidence 
of similarity of thumb-impressions. 4 LAH 246 (Jassu Ram ) which followed 
1 PAT 242 (B.izari Hajam). The question of identity of a thumb-mark is a 
question of fact to be decided as any other question of fact. There is no 
objection in law to a Judge taking the thumb-mark of an accused person, if 
the fudge thinks it relevant ; and a conviction based on a comparison of the 
thumb-mark of an accused person with the. thumb-mark on the document 
in question is not improper. 50 MAD 462 (Kandasami ), which dissented 
from 1 PAT 242. 

The possession by an accused person of a number of documents sus¬ 
pected to be forged is no evidence to prove that he has forged the particular 
document, with the forgery of which he is charged. Where a person charges 
another with having forged a promissory note, and denies having ever exe¬ 
cuted any promissory note at all, the evidence that a note, similar to the one 
alleged to be forged, was, in fact, executed by that person, is not admissible, 
nor even would a judgment, founded upon such note, be so. 11 BHGR 90 
(Parbhudtts). 

The fact of possession would be evidence to show that the conspirator in 
whose possession it was found, had received and preserved it. I’he execution 
and authorship of a document was a question of fact. In England letters 
and other papers found in a party’s possession are received in a criminal 
prosecution, especially in case of conspiracy and treason, though their weight 
X„ evidence against the prisoner depends on the fact whether anything can be 
shown to have been done upon them. AIR 1937 Gal 99 : 38 Cr.LJ 81.8 : 169 
IC 977 ( Jfitendra ). 
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Fraudulent intent which is an essentia! ingredient of Section 465, the 
gravamen of the two charges under Sections 419 and 420 was a certain 
definite false representation that he was the owner of the land when in point 
of fact he was not the owner. This was negatived. The charge under 
Section 465, cannot possibly survive the consequence of such acquittal. 
AIR 1955 Cal 473 (Adhi Mallick). See also Note 9 to Section 467. 

28-a. Relevancy of judgments of criminal courts.— See Note 3-a to 
Section 43 in author’s commentary on Evidence Act. 

28-b. Relevancy of judgments of civil courts in a criminal trial.— 
See Note 5 to Section 43 in author’s commentary on Evidence Act, and 59 
CAL 136, 51 CAL 849, 6 CAL 247. 

28-c. Article 20 (3), Constitution.—The thumb-impression of the 
accused taken by the police on a slip of paper which was later on produced 
in court cannot amount to testimonial compulsion and therefore is not hit by 
Article 20 (3) of the Constitution. AIR 1957 Mad 47 (Sheik Muhammad ) : 
Cr LJ 73. 

29. Forgery and Section 34.—A clerk took official papers out of the 
possession of another clerk of the Tahsil office without Mamlatdar’s consent 
with a view to show them to the vakil of one of the parties to the case. An 
intention to show the correspondence to the pleader was in itself ‘dishonest. 
On one of the documents the figure 400 was altered to 4000. Though there 
is no evidence enabling the Court to say which of the two accused made the 
alteration, this is immaterial under Section 34. Even if one of them did 
nothing but look on, while the other made the alteration, this would not 
excuse the former, if the act was done “in furtherance of the common inten¬ 
tion”, cf. the remarks of the Privy Council in Emperor v. Barendra Kumar Ghosh, 
(1925 PC 1). Accused Nos. 2 and 3 were the persons taking the active part 
in the preparation of Ids appeal, and had the papers in their control. In 

the absence of any evidence to rebut it, the presumption is that the altera¬ 
tion was made by one of them in the presence of the other, with a common 
intention that brings the case under Sections 193 and 466. AIR 1926 Bom 
122 : 27 Cr LJ 689 : 27 blr 1391 (Vallahhram). 

466. Forgery of record of Court or of public register, 

etc.— -Whoever forges a document, purporting to be a record or 
proceeding of or "in a Court of Justice, or a register of birth, 
baptism, marriage or burial, or a register kept by a public 
servant as such, or a certificate or document purporting to be 
made by a public servant in his official capacity, or an authority 
to institute or defend a suit, or to take any proceedings therein, 
or to confess judgment, or a power of attorney, shall be punished 
with imprisonment of either description for a term which may 
extend to seven years, and shall also be liable to fine. 


SYNOPSIS 


1. 

2 . 

3. 
3a, 

4 . 

5 . 


Forgery of record or proceeding of Court or 
of pu blic register. etc. 

Whoever. 8. 

Document 7. 

Copy. 

Court of Justice. 8. 

Register of birth , baptism , marriage, or 


burial or a register kept by a public servant 
as such . 

Certificate . 

Or Document purporting to be made by a 
public servant. 

Model charge . 
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1. . Forgery of record or proceeding of Court or of public register, 

etc.—The section refers to several other documents. Forgery is explained in 
Sections 463 and 464. All the necessary elements to constitute forgery must 
he proved before there can be a conviction under this section. 28 CAL 438 
(Kelly) 22 CAL 313 *; ii MAD 411 ; 1902 PR 10. See AIR 1960 Andhra 325 
[Sree Ram). < 

Where D, a public servant, who had committed criminal breach of trust 
made a false entry in an account book and was convicted of the offences 
under Sections 409 aqd 466 and it appeared that the entry was not made 
with intent to defraud, it was held that he had not committed an offence 
under Section 466. In any case the offence was a mere corollary of the mis¬ 
appropriation, and both should be treated as one transaction. 1 -Cr LJ 41 
( Harichand ). 


The expression “to institute 5 
ment. 75 


refers to authority and not to other docu- 


2. Whoever.—Section 466 was not “intended to apply to cases where a 
public officer or a person acting for a public officer whose duty it is to make 
entrjes in a public book, knowingly makes a false entry but to cases where a 
certificate or other ^document is forged by some unauthorised persons with a 
View to make it appear that it was duly issued by a public officer 55 . 7 CLR 
356 (Juggunldl). That is so because a person who has authority to make an 
entry does not commit forgery if he makes a false entry. See Note 3-c to Sec¬ 
tion 465. 

3. Document.— See Note 4 to Section 465. 

3-a. Copy.— See Note 5-a to Section 465. 

4. Court of Justice.— See Section 20. Where a judge in a pending 

case fabricates any record or dishonestly exceeds his powers, the offence is 
committed by him'while acting.or purporting to act in the discharge of his 
official duty, and he is no less doing so in writing up the record of an imagi¬ 
nary suit, the essence of the offence in both cases being, that an officer having 
as part of his official duty the correct maintenance of judicial records fraudu¬ 
lently falsifies them. 52 MAD 347 (M K S. Ayyaf\. To tamper with a pro¬ 
ceeding jn a Court of justice in order to obtain from that Court a decision 
or order vyhich it otherwise would not make is as much a public mischief as 
to attempt to secure the unauthorised release of a prisoner from jail or to 
obtain for an unqualified person credentials entitling him to practise as a 
surgeon or to navigate a ship. Where in a proceeding in a Court of justice 
the accused had an access to the record, inserted a document on the record 
and made interpolation in the list of documents, there was an intent on thfe 
part of the accused to commit a fraud on the Court and also, perhaps, to 
cause damage to the other side ; it was also immaterial that the deception 
did not succeed, or that if it had succeeded it could not have expbsed the 
accused to an action for damages. 22 PAT 292 (Af. C. Prasad). 25 CAL 
512 FB {Abbas)', 1849-1 Denison 492 .( Toshack) 135.6—De& Bell 3 

(Hodgson). 1834*1 Moody 393 (Harris). 1852-2 Denison 493 \JVash) fol¬ 
lowed. v V . 

5. Register of birth, baptism, marriage, or buriaLW a register 
kept by a public.servant as such.—The former need not be kept by a 
public servant. Section 466 applies to a register of marriages kept by a 


75. AIR 1965 Raj 9 (State, v. Parasratu) : 1964 Raj LYV 501, 
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iammadan kazi. 1 Weir 541 (Bacha Mian). M personated PS before 
tffe Mahomedan Registrar of Marriages and thus obtained the registration 
of PS’s divorce from his wife and Q, told the Registrar that the man before 
him was PS* As neither under Act 1 of 1876 nor under any other law was 
the Mahomedan Registrar of Marriages bound or authorised to receive the 
statement of any person in evidence. Section 199 did not apply to the case, 
though Section 466 was applicable. 2 Cr LJ 8 : 9 GWN 69 ( Vasin ). 

6. Certificate.—Alteration of name and age in an Educational 

certificate and use thereof by the person altering to obtain an official 
appointment, which the officer appointing would have withheld if he had 
known of the alterations, constitute in the absence of satisfactory explanation 
offences under Sections 466 and 471. 1 Cr LJ 1124 : 2 LBR 316 ( Nge Pye). 

7. Or Document purporting to be made by a public servant.— 
A document may purport to be made by a public servant even if the forgery 
is transparent, e. g. where the seal or signature may be readily seen to be 
non-genuine. 5 VVG 96 ( P. Bose). 

Altering fraudulently official papers would be an offence under Section 
466; AIR 1926 Bom 122 : 27 Gr LJ 689 : 27 blr 1391 (Vallahhram). 

8. Model charge—You—on or about—at—forged a document to 
wit—purporting to be (record a proceeding of or in a court of Justice) (a 
register of birth) (a register of baptism) (a register of marriage) (a register of 
burial) fa register kept by a public servant as such) (a certificate or document 
purporting to be made by a public servant in his official capacity) (an 
authority to institute or defend a suit or to take any proceedings in a suit) 
(an authority to confess judgment) (a power of attorney) and thereby 
committed an offence under Section 466, I. P. C.... 

Note. —Retain the bracket applicable, 

467. Forgery of valuable security, will, etc. — Whoever 
forges a document which purports to be a valuable security 
or a will, or an authority to adopt a son, or which purports to 
give authority to auy person to make or transfer any valuable 
security, or to receive the principal, interest or dividends there¬ 
on, or to receive or deliver any money, movable property, or 
valuable security, or any document purporting to be an aquit- 
tance or receipt acknowledging the payment of money, or an 
acquittance or receipt for the delivery of any movable property 
or valuable security, shall be punished with imprisonment for 
life, or with imprisonment of either description for a term which 
may extend to ten years, and shall also be liable to fine. 

S Y N O P SI S 


1. 

Forging a document purporting to be a 

6 . 

Receipt. 


valuable security or will , etc. 

7. 

Complaint . 

2. 

Valuable security. 

8 . 

Gharge. 

3. 

Sale deed. 

9. 

Proof. 

4. 

Will. 

10 . 

Conviction. 

5. 

Which purports to give authority . 

11. 

Sentence. 


I. Forging a document purporting to be a valuable security or 
will, etc.—The section refers to several other documents. Forgery is explain¬ 
ed in Sections 463 and 464. All the necessary elements to constitute forgery 
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prtl&t be proved before there can be a conviction under this section. Ses 
commentary on Sections 463 and 464. Forgery of documents described in Sec¬ 
tion 467 is an offence under Section 467 even if the person for whom they were 
fofeged had no intention of using them. AIR 1925 Oudh 158 : 25 Gr LJ 
162 (Surat). See Note i-b to Section 465. See also AIR 1959 Mys 185. 

See AIR 1963 SC .1572 in Note 1 to Section 25. Physical 
presentation of chalans is not the important ingredient of these two offences. 
Ail that Section 471 requires is that there must he fraudulent or dishonest 
user of a document as genuine and knowledge or reasonable belief on the 
part of the person using the document that it is a forged one. Similarly, 
the ingredients of the offence under Section 420 are that the person deceived 
delivered to some one a valuable security or property, that the person so 
deceived was induced to do.so, that such person acted on such inducement 
in consequence of his having been deceived by the accused and that the 
accused acted fraudulently or dishonestly when so inducing that person. 
The use of the words “by presenting” in the two charges was therefore of 
little importance and was a surplusage. 76 

See AIR 1960 SC 400 in Note 1 to Section 477*A, See Note 3-a to 
Section 30. * 

2. Valuable security. —See Section 30. Two documents were found 
in the possession of the accused each bearing a signature' which purported 
to, be that of one R, but which in fact was a forged signature. One document 
was intended to be filled up as a promissory note, the other as 
a receipt, but the spaces for particulars of the amount, the name of the person 
in whose favour the document was executed, the date and place of execution 
and the rate of interest were not fill.ed*in; a one anna stamp was affixed to 
each but it was not cancelled in any way. Both are valuable securities 38 
All 430 (Jawahir). ■ 

An offence of forgery under Section 467 is committed when a person 
receives-the amount of the money order from the postman by causing, the 
signature of the payee to be made falsely on it and does not, inform the 
payee about the receipt of the same. AIR 1922 Bom 82 : 23 Gr LJ 264 
(Jogi Das). An unregistered document, though it may not be* a valuable 
security until the Registration is completed, still “purports 55 to be a valuable 
security within the leaning of Section 467. 25 GAL 207 ( Kashinalh ). 

A y having had certain, transactions with B, wrote out a rough account 
showing his indebtedness to B and signed the total. The paper was not 
stamped. B afterwards presented it to A and demanded payment of the 
total amount. A paid part only and after an alteration tore s up the paper. 
It was held that * the act of trearing up the paper constituted the 
offence, of destroying a valuable security. It has been laid down in England 
(See 2 East’s Pleas of the Grown, p. 955) that forgery may be .committed 
of a promissory note on unstamped paper even though the law prohibits 
the affixing of the stamp afterwards. All the judges agreed that it was not 
necessary to constitute forgery that the instrument should be available in 
support of a claim in a court of law : that though a compulsory payment 
by course of taw could not have been enforced for want of the proper stamp, 
yet a man might equally be defrauded by a voluntary payment being lost 
to him. 77 Administrative order of Court is not valuable security. AIR 


76. AIR 1961 Fat 451 (Katfosh)- See' 
AIR I960 117 Guj (Mod in Note 1 ’ 
to Section 464). 


77. 12 MAD 148 (Ramasami). 1 
554 (Kotha Goundan ). 


Weir 
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W/ Bom 494: 35 Gr LJ 479 (S. A. Khan ). A hundi is a valuatft 
security. 11 Gr IJ 639 (Lekhraj). A sunnud conferring a title of dignity 
on a person is not a valuable security. 10 GAL 584 (Jan Mahomed ). A 
document may purport to be a valuable security even if it is not stamped. 
7 MHG (Ap) 26, and even if it is not valid for want of consideration. 

1 Weir 554 (.Kolha Goundan). 12 MAD 148 ( Ramasami ). 25 GAL 207 

(. Kaskinath ). 

A discharge receipt purporting to have been signed by a fictitious 
nominee in an insurance policy is on the face of it a valuable security 
within the meaning of Section 30 or a “document purporting to be an acquit¬ 
tance or receipt acknowledging the payment of money” within the meaning 
of Section 467. AIR 1956 VP 30 (H. JV. P . Singh). 

3. Sale deed. —Where the accused fraudulently brought into existence 
a registered sale deed, said to have been executed by the widow of ^ intend¬ 
ing to deceive and also to injure the reversioners of B y it was held that their 
convictions under Section 467 as also under Section 82, Registration Act, 
must be maintained. 22 PAT 95 ( G . Dibya ) . 

4. Will.— See Section 31. The word ‘makes’ in Section 464 does not 
mean anything else than makes, that is to say, creates or brings into existence, 
and that there was no force in the contention that a person cannot forge a 
document which purports to be a will unless the will has been completed 
by the addition of the date. And where C\ M. a witness to the forged will 
in addition to his signature had written an attestation clause to the effect 
that he had put his signature to the will at the instance of M (the alleged 
testator). Having regard to the definition of document in the I. P. G., that 
this attestation was in this particular case not only a part of the document 
purporting to record the attested will of M but was in itself also a document. 
And, viewing the will as one false document jointly made by the writer 
and G. M. the witness, the latter had been rightly convicted under Section 
467. -10 LAH 265 ( Chatru ) which dissented from 7 GAL 352 and relied 
on 38 ALL 430; 37 blr 599 ; 41 MAD 589. 

5. Wfeicli purports to give authority. — A copy whether genuine or 
forged cannot give any authority. The forging of a document which 
purports on the face of it to be a copy only, and which, even if a genuine 
copy, would not authorise the delivery of movable property, is not punishable 
under Section 467. 5 BHCR 56 (Karo Gopal ). 

6. Receipt.— Writer of forged receipt is not guilty unless he was 
present at the execution or helped any one to use receipt. AIR 1925 Gal 
192 : 25 Cr LJ 1253 ( Imdad). To cover up misappropriation, making a false 
debit entry with a false thumb impression is an offence under Sections 467 
and 477-A. AIR 1955 Bom 30 : 36 Gr LJ 522 (Keshavrao). 

7. Complaint .—See Note 25 to Section 465. A Sub-Registrar under 
the Registration Act (III of 1877) is not a judge, and, therefore, not a 
‘Court’ within the meaning of Section 195, Cr. P. C. His sanction is, 
therefore, not necessary for a prosecution for forgery in respect of a forged 
document presented for registration in his office. 12 BOM 36 ( Tulja ). 
Where forgery is alleged to have been committed before a document was 
produced in a Court, sanction is required to prosecute the offender. 
Although Section 467 is not mentioned in sub-section (c)' of Section 195, Cr. 
P. G. yet Section 463 which is mentioned therein covers forgery for 
which penalty is provided under Section 467, and, therefore, sanction 
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CWN 479 : 5 IC 879 (Teni Shah). 

Where the allegation made in the complaint under Sections 467 and 
471 Penal Code were that a forged sale deed was got executed and register¬ 
ed in pursuance of a, criminal conspiracy amongst three opposite parties, 
one of whom filed an application .for the mutation proceedings on the .basis 
of that forged sale deed. 

It was held that a close nexus was established between the conspiracy 
amongst the opposite parties, its resulting in a forged sale deed and the 
subsequent filing of the mutation application on its basis, all of which formed 
various links of the same chain. It must, therefore, be held that the 
alleged fictitious sale deed was fabricated as false evidence for the purpose 
of being used in a judicial' proceeding arid the offence being committed dn 
relation to proceeding in court, its cognisance was barred on a private 
complaint under Section 195 (1) ( b) of the Code. 

Even if it was held that the allegations made in the complaint disclosed 
offences under Sections 467 and 471, I. P. O. as alleged therein and not 
under Section 193, I. P. C., their cognisance on a private complaint would 
be barred if not under Section 195 (4) {b) then under sub-section (c) of the 
same section. 

The words “in respect of” in Section 195 (1) (r) are wide enough 
to include even a document which vyas prepared before the proceedings 
started in a court of law but was produced or given in evidence in tliat 
proceeding. In this view of the matter, although, the document was 
fabricated before the proceedings started in Tahsiidar’s Court and although 
two of the opposite parties were not impleaded in the mutation proceedings, 
it must be held that the cognizance of the offence was barred by Section 
495 (1) 

8. Charge.— See also Note 26 to Section 465. A charge of forgery can¬ 

not lie against a person who was not, the writer of the forged document, 
or who' did not sign the forged name. A charge under Section' 467 is bad 
if the intention is not set out. 1 : 4'-Cr L} 129 : 17 CWN 354 : 18 IG881 
( Haidar p . . • 

Model"'charge.—-You—on or about—at—forged a document which 
purported 'to be (a valuable .security to wit—V *(a will) (an .authority to 
adopt a„ son) (an authority to make or transfer a valuable security) (an 
authorityTD^regeiv.e the principal security-to wit—) '(an authority to receive 
or deliver any money, movable prope/ty or valuable security, to wit—) (an 
acquittance or Vjecelpu acknowledging the payment of money) (an aquittanee 
or receipt for the delivery of movable property or valuable security) and 
thereby .committed an offence under Section 467, I. P. C.. .. 

Note. — Retain the brackets applicable. 

9. Proof .—See also Note 28 to Section 465. There is no estoppel which 
bars an accused person in any case from pleading that he had no dishonest 
or criminal intention. Hence, it is open to an attestor to a valuable security, 
which is forged, to plead that he signed believing in the representation, of 
others and therefore had np criminal intention. In other words, there is 


78. AIR 1966 All 121 (Har Prasad v. Hans Ram) = 1965 All VVR (H C) 82 : 1965 All 
Cri R 93. . ■ 1 ' 
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nothing to prevent the attestors from pleading that they were only foolish 
and not criminal in what they did. AIR 1939 Mad 730 (Visa Reddy). 

Where D was prosecuted under Section 467 on the allegation that he 
had forged the thumb-impression of the payee by putting his own thumb- 
impression in token of payment to payee and it was established that the 
amount covered by the money order was not paid to the payee it was for 
D to prove that he did pay the amount covered by the money order to the 
payee and that the impression found on that voucher is that of the payee. 
If he fails to do that, he will be liable under Section 467. AIR 1957 Mad 
47 (S. M. Hussain). 

10. Conviction.— In AIR 1955 Cal 175: Cr LJ 513 (Panckanan) it 
was held that the verdict of the jury that Q, was not guilty under Section 467 
and Section 471 as inconsistent with the verdict of guilty under Section 420 
and the verdict was set aside. 

11. Sentence.—Section 467 requires that some imprisonment should 
be awarded if a person is convicted under that section. The sentence of fine 
alone is therefore not in accordance with law. AIR 1939 Mad 730: MWN 
514 : 41 Cr LJ 11 (Vira Reddy). Alternative drafts of one document do not 
call for separate punishment. 79 Where a voucher for Rs. 11579 was forged 
by a Head-constable and money withdrawn but the charge of embezzlement 
of the money failed, the Supreme Court held that in respect of the convic¬ 
tion for forgery under Section 467, the fine of Rs. 11579 should not have 
been imposed in addition to the subtantive sentence of imprisonment. AIR 
1955 SC 322 : Cr Lj 871 ( Ram Narain). 

Document produced by defendant in civil suit for being filed—Plaintiff 
removed document from record before it is actually exhibited and inserted 
another document forged by him in its place—Document is ‘produced’— 
Complaint by Court concerned necessary for prosecution of plaintiff for 
offences under Sections 467 and 471 but not for offence under Section 380. 80 

In AIR 1957 Mad 796 the sentence was reduced to the period already 
undergone on the ground that he was a mere tool. 

468. Forgery for purpose of cheating.— -Whoever com¬ 
mits forgery, intending that the document forged shall be used 
for the purpose of cheating, shall be punished with imprison¬ 
ment of either description for a term which may extend to seven 
years, and shall also be liable to fine 


SYNOPSIS 


/, Forgery for purpose of cheating , 

2. Commits forgery. 

3. Intending that the forged document shall be 


used for the purpose of cheating. 

4. Document . 

5. False entries or accounts or returns for the 


6. False telegram . 

7. Complaint. 

8 . Charge. 

9. Proof. 

10. Conviction . 

IL Sentence. 


pur hose of cheating. 


79. 25 Cr 1162: AIR 1925 Oudh 158 80. 1963 (2) Cr LJ 558 (Guj). 

(Surat). 
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purpose of cheating.— See the section. See AIR 1963 
SC 1572 in Note 1 to Section 25, and AIR 1962 All 582 in Note 5 to Sec¬ 
tion 415. 

*• ■ S ' V > • , 

2. Commits forgery.—Forgery is defined in-Sections 463 and 464. 
Before there can be a conviction under Section 468, there must be the 
elements necessary to constitute forgery. See commentary on. Sections 463, 
.'464 and 465. 

If process-server recovers more than, the aijtliQrised process fee and 
prepares false receipts he is guilty under Section 420 and Section 468 
I. P. C. 81 v' v . - 

A < . 

3. Intending thatt the forged document shall be used for the purr 
pose of cheating.-Where A forged at the instance of B and delivered to 
B a letter purporting to be signed by the Governor of Punjab to the officer 
in the North Western Railway recommending that B may be given certain 
contracts, B delivered the letter to the officer with his application for getting 
the contracts, it might be presumed under the circumstances that A wrote 
the letter knowing that it will be used to defraud the officer and that A was 
guilty of forgery undei; Section 468. 28 Cr LJ 461 : AIR 1927 Lah 724 ; 101 
IG 493 {Jagannalh). Section 468 applies only if the document is forged 
with the intention that* it shall be used for the purpose of cheating and not 

. where a document is forged to conceal cheating already completed. 1876 PR 
15 (Hurmukh Rai ). 

4. Documeat “r& Note 5 to Section 465. A hammer for making 
sleepers is a document within the meaning of Sections 29, 468 and 471. 3 
RANG 1 ) {A. V. Joseph). 

5. False .entries or accounts or returns for the purpose of 
cheating.—The mere . making of false* entries by a person authorised to 
make true entries is%iro’t Wgpry.v fe.lSfo.te'3^c to Section 465. The author 
submits that the decision in 18 WG 46 ( Baneshir ) that falsifying account books 
to deceive one’s employer is an offence under section 468 is wrong. Merely 
false entries in an account book would not be forgery. But if the false 
accounts include forged signatures or thumb-impressions of persons to whom 
payments are falsely alleged to have been made, the false accounts would 
also be forged accounts. 

An attakshi made by a process-server with false signatures in order to 
defraud a District Munsif into excusing his delay in returning processes and his 
absence from duty is made fraudulently and is a forged document within 
Section 468. 42 MAD 558 ( Kamatchinatha ) which followed 11 MAD 411 ; 
35 CAL 450 and 28 MAD 90. 

6. False telegram.—Sending a false telegram to P For money and 
wording it so as to appear that it came from P’s husband is making a false 
document and an offence under Section 468. AIR 1931 Sind 116 : 33 Gr L J 
41 : 25 SLR 9 {Rafiq). 

7. Complaint .—See Note 7 to Section 467. 

8. Charge.—Note 8 to Section 467. 



81. 30 Cut LT 253. 
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Model charge,—You—on or about—at—committed forgery intending 
that the document forged shall be used for the purpose of cheating and there¬ 
by committed an offence under Section 468, I. P. C. 

9. Proof.— See Note 9 to Section 467. 

10. Conviction.— See Note 10 to Section 467. 

11. Sentence.— See Note 11 to Section 467. 

469 Forgery for purpose of harming reputation.— 

Whoever commits forgery, intending that the document forged 
shall harm the reputation of any party, or knowing that it is 
likely to be used for that purpose, shall be punished with impri¬ 
sonment of either description for a term which may extend to 
three years, and shall also be liable to fine. 

1. Forgery for purpose of harming reputation. —Forgery is defined 
in Sections 463 and 464. See commentary on those sections. As to harming 
reputation see commentary on Section 499. 

2. Intending that the document forged shall harm the reputation 
of any party or knowing that it is likely to be used for that purpose : 

— See the section. See also Section 470. 

3. Document.— See Note 5 to Section 465. 

4. Complaint, Charge, Proof, Conviction and Sentence.— See Notes 
6-11 to Section 467. 

Model Charge. —You—on or about—at—committed forgery, intending 
that the document forged shall harm the reputation of PQ, or knowing that 
it is likely to be used for that purpose and thereby committed an offence 
under Section 469, I.P.C. 


470. Forged document. —A false document raa^ wholly 
or in part by forgery is designated “a forged document . 

471. Using as genuine a forged doc B ‘ n * e ®k Whoever 
fraudulently or dishonestly uses as genuine ?*ny document which 
he knows or has reason to believe to be a forged document, shall 
be punished in the same manner as if he had iorged such docu¬ 
ment. 


SYNOI 


»sis 


/. Using as genuine a forged documen t. 

2. Whoever, 

2a. Abettor of forgery. 

3. Fraudulently or dishonestly as genuine 


4d. Forged document substituted for similar 


lost genuine document. 

4e. Any document. 

5. Which he knows or has reason to believe to 


any document. 

3a. Proof of fraud. 

4. Uses as genuine a document. 

4a. Jtfrdiurts , 

sin. Use by producing copy. 

4c. Conditional receipt or acceptance of docu - 


be forged document . 

6. Abetment. 

7. Complaint. 

3. Charge. 

9. Proof. 

9a. Juris diction. 

10. Conviction. 

11. Punishment. 
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is de- 
define 


Using as genuine a forged document.—Forged document 
fined in Section 470. See commentary on Sections 463 and 464 which 
forgery. 

The offence is complete once the document is produced or given in evi¬ 
dence. 24 Cr LJ 383 : AIR 1922 Lah 346. AIR 1959 Mys 185. See AIR 1961 
Pat 451 in Note 1 to Section 467. See Note 3-a to Section 30. See AIR .1960 
Ker 29 ( Domodaran). See AIR 1966 SC 523 in Note 1 to Section 463. 

2. Whoever.—If a person puts forward a document as supporting his 
claim in any matter, whether that document is acted upon by the Court or 
used in evidence is immaterial for the purpose of constituting user of the docu¬ 
ment by the party within the meaning of Section 471. It is user whether the 
party files the document personally or as it more usually happens, through a 
legal representative. Such legal representative will be presumed to have filed 
the document with the knowledge and authority of his client until the contrary 
is shown. AIR 1932 Gal 545 : 140 IG 544 : 34 Cr LJ 39 (AH Ahmad) . 

On the question whether the person who has committed forgery of a docu¬ 
ment can also be convicted under Section 471, conflicting views have been ex¬ 
pressed. 

yUlahabad view .—A person who, being himself the forger thereof, has used 
as genuine a forged document, cannot be punished as well under Section 471 
for the use as under Section 466 for the forgery. 23 ALL 84 (UmraoLal). 
Accused can be convicted at one and the same time of forging a' document 
and using that document as forged and the charges under Sections 467 and 471 
35 ALL 63 {Padri Prasad ). 

Madras view. —Section 471 only lays down that the. sentence that can be 
imposed for the offence of using a forged document as genuine, is the same as . 
the sentence that can be imposed for the offence of forgery ; and a.person who 
both forged a document and used it as genuine can-be sentenced for both the. 

. e *“-es. 52 MAD 532 (S. Afaidu). When a person is convicted under Sec¬ 
tion 4ba f or having forged a promissory note, a further conviction'and sen¬ 
tence unde. Section 471 for using that note as genuine is no't illegal in the 
courseof the sa, ne tria I. AIR 1917 Mad 147 : 17 Cr LJ 73 : 32 *#665 (Mark 
Reddi). 

' ■Nagpur. An acv- use( j cannot be convicted of the independent offence 
under Section 471 read wit* Section 467 after his previous conviction under 

Section 467-109 m respect of Se same documents. The language of Section 
471 most obviously suggests tliu a t this provision is expressly directed against 
some person other than the forger himself. The reason for the presence of 
Section 471 on the statute book in the somewhat unusual language which is 
employed therein, is in order to provide a useful alternative charge in cases 
where there is uncertainly as to whether uWjjerson on trial is himself the for- 
ger of the document or has merely used iV aS genuine, knowing it to he 
nothing of the sort. AIR 1926 Nag 137 : 26 Cr Lj t 1387 : 89 IC 523 (/. Panju) 
A person who, being himself the forger thereof, has us^d as genuine a forged 
document, cannot be punished under Section 471, for fhe use of the forged 
document as well as for the forgery, under Section 467, but* can be punished 
only under Section 467. 26 Cr LJ 1275 : AIR 1925 Na..g 440 (Dtgambar). 

If a man commits two offences he can certainly be convictt><knf,sl<ri*r\ both 
more especially when they are separate transactions and the Commission pf 
one does not necessarily involve the commission of the other. AIR 1924 Na» : 
162 (1) : 25 Cr LJ 473 : 77 IC 825 ( Gajanan ). ‘ ° 
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,^^Jlher views .—A person who is convicted of having forged a document 
should not be punished both under Section 467 and under Section 471 even 
though he made use of the document. Where the act of the accused which 
constitutes forgery is the same as the act which amounts to fraudulent destruc¬ 
tion or defacement or cancellation of the document, he cannot be convicted 
of separate offences under Sections 467, 471 and 477. 14 Cr LJ 183 : 19 1C 

183 : 1913 PR 4 (Pirbhu)> 

2-a. Abettor of forgery. —An abettor of forgery of a document cannot 
he convicted of the offence of using it as genuine. AIR 1914 Mad 144 (2) : 
15 Cr LJ 568 ; 24 IC 976 (Authoar). See also Nagpur view in Note 2. 

3. Fraudulently or Dishonestly uses as genuine any document.—* 

See Note 6 to Section 465. When a person fraudulently or dishonestly presents 
a document to another person as being what it purports to be, or causes the 
same to be so presented, knowing or having reason to believe that it is forged, 
the document is used as genuine within Section 471. It is immaterial whether 
it was presented by the accused himself or by his agent expressly authorized 
in that behalf. When a document, known or believed to have been forged, 
is used as genuine with the intent that some person should thereby be de¬ 
ceived, and that by such deception either an advantage should accrue to the 
person so using it or injury should befall some other person, it is used “frau¬ 
dulently”. 52 CAL 881 (MohU) disapproving 14 GWN 1076 ( Surendra ). 
See also AIR 1927 Pat 87 ( S. Behara ) . The word "defraud 5 is of double 
meaning in the sense that it either may or may not imply deprivation, and 
as it is not defined in the Code and is not, so far as we are aware, to be found 
in the Code except in Section 25, its meaning must be sought by a considera¬ 
tion of the context in which the word “fraudulently” is found. The word 
“fraudulently’ 5 is used in Sections 471 and 464 together with the word “dis¬ 
honestly” and presumably in a sense not covered by the latter word. If, 
however, it be held that fraudulently implies deprivation either actual or 
intended, then apparently that word would perform no function which would 
not have been fully discharged by the word “dishonestly” and its use would 
be mere surplusage. So far as such a consideration carries any weight, it 
obviously inclines in favour of the view that the word “fraudulently” should 
not lie confined to transactions of which deprivation of property forms a part. 
25 CAL 512 FB (Abbas Ati). 

In a genuine document making a recital having reference to a forged 
document does not amount to using that forged document. AIR 1960 Ker 
29 ( Damodardn )., 

VVhere evidence is insufficient to legally prove that all the accused or any 
one of them actually committed* the offence of forgery their conviction under 
Section 465 is bad in law! They may be convicted under Section 471 for 
fraudulently or dishonestly using a document as genuine which they knew or 
had* reason to believe to be a forged ddcument. AIR 1931 All 258 : 32 Cr LJ 
559 : 130 IC 492 (Chunk*). 

Tlie accused altered the date of a document for the purpose of having the 
document received in evidence, but the alterati6n did not in any way help him 
as by altering the date he ruined his case. The High Court held, that inasmuch 
as the element of “dishonesty” or “fraud v required under Section 464 was 
wanting, the conviction under Section 471 cannot be maintained. 82 The use 
of a forged document which is contemplated by Section 471 is such use as 


82. ' AIR 1919 All 387 (2) : 20 Cr LJ 573 : 52 IQ 61 ( Kaiidin ). 
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wrongful gain or wrongful loss ; that is to say, that section applies 
case of a person who appears before some other person, or before a Court 
with a document and endeavours to induce that person or Court to do some 
act which he or it would not do if it was known to be a forgery. A presented 
a document for registration before a Sub-Registrar alleging that & had execut¬ 
ed it. S having denied execution, the Sub-Registrar reported the matter to 
the District Magistrate. The District Magistrate ordered a judicial enquiry, 
and the Deputy Magistrate who was conducting the same called upon A to 
state whether the document was genuine or forged. A appeared and suited 
that the document was genuine. But the Deputy Magistrate held otherwise. 
It was held that A had not used the document before the Deputy Magistrate. 
5 Cr LJ 351 : 11 OWN 838 {Amnuddi), 

The creditors of a police-constable applied to the District Superintendent 
of Police that Rs. 2 might be deducted monthly from the debtor’s pay until 
the debt was satisfied. Upon an order being passed directing that the deduc¬ 
tion asked for should be made, the debtor produced a receipt purporting to 
be a receipt for Rs. 18, the whole amount due. It subsequently appeared 
that the receipt was one for Rs. 8, which the debtor had altered by adding 
the figure “1 ”, so as to make it appear that the receipt was for Rs. 18. It was 
held that the real intent in the prisoner’s mind being to induce his superior 
officer to refrain from the illegal act of stopping a portion of his salary, the 
Court in a criminal case ought not to speculate as to some other intent over 
and above this that might have presented itself to him, that it did not neces¬ 
sarily follow that he contemplated setting up the altered receipt to defeat his 
creditor’s claim, and that therefore he ought not to have been convicted of 
an offence under Section 471. 7 ALL 403 (Sped). The accused in order to 

obtain a recognition from a Settlement Officer that they were entitled to the 
title of “Loskur” filed a sunnud before that officer purporting to grant that 
title. This document was found hot to be genuine. It was held that even 
supposing the accused had used the document knowing it not to be genuine, 
they could not be found guilty under Sections 471, 464, as the intention of 
the accused was not to cause wrongful gain or wrongful loss to any one ; their 
intention being to produce a false belief in the mind of the Settlement. Officer 
that they were entitled to the dignity of “Loskur , and that Jthis could not 
be said to constitute “an intention to defraud.” 10 CAL 584 (Jan Mahomed). 

The accused altered the date of the certified copy of a decree sought to 
be executed by him from 2nd to 24th August under the erroneous impression 
that the decree had become time-barred while the decree in fact was within 
time by reason of a subsequent amendment. It was held that a sufficient 
intent to defraud was involved in the advantage directly aimed at by the 
accused on the basis of the altered dates, and it was immaterial that the 
alterations were brought about under the erroneous impression that the 
decree was time-barred. A fraud was attempted upon the court. It was 
unnecessary for the prosecution to go further and establish an intent to cause 
loss or risk of loss. But even if the contrary were to be held, the definition 
of injury in Section 44 was very wide and threat of a decree that could not 
be executed by any competent authority was threat of harm or injury within 
the meaning of the Code. The unauthorised alterations in the dates actually 
made the copy of the decree “more efficacious” than the genuine decree in 
the sense that the accused took the real decree to be time-barred and attempt¬ 
ed to bring into existence a decree of a later date, not that it was essential 
to a forgery. Therefore the fact that the accused held a decree which was 
capable of execution did not prevent the alterations in the certified copy 
from being forgeries, or the user of it from being fraudulent. An offence is 
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mitted under Section 471 wherever a document known or believed by 
the accused to have been forged is used as genuine with the intention that 
some person, thereby should be deceived, and by means of such deception 
that either an advantage should accrue to the person so using the document 
or injury should befall some other person or persons. AIR 1940 Pat 486 : 41 
Cr LJ 427 : 187 IC 256 (Baij Nath). 

To constitute use of a document, it is not necessary that the Court should 
accept the document produced before it or filed in Court. The head note of 
the report in Ambika Prasad Singh v. Emperor (35 CAL 820) is incorrect. If a 
person puts forward a document as supporting his claim in any matter, 
whether that document is acted upon by the Court or used in evidence, is 
immaterial for the purpose of constituting use of the document by the party 
within the meaning of Section 471. A man may be said to use a document 
fraudulently even if it is used for the purpose of supporting a good title. In 
a suit for redemption, the accused who was the mortgagee-defendant, alleged 
that he was in possession of the property originally as a tenant of the owner 
and that he had subsequently purchased it by a registered kobala. The 
kobala was not filed in the trial Court. The suit was decreed. The accused 
then filed the kobala along with his memorandum of appeal. The appeal 
was decreed. The kobala was a forged document. It was held that the 
kobala Was used by the accused within the meaning of Section 471. 51 CAL 

469 (Batisi Sheikh ). Where a person, in the course of an action brought against 
him to gain possession of a property, uses a forged document for the purpose 
of supporting his title, though there may be no necessity for the use of it, such 
a user is clearly fraudulent. A general intention to defraud, without the 
intention of causing wrongful gain to one person or wrongful loss to another, 
would, if proved, be sufficient to support a conviction : and such an intention 
is a necessary inference which the jury should be directed to draw, if they are 
satisfied that the accused has uttered a forged document as a true one, mean¬ 
ing it to be taken as such, and knowing it to be forged. 9 CAL 53 (D. Kazee ). 
1881 PR 14 ( Ramnarain) ; 1885 PR 16 ( Dayaram ). 

3-a Proof of fraud* —Fraud or dishonesty is a matter of inference 
from the user. 8 G & P 275 (Hill). In order to support the charge under 
Section 471, it was essential for the prosecution to prove that the use of the 
receipt was fraudulent or dishonest. 8 Cr LJ 418 : 8 CLJ 317 : 12 GWN 
1113 (Ram Maily). AIR 1927 Pat 87 : 8 PLT 104 : 27 Cr LJ 1263 (S. Behara). 
AIR 1926 Oudh 255 : 1 LK 306 : 27 Cr LJ 402 ( Mathura ). 

4. Uses as genuine any document .—See also Note 3. See also Notes 
10 and 12 to Section 465. The original of the transit pass, without which 
no forest produce can be removed, is a valuable security. The offence of 
using a forged transit pass as genuine is exclusively triable by a Court of 
Session. To constitute an offence under Section 471-467, the nature of the 
user is not material. 59 CAL 1233 (D. Mudi). Where in order to support a 
false claim, a forged document is so mentioned in another document that it 
can be easily identified, it constitutes the offence of “using a forged document 
within the meaning of Section 471” . 83 Section 471 applies to filing a forged 
document in Court or to a process-server sending a forged return to Court. 
42 MAD 558 ( Kamatchi). 1 Weir 551 ( Godlavedu ). 

In a genuine document making a recital having reference to a forged 
document does not amount to using that forged document. 84 


83. AIR 1916 Mad 1049 : 16 Cr LJ 703 
30 IC 751 {SithavaNaik). 


84. AIR 1960 Kar 29 ( Damodaran). 
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-0MccXifed who were being sued on a pronote, produced certain receipts n* 
Court which showed an amount of part payment towards the note. After the 
production of these receipts accused allowed the suit to proceed ex parte and 
consequently a decree was passed against them. It was found during the 
suit that the receipts produced were forged receipts. It was held that there 
being no satisfactory proof as to who forged the receipts, the accused could 
only be guilty of abetment of the offence but as it was impossible for appellate 
Court to change a conviction for an offence into one for its abetment, the 
accused should beheld not guilty. 85 The words “produced or given in evi¬ 
dence” in Section 195 (c), Cr. P. C., do not limit the procedure under that 
section to a limited class of user within the wider class contemplated by Sec¬ 
tion 471. The word “or” which intervenes between the word “produced” 
and the words “given in evidence” shows that it is disjunctive and that the 
procedure is applicable not only in cases where the document has been given 
in evidence but also in cases where it has been produced and the ambit of the 
word “produced” is very wide. AIR 1929 Pat 60 : 30 Cr LJ 236:113 IC 
712 (Bajujha). 

The production of a forged title-deed in answer to a citation in which no 
particular deed is specified and giving evidence in regard to it amounts to 
user within the meaning of Section 471. 85 Where a document is filed with 
the plaint in a suit but is not used in the course of the case, there is “user” 
of the document within the meaning of Section 471. 87 The filing of a 
document as the basis of a plaint or as a necessary sequel to the pleas in 
the plaint is itself a user ; and it then becomes incumbent on the person using 
it to show that he filed the document in all good faith believing it to be 
genuine. 88 If a document is produced and put in evidence by the prosecu¬ 
tion, and the pleader of the accused cross-examines the witness upon his 
evidence, including the evidence which he has given about the written docu¬ 
ment, such cross-examination cannot be held to be used within the meaning of 
Section 471. Mere reference in the written statement of an accused to a 
document which is produced and put in evidence by the prosecution cannot 
be held to be user by the accused. 63 GAL 481 (Taraknath Baidya). The 
accused had filed a suit for dissolution of partnership in which he was 
required to file an affidavit of documents which were in his possession relating 
to any matter in question in the suit. The accused had mentioned in it a 
certain document, namely a delivery order relating to certain bags, but he did 
not produce it in Court nor made use of it. It was the defendants who in 
cross-examintion of the accused required the document to be produced in 
Court at their instance. The document was alleged to be forged and the 
accused was prosecuted under Section 471. It was held that the circumst¬ 
ances were not enough to establish a charge under Section 471 as the accused 
was forced by the defendants to refer to this document in evidence. By 
mentioning the document in his affidavit of documents in his possession, it 
may be that he showed that at one stage he had made preparation for using 
the document, but no more than that could be inferred. 88 Where a person 
during the course of a police-investigation tenders a forged document to the 
investigation officer, and thereby causes that officer to do something which 
he would otherwise not have done, he is guilty of having used a forged 


85 . 

86 . 
87. 


AIR 1936 Mad 280 : 70 ML) 109 : 
161 IC 196 : 37 Cr LJ 421 ( Hampana ). 
AIR 1917 Cal 35 (1) : 18 Cr LJ 839 : 
41 IC 663 (. Digambar ). 

AIR 1918 Pat 274 : 19 Cr LJ 709 : 46 


IC 293 (: liu jolka ). 

88. 1 3 Cr I .J 449 : 15 IC 81 : i 7 OWN 94 
( Mobarak). 

89. AIR 1938 Rang 194 : 39 Cr LJ 592 : 
175 IC 488 (A. Aziz). 
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ocuraent within the meaning of Section 471. 90 If a party to a suit sets up 
two different titles and supports one of them with a false document he has 
committed an offence under Section 471 even if it be found that the 
other title is good. 91 The presentation of a forged document before a 
Sub-Raistrar for registration is sufficient evidence of its user as a genuine 
document for the purposes of Section 471. 92 P actively participated in 
the process of presentation, and was the prime mover in the affair and 
the second accused was a tool in his hands. He brought her to the Regis* 
trar s office, was with her all the time and, knowing documet.to be a forgery, 
aided in its use by lending his services as an identifying witness. He was 
therefore properly convicted. 52 MAD 532 (S. Naidu). ' The use of a forged 
document which is contemplated by Section 471 is such use as causes wrong¬ 
ful gain or wrongful loss ; that is to say, that section applies to the case of 
a person, who appears before in some other person, or before a Court with a 
document and endeavours to induce that person or Court to do some act 
which he or it would not do if it was known to be a forgery. 93 Producing 
ahandnotein question support of his claim in a proceeding before the 
Manager, is user of a document within the meaning of Section 471. 15 

PAT 69, 81 ( Kewal Ram). It is an offence under Section 471 to use forged 
certificates ( a ) for seeking employment, ( b) with a view to satisfy age qualifica¬ 
tion for appearance at an examination, (c) to qualify for an examination. 
(a) 22 BOM 768 (Khandusing), (b) 10 LAH 545 ( Chanansing ), (c) 25 CAL 

512 FB (Abbas). 

It is an offence under Section 471 to use a forged receipt (a) for the 
purpose of obtaining a certificate of solvency and indirectly in order to secure 
a cantract, (b) to support defence of payment of a pronote, (c) to cover up a 
misappropriation of money, (a) 43 ALL 225 (A. Gkafur), (b) AIR 1936 
Mad 280 : 37 Cr LJ 421 (. Hamfiana), (c ) AIR 1940 All' 551 : ALT 759 • 19? 
1C 13Q (Chandulal) ; AIR 1924 Rang 331 : 25 Cr LJ 1378 : 83 IC 338 (JSfga 
BaSein),9 Cox 166 (Moody). 

In a rent suit filed by the petitioners the complainant was summoned to 
produce a kabuliyat and an Amalnamah. The documents were produced 
not by the complainants but by the petitioners themselves as coming from the 
custody of the complainant. It was held that the facts constitute a user 
within the meaning of Section 471, and for prosecution for this offence 
sanction under Section 195 or an order under Section 476, Cr. P. C. is neces¬ 
sary. AIR 1915 Cal 596: 28 IC 645: 16 Cr IJ 309: 19 CWN 125 
(Asrabuddm). {? secured service on the allegation that he passed certain exa¬ 
minations. He produced forged certificates in support. Q was guilty under 
Section 471.** " ' 

4-a. Nature of use —Different views. 

The use of a document contemplated by Section 471 must be a voluntary 
one, and not the mere production of the document in compliance with an 
order ol the Court which must be obeyed. Hence the production of a 
receipt alleged to be forged after the end of a case is at the instance of the 


90. AIR 1920 Pat 000 : 22 Cr LJ 274 : 60 
IC 674 (Sajan Lall), 1 Weir 550 
(it Hebbara ), 

91* AIR 1926 Mad 1072 : 27 Cr LT 994 : 
96 IC 850 (Sivamnda ). 


92. 26 Cr LJ 1482 : 89 IC 1050 ( Cheta ). 

11VVC 15 (Azimodden). ■ 

93. 5 Cr LJ 351 : 5 CLJ 454 : 11 CWN 
838 (Asimuddi). 

94. AIR 1965 Pat 364, 
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!ou.rt; it cannot possibly be either a voluntay or a fraudulent or dishonest use 
of the document within the meaning of Section 471. 95 The mere production o 1 
a document in obedience to the summons of a Court cannot amount to “using” 
it within the meaning of Section 471. Where a document having been 
produced upon an order of the Court the witness gives false evidence 
regarding it, such giving of false evidence cannot by itself be considered a 
fraudulent user of the document within the meaning of Section 471. A 
mere statement that a document is genuine does not amount to using it as 
genuine. 06 

A forged document was produced in Court in obedience to an 
order of the Court. It was held that the production did not amount 
to using the document as genuine. An involuntary _ production ol a 
document in Court cannot be said to amount to a use of it. The expression 
“using a document” is apparently used in the sense of its being put 
forward in some way for one of the purposes mentioned in Section 463. 
36 MAD 387 ( Ramammal ). Where the accused, during the course of 
a criminal trial against him of rioting and theft of crops, handed over to his 
mukhtar a forged rent receipt, bearing a counterfeit seal of the landlord, to 
prove his possession, and the latter put the same to a witness and questioned 
to him as to its genuineness, but, on the witness alleging that it was a forgery, 
the trying Magistrate took it, initialled it and placed it on the record, it 
was held that there was a user of the document within Section 471. 39 

CAL 463 {Rati Jha) which distinguished 35 CAL 820. It is also immaterial 
whether it was produced by the accused of his own motion or under the 
order of a Court if in the event he uses it as genuine. If a person summoned 
to produce a document fails to disclose that he believes it to have been 
forged, and fraudnlentiy or dishonestly puts it forward.as being a genuine 
document, he is not acting involuntarily, but is deliberately using it for a 
criminal purpose. Whether there has been an “user” or not depends on the 
circumstances of each case. There is no user when the accused has not 
presented the document as genuine but merely as a witness has deposed to 
its genuineness. 52 CAL 881 (A fohit) which dissented from 36 MAD 387 
and 36 MAD 392. 

The filing of a forged document in a Court with the intention of relying 
on it at the trial of a case amounts to an attempt to use such document though 
the document itself was not actually used ; and the person filing it may be 
prosecuted for offences under Sections 511 and 471. 13 IC 99 (Krishna Proshad) 

which dissented from 35 CAL 820 ( Ambika) : 8 Cr LJ 398. If a person puts 
forward a document as supporting his claim in any matter, whether that 
document is acted upon by the Court or used in evidence is immaterial for 
the purpose of constituting use of the document by the party within the 
meaning of Section 47L 51 CAL 469 (Bansi Sheikh). The petitioner was 
told to produce copies of the revenue records in support of his complaint of 
trespass and he knowingly produced forged copies as genuine. It was held 
that this was not an involuntary production of a document in Court and that 
the petitioner was therefore rightly convicted of an offence under Section 471. 
6LAH50 {IsharDas). 


4-b. Use 

Different views 


by producing copy. —See also Note 
-Q may be convicted of using as genuine a 


5-a to Section 465. 
document, which 


95. AIR 1935 All 940 : 37 Cr IJ 46 : 159 
1C 287 (Kedar). 

96. 36 MAD 392 ( Muthiah ) which 


followed 36 MAD 387. 5 Cr IJ 351 

11 CWN 838 (Asimuddi). 
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lie knew to be forged, though he, in the first instance, produced only a copy 
of it. 6 WC 41 (JVujum Ali). The accused gave his pleader a copy of a 
document which had been falsified by an interpolation being made in it for 
the purpose ofits being used in the trial of his suit. It was held that he was 
guilty, not of an attempt to commit an offence under Section 471 but of the 
offence itself. 97 It is extremely doubtful whether the mere filing of a copy 
is the user of a forged document. A certified copy thereof is certainly not a 
forged document. But it is otherwise where the offender used the copy know¬ 
ing or having reason to believe that the entries in the original documents 
were forgeries and intending to use them for fraudulent purposes. 98 P was 
told to produce copies of the revenue records in support of his complaint of 
trespass and he knowingly produced forged copies as genuine. It was held 
that this was not an involuntary production of a document in Court and that P 
was therefore rightly convicted of an offence under Section 471. 6 LAH 50 

{Ishar Das). 

Production of attested copy of forged document is an offence under 
Section 471 if attested copy can be produced for the original." 

O filed certified copies of certain documents on the record of the High 
Court with the knowledge that they were copies of forged documents with a 
petition to the effect that they were being filed not as evidence in the case but 
for the purpose of calling for the originals from the High Court. This 
petition was not in fact disposed of by the Sessions Judge and his request to 
the High Court for sending the necessary documents in the ordinary course 
was not complied with. It was held that in the circumstances it could not 
be held that the accused produced the documents in question or used them 
within the meaning of Section 471, or in terms of Section 195 (1) (c), Cr. 
P. C., because he did not want the District Judge to take these documents 
into consideration as proving the contents of their originals. Thus, he can¬ 
not be said to have used these documents or to have used their originals by 
the mere act of producing them before the District Judge. AIR 1956 Pat 354 
(J. X. Singh). ' " 

Mere filing of a copy of a forged document may not amount to user of 
the forged document but where copy is filed by a party with the knowledge 
that it is the copy of a forged document, filing which with such knowledge will 
amount to user within the meaning of Section 471. When a person files a 
copy, he is using in substance the original itself if the filing is with the know¬ 
ledge that the copy is the copy of a forged document. Filing of the certified 
copies with the knowledge that they are copies of forged documents would 
amount to user of the document. User of genuine certified copies of docu¬ 
ments which are forged within the knowledge of the person who uses the certi¬ 
fied copies would amount to an offence under Section 471. A perusal of 
Sections 61, 62 and 63, Evidence Act, supports this view. He uses the original 
documents themselves by filing the certified copies. AIR 1956 Pat 354 
(J. JV. Singh). 6 WC 41 ( Nujum Ali) and 28 ALL 402 relied on. AIR 1917 
Cal 676 : 43 CAL 783 distinguished. See also 11 Cr LJ 401 ; 22 MLT 181 
AIR 1932 Sind 90. AIR 1925 Oudh 413. 

When forgeries are committed by a person inside the record room, and 
copies producing the false entries are put up in a suit, the use of such certified 


97. 26 CAL 863 (Lata Ojha). 1887-7 
AWN 195 ( Jiwan). 

98. 43 CAL 783 (K. G. Pal ) which dis¬ 
tinguished f» WC 41 (Nujum Ali) and 


28 ALL 402 (Mulai Singh). 

99. 1963 SCD 186 : 1963 (2) Cr LJ 698 

(, Budkaram ), 
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is a use of forged documents. AIR 1926 Oudh 255 : 93 IC 66 : 27 
Or LJ 402 : 1 LK 306 (Mathura). 

Where a person, knowing or having reason to believe that the entries 
in certain village khasras were forged, took copies of those khasras and used 
them as evidence in his favour in a civil suit, it was held that he might be 
properly convicted of fraudulently or dishonestly using as genuine the khasras 
which he knew or had reason to believe to be forged, and punished under 
Section 471 read with Section 466. 28 ALL 402 ( Mulai Singh). The words 

“produced or given in evidence” in Section 195, Criminal P. C., refer to the 
production of the original and not the production of a copy. 1 The produc¬ 
tion of a certified copy of a forged document with the necessary knowledge 
and intention is a user of forged document punishable under Section 471. 
11 is an offence in respect of the document produced ; the production of the 
certified copy is a user of the forged original. AIR 1932 Sind 90 : 33 Cr 
LJ 452 : 137 IC 341 (Hayat). 

4-c. Conditional receipt or acceptance of a document tendered by 
Q is user by Q,. — See 8 C & P 582 (Cooke). If £) produces a forged docu¬ 
ment in Court, he uses it although the document may be subsequently disallo¬ 
wed as irrelevant or as inadmissible. 24 Cr LJ 383 (Fatal). 

4~d. Forged document substituted for a similar lost genuine 
document*. — See Note 23 to Section 465. 

4-e. Any document, — See Note 5 to Section 465. 

5. Which he knows or has reason to believe it to foe a forged 
document.— “Forged document” is defined in Section 470. “Reason to be¬ 
lieve” is explained in Section 26. 

The mere fact that pleader’s suspicions ought to have been aroused by 
the sight of the document was not, prima facie, evidence that he knew, or had 
reason to believe, the document to be forged. 22 BOM 317 (R. Nagardas). 
Knowledge must be proved. 2 

The conclusion that the accused (a tenant) had possession of a lease deed 
knowing it to be a forged document does not necessarily follow from the 
finding that the document was a forged one. Where it appeared from the 
circumstances of the case that the complainant’s son, who was an advocate, and 
his clerk might have brought it into existence with some sinister purpose and 
the complainant’s son and his clerk were not found very reliable regarding the 
circumstances under which the document passed hands and the object with 
which they took part in bringing it into existence : It was held that the prosecu¬ 
tion had not succeeded in establishing that the accused was having possession 
of the document, knowing it to be forged. AIR 1957 Ker 78 (a. Kesavan) : 
Cr LJ 755. It is not sufficient for the prosecution to establish that the docu¬ 
ment is not a genuine document for the purpose of obtaining a conviction 
under Sections 457-471 ; it must be shown affirmatively that the accused 
either knew or had reason to believe that the document was forged. This 
matter of knowledge is one which may, in certain cases, follow necessarily as 
anrinference from a finding of fact. A finding on a question as to genuineness 
of a signature is a finding of fact. 2 * 


1, AIR 1925 Oudh 413 : 26 Cr U 929 

(Girdhari Lai). 

2. AIR 1960 MP 269 ( Madhaolal). 


2a. 38 Cr I.J 235 : 166 IG 531 ( Radhika). 
AIR 1926 Oudh 255.1 LK 306 : 27 
Or LJ 402 : 93 TO 66 {Mathura). 
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The fact that a man who files a document Is interested in establishing its 
contents, does not raise a presumption that he filed it knowing it to be forged. 
Conduct is the principal criterion of guiky knowledge. Where a man filed a 
document upon which he relied but when it was discovered that the document 
had been forged, he fled away, it was held that his conduct was in no way 
consistent with his innocence. 13 Cr LJ 449 : 17 CWN 94 : 15 IC 81 
( Mobarak ). 

A pleader is under no higher obligation than any other agent would be 
and to justify his prosecution under Section 471 it should be shown that he had 
been a party (principal or accessory) to the concoction of the documentor 
that he had the knowledge that it was concocted. The mere fact that the 
suspicions of a pleader ought to have been aroused by the sight of the docu¬ 
ment is not prima facie evidence that he knew or had reason to believe the 
document to be forged. 3 

D produced before a patwari a sale deed asking him to enter up mutation 
according to the deed with a view to its final attestation by the Tahsildar. 
It was proved that in the deed the share of the land sold had been altered but 
the area had in no way been tampered with. The patwari of his own motion 
entered the area in his register according to the altered share. When the 
patwari put up the mutation papers before the Tehsildar, D was present and 
he simply asked the Tahsildar to attest his mutation. On the vendor telling 
the Tahsildar that he had sold less than what was shown in the mutation 
paper, D was asked to produce the registered deed, and it was then that it 
was discovered that the share had been altered. D said no more to the 
Tahsildar than this ; “What was entered in the deed should be entered in the 
mutation sheet”. It was held that the evidence of the patwari and of the 
Tahsildar was wholly inconclusive to prove that D used the sale deed frau¬ 
dulently or dishonestly before these officers, knowing or having reason to 
believe that it was a forged document. AIR 1914 Lah 577 ; 1913 PR 25 : 14 
Cr LJ 667 : 21 IC 907 (. Karimdad ). 

6. Abetment.—While it is not desirable that there should be two trials 
in respect of the same act, namely, the giving of false evidence, one for giving 
false evidence under Section 193 and another for abetment of the fraudulent 
use of a forged document under Sections 471-109, it is no ground to quash a 
commitment. AIR 1925 Oudh 610 : 26 Cr LJ 1567 (Gajadhar ). 

7. Complaint.—^ Note 25 to Section 465. In the course of proceed¬ 
ings for execution of a decree in a court which had no jurisdiction to entertain 
such proceedings the judgment-debtor made a false statement and produced a 
forged receipt. The court made a complaint under Section 195 of the Cr, P. 
Code for prosecution of the judgment-debtor in respect of the said offences. It 
was held that if during the course of the proceedings which were ultra vires and 
illegal any offence under Section 193 or Section 471 was committed, it could. not 
be said that it was committed in or in relation to, or by a party to, any judicial 
proceedings, in which evidence could be legally taken, and therefore the 
complaint must be dismissed. 1942 ALL 42 ( Sumai ). No sanction under Section 
195, Cr. PC. is required, in respect of a forged document, when the person 
producing it as evidence is not a party to the proceedings. 4 No complaint by 
the court is necessary for the prosecution with regard to an offence under 


AIR 1940 Nag 360 : NLJ 183 : 189 IC 
579: 41 Cr LJ 753 (A. R. Khan) 
which relied on 22 BOM 317. 


4. 


15 Cr LJ 242 
(Kondeti ). 


26 MLJ 220 : 23 IC 194 
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Section 471 (for previously using a document in a solicitor’s firm), where, subse¬ 
quent to the complaint being preferred and cognizance being taken thereon, a 
suit was instituted in a court on the document in question. Where, upon the 
facts, the commission of several offences is disclosed, some of which require 
sanction and others do not, it is open to the complainant, if he so wishes, to 
proceed in respect of those only which do not require sanction. 56 CAL 

1041 ( Biswambar'). 

Sections 476 and 195, Gr. P. C. are intended really to prevent indiscri¬ 
minate prosecutions under the various sections mentioned therein. Once the 
bar is removed there is no difference between the cases mentioned in Sections 
476 and 195 and any other case ; e.g. if a complaint is filed under Section 471, 
I. P. C. and it appears that some other offence also has been committed, it is 
not necessary to have a fresh complaint. 5 The absence of sanction or complaint 
under Sectionl95, Cr. P. Code, vitiates the whole proceedings and the defect 
is not cured by Section 537, which applies to errors of procedure and not to 
substantive errors of law. Where a trial is contrary to law it is no trial at all 
and disobedience to an express provision of law as to the mode of the trial is 
not an irregularity which can be cured by Section 537, Cr. P. Code. It is 
an illegality which vitiates the whole trial. Absence of complaint or irregularity 
in complaint makes whole proceedings void ab initio. 1 LK 523 : AIR 1926 
Oudh 485 : 96 IC 521 : 27 Gr LJ 969 {Ram Sumujh). 

No complaint by Court is necessary if a copy of forged document is pro¬ 
duced in Court. 6 See AIR 1966 All 124 in Note 7 to Section 467. 

8. Charge.. D was charged under Section 471 with fraudulently using as 

genuine a forged document, and having. been tried before a Sessions fudge 
and Jury, was convicted of that offence. The Sessions Judge, considering the 
forged document to be of the. nature of those specified in Section 467, sentenced 
D to 10 years’ transportation. On appeal, the Pligh Court held that the charge 
should have distinctly set forth the offence as that of using a forged document 
of the nature of those specified in Section 467, and that, not having been done, 
the trial by Jury was illegal. The conviction and sentence were therefore annul¬ 
led ; and it was directed that D should be retried. 6 BHCR 43 (G. Malji). D 
was charged with using as genuine eleven forged receipts which were put in by 
him in sets on three separate occasions, each set with a written statement in 
three suits pending against him. A charge was framed against him in respect of 
the using of each set of receipts, and he was tried on these three charges and 
convicted and sentenced. On appeal it was contended that a separate charge 
should have been framed in respect of each of the documents, as the using of 
each document constituted a distinct and separate offence, and that conse¬ 
quently the trial was illegal and should be set aside, D having been tried for 
more than three offences in one and the same trial. It was held that as the 
1 using” charged was the putting in of each set of documents with the respec¬ 
tive written statements in the three suits, and as there was nothing to show 
that any of the documents had been used at any other time, there was only 
one using in respect of each set of documents and that there was, therefore, no 
valid ground for questioning the conviction. 20 CAL 413 (R. N. Das). 

Model Charge.—-Ratanlai’s model charge is not quite correct as Section 
471 may be read with Section 465 or Section 466 or Section 467. See 6 BHCR 


5. AIR 1934 Pat 536 : 36 Cr LJ 26 : 152 

IC 228 [ jamma Singh). 
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G. Malji). AIR 1924 Cal 960 : 40 CIJ 135 
Author suggests the following model charge :— 


You. 


on or about.at. 


25 Cr LJ 1217 ( Sagarmal). 

.fraudulently or 


dishonestly used as genuine (here state the manner or nature of the use) (here 
describe the document and if necessary the description of the document in 
Section 466 or Section 467 if any applicable, e.g. register of birth, valuable secu¬ 
rity,^.) which you knew or had reason to believe to be a forged document and 
thereby committed an offence punishable under Section 471 and (Section 465- 
Sections 466, 467) I. P. G., etc. etc. 

9. Proof.— See also Note 29 to Section 465. All the ingredients of for¬ 
gery and the necessary ingredients of Section 471 must be proved. See also 
Note 12-b to Section 14 in author’s Commentary on Evidence Act. 

Evidence must be given to show that the instrument was forged, but, as 
in the case of forgery, it is not nec essary to show by whom it was forged. The 
intent to defraud in the case of uttering is proved by evidence that the defen¬ 
dant uttered the forged document for the purpose of obtaining money or 
credit by means of it, and that at the time he so uttered it he knew that it 
was forged. Proof mu$t be given that at the time when the defendant uttered 
the forged instrument he knew that it was forged. This proof can be given 
by evidence that the defendant on other occasions uttered or had possession of 
other forged instruments. 7 The mere fact that the accused was found in 
possession of forged documents would not show in the absence of any other 
material that he knew or had reason to believe that they were forged docu¬ 
ments. 50 Cr LJ 581 : AIR 1949 Mad 434 ; MWN 16 '(R. Chetty). 

9-a. Jurisdiction.—-Where the accused posts at Vizagapatam along 
with his application for admission to a competitive examination to the Madras 
Public Service Commission some documents which were forged, intending to 
use them as genuine, the real user of the documents conies in only when the 
Madras Public Service Commission looks into the application and considers 
it, as it is open to the petitioner to withdraw the application even before it. 
is considered by the Commission. Where the matter has been considered by 
the Madras Public Service Commission the offence of using such forged do¬ 
cuments as genuine is committed at Madras and the Presidency Magistrate’s 
Court would have jurisdiction to try the same. 1949—2 MLJ 152 (L. P, 
Swamy). 

10. Conviction :—Section 167 and Section 471.—The offence under 
Section 167 is included in the offence under Sections 467/471, and therefore, 
convict ion, both under Section 167, and Sections 467/471, is not maintainable. 
28 Cr LJ 90 : 99 IC 122 : AIR 1926 Oudh 615 (Gulzari Lai). See AIR 1962 All 
132 in Note 1 to Section 166. 

Section 196 and Section 471.—The offence imputed against an accused, 
who, in a civil suit, is alleged to have used as genuine, a document which he 
knew to be a forged document, is one cognizable under Section 471. Such 
accused should, therefore, be charged under that section, and not under Sec¬ 
tion 196. 5 CAL 717 ( Kherude). Where the facts found show that the 

offence committed by the accused falls under Section 471, the Magistrate 
should not convict the accused under Section 196, but should commit him to 
Sessions for trial under Section 471. 27 Cr LJ 871 : 96 IC 119 : 44 GLJ 113: 

30 OWN 840 (H. M. Das). 


7 . S. 1495 , Hals, Vol. 9 , 15 Cox 92 (Col- 
clough) j 1806 R & Ry 120 (Hough) ; 


1813 R & Ry 245 (Millard) 
434 {Williams). 


8 C & P 
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Section 465 and Section 471.— Where a charge is laid against an accu¬ 
sed under Section 465 read with Section 471, he cannot be convicted and 
sentenced under Section 466 read with Section 471. 13 Cr LJ 449: 15 IC 

81 : 17 OWN 94 {Mubarak). See also Note 2. 

Section 466 and Section 471,— There cannot be a conviction under 
Section 466 read with Section 109 as well as under Section 471. 1901 PR 26 

(,Mokand Lai). > 

Section 467 and Section 471.— The fact that a person charged with an 
offence under Section 471 is himself the forger of the document is no reason 
why he should not be charged under Section 471, Penal Code, especially 
when he cannot be charged under Section 467 owing to the latter oflence 
having been committed beyond the jurisdiction of the Court. The forgery 
must be proved in order to establish the offence under Section. 471, though it 
is not itself the subject of a charge, 13 Cr LJ 862 : 17 IC 798 ( BhagavaUy>), 
An accused cannot be convicted of the independent offence under Section 471 
read with Section 467 after his previous conviction under Section 467-109 m 
respect of the same documents. The language of Section 471 most obviously 
suggests that this provision is expressly directed against some person other 
than the forger himself. The reason for the presence of Section 471 on the 
statute book in the somewhat unusual language which is employed therein, is 
in order to provide a useful alternative charge in cases where there is uncer¬ 
tainty as to whether the person on trial is himself the forger of the document, 
or has merely used it as genuine, knowing it to be nothing of the sort. AIK 
1926 Nag 137 : 26 Cr LJ 1387 : 89 IC 523 (Panju). 

An accused person charged under Sections 467-109 with the abetment of 
forgery of a kobala, cannot be convicted under Sections 471 and 467, of dis¬ 
honest user of it on a subsequent date, by presentation to a Sul >^ lst ^ r (^ r 
registration, without a charge of the latter offence Sections 236 and 237 
Cr P Code do not warrant such conviction. 53 CAL 466 {Harun). Wheie 
an' accused person was charged under Section 467, but it appeared m evi¬ 
dence that he had committed an offence under Section 471, for which lie 
mioht have been charged under Section 236, Cr. P. Code it was held that 
although the accused was not charged with it he could he convicted of an 
offence under Section 471. 21 Cr LJ 410 : 5b IC 58 : 18 ALJ 44.. {Jagdeo 

Par shad ). 

Section 474 and Section 471.— A person cannot be convicted under 
Wtion 471 as well as under Section 474. Convictions under Sections 471 
ami 474 ‘aa„o. stand toge.h.r, 13 Cr LJ 449 : 17 OWN 94 (M*M> 1 6 
NWP 39 {Nuzar Alt). 

11 Punishment.— The nature of the offence does not depend on the 
use to which the document was put. If it was used fraudulently or dishonestly 
an d if it purported to be a valuable security the punishment provided by 
Section 467 and not that provided by Section 465 would be that to which the 
. ' j would be liable under Section 471 . Accused was sentenced to four 
year AE 1924 <Tl 960: 28 CWN 947 : 25 Cr U 1217 : 82 IC 445 

(i Sagarmal ). 

Am Making; or possessing counterfeit seal etc. with 
intent to commit forgery punishable under Section 467.— 

Whoever makes or counterfeits any seal, plate or other instru¬ 
ment for making an impression, intending that the same shall be 
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tised for the purpose of committing any forgery which would be 
punishable under Section 467 of this Code, or, with such intent, 
has in his possession any such seal, plate or other instrument, 
knowing the same to be counterfeit, shall be punishable with 
imprisonment for life, or with imprisonment of either description 
for a term which may extend to seven years, and shall also be 
liable to fine. 

1. Making or possessing counterfeit seal, etc*, with intent to 
commit forgery punishable under Section 467.—Every word in the sec¬ 
tion and all its ingredients are important. Section 472 has reference to 
forgery punishable under Section 467. Section 473 has reference to forgery 
punishable under any section of this chapter other than Section 467, 

2. Counterfeits .—See Section 28. 

3. Possession .—See commentary on Section 27 and Section 411, 

4. Intention .—See Note 2 to Section 473. 

5. Committing any forgery .—See Note 3 to Section 473. 

6. Model charge.—You—on or about—at—[made or counterfeited a 
seal, plate or other instrument for making an impression] [had in your posses¬ 
sion a seal, plate or other instrument for making an impression knowing the 
same to be counterfeit] with intent that the same shall be used for the purpose 
of committing any forgery which would be punishable under Section 467, 
I. P. O. and thereby committed an offence under Section 472, I. P. C... 

473. Making or possessing counterfeit seal, etc., with 
intent to commit forgery punishable otherwise. —Whoever 
makes or counterfeits any seal, plate or other instrument for mak¬ 
ing an impression, intending that the same shall be used for the 
purpose of committing any forgery which would be punishable 
under any section of this chapter other than Section 467, or with 
such intent, has in his possession any such seal, plate or other ins¬ 
trument, knowing the same to be counterfeit, shall be punished 
with imprisonment of either description for a term which may 
extend to seven years, and shall also be liable to fine. 

1. Making or possessing counterfeit seal, etc., with intent to 
commit forgery punishable otherwise.—Every word in the section and 
all its ingredients are important. See also Section 472 and Note 1 to Sec¬ 
tion 472. 

The possession of a counterfeit stamp for making an impression referred 
to in Section 473, is punishable under Section 473. AIR 1925 Born 327 : 
26 Gr LJ 1014 : 27 blr 599 (Krishtappa ). 

2. Intending that the same shall be used for the purpose of 
committing any forgery.—This intention can be inferred from unex¬ 
plained possession of seals, etc. and forged documents. 2 WC 5 ( K'isto ). 

3. Committing any forgery.—Forgery is defined in Sections 463 
and 464. Making or counterfeiting seals, etc. for the purpose of committing 
different forgeries, will constitute different offences. But the making of 
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several seals, etc., will amount to oiie offence only, if the intention is that 
they shall be used for committing one forgery only. 13 WG 16 ( Goluck ). 

474. Having possession of document described in 
Section 466 or 467, knowing it to be forged and intending 

to use it as genuine.— Whoever has in. his possession any docu¬ 
ment, knowing the same to be forged, and intending that the 
same shall fraudulently or dishonestly be used as genuine, shall, 
if the document is one of the descriptions mentioned in Section 

466 of this Code, be punished with imprisonment of either 
description for a term which may extend to seven years, and 
shall also be liable to fine, and if the document is one of the 
descriptions mentioned in Section 467, shall be punished with 
imprisonment for life, or with imprisonment of either description, 
for a term which may extend to seven years, and shall also be 
liable to fine. 

1. Having possession of document described in Section 466 or 

467 knowing it to be forged and intending to use it as genuine.—Every 
word in the section and all its ingredients are important. 

To support a charge under Section 474, it is necessary for the prosecu¬ 
tion to prove (1) that the documents in respect of which the charge is 
brought are forged ; (2) that the accused knew them to be forged ; (3) that 
he was in possession of them ; (4) that he intended that they should be 
fraudulently or dishonestly used as genuine ; and (5) that each of the docu¬ 
ments is of the description mentioned in Section 466 or Section 467. To 
support a charge under the latter part of Section 475, it is necessary for the 
prosecution to prove (1) that the accused was in possession of the papers 
referred to in the charge ; (2) that the devices or marks were counterfeited 
on them ; (3) that the marks were such as are used for the purpose of authen¬ 
ticating any document described in Section 467 ; and (4) that the accused 
intended that the marks should be used for the purpose of giving the appear¬ 
ance of authenticity to documents either then forged or thereafter to be 
forged. 16 BOM 165 ( Abaji). 

2. Possession.— See commentary on Section 27 and Section 411. 

3. Document.— See Note 5 to Section 465. 

4. Forged.— See commentary on Sections 463 and 464 and Section 

470 . 

5. Intending that the same shall fraudulently or dishonestly be 
used as genuine.—If there is this intention, a person in possession of a 
document knowing the same to be forged will be guilty under Section 474 
although the document is not used and before any offence under Section 
471 is committed. 8 WC 11 ( Halim ). See also Note 2 to Section 473. 

475. Counterfeiting device or mark used for authenti¬ 
cating documents prescribed in Section 467, or possess¬ 
ing counterfeit marked material. —Whoever counterfeits 
upon, or in the substance of, any material, any device or mark 
used for the purpose of authenticating any document described 


1 


o, Note 6] of offences relating to documents 



Section 467 of this Code, intending that such device or mark 
shall be used for the purpose of giving the appearance of authen¬ 
ticity to any document then forged or thereafter to be forged 
on such material, or who, with such intent, has in his possession 
any material upon or in the substance of which any such device 
or mark has been counterfeited, shall be punished with imprison¬ 
ment for life or with imprisonment of either description for a 
term which may extend to seven years, and shall also be liable 
to fine. 


SYNOPSIS 


3. Document described in Section 467. 

4 . Possession . 

5. Complaint. 

6 . Charge. 


J. Counterfeiting device or mark used for 
authenticating documents described in 
Section 467 , or possessing counterfeit 
marked material. 


2. Counterfeits. 

1. Counterfeiting device or mark used for authenticating docu¬ 
ments described in Section 467, or possessing counterfeit marked 
material.—Every word in the section and all its ingredients are important. 

To support a charge under the latter part of Section 475, it is necessary 
for the prosecution to prove—(1) that the accused was in possession of the 
papers referred to in the charge ; (2) that the devices or marks were counter¬ 
feited on them ; (3) that the marks were such as are used for the purpose 
of authenticating any document described in Section 467 ; and (4) that the 
accused intended that the marks should be used for the purpose of giving 
the appearance of authenticity to documents either then forged or there¬ 
after to be forged . 16 BOM 165 (. Abaji ). 

2. Counterfeits.— See Section 28. 

3. Document described in Section 467.— See commentary on Sec¬ 
tion 467 and Note 5 to Section 465. 

4. Possession.— See commentary on Section 27 and Section 411. 

5. Complaint.— See Note 25 to Section 465. 

6. Charge.— See also Appendix F and Note 26 to Section 465. The 
charge should be so framed as to specify distinctly that part of the section 
which is applicable to the case, and should distinctly specify the particular 
papers bearing a counterfeit mark or device which the accused was alleged 
to have had in his possession with the intent mentioned in the section. Evi¬ 
dence should then, have been admitted in respect of those papers alone. 
The charge is too vague if it: says 'and other papers’. 15 BOM 189 (Abaji). 

The model charge suggested by Gour and Ratanlal is defective as it 
makes no reference to Section 467. The model charge should closely follow 
the wording of Section 475, selecting the alternatives applicable and giving 
particulars wherever necessary. The model charge of Gour and Ratanlal 
has wrongly mixed up different parts of the section. The words "possession 
of any material upon or in the substance of which any such device or mark” 
must be followed by the words "has been counterfeited.” 
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Model Charge under the first part of Section 475.—That you—on 
or about—at—counterfeited upon or in the substance of (here state or 
describe the material) any device or mark used for the purpose of authenti¬ 
cating (here describe the document) which is a. document described in Sec¬ 
tion 467, I. P. C. intending that such device or mark shall be used for the 
purpose of giving the appearance of authenticity to any document then for¬ 
ged or thereafter to be forged on such material and thereby committed an 
offence punishable under Section 475, I. P. C., etc. 

Model Charge under the second part of Section 475.—That you— 
on or about—at — had in your possession material to wit (here describe the 
material) upon or in the substance of which a device or mark, used for the 
purpose of authenticating (here describe the document) which is a document 
described in Section 467, I. P. C., has been counterfeited, intending that 
such device or mark shall be used for the purpose of giving the appearance 
of authenticity to a document then forged or thereafter to be forged, and 
thereby committed ari offence punishable under Section 475, etc. etc. etc. 

476. Counterfeiting device or mark used for authen¬ 
ticating documents other than those described in Section 
467, or possessing counterfeit marked material. —Who¬ 
ever counterfeits upon, or in the substance of, any material, 
any device or mark used for the purpose of authenticating any 
document other than the documents described in Section 467 
of this Code, intending that such device or mark shall be used 
for the purpose of giving the appearance of authenticity to any 
document then forged or thereafter to be forged on such ma¬ 
terial, or who, with such intent, has in his possession any mate¬ 
rial upon or in the substance of which any such device or mark 
has been counterfeited, shall be punished with imprisonment of 
either description for a term which may extend to seven years, 
and shall also be liable to fine. 

Counterfeiting device or mark used for authenticating docu¬ 
ments other than those described in Section 467, or possessing 
-counterfeit marked material. — Every word in the section and all its 
ingredients are important. Section 476 is similar to Section 475 but has 
reference to documents other than those described in Section 467. 

Complaint. — See Note 25 to Section 465. 

477. Fraudulent cancellation, destruction, etc., of will, 
authority to adopt, or valuable security. — Whoever fraudu¬ 
lently or dishonestly, or with intent to cause damage or injury 
to the public or to any person, cancels, destroys or defaces, or 
attempts to cancel, destroy or deface, or secretes or attempts to 
secrete any document which is or purports to be a will, or an 
authority to adopt a son, or any valuable security, or commits 
mischief in respect to such document, shall be punished with 
imprisonment for life, or with imprisonment of either description 
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for a term which may extend to seven years, and shall also be 
liable to fine. 


OF OFFENCES RELATING TO DOCUMENTS 



SYNOPSIS 


l. Fraudulent Cancellation, destruction, etc., 
of will, authority to adopt, or valuable 
security . 


5. Any document which is or purports to 
be a will or an authority to adopt a son 
or any valuable security. 


2. Fra udulently or dish ouestly. 


6. Commits mischief in respect to such docu * 
merit, ' 


3. With intent to cause damage or injury to 
the public or to any person. 


7. Conviction under Section' 477 and Section 
467. 


4. Cancels , destroys or defaces or attempts to 
cancel, destroy or deface or secretes or 


8. Model Charge. 


attempts to secrete any document. 

1* Fraudulent cancellation* destruction, etc., of will, authority 
to adopt, or valuable security.-—Every word in the section and all its 
ingredients are important. 

2. Fraudulently or dishonestly*— See Sections 25 and 24 and Note 6 
to Section 465. 

To constitute an offence under Section 477 the destruction etc. must be 
done fraudulently or dishonestly or with intent to cause damage or injury 
to the public or to any person. There was nothing fraudulent or dishonest 
in tearing off the application. An act done with intent to save oneself from 
criminal prosecution or conviction but not with intent to cause wrongful 
gain to oneself or wrongful loss to another cannot be said to be done dishonest¬ 
ly. Nor is the third element, namely, intent to cause damage or injury, estab¬ 
lished. Damage here means pecuniary damage. “Injury 9 * is wider in 
import than damage. As defined in Section 44, I. P. C. “injury” denotes 
any harm whatever illegally caused to any person in body, mind, reputation 
or property. If a person wants to save hiitLself from injury, such as convic¬ 
tion in a criminal case, it does not mean that he causes injury to another. 8 

3. With intent to cause damage or injury to the public or to any 
person.—These words are also found in Section 463. See Note 15 to Sec¬ 
tion 465. 

If the act of R was not proved by the prosecution to have been with 
intent to cause damage or injury, the mere act of destroying the patta may 
have been a very foolish act, but the conviction of R under Section 477 can¬ 
not be maintained. 48 ALL 140 (R. H. Pathak). 

4. Cancels, destroys or defaces or attempts to cancel, destroy 
or deface or secretes or attempts to secrete any document.— J died 
in 1924 after having executed a will in 1918. The will after execution re¬ 
mained with the solicitors till 1926 when it was made over to D who is the. 
only son of testator. The testator also left a widow and a daughter’s son. 
Although D got possession of the will from the solicitors in 1926, he did not 
take any steps whatsoever to apply for obtaining probate thereof. To 
obtain from the Land Acquisition Court certain moneys in respect of the 
acquisition of a portion of the testator’s estate D swore an affidavit in July , 
1930 to the effect that the testator had died intestate. The people, who 
were advising the widow and who were managing the maintenance suit on 

8. AIR 1963 All 131 (Prayag Das v. State). 
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oehalf knew that there had been a will executed by the testator, that 
the will had remained in the custody of the solicitor and that the will had 
been made over to D on taking a proper receipt in respect thereof from the 
accused. It was held that as D was advised that having regard to the terms 
of the will it was not necessary to obtain probate that would furnish sufficient 
explanation for the action of D in suggesting in the affidavits of July, 1930 
that the testator had died intestate. It was held further that as D obtained 
possession of the will with the knowledge of the solicitor who was responsible 
lor the drawing up of the will, and who was responsible for the custody 
thereof till 1926, there was no secretion in the eye of the law and within the 
meaning of Section 477. AIR 1934 Gal 217 : 35 Cr LJ 716 : 148 IC 587 
( M. C. Sarkar). 

A person inay secrete a document not only when the existence of the 
document is unknown to other persons and for the purpose of preventing 
the existence of the document coming to the knowledge of any body, but 
also when the existence of the document is known to others. But it is 
not necessarily enough to show that, upon art occasion on which it became 
his duty to produce the document, he failed to discharge that duty, though 
it; may be a cogent piece of evidence. The fact that a" man perjures himself 
by denying the existence of a document which, to his knowledge, is in his 
custody would be a still more cogent piece of evidence. Suppression of a 
document may amount to secretion. 58 CAL 1051 ( S. Ray). 


5. Any document which is or purports to be a will or an autho¬ 
rity to adopt a son or any valuable security.—The meaning of ‘ valu¬ 
able security’ is explained in Note 2 to Section 467 and commentary on Sec¬ 
tion 30. Account books which do not contain any entries signed by constituents 
are not a valuable security as in the absence of the signature of the constitu¬ 
ents, the accounts do not create liability. AIR 1953 All 660 : ALT 318 : Cr 
LJ 1493 (Hari Prasad). 


6. Commits mischief in respect to such 

defined in Section 425. 


document. —Mischief is 


7. Conviction under Section 477 and Section 467.—A person who 
is convicted of having forged a document should not be punished both under 
Section 467 and under Section 477 even though he made use of the docu¬ 
ment. Where the act of the accused which constitutes forgery is the same 
as the act which amounts to fraudulent destruction or defacement-or can¬ 
cellation of the document, he cannot be convicted of separate offences under 
Sections 467, 471 and 477. 14 Cr LJ 183 : 19 IC 183 : 1913 PLR 52 ■ 

PR 4 (Pirbhu). ' 


8. Model charge. —You—on or about—at—fraudulently or dishonest¬ 
ly or with intent to cause damage or injury to the public or to (cancel¬ 
led) (destroyed) _ (defaced) (attempted to cancel) (attempted to destroy) 
(attempted to deface) (secreted) (attempted to secrete) (committed mischief 
in respect of) a document to wit—which is or purports to be [a will ) [an 
authority to adopt a son] [a valuable security to wit—] and thereby com¬ 
mitted an offence under Section 477, I. P. C... 


Note.- 

cable. 


-Retain one of the brackets ( ) and one of the brackets [ ] appli- 



47t-A, Note lj of offences relating to documents 

477-A. Falsification of accounts. —Whoever, being a 
clerk, officer or servant, or employed or acting in the capacity 
of a clerk, officer or servant wilfully, and with intent to defraud, 
destroys, alters, mutilates or falsifies any book, paper, writing, 
valuable security or account which belongs to or is in the posses¬ 
sion of his employer, or has been received by him for or on be¬ 
half of his employer or wilfully, and. with intent to defraud, 
makes or abets the making of any false entry in, or omits or alters, 
or abets the omission or alteration of any material particular from 
or in, any such book, paper, writing, valuable security or account, 
shall be punished with imprisonment of either description for a 
term which may extend to seven years, or with fine, or with 
both. 

Explanation .—It shall be sufficient in any charge under 
this section to allege a general intent to defraud without naming 
any particular person intended to be defrauded or specifying 
any particular sum of money intended to be the subject of the 
fraud, or any particular day on which the offence was com¬ 
mitted. 

SYNOPSIS 


L Falsification of accounts. 

4c. 

Account, 

2. Being a clerk , officer or servant or em¬ 
ployed or acting in the capacity of clerk % 

4d. 

Certifying the correctness of a contractors 
claim. 

officer or servant. 

3. Wilfully and with intent to defraud. 

3a. To conceal previous fraud or misappro¬ 

5. 

Which belongs to or is in the possession 
of his employer or has been received by 
him for or on behalf of his employer. 

priation. 

4, Alters t mutilates or falsifies any book , 

6. 

Makes or abets the making of any false 
entry in .. 

paper, writing , valuable security or 

7. 

Conspiracy. 

account. 

8. 

Charge . 

4a. Alteration to conceal fraud or embezzle¬ 

9. 

Proof. 

ment. 

10 . 

Conviction . 


4b. Valuable. Security . 

1. Falsification of accounts .—Every word in the section and all its 
ingredients are important. See also Explanation. 

Section 477-A penalises falsification by the persons referred to in the sec¬ 
tion;, namely, clerk, officer, etc. 

(a) destruction, alteration, mutilation, falsification of book, paper, wri¬ 

ting etc., referred to in the section* 

( b ) making or abetting the making of any false entry in any such book, 

paper etc. 

(c) omission or alteration or the abetment of omission or alteration of 

any material particular from or any such book, paper etc. 

Ratanlal is wrong when he says that Section 477-A speaks of two offen¬ 
ces: (1) falsification of accounts; and (2) making of false entry or omitting or 
altering or abetting the omission or alteration of an entry* If the real charge 
under Section 477-A is falsification of accounts and in order to support it 
there is no reason why prosecution should be restricted to only three instances 
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sification and not more. If the accused h charged with making false 
entries only* it may reasonably be said that the making of each false entry is 
a distinct offence. AIR 193i Cal 8 : 32 Or LJ 318 : 129 IC 356 (P. C. 
Kharghoria ), 

Charge under Section 467 against Government servant for making false 
entries in transport permits, with intend to defraud the Government—Convi- 
cation for contravention"of Section 477-A is not illegal though the permits 
may not amount to accounts. 9 

Sanction under Companies Act is not necessary. 10 

In order to bring' home the guilt under Section 477-A, I.F. Code, the 
prosecution lias to prove that the accused had falsified the accounts or made 
false entries therein wilfully with intent to defraud the State. Where the 
case for the prosecution was that the accused falsified the account books with 
a view to cover up his own embezzlements and not somebody else’s defalca¬ 
tions but the charge of the breach of trust against him was not proved, then 
the prosecution case that the accused intentionally and deliberately falsified 
the account books to cover up his own embezzlement must also fail for want 
of truth. 11 

2. Being a clerk, officer or servant or employed or acting in the 
capacity of clerk, officer or servant,— See commentary on Section 381 
and Section 408. ‘ . 

It is not necessary that he should be under any obligation to perform 
duties or that he should be paid. 1 Weir 554 ('. Annasami) . Only such a per¬ 
son would be guilty under Section 477-A who is employed by the firm in any 
of these capacities, namely as a clerk or officer or servant* Employment 
connotes a sort of different relationship between the person employed and the 
employer ; the two are different. There has to be some basis of service ; it 
may be honorary or it may be on remuneration. Section 477-A does not apply 
to a person who merely agrees to manage the business of a firm. 1 - A partner 
of a firm, appointed to manage the business of the firm4a write jus accounts, 
acts as its servant, and therefore if he falsifies the account oj the firm he is 
liable under Section 477-A. 13 Where one partner has been in charge of the 
account books of firm the fact that he has been a partner and not a servant or 
a clerk is no answer to a charge of falsification of accounts in a properly pro¬ 
ved case. 14 • 

A partner in a firm if appointed as such to manage the business of the 
firm or to write its accounts acts as its servant.. If he falsifies accounts he is 
liable to be convicted and punished under Section 477-A. AIR 1959 Bom 486. 

Section 477-A applies not only to persons who are employed in the capa¬ 
city of clerk, officer or servant but also to persons who act in those capacities 
and to a working partner acting in such a capacity, j 60 blr 1413 (D. K\ 
Agarwal). . ■ * ' „ 

A partner cannot be guilty of , the offence uticler Section 477-A. That 
offence can only be committed*by somebody in the employ df another person 


9/ AIR J 960 SC 400 (Sharwa ). 

10. AIR 1961 Andhra 493 (fe.//. Rad), • 

11. AIR 1965 Mys 128 (C.Jf. Krishna 
Mufti v. Abdul -Subban). 

12. AIR 1953 All 660 (Hari Prasad), 
which differed from AIR 1932 Cal 


. 464 and AIR 1925 Sind 328. 

- 13 I Cr757 : 6,b.lr 553 (Latko). AIR 
’ 1925 Sind 328 : 2^ Cr LJ 1401:18 

SLR 274 ; 88 IC 189 {Md. Idri >). 

. 14. AIR 19?2vCal 464 : 138 IC 339 : 33 
Cr LJ 597 :• 36 CWN 363 ( Monindra ). 
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clerk of officer or servant ; the falsification can only be committed in res¬ 
pect of the books of accounts of the employer. AIR 1959 Gal 498 ( Krishnan) 
which relied on AIR 1951 Cal 69 and AIR 1948 Cal 292. 

3* Wilfully and with intent to defraud.— See commentary on Section 
25 and Note 6 to Section 465. See also Explanation . 

The expression “intent to defraud ” implies deceit and consequent injury or 
intended injury, i.e., the infringement or intended infringement of some legal 
right possessed by the person deceived. It does not necessarily imply that the 
person deceived should be deprived of property, It includes deceit which 
causes or is likely to cause any damage or harm to the person deceived in res¬ 
pect of his property or otherwise. It is not necessary for the prosecution to 
prove that any person or persons were actually deceived by the false document. 
It is quite sufficient if in the opinion of the Court the document had that ten¬ 
dency. The expression “falsify” applies to the preparation of an entirely new 
document containing false information. To falsify means “to render false’ 5 
and a new document containing false information can be correctly described 
as a false document and the act of preparing such a document is falsification 
of the dacument. 16 Section 477-A only requires the falsification of accounts 
with intent to defraud. It does not require any deprivation of property. 
Where therefore the President and a clerk of a co-operative society prepare 
false and bogus bills regarding sales of certain goods and enter them in the ac¬ 
counts of the society, their act is done with an intent to defraud and is frau¬ 
dulent within Section 477-A, even though nobody is actually deprived of any 
property. 52 Cr LJ 1093 ; AIR 1951 Mad 894 : 1951 MWN 384 (D. Reddiar). 

Where the accused, a patwari, made wrong entries in the revenue regis¬ 
ters, but where there was no finding that he did so with intent to defraud or 
dishonesty , within the meaning of Section 24, he did not make a false docu¬ 
ment as defined in Section 464, nor did he fraudulently alter any book or 
register within the meaning of Section 477-A. AIR 1914 Lah 586 ; 16 Or LJ 
19 : 26 IG 323 (AM. Sirdar ). 

Two employees of a bank which was financially unsound and likely to 
fail at any moment falsified the account books of the bank by entering therein 
certain totally fictitious transactions, not with any intention to defraud the 
bank or its creditors, but simply in order to secure repayment of the security 
which had been deposited by one of them on his appointment and which was 
then about to become due for refund. It was held that accounts were falsified 
with intent to defraud, and the following observations were made : 

It has been established that J. Bhat and Sons never made a deposit of Rs. 
1000 and were, therefore, not entitled to purchase any securities of the Bank. 
The whole arrangement was one by which G obtained securities worth his 
deposit without the higher authorities of the Bank being aware of the fact. 
The sole question, therefore, is whether in the method adopted there was or 
was not an intent to defraud. That the falsity of the account was made to 
deceive the Bank authorities and the officers of the court in case of liquidation 
admits of no doubt. If together with the intention of deceiving* there be an 
attempt to obtain an undue advantage, there would be in law an intent to 
defraud. In. 21 ALL 113, it was held in the case before him that, whether 
the wider or the narrower construction adopted by different courts were 
adopted, the intention to defraud was established in the case before him. in 
that case a Police Head Constable had removed adverse remarks from his ser- 


15. AIR 1926 Lah 385 : 27 CrLJ 1383 (/?. C, Curwala ). 
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roll and fabricated favourable remarks. I t was found that the object of 
S was to obtain an advantage to himself by way of advancement in service 
which he was not likely to gain if the adverse remarks were left on the record. 
In this case the intention was to obtain an advantage which could not be 
obtained at once in a fair manner. The Bank might fail any day and it might 
take years to recover the money. Then the Bank might not be able to pay its 
debts to the fullest extent and some of the money deposited might not be real¬ 
ised at all. The mere fact that a sum of Rs! 1000 was going to fall due 
shortly was really immaterial. 47 ALL 948 (JV. D. Tiwari). 

Where D altered the diary so as to show that he had not kept the suspects 
under surveillance the element of fraud as defined in Section 25 was absent. 
56 BOM 488 ( Sanjiv —a case of forgery) . 

When a person fraudulently or dishonestly presents a document to an¬ 
other person as being what it purports to be, or causes the same to be so 
presented, knowing or having reason to believe that it is forged, the document 
is used as genuine within Section 471. It is immaterial whether it was 
presented by the accused himself, or by his agent expressly authorized in that 
behalf. When a document, known or believed to have been forged, is used 
as genuine with the intent that some persons should thereby be deceived, and 
that by such deception either an advantage should accrue to the person so 
using it, or injury should befall some other person, it is used “fraudulently”. 
5| CAL 881 [Mobil). The meaning of the term “with intent to defraud” 
is not restricted to cases of “deceit and injury to the person deceived”. The 
term means either an intention to deceive and by means of the deceit to 
obtain an advantage or an intention that injury should befall some other 
person or persons. The advantage which is intended must relate to some 
future occurrence or in other words must be of a prospective nature. 
Hence, where a clerk of a Court has made false entries in the diary of Court 
merely for purpose of screening his own negligence of his duties as clerk of the 
Honorary Magistrate’s Court without facilitating any misappropriation or 
embezzlement, there is no material advantage of a prospective nature which 
he can be held to have intended to gain by the deception and hence he cannot 
be convicted either of the offence under Section 477-A or under Section 465. 
AIR 1939 Rang 156 : 40 Gr LJ 552 (Mg, Tint). See also Note 4-d, 

3-a, To conceal previous fraud or misappropriation.—Note 7 to 
Section 25. Making a false document with a view to prevent persons already 
defrauded for ascertaining that misappropriations had been committed, and 
thus to enable the person who committed misappropriation to retain the 
wrongful gain which he had secured amounts to the commission of a 
fraud and brings the case under Section 477-A. 55 ALL 783 (Ragho Ram). 

The making of false entries in a book or register by any person in order to 
conceal a previous fraudulent or dishonest act falls within the purview of 
Section 477-A, inasmuch as the intention is to defraud. Ua If the intention 
with which a false document was made was to conceal a fraudulent or 
dishonest act which had been previously committed, that intention could not 
be other than an intention to commit fraud. 22 GAL 313 (Lolit), The 
alteration of accounts so as to show the receipt of a sum of money criminally 
misappropriated and in order to remove evidence of such misappropriation 
is not an offence either under Section 465 or Section 477-A, there being no 
intent to commit fraud. Whether or not there is an intent to defraud in any 


15a. 35 CAL 450 (R. B. Das), which followed 1 Weir 554 ( Annasami) and 22 CAL 313 
{Lolit), 
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Icular case depends on the circumstances of the case. 36 CAL 955 
(J. C. Mukerjee). falsification of books to conceal embezzlement is an 
offence under Section 477-A. llCrLJ185 (IV. C. Das). Entering two 
bills which were admittedly false, in the society’s account as if they were 
true was undoubtedly done with intent to defraud, and for the purpose of 
concealing the previous fraud. 52 Cr LJ 1093 : AIR 1951 Mad 894 
(D. Reddiar). 


4. Alters, mutilates or falsifies any book, paper, writing, valu¬ 
able security or account.— -Section 477-A refers to acts relating to book¬ 
keeping or written accounts. The removal of new court-fee stamps, from 
documents and their substitution in their place, of used stamp with altera¬ 
tions of the figures on them, do not fall within Section 477-A. 47 CAL 71 

(B. Chakravarti). The expression “falsify” applies to the preparation of an 
entirely new document containing false information. To falsify means to 
‘render false’ and a new document containing false information is cor¬ 
rectly described as false document and the act of preparing such a docu¬ 
ment is called the falsification of the document. AIR' 1926 Lah 385 : 27 
Cr LJ 1383 (/?. C. Gurvala). 


Making a false entry is falsification.— Where the accused a Sub-Post 
master, handed over a V. P. letter to the addressee without getting payment 
on or before 20-10-25 and then altered his accounts so as to make it appear 
that he only handed over the letter on 24-10-25, it was held that the 
accused was guilty of the offence of criminal breach of trust and falsification 
of accounts under Sections 409 and 477-A. 16 The accused, a postal clerk, 
received the proceeds of a V. P. P. sale and kept it himself instead of im¬ 
mediately remitting it to the vendor of the article. Meanwhile he made a 
false entry in the Register of V. P. P. articles received to the effect that the 
parcel in question had been refused by the addressee and returned to the 
vendor. After keeping the money for three months and when he had bee n 
transferred to another station, he remitted the money to the person entitled. 
It was held that the facts constituted an offence under Section 477-A and not 
one under Section 465. The falsification of books to conceal an embezzlement 
or assist in the completion of an offence of criminal breach of trust constitutes 
an offence under Section 477-A. 17 A supervisor of a society connected with 
the co-operative movement, debited Rs. 2 as the pay of a sweeper woman by 
taking thumb impression of his nephew against the debit entry, certified the 
thumb impression to be that of the sweeper woman, and appropriated the 
amount to himself. It was held that the supervisor obtained a wrongful gain 
of Rs. 2 for himself as the amount was not spent in the manner in which the 
society had authorised him to do by employing a sweeper woman. He 
therefore committed t he offence of criminal breach of trust under Section 408 
as he misappropriated the amount, of forgery under Section 467 as he caused 
to be affixed to the debit entry thumb impression of his nephew, and of 
falsification of accounts under Section 477-A as he made a false debit eritrv. 
AIR 1935 Bom 30 : 36 Cr LJ 522 ( Keshavrao). 


4-a. Alteration to conceal fraud or embezzlement. — See Note 3-a. 


4-b. Valuable security. 

lion 467. 


-See Section 30 and commentary on Sec 


16. 


AIR 1927 Mad 626 : 28 C. LJ 552 
102 IO 488 (Kandasami). 


17. 11 Cr LJ 185: 5 IC 1089 (w. C 

Das). " 
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4~c. Account. —Account includes the account kept by a taxi meter and 
tilting taxi meter flag so as to make the taxi meter cease to record is falsifica¬ 
tion of accounts. (K.C.L., 235) ; 1909-25 TLR 747 (Solomons). 

Balance sheet. —Where the accused, the Managing Director of the 
Hindustan Bank, wishing the Bank to make a better show than the real facts 
of its working would warrant, in order to maintain the confidence of the 
share-holders and the public and so to make possible a project for in¬ 
creasing largely the Bank’s capital, on the 17th December, 1912 got his son 
to present a pronote for Rs. 3,000 to the Bank, treated this Rs. 3,000 as a 
pro tanio addition to the profits for 1912 by reducing on paper to that extent 
his remuneration account for Rs. 4,050 and thus deceiving the share-holders 
at their general meeting in the following March as to the real profits, induced 
them to declare a dividend of 6 per cent, instead of some 3 per cent, which 
would otherwise have been the most possible, it was held that both the 
Managing Director and the Manager of the Head Office were guilty under 
Section 477-A as they had “falsified” the balance sheet of 1912 and the 
books of the Bank by showing as profits Rs. 3,000 which were not profits, the 
falsification being nonetheless complete because they had first manufactured 
pronote, etc., in order to give to the falsified balance sheet, and books an 
appearance of correctness and that a Bank’s balance sheet is a paper or writing 
belonging to the Bank. 16 Cr LJ 473 : 29 IC 105 : 1915 PWN 24 

(Daulat Rai ). 

4-d. Certifying the correctness of a contractor’s claim. — P was a 

sub-overseer in the Wards and Encumbered Estates Department and his duty 
was to prepare estimates of repair works to buildings, etc., of the estates 
under administration, to supervise the works, to measure and certify the 
amount of work done and calculate what was due to the contractor to whom 
payment was made on bills prepared by this sub-overseer. P prepared a 
bill purporting to be based on measurements made on the 25th March, 1936. 
The bill contained a certificate that the work had been satisfactorily com¬ 
pleted and had been measured by P on that date, the measurements being 
entered in his measurement book. On the basis of the certificate the bill 
was passed and paid. P having been prosecuted on a charge under Section 
477-A, admitted that the entries in the measurement book were fictitious and 
that he had not in fact measured up the work. But the defence was that if 
the whole of the work done by the contractor had been measured up, it would 
have been found that the contractor in fact had not been overpaid but had 
done work in excess of the amount billed for. If was held that P having 
wilfully falsified the measurement book and bill with the intent that the 
contractor’s bill might be passed without actual measurement, he thereby 
wilfully exposed the estate to risk of loss and, therefore, that the act of P 
amounted to a “fraudulent” falsification of account within the meaning of 
Section 477-A. 16 PAT 688 (S. Maitra). 


5. Which belongs to or is in the possession of his employer or has 
been received by him for or on behalf of his employer.— -It is not an 

offence if the account does not belong to or is not in the possession of his 
employer. 1906-1 KB 7 (Palin); AIR 1936 Rang 299 : 37 Cr LJ 927 : 164 
IC 369 (E. A. Morley). 

6. Makes or abets the making of any false entry in or omits or 
alters or abets the omission or alteration of any material particular 
from or in any such book, paper, writing, valuable security or 

account._ The abetment of the acts mentioned is also an offence under 

Section 477-A. Thus, if who has to make collections, gives a slip with 
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incorrect figure of collections to P, a clerk who makes a corresponding 
entry in the account books, Q, commits this offence. 15 Cox 564 (Butt), 1905-2 
KB 67 ( Oliphant ). 

7. Conspiracy. —It is a necessary ingredient of the offence under 
Section 477-A that the person who is charged must be a clerk, officer, servant 
or an employee. But the position is different so far as the charge of the 
offence of conspiracy is concerned, as it is a distinct and separate offence. 
All that is necessary is the establishment of the agreement for the doing of 
the act which is so punishable. Its being punishable, because it is done by 
a person in a particular capacity, does not affect the liability of the conspira¬ 
tors for agreeing to commit the a,ct through such other person. They are 
not liable to punishment for the main offence but for the conspiracy to 
perpetrate such an offence. 1953 HYD 293 ( Sriram). 

8. Charge .—See also Note 4 Charge’ under Section 408. 

A series of falsifications of accounts made to cover a single act of defal¬ 
cation may be laid in one charge under Section 477-A. Where the real 
falsification consists in making a false entry, and the other falsifications have 
their source in that one entry* the series of falsification can be included in 
one charge. So also a charge of criminal breach of trust of a sum of money 
can be tried under Section 235, Or. P. G. at the same time with one of the 
falsification of accounts made to conceal the act of misappropriation as part 
of the same transaction. 18 Where three defalcations are committed on three 
different occasions, the false entries connected with one defalcation cannot 
be said to form part of the same transaction with the other defalcations or fal¬ 
sifications connected with them, within the meaning of Section 235, Cr. P,G. 
49 BOM 892 (M. K . Mehta). The trial of the three charges of embezzlement 
and of corresponding charges of falsification of accounts together is illegal. 
Although one particular item embezzled and the falsification of accounts 
relating to that particular item may be considered to be one transaction for the 
purposes of Section 235 (1), Cr. P. C., any other item of embezzlement, or 
more cogently in view of the provisions of Section 222, Cr. P.G., the parti¬ 
cular falsification with respect to another item of embezzlement is not part of 
the same transaction along with the former one and the term 4£ same trans¬ 
action” cannot be used to cover a whole series of acts in pursuance of a cons¬ 
piracy or by an individual in carrying out a studied policy of fraud. And 
the fact that all the items of embezzlement may be included in a lump sum, 
does not make the individual acts or individual series of falsification with 
reference to one item of embezzlement part of the same transaction. 19 
Where there were four distinct acts on different dates relating to four 
different documents charged under Section 477-A, it was held that as the 
offences did not come within a series of acts so combined together as to form 
the same transaction, they could not be tried together at one trial either under 
Section 235 or Section 234, Cr. P. G. 20 Where a person falsely entered the 
name of his private servant in the muster-roll register and committed criminal 
breach of trust by unlawfully and fraudulently paying him wages for over 
a year and where these two charges were joined and tried in one trial, it was 
held that each act of misappropriation and falsification of the entries in the 
muster-rolls was a complete act in itself and each such act did amount to 
a distinct offence. Any one of such acts was not in any manner connected 
with the other of those acts. All these offences did not form series of acts 


AIR 1929 Lah 843 : 30 Cr LJ 958: 
118 IG 654 (Mahgal Sen). 

AIR 1935 Nag 178 : 36 Cr Lj 1216 : 


157 1C 595 {Ramsheshan ). 

20. AIR 1926 Lah 193 : 27 Cr LJ 793 ; 95 
IC 393 (FiUmaurice ). 
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fdrniing the same transaction but constituted a repetition of the same 
offence. The charge of criminal breach of trust could not be combined with 
the charge of falsification of muster-rolls. Each charge in itself comprised 
several offences. Hence there was a misjoinder of charges and therefore the 
whole trial was illegal. 21 

An accused person was charged with and tried at the same trial for 
offences under Section 409 and Section 477-A, I. P. G. In respest of the 
foi*mer offence he was charged with criminal breach of trust respecting a 
lump sum of money composed of numerous items. In respect of the latter 
offence he was charged with suppressing a large number of documents show¬ 
ing the tender to him of sums of money by the persons liable to pay the 
same, and with putting false numbers on three of such documents. These 
documents (called arznsals) related as well to other sums of money as to the 
sums which the accused was alleged to have embezzled. It was held that the 
principle of Section 222 (2), Cr. P. G. could not apply to Section 477-A, and 
that the framing of the charges against the accused in the manner described 
was an illegality which vitiated the trial. 38 ALL 42 (Kalka Prasad). Section 
222 (2), Or. P. C. refers to cases of criminal breach of trust or dishonest mis¬ 
appropriation of money, and cannot be applied to a case under Section 
477-A, I. P. 0. A joinder of three charges under Section 409 with three 
under Section 477-A relating to different transactions is not warranted by any 
of the exceptions provided in the Code and is illegal. Such a misjoinder is 
absolutely fatal to the trial. 23 

A trial of an accused person on three charges of breach of trust and three 
charges of falsification of accounts in connection therewith is illegal for mis¬ 
joinder of charges. Section 234, Cr. P. G. does not cover such a case because 
the offences of falsification of accounts under Section 477-A, I. P, C., are 
not of the same kind as the offences of criminal breach of trust, under 
Section 409, I. P. C. Section 235, Cr. P. C. does not cover it because the 
falsification of accounts connected with one act of criminal breach of trust 
cannot be said to form part of the same transaction with the other criminal 
breaches of trust. Each act of criminal breach of trust may be said to form 
part of the same transaction with the falsification of accounts made with a 
view to conceal that act, but it does not form part of the same transaction 
with the other breaches of trust and falsifications which were committed on 
altogether different occasions. 1941 ALL 36 : 1940 ALJ 796 (Bhu Prakash ). 

Joint trial of three charges of embezzlement in one year with three 
charges of falsification of accounts of corresponding entries is not valid. 23 
But in a case 24 it was held that three acts of misappropriation and acts 
of falsification of accounts can be treated as one transaction. 

Model charge. —The model charge suggested by Ratanlal is defective 
as it ignores the second and third parts ol Section 477-A, The model charge 
should follow the wording of Section 477-A, selecting the alternatives applic¬ 
able and giving particulars wherever possible. See Appendix ‘Charge.’ 


6 LK 441; AIR 1931 Oudh 86 {Dub- 

Tl) - 

41 CAL 722 ( R. H. Das), which fol¬ 
lowed 30 MAD 328 (fCasi Viswanathan) 
and 25 MAD 61 (S. Ayyar). 

MR 1056 All 466 FB (Sri Ram Varna) ; 
AIR 1952 Bom 177 FB : Cr IJ 779 ; 


24. 


AIR 1955 Sau 77 : Cr I.J 1399 FB 
AIR 1954 All 501 ; Cr LJ 1072 relict 
on. AIR 1956 SC 116 : Cr Lj 291 
AIR 1956 SC 149 : Cr LJ 322 dis 
languished. 

AIR 1955 Sau 91 (Vagfyi) and AIJP 
1953 Ori 258 (G. Samal .). 
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Charge.—You—on or about—at—(being a clerk, officer or 
servant) (employed or acting in the capacity of a clerk, officer or servant) wil¬ 
fully and with intent to defraud [destroyed] [altered] [mutilated] [falsified] 
[made a false entry in] [abetted the making of a false entry in] [omitted a 
material particular from or in] [altered a material particular from or in] 
[abetted the omission of a material particular from or in] [abetted the altera¬ 
tion of a material particular from or in] [book] [paper] [writing] [valuable 
security] [account] to wit—, (which belonged to) (which was in the possession 
of) (which was neceived by you for or on behalf of) your employer, and 
thereby committed an offence under Section 477-A, L P. C. 

Note.*—Select one each of the alternative brackets ( ) [ j 

9. Proof.—Any number of falsifications may be proved to prove prin¬ 
cipal charge of falsification. AIR 1931 Gal 8 : 32 Or 318 : 129 IC 356 
(Kharghoria). 

10. Conviction.—Where the trial Court finds the facts proved for an 
offence under Section 477-A read with Section 34, but records a conviction 
under a wrong section ; it is open to an appellate Court to alter the convic¬ 
tion under the proper provision of law. Although one accused is charged 
alone for the whole offence, can be convicted under Section 477-A for having 
done one of the acts which make up the offence committed in furtherance of 
the common intention of himself and his co-actors. 22 PAT 681 ( Satyana - 
rayand). See also commentary on Section 34, See also AIR 1956 All 466 in 
Note 11 to Section 403. 

Of Property and Other Marks. 

478. [ Trade Mark j Rep . by the Trade and Merchandise Marks 
Act , 1958 (43 of 1958) y Section 135 and Sch . 

479. Property mark. —A mark used for denoting that mo¬ 
vable property belongs to a particular person is called a property 
mark. 

Property mark.—Section 481 defines using a false property mark. See 
also Sections 482, 483, 485 and 486. See AIR 1958 All 643. A property- 
mark is intended to denote ownership over all movable property belonging 
to a person, whether it is all of one kind or different kinds. So long 
as the person owns movable properties his property-mark which has been 
or may be impressed upon them remains his, though any particular 
article out of it may, after such impression, pass out of his hands 
and cease to be his. The function of a property-mark to denote certain 
ownership is not destroyed or exhausted merely because any particular pro¬ 
perty on which it was impressed has ceased at any moment to be of that 
ownership. The National Bank of India imported from England for sale in 
India bars of gold, each bar being of a uniform size, weight and touch, and 
having the words ‘'National Bank of India' 5 impressed upon it in Guzerathi 
characters as their property-mark. The gold so imported by the Bank and 
sold was, on account of that property-mark, known in the market as “Nas- 
ranna Bak' ’ among the large number of people who were unable to under¬ 
stand and pronounce English correctly ; and it had obtained a special value in 
the market. The accused, who dealt in bars of gold, impressed upon each of 
their own bars the words “Nasranna Rak” in Guzerathi characters. It was 
held that the property-mark which the National Bank claims as theirs is inten¬ 
ded to denote that movable property is their property consists not merely of the 
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gold they import and sell as theirs but of other movable properties also, all 
Falling into one—class the movable property of the Bank. And they must be 
presumed to have always actual existing property denoted or capable of being 
denoted by their property-mark. The mark claimed by the National Bank of 
India was their “property mark” and the act of the accused amounted to 
counterfeiting it and they were guilty of the offence. 1 Cr LJ 581 : 6 blr 512 
(Dkayabhai). 

Where the object of stamping the words “National Bank of India” on 
gold bars is to inform the public that the bars are the merchandise of the 
Bank, imported, sold and guaranteed by it, the mark is a trade mark and not 
a property mark. 16 Cr LJ 230 : 27 IC 902 : 8 SLR 199 ( Lokumal ). See also 
Note 4 to Section 486. 

480. [Using a false trade mark] Rep. by the Trade and Merchan¬ 
dise Marks Act, 1958 [43 of 1958) Section 135 and Sck. (w. e. f. 
25-11-1959). 

481. Using a false property mark.—Whoever marks any 
movable property or goods or any case, package or other recepta¬ 
cle contaning movable property or goods, or uses any case, pack¬ 
age or other receptacle having any mark thereon, in a manner 
reasonably calculated to cause it to be believed that the property 
or goods so marked, or any property or goods contained in any 
such receptacle so marked, belong to a person to whom they do 
not belong, is said to use a false property mark. 


Using a false property mark. - 

479. See commentary on Section 479. 
1962 Ori 52 (Patel). 


Property mark is defined in Sectiou 
AIR 1960 Cal 63 ( Mehboob) ; AIR 


482. Punishment for using a false property mark.— 

Whoever uses any false property mark shall unless lie proves that 
he acted without intent to defraud, be punished with imprison¬ 
ment of either description for a term which may extend to one 
year, or with fine, or with both. 

SYNOPSIS 

1. Punishment for using a false property mark. 5. Conviction, 

2. Whoever . b\ Punishment. 

3. Unless he proves . 7. Model charge . 

/. Civil Despute. 

1. Punishment for using a false proper ty mark.—Using a false 
property mark is defined in Section 481. Section 479 defines ‘property 
mark’. See 1940 ALL 751 in Note 4 to Section 486. See commentary on 
Section 481. 

For the purposes of a ease false mark and counterfeit mark may mean the 
same thing. 15 Cr LJ 522 : 24 IG 834 ( Ganpal ). See 9 LAH 491 : AIR 1928 
Lah 186 (Banarsi Das). 

The matter must be considered from the point of view of the ordinary 
unwary purchaser arid the totality of the impression gained on seeing the labels 
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d wrappers in question when offered for sale. 25 See .also AIR 1961 Cal 
240 ( Madan ). Proof of actual sale is not necessary. 28 

For the purpose of establishing a case of infringement, it is not necessary 
to show that there has been the use of a mark in all respects corresponding 
with that which another person has acquired an exclusive right to use, if the 
resemblance is such as, not only to show an intention to deceive, but also such 
as to be likely to make unwary purchasers suppose that they are purchasing the 
article sold by the party to whom the right to use the trade-mark belongs. 
If in minor details, the trade-mark of the complainant and that used by the 
accused are different, but they resemble in essential matters, that is to say, 
general appearance, the prominent portion of the device, the colouring, etc., 
the two marks are similar, as contemplated by Section 482. 57 CAL 1153 

CM. Shako); AIR 1928 Cal 495 : 30 Cr LJ 252 {Akshoy). 

2. Whoever.—The word “whoever’ 5 in Sections 482 and 486, does 

not refer only to a definite individual or definite individuals and can apply to a 
corporate body. A body corporate can be lawfully prosecuted and on convic¬ 
tion punished for.an offence under Section 482 or Section 486. 15 Cr LJ 337 : 
23 IG 689 : 7 LBR 306 Co.). 

3. Unless he proves.—Where the accused is using a false trade-mark, 
the burden is upon him to show that he used such mark without intent to 
defraud. 27 See also Note 5~b to Section 486. 

4. Civil Dispute.—In deciding whether a dispute between the parties 
over trade-marks and commercial designs should be brought in a civil or a 
criminal Court, the real practical test is that the Criminal law is only to be 
used in simple and clear cut cases where a speedy relief is required by the 
prosecution. In all cases where complicated matters of registration, 
abandonment of user and so on are concerned, it is desirable that the 
dispute should be decided in a civil Court. 38 Ordinarily the infringement 
of a trade-mark is rather a civil than a criminal wrong, but as civil proceedings 
may require much time and expenditure to bring them to a conclusion, the 
Legislature, in its anxiety to protect traders, has allowed of resort to the 
criminal Court to provide a speedy remedy in cases where the aggrieved party 
is diligent and does not by his conduct show that the case is not one of 
urgency, if, therefore, the person aggrieved fails to resort to the criminal 
Courts within a year of the offence coming to his knowledge, the law assumes 
that the case is not one of urgency, and it leaves him to his civil remedy by 
an action for injunction. 59 BOM 551 [Abdulsattar ). 

When a bona fide dispute exists between the parties as to the right to use 
a trade-mark, action should be taken before a civil and not before a 
Criminal Court. 29 See also Note 6 to Section 486. 

5. Conviction .—See Note 9 to Section 486. 

6. Punishment.— In case of an offence under Section 482 the measure 
of punishment should be the damage caused to the complainant. AIR 1936 Pat 
579 : 165 IC 745 : 38 Cr LJ 35 (Girdharilai ). 


25. AIR 1962 Ori 52 {Jogeswar Patel). 

26. AIR 1961 Cal 24 {Madan). 

27. AIR 1936 Rang 96 : 37 Cr LJ 528: 161 

IC 1007 ( AShakur ). 7 Cr IJ U3 (Po 

Saing). 7 RANG 169 (A.MM.) 


28. AIR 1936 Cal 488 : 38 Cr LJ 143 : 166 
IC 193 {A. Das). 

29. 6 Cr LJ 151 : 11 OWN 887 (Surja 
Prasad ). 
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7. Model charge.—You"—on or about—at—used (a false property 
mark) to wit—and thereby committed an offence under Section 482, I.P.C. . . 

483, Counterfeiting a property mark used by ano¬ 
ther*— Whoever counterfeits any property mark used by any 
other person shall be punished with imprisonment of either 
description for a term which may extend to two years, or with 
fine, or with both. 

1. Counterfeiting a property mark used by another.— Every word 
in the section and all its ingredients are important. Section 28 defines coun¬ 
terfeiting. See commentary on Section 28. See also Note 4 to Section 486. 

The distinction between a ‘false” mark and a “counterfeit” mark 
is Jsomewhat subtle; it depends on the degree of resemblance between 
the false and the genuine marks. As laid down in Explanation I to 
Section 28, it is not essential to counterfeiting that the imitation should be 
exact ; but a thing is not ordinarily said to be counterfeit unless it bears on 
the face of it the semblance of validity and is such as to deceive the average 
person on ordinary observation with presumably some care. 1940 ALL 751 
(Roshan .) The physical resemblance between the two marks must be taken 
into consideradon. The fact that one mark may in the market be known 
under the same name as another is not necessarily a violation of rights of the 
owner of the first mark. There must be some inherent similarity in the marks 
themselves which justifies the use of the same name for both, 30 It is laid 
down in Section 28 that for the purposes of the Code the word “counterfeit” 
does not connote an exact reproduction of the, original counterfeited, and it 
follows that the difference between the counterfeit and the original is not 
limited to a difference existing only by reason of faulty reproduction. A 
person, for instance, convicted of counterfeiting the King’s coin would not be 
able to avoid conviction on the ground that he had deliberately made a small 
alteration in the design or omi tted a letter from the superscription surroun¬ 
ding the Monarch’s head. The same principle would apply in the counter¬ 
feiting of a trade-mark. Dongre’s Balamrit is a commodity not ordinarily 
purchased by Europeans who are ignorant of the Nagri script, and the Indian 
purchaser would naturally look at the Nagri script and not at the English, of 
which many purchasers may be presumed to be ignorant. 1938 NAG 192 
($. M . Jain). 

“The distinction between false mark and counterfeit mark is some what 
subtle. In my opinion it depends on the degree of resemblance between the 
false and genuine marks.” AIR 1941 All 87 (Roshan Singh ). 

See Note 1 in Section 28. 

“A counterfeit is strictly an exact imitation but for purposes of the Penal 
Code it is not essential that imitations should be exact. But a thing is not 
ordinarily said to be counterfeit unless it bears on the face of it the semblance 
of validity and is such as to deceive the average person on ordinary observa¬ 
tion. Having regard to the patent differences between Ex. 4 and Ex. 5, 
differences which would be obvious on ordinary observation even to an unin¬ 
telligent person who could read either Gujarati or English, and unless he 
could read on the languages the inscription would convey nothing at all. The 
conviction under Section 486 cannot in our opinion stand. It is a case of 


30. AIR 1936 Rang 96 : 161 10 3007 : 37 Or LJ 528 (A. Shakur ). 
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using a false trade-mark, not a counterfeit one.” AIR 1914 Sind 163 
(Lokumal ). 

A counterfeit mark would be a mark which purports to be a genuine 
mark but is in reality not so and it would so purport only when it is a copy of 
the other though not an absolutely exact copy in every detail. 

A mark can be said to be a colourable imitation of another mark when 
it is not really an imitation of any other mark but just appears to be so and 
can pass off as such. 

Where the soap cakes recovered from the possession of the accused do not. 
purport to be Sunlight soap, but the labels have different names and do not 
repeat all what is written or printed on the genuine label of the Sunlight soap, 
the labels recovered are therefore colourable imitation of the genuine labels 
of Sunlight soap and are not counterfeit. Case law reviewed. AIR 1914 
Sind 163 was relied on. 

In view of this no offence under Section 486 can be said to have been 
committed by the accused. AIR 1958 All 643 ( Kundan Lai). But see Alft 
1914 Bom 128 : 16blr 78 ; AIR 1956 Bom 700 : Gr LJ 1302 ; AIR 1928 Bom 
227 ; 52 BOM 228 ; AIR 1916 Cal 538 : 39 CWN 957 ; AIR 1940 Cal 
351. 

Author's view. —A false mark need not necessarily be counterfeit. But 
a counterfeit mark will be a false trade-mark. In the case of a false-trade- 
mark there may or may not be any resemblance with another’s mark but it 
must be reasonably calculated to cause it to be believed that the goods so 
marked have a connection with a person with whom they have not. In the 
case of counterfeit mark there must be resemblance which need not be exact 
with the genuine mark. That resemblance is sufficient to make it also a false 
mark. For example, if doth of Q, Mills bears the mark cloth of Z Mills that 
would be a false trade-mark although no trade-mark of Z * s imitated. If the 
Three Monkeys trade mark of Z is counterfeited by (9, that would be counter¬ 
feiting the trade-mark of Z au ^ that would also be using a false trade mark 
as the counterfeit trade-mark causes a belief that the cloth is of Z- 

Even a genuine mark, which is not counterfeit, may be a false trade-mark. 
For instance, if £’s petrol tins with £’s mark are used as receptacles for (Ts 
petrol. 

If two trade-marks are similar and one is held counterfeit of the other, 
the mark would be counterfeit trade-mark as well as faise trade-mark. There 
is a clear distinction between false trade-mark and counterfeit trade-mark, 
but the distinction does not depend on the degree of similarity between two 
trade-marks. The distinction is as follows : In the case of a counterfeit 
trade mark there must be sufficient similarity or imitation. In the case of a 
false trade-mark, there may be no similarity at all. But if the falsity is based 
on similarity, the degree of similarity or imitation must be the same as in the 
case of counterfeit trade-mark. Counterfeit trade-mark is always a false 
trade-mark. A false trade-mark need not be counterfeit trade-mark. There 
is no real difference between the expression used in Section 480 namely 4 ‘rea¬ 
sonably calculated to cause it to be believed” and the expression defining 
counterfeit used in Section 28 “intending to practise deception or knowing 
it to be likely that deception will thereby be practised”. If these phrases have 
different shades of meaning, then that difference should be the basis of distingu- 
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_ Ig false trade-inark and counterfeit trade-mark. See also AIR 1959 Pat 

554 in Note 3 to Section 480. 

2. Model charge. —\ou—on or about—at—counterfeited (a property 

t USeC * ky thereby committed an offence under Section 

484. Counterfeiting a mark used by a public ser* 

vant.--Whoever counterfeits any property mark used by a pub¬ 
lic servant, or any mark used by a public servant to denote that 
any property has been manufactured by a particular person or 
at a particular time or place, or that the property is of a parti¬ 
cular quality or has passed through a particular office, or that it 
is entitled to any exemption, or uses as genuine any such mark 
knowing the same to be counterfeit, shall be punished with im¬ 
prisonment of either descripton for a term which may extend 
to three years, and shall also be liable to fine. 

1. Counterfeiting a mark used by a public servant. —Every word 
in the section and all its ingredients are important. Property mark is defined 
in Section 479. Counterfeiting is defined in Section 28. Section 21 defines 
public servant. 

2. Model charge.— You- on or about—at—(counterfeited) (used as 

genuine knowing the same to be counterfeit) [a property mark used by a 
public seivant to wit ] [a mark used by a public servant to wit—to denote 
that (any property has been manufactured by PQ) (any property has been 
manufactured at a particular time or place) (property is of a particular quality) 
(property has passed through a particular office) (property is entitled to any 
exemption)] and thereby committed an offence under Section 484, 
I. P. C. 

Note.—-Select the alternative brackets applicable to the case. 

485. Making or possession of any instrument for 
counterfeiting a property mark. —Whoever makes or has in 
his possession any die, plate or other instrument for the purpose of 
counterfeiting a property mark, or has in his possession a proper¬ 
ty mark for the purpose of denoting that any goods belonging 
to a person to whom they do not belong, shall 'be punished with 
imprisonment of either description for a term which may extend 
to three years, or with fine, or with both. 

Making or possession of instrument for counterfeiting a pro¬ 
perty-mark. —Every word in the section and all its ingredients are im¬ 
portant. Propety mark is defined in Section 479. 

Where a trade-mark consists of an impression moulded in the glass of 
which the bottles are made together with label and the person is found in 
possession of the mould in question with the intention of counterfeiting that 
trade-mark, although the apparatus for counterfeiting the label which would 
complete the trade-mark has not been found, the person can be convicted 
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AIR 1930 Cal 664 : 128 IC 332 : 32 Cr LJ 136 {A. 



See AIR 1962 Bom 29. See also AIR 1960 MP 149 ( Chintamanrao Balajirao )« 
See also AIR 1960 Punj 641 (B. Singh). 

The first part of Section 485 is concerned with making or possessing any 
instrument for the purpose of counterfeiting a property mark, whereas, the 
second part is concerned with possession of a property mark for the purpose 
of passing off. The general onus of making out the ingredients of the offence 
rests upon the prosecution and can be discharged by praying in aid the pre¬ 
sumption which arises under Explanation 2 to Section 28. It is to be observ¬ 
ed, however, that the prosecution must call relevant evidence to lay the foun¬ 
dation for a presumption under Explanation 2 as the presumption, whereby 
an intention to practise deception can be established, is rebuttable. A drug 
company manufactured and sold certain drug in paper cartons with then- 
registered trade mark thereon. On information that spurious drug was being 
sold with the counterfeit of the said trade mark, it lodged a complaint and in 
pursuance of a search warrant certain blocks for manufacturing the counter¬ 
feit of the trade mark as well as thick paper cartons with the counterfeit trade 
mark printed upon them were recovered from two printing presses and from 
the accused, who was charged under Section 485 under both the parts. It 
was held that the possession of the blocks and of a huge quantity of counter¬ 
feit cartons, in the circumstances of the case gave rise to the inference that 
such possession was either for the purpose of counterfeiting a trade mark or 
for the purpose of passing off, and that the said counterfeit trade mark in the' 
shape of cartons was for the purpose of passing off spurious goods for genuine 
goods, and that the accused was thus guilty of the offence under Section 485. 
AIR 1954 Gal 277 : Gr IJ 811 : 58 OWN* 96 ( Prafulla Kumar). 

486. Selling goods marked with a counterfeit property 

mark. —Whoever sells, or exposes, or has in possession for sale 
any goods or things with a counterfeit property mark affixed to 
or impressed upon the same or to or upon any case, package or 
other receptacle in which such goods are contained, shall, unless 
he proves : 

(a) that, having taken all reasonable precautions against 

committing an offence against this section he had 
at the time of the commission of the alleged offence 
no reason to suspect the genuineness of the mark, 
and 

(b) that, on demand made by or on behalf of the prose¬ 

cutor, he gave all the information in his power with 
respect to the persons from whom he obtained such 
goods or things, or 

(c) that otherwise he had acted innocently, 

be punished with imprisonment of either description for a term 
which may extend to one year, or with fine, or with both. 
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SYNOPSIS 


3- a 
4. 


Selling goods marked with a counterfeit 
or property mark. 

Whoever. 5. 

Sells or exposes or has in possession for 5-a 

sale or any purpose of trade or manufac¬ 
ture. 5-b 

Possession. 6. 

Any goods or thing with a counterfeit 7. 

o r property mark affixed to or impressed 8. 

upon the same or to or upon any case, 9. 


package or receptacle in which such goods 
are contained. 

Uni ess he proves. 

Mistake or good faith or absence of inten¬ 
tion to defraud . 

Burden of proof. 

Bona-fide dispute. 

Jurisdiction. 

Sections 482 and 486. 

Model Charge. 


1. Selling goods marked with a counterfeit property mark.— 

Every word in the section and all its ingredients are important. See also 
Note 9. 

Dishonest intention or mens reah not necessary. 31 

The provisions of Section 486 are aimed at a retailer who connives with a 
fraudulent wholesaler or manufacturer in palming of on an unsuspecting pub¬ 
lic goods which purport to be other than what they are. 1938 NAG 192, 
200 (A. M. Jain). See AIR 1956 All 132 {Haveli Ram) 480. 

2. Whoever.— 'See Note 2 to Section 482. 

3. Sells or exposes or has in possession for sale or any purpose 

of trade or manufacture. —These words show that a mere commission 
agent is not affected by Section 486. 1902 PR 32 (Hargobind) . Rooks are 

the subject of trade and are goods within the meaning of Section 2, clause 
(4) of the Indian Merchandise Marks Act (IV of 1889) ; therefore when a 
person sells books with a counterfeit property mark, he commits an offence 
under Section 486. 26 CAL 232 ( Kanidas). K, a 'merchant of Calcutta, 

ordered certain goods from Europe, but refused to take delivery of the con¬ 
signment on its arrival in Calcutta. The goods were thereupon sold in the 
market with the label of the firm of A attached thereto, and were purchased 
by M> a dealer in piece-goods. M sold the goods without removing the labels 
of A. It was held that no offence was committed by M either under Section 
482 or Section 486. 32 CAL 969 (M Premsuk). 

3-a. Possession. —A 'parcel of beedies was consigned by A to B. The 
forw aiding note bore A s signature. The counterfeit trade-mark was detected 
at the place of delivery when B was claiming delivery. It was held that the 
signature of A in the forwarding note did not necessarily prove that he was 
in possession of the goods and he could not be convicted under Section 486. 
AIR 1940 Mad 822 ( Kollapalle ). 

4. Any goods or thing with a counterfeit property mark affixed 
to or impressed upon the same or to or upon any case, package or 
receptacle in which such goods are contained. -Propertv mark is defined 
m Section 479 Counterfeit is defined in Section 28. See also commentary 
on Sections 479 and 483. 

Counterfeiting.— See Note 1 to Section 483. 


3b AIR 1961 Bom 203 (Shantilal Mehta). 
See AIR i960 SC 669 (Hafiz Mohd.) . 


Si* also AIR 1960 Cal 119 (AU 
A hahl). 




Note 5] of offences relating to documents 

_n a prosecution under Section 482 and Section 486 it was found that 
the trade mark exhibited on the soap of the accused bore a strong resemblance 
to that on the complainant’s soap but the trade-marks were not identical ; 
that a distinguishing feature was that on the complainant’s soap appeared the 
figure “501” and the word “TOMCO” whereas oil the accused’s soap app¬ 
eared the figure “301” and the word “India”; that the general colour scheme 
of the accused’s wrapper was the same as that of the complainant but that 
some of the writings thereon were dissimilar ; that if the two soaps were put 
side by side a literate man would not find any difficulty in noticing the differ¬ 
ence in the trade marks, but a purchaser who was acquainted with the com¬ 
plainant’s get-up but who trusted to his memory might well be led to believe 
that the accused’s soap was manufactured by the complainant. It was held 
that the trade marks on the two soaps, although not identical, were so simi¬ 
lar that the accused’s marks were reasonably calculated to lead a purchaser, 
who was acquainted with the complainant’s get-up but who trusted to his 
memory, to purchase the accused’s soap in the belief that he was purchasing 
the complainant’s soap ; the accused was therefore rightly convicted under 
Section 482. The' resemblance between the two trade marks, however, 
did not amount to “ Counterfeiting ”, and the conviction under Section 486 
could not stand. 1940 AH 751 (Roshan Singh). See AIR 1959 Pat 554 and 
61 bir 603 S. C., AIR 1956 All 132. 

It is not necessary to constitute an offence under Section 486 that the 
tabel should be exactly identical. If there is similarity between the two labels 
so as to mislead an unsuspecting customer, the requirement of the law is satis¬ 
fied. But where upon the evidence it is found that the complainant has not 
proved that his label had been in existence for 10 or 12 years as suggested by 
him, it is not possible to hold that the accused has committed an infringement 
of the label. AIR 1956 Bom 700 (jV. M. H. Usman). A person who employs 
a label which in general resembles the label used by another manufacturer is 
guilty of counterfeiting the trade-mark under Section 486 irrespective of the 
circumstance that the registered trade-mark of the one is quite different from 
the trade-mark of the other. 16 blr 78 ( G . S. Mtukadwri)* In order to prove 
that a trade-mark is an imitation of the other, it is not necessary that there 
should be a resemblance in every case. It is sufficient if the resemblance are 
of such a nature as to be calculated to mislead an unwary purchaser. A 
representation that the goods of the manufacture of A are those of B need not 
be made orally or in writing but it may be made by the manner in which the 
goods are made up by the wrapper or by the name or design. The counter¬ 
feit is itself a representation. 32 For the purposes of the Penal Code it is not 
essential that an imitation should be exact in order to be “counterfeit”. 
Where, therefore, the accused used marks on his gold bar likely to deceive an 
ignorant and unwary purchaser, but which would be obvious on ordinary 
observation by comparison with a genuine bar. It was held that this was 
a case of using a false trade mark and not a counterfeit one and the accused 
was not guilty of an offence under Section 486. 16 Cr LJ 230 ; 27 IC 902 

( Lokumal ). 

5. Unless he proves.— See clauses (a), ( b) and (c) of Section 486. 
The defence of a person accused of an offence under Section 486 cannot be 
restricted to the proof of his ignorance concerning the infringement of the 
trade-mark. He can offer any evidence he chooses as to his innocence. Hh 


32. 6 Cr XJ 75 : 9 blr 732 (Tapidas). 
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uct in dealing with the wares he stocked and sold can be taken into consi- 
eration in deciding whether he has acted innocently and is entitled to acquit¬ 
tal. 1938 NAG 192 (S. M. Jain) which disapproved 17 AWN 99 (Ilahi Baksk) 
where it was held that the second defence pre-supposes that the person 
charged did not know that the trade-mark in question was the trade-mark of 
any firm or person. The accused when he sold the goods had not taken 
all reasonable precautions against committing the offence and that he had 
reason to suspect the genuineness of the mark upon the goods sold by him. The 
accused had, however, from the first disclosed the party from whom he had 
purchased the goods. The words f that otherwise he has acted innocently 5 have 
been the subject of interpretation in England in a number of cases. They 
will be found quoted in the judgment of the King’s Bench in Slatcher v. George 
Mence Smithy 2 All ER 388, and the view which these cases have taken of 
these words is that the words have application where the accused “had acted 
inadvertently or under a misapprehension or mistake of fact’ 5 . As have been 
pointed out again in Allard v. Relfridge & Go., ‘innocently’ in this section 
does not mean ‘without any intention to defraud’. ‘Innocently’ means ‘with¬ 
out any intention to do the act which was forbidden by the statute 5 . What 
the statute forbids is the selling or keeping for sale of an article which has got 
upon it a counterfeit trade-mark without making enquiries and without having 
any reason to suspect the genuineness of its trade-mark. If, therefore, no 
enquiries which ought to have been made are made and there is reason 
to suspect the genuineness of the trade-mark, it cannot be said that there is 
absence of any intention to do the act which was forbidden by the statute. 54 
Mr 795 (P. Sunderji). 1925-1 KB 129 (Allard), 1951-All ER 383 {Slatcher) 
followed. Mere instructions to servant not to deal in objectionable goods is 
not enough. 33 

Section 486 casts an onus upon the person charged which has to be 
discharged in compliance with the provisions of the section itself. Once the 
prosecution has laid the foundation of a charge by proving generally the 
circumstances which would lead to a reasonable inference that an offence 
under Section 486 has been committed it becomes the duty of the person 
charged to prove the circumstances set out in the section in order that he 
might reasonably claim an acquittal. Ordinarily speaking, the onus lies on 
prosecution, but in a case of this kind where a specific provision in the Code 
punishing the offence lays a burden on the person charged, he has to dis¬ 
charge the onus that has been laid upon him. In this sense, therefore, 
Section 486 is indeed different from the other sections of the Code. AIR 
1956 Cal 260 [Dasarath Singh). 

Provision (c) permits the accused to offer any evidence he chooses as to 
his innocence when once he admits that he was not deceived into thinking the 
label to be a genuine one. He cannot be presumed to be in a position to 
know, whether a mark has been infringed or not; he may in fact be honestly 
of the opinion that the trade-mark is false mark and not a counterfeit. 1938 
NAG 192 (S.M. Jain) ; 1928 Cal 873 : 32 CWN 1115 (E. S. Olpad). 

5-a. Mistake or good faith or absence of intention to defraud. — 

See 54 hlr 795 in Note 4-a. See 4 RANG 16 (Syon) which followed. 32 GAL 
969. 

Burden of proof. —Section 486 lays the onus upon the person charged 
which has to be discharged in compliance with the provisions of the section 


33. AIR 1961 Bom 203 ’{S. Mehta ). 




^ Note 9] of offences relating to documents 

Once the prosecution has laid the foundation of a charge by proving 
generally the circumstances which would iead to a reasonable inference that 
an offence under Section 486 has been committed it becomes the duty of the 
person charged to prove the circumstances set out in the section in order 
that he might reasonably claim an acquittal. Ordinarily speaking, the onus 
lies on the prosecution, but in a case of this kind where a specific provision 
in the Code punishing the offence lays a burden on the person charged, he 
has to prove that he has discharged the onus that has been laid upon him. 
In this sense, therefore. Section 486 is indeed different from the other sections 
of the Code. AIR 1956 Cal 260 : Cr LJ 738 ( Dasarath ). 

When it is proved that a mark is counterfeit the burden lies on the person 
dealing with goods bearing such mark to prove that he has not committed an 
offence under Section 486. 1938 NAG 192 (. S . M. Jain). See also Note 3 to 

Section 482. 

6- Bona fide dispute. —If there is a bona fide dispute he should not 
deal with the matter as a criminal matter, but leave it to the complainant to 
maintain, if he can, in a Civil Court the right which he claims. 32'CAL 431 
(436) ( Dowlatram ). See also Note 3 to Section 482. 


7. Jurisdiction. —A Magistrate has jurisdiction to try an offence 
under Section 486 if the accused be shown to be in possession of goods with 
a counterfeit trade-mark for sale or any purpose of trade or manufacture, 
though the sale or the trade or the manufacture for the purpose of which the 
accused has the goods in his possession be not intended to take place within 
the jurisdiction of the Court in which the complaint is lodged. 25 CAL 
639 ( Yusuf ). 


8. Sections 482 and 486. —Section 486 refers to counterfeiting a trade 
mark or property mark. Where it is not a case of counterfeiting, but of a 
colourable imitation of the mark, the offence will come under Section 482 and 
not under Section 486. The test is not that the mark in question is an exact 
or substantial copy ol the mark used by the complainant, but whether 
the imitation ol the mark of the complainant has been done in a manner 
likely to cause the mark in question to be mistaken for the mark of the comp¬ 
lainant. It is the totality of impression which is likely to be left by the marks 
in the mind of a probable purchaser that has to be considered ; the differences 
on non-essential points are not important. Conviction and sentence altered 
Irom Section 486 to one under Section 482. AIR 1956 All 132 (Haveli Ram'\ 
AIR 1954 Pat 102 distinguished. 

Person can be legally convicted under both the Sections 482 and 486 
simultaneously. If a false mark has been used, and it amounts to a counter¬ 
feit mark and goods having such mark are sold or exposed for sale, it is per¬ 
fectly legal to sustain a conviction under both the sections. 1940 ALL 751 
( Roshansing ). 

9. Model charge. —You—on or about — at — (sold) (exposed for sale) 
(had in possession for sale) goods or thing to wit—with a counterfeit property 
mark to wit—(affixed to or impressed upon the same) (affixed to or impressed 
upon case or package or receptacle in which such goods are contained) and 
thereby committed an offence under Section 486, I. P. C... 
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'S' 487. Making a ialse mark upon any receptacle conta¬ 

ining goods. Whoever makes any false mark upon any case, 
package or other receptacle containing goods, in a manner rea¬ 
sonably calculated to cause any public servant or any other 
person to believe that such receptacle contains goods which it 
does not contain or that it does not contain goods which it does 
contain, or that the goods contained in such receptacle are of a 
nature or quality different from the real nature or quality thereof, 
shall, unless he proves that he acted without intent to’ defraud, 
be punished with imprisonment of either description for a term 
which may extend to three years, or with line, or with both. 

1. Making a false mark upon any receptacle containing goods. 

—Every word in the section and all its ingredients are important. 


2. False mark. Fhe false mark need not be a trade or property 


mark. 


3. Intent to defraud.— See commentary on Section 25 and Note 3 to 
Section 482. 

4. Forfeiture. — See Note 8 to Section 482. 

5. Model charge. —You—on or about—at — made a false mark upon 
a case, package or receptacle to wit—containing goods to wit—, in a manner 
reasonably calculated to cause any public servant or any other person to be¬ 
lieve that (such receptacle contains goods which it does not contain) (such 
receptacle does not contain goods which it does contain) (the goods contai- 
no;d in such receptacle are of a nature or quality different from the real 
nature or quality thereof) and thereby committed an offence under Section 
487, I. P. C... 

488. Punishment for making use of any such false 
mark. —Whoever makes use of any such false mark in any man¬ 
ner prohibited by the last foregoing section shall, unless he pro¬ 
ves that he acted without intent to defraud, be punished, as if he 
had committed an offence against that section. 

Punishment for making use of any such false mark. —Every word 
in the section and all its ingredients are important. See Notes 2, 3 and 4 to 
Section 487. 

489. Tampering with property mark with intent to 
cause injury.— Whoever removes, destroys, defaces or adds to 
any property mark, intending or knowing it to be likely that he 
may thereby cause injury to any person, shall be punished with 
imprisonment of either description for a term which may extend 
to one year, or with fine, or with both. 

1 . Tampering with property mark with intent to cause injury. 

—Every word in the section and all its ingredients are important. Injury 
is defined in Section 44. See commentary on Section 479 which defines pro¬ 
perty mark. 
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2. Model charge.— You — on or about — at — (removed) (destroyed) 
(defaced) (added to) a property mark to wit—, intending or knowing it to be 
likely that you may thereby cause injury to any person and thereby commit¬ 
ted an offence under Section 489, 1 . P. G. .. 

Of Currency Notes and Bank Notes 

489-A. Counterfeiting currency notes or bank notes.— 

Whoever counterfeits, or knowingly performs any part of the pro¬ 
cess of counterfeiting, any currency note or bank note, shall be 
punished with imprisonment for life, or with imprisonment of 
either description for a term which may extend to ten years, and 
shall also be liable to fine. 

Explanation.— For the purposes of this section and of Sec¬ 
tions 489-B, 489-C, 489-.D and 489-E the expression “bank note” 
means a promissory note or engagement for the payment of money 
to bearer on demand issued by any person carrying on the busi¬ 
ness of banking in any part of the world, or issued by or under 
the authority of any State or Sovereign Power, and intended to 
be used as equivalent to, or as a substitute for, money. 

1. Counterfeiting currency notes or bank notes. —Every word in 
the section and all its ingredients are important. Section 28 explains the 
word ‘counterfeits’. 

Where one person represents to another that he is in a position to counter¬ 
feit currency notes, without any intention of trying to counterfeit, and thus 
induces that person to advance money, the offence of cheating under Section 
420 is complete but a charge under Section 489-A, cannot stand. 18 Gr LT 
362 : 38 IC 746 (Aiwa). 

Even though it may be extremely difficult to get really clever criminals 
convicted by honest investigation. Investigating officers should bear in mind 
that investigation into criminal offences must always be free from any objec¬ 
tionable features or infirmities which may lead to grievance of accused that 
investigation was carried on unfairly or with ulterior motive. The adminis¬ 
tration of criminal justice requires that every act clone by the agency responsi¬ 
ble for the investigation of crime must be fair, upright and free from any 
fault of any sort. A. P. Kuttan Panicker v. State of Kerala.* 4 

2. Attempt.— For a thing to be termed “counterfeit” according to the 
definition given in Section 28, there should be some sort of resemblance suffi¬ 
cient to cause deception. In a case of counterfeiting currency notes, where 
the ability of the accused person and the capacity of the materials with which 
they worked were not such as to produce a currency note which would take 
in even the most ignorant villager. It was held that there could be no con¬ 
viction under Section 489-A read with Section 511. In the case of counter¬ 
feiting of a currency note both ability and materials of a particular kind are 
required. If those materials and ability are not present it cannot be said 
that an act performed without the ability to counterfeit and without mate¬ 
rials which may help to a useful counterfeiting would be an attempt. 51 ALL, 
470 ( Jwala ). 
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3. Bank Note.* — See Explanation to Section 489-A. 

4. Model charge. —You—on or about—at—counterfeited or knowingly 

performed a part of the process of counterfeiting a (currency note) (bank 
note) to wit—and thereby committed an offence under Section 489-A, 
I. P. C. 

489-B. Using as genuine, forged or counterfeit cur¬ 
rency notes or bank notes. —Whoever sells to, or buys or 
receives from, any other person, or otherwise traffics in or uses 
as genuine, any forged or counterfeit currency note or bank note, 
knowing or having reason to believe the same to be forged or 
counterfeit, shall be punished with imprisonment for life, or with 
imprisonment of either description for a term which may extend 
to ten years, and shall also be liable to fine. 

1. Using as genuine, forged or counterfeit currency-notes or bank¬ 
notes* —Every word in the section and ali its ingredients are important/ 
‘Counterfeit 5 is explained in Section 28. The accused sold a forged currency 
note of Rs. 50 to one J. K. for a sum of R$. 25, both parties being at the time 
aware of the fact that the note was not a genuine one but a forged one. It 
was held that, although the buyer was not in any way deceived, the accused 
was guilty of an offence under Section 489-B, the object of the legislature being 
apparently to stop the circulation of forged notes by punishing all persons who, 
knowing or having reason to believe them to be forged, do any act which 
would lead to their circulation. 7 LAH 80 {Shikaram). Where D is charged 
with using as genuine a forged note, the burden is on the prosecution to prove 
that at the time when D was passing the note he knew that it was a forged 
one, and the mere possession of it by him does not place the burden on him to 
account for its possession and to prove his innocent possession thereof. 81 IC 
551 : 25 Cr LJ 935 ( Hahn ). 

Reason, to believe. See AIR 1961 Trip 46 {Hamid. Ali). 

Where trafficking in counterfeit currency notes was done in pursuance of 
a conspiracy, the fact that several conspirators played different roles is wholly 
irrelevant in considering charge under Section 489-B read with Section 120-B. 
Each one is responsible for the acts of the other conspirators as well. The 
Court should not have separated the several incidents and considered them in 
isolation. The conviction of any of the accused under Section 489-C is redun¬ 
dant in view of the fact that they had been convicted under Section 489 B. 35 

2. Bank Note. — See Note 3 to Section 489-A. 

489-C. Possession of forged or counterfeit currency 
notes or bank notes*-- Whoever has in his possession any forged 
or counterfeit currency note or bank note, knowing or having rea¬ 
son to believe the same to be forged or counterfeit and intending 
to use the same as genuine or that it may be used as genuine, shall 
be punished with imprisonment of either description for a term 
which may extend to seven years, or with fine, or with both. 


35. AIR 1962 Mys 275 (< Govindrajalu ). 
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Possession of forged or counterfeit currency-notes or bank- 
notes. —Every word in the section and all its ingredients are important. 

Proof need not be by direct evidence. Knowledge or intention may be 
presumed from circumstances. 36 

2. Intending to use the same as genuine. —Mere possession of a for¬ 
ged note is not an offence under the Indian Penal Code. In order to bring a 
case within the purview of Section 489-C it is not only necessary to prove that 
the accued was in possession of forged notes, but it should be further estab¬ 
lished : ( a) that at the time of his possession he knew the notes to be 
forged or had reason to believe them to be so ; and ( b) that he intended to 
use them as genuine. The onus lies on the prosecution to prove circumstan¬ 
ces which lead clearly, indubitably and irresistably to the inference that the 
accused had the intention to foist the notes on the public. Such intention can 
be proved by collateral circumstances such as that the accused had palmed off 
such notes before, or that he was in. possession of such and similar notes in 
such large numbers, that his possession for any other purpose is inexplicable, 
11 LAH 555 (Burring): There can ordinarily be no direct evidence regarding 
the intention of a person in possession of counterfeit notes and that it has to 
be, if at all, inferred from the surrounding circumstances. The number of 
counterfeit notes found in a man’s possession and the circumstances in which 
they were so found may by themselves constitute a sufficient ground for draw¬ 
ing the inference that the intention was to use them as genuine or that they 
may be used as genuine. An accused was in possession of 38 counterfeit ten 
rupee currency notes knowing the same to be counterfeit. Thirty of them 
were tied up in a piece of cloth worn by him on his person and the remaining 
eight were produced by him from a box in his house soon afterwards on being 
questioned by inspector whether he had any similar notes in his possession. 
The defence, that the accused was in possession of the counterfeit notes for the 
purpose of foisting them on any one else, was found to be untrue. It 
was held that in these circumstances the only reasonable inference to be 
drawn was that the accused was in possession of these notes with the intention 
of using them as genuine or that they might be used as genuine. Hence the 
accused was guilty of offence under Section 489-G. AIR 1939 Mad 96 : 40 
Cr LJ 458 (Rowthula). 

For an offence under Section 489-G, it is essential to establish that the 
accused intended to use the forged notes as genuine or that they might be used 
as genuine. Where at the time of the recovery of the alleged forged notes 
from the accused, he was at his own house, sitting in his varandah all alone, 
it could not conclusively be inferred that, while possessed of the forged notes 
the accused also intended to use them as genuine, or that they might be used 
as genuine and his conviction could not be upheld. 37 See AIR 1962 Mys 275 
in Note l to Section 489-B. 

3. Bank Note.—■ See Note 3 to Section 489A. 

489-D. Making or possessing instruments or materials 
for forging or counterfeiting currency notes or bank 
notes* —Whoever makes, or performs any part of the process of 
making, or buys or sells or disposes of or has in his possession, 
any machinery, instrument or material for the purpose of being 


36. 

37. 


AIR 1961 Andhra 2 13 (Satyanarayan) 
AIR 1961 Fat 405 (Ragho Seiran), Si 


to 1961 Trip 46 (Hamid Mi), 
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used, or knowing or having reason to believe that it is intended 
to be used, for forging or counterfeiting any currency note or 
bank note, shall be punished with imprisonment for life, or with 
imprisonment of either description for a term which may extend 
to ten years, and shall also be liable to fine. 

SYNOPSIS 

1. Making or buys or sells or disposes of or 
has in possession machinery or instruments 
or materials for forging or counterfei¬ 
ting currency notes or bank notes. 

2. For the purpose of being used or knowing 
or having reason to believe that it is inten- 

1. Making or buys or sells or disposes of or has in possession 
machinery or instruments or materials for forging or counterfeiting 
currency notes or bank notes. —Every word in the section and all its 
ingredients are important. 

2. For the purpose of being used or knowing or having reason to 

believe that it is intended to be used for forging or counterfeiting 
any currency note or bank note, —In considering an offence under this 
section it is not necessary to prove that accused had the ability to produce 
counterfeit currency notes with the materials in his possession. The question, 
therefore, will not arise whether his ability and the materials at his command 
could have produced a note which may be termed counterfeit according to the 
definition given in Section 28. 51 ALL 471 ( Jwala ). In order to establish a 

charge under this section, what the prosecution has to .prove in the first place, 
is that the machinery, instrument or material found in the possession of the 
accused person is such as would be used in the production of a counterfeit 
note, and if that is proved, the next element which is to be proved is that the 
accused knew or intended that such article would be used for the purpose of 
counterfeiting currency notes. It may be that in some cases a mere inspec¬ 
tion of the articles would satisfy the Court that they are capable of being used 
in the making of counterfeit notes. But where that is not the case, it is the 
duty of the Court to adduce evidence of a competent and qualified witness 
who would be able to explain to the Court the process by which the instru¬ 
ments or materials in question could be used in making a counterfeit note. 
Instruments and materials which may be useful in making correct drawing of 
the outlines of the design and figures of a currency note may be of no use 
whatever in manufacturing counterfeit notes. How necessary it is that a 
matter like this should be, as it is generally required by the Courts to be pro¬ 
ved by the evidence of experts will be apparent from a reference to some of 
the English cases for instance Reg. v. Moore , 1 Moody 122 and Ridgelef s case , 

1 East PC 171. The Grown should establish that he has formed in his mind 
the purpose or intention of counterfeiting currency notes. The onus of doing 
so is on the Crown according to the language of the section unlike the English 
Law. Would it be reasonable to conclude that the accused had the material 
objects for the purpose of counterfeiting a note, when the objects do not show 
either by their nature or by their completeness that he would have considered 
them good enough to be actually used for counterfeiting a note ? It may be 
he was studying to acquiring the art of counterfeiting to and equip himself 
with objects suitable for the purpose, but that is a very different thing from 
making up his mind that the identical objects he had were fit for the purpose, 


ded to be used for forging or counterfeiting 
any currency note or bank note. 

3. Bank note. 

4. Burden of proof. 

5. Sentence . 

6. Model charge. 




OF OFFENCES RELATING TO DOCUMENTS 

^.Jis being in possession of them for the purpose. If the purpose and inten¬ 
tion of the accused be proved, it is not necessary that all the articles required 
for counterfeiting should be found on him to hold him guilty of an offence 
under the section. A man may not be able to command all the articles requi¬ 
red for the purpose, but he may be actually proved to be in possession of only 
some. This would not deter the Court from convicting him of an offence 
under the statute. 12 Cr LJ 377 FB : 21 MLJ 766 : 11 IC. 241 (A, Rahman ) 
which referred to 1 East C. 171 (. Ridgeley) ; 1 Moody 122 {Moore). 

Where £) was in possession of certain materials sufficient in the opinion of 
an expert to counterfeit a currency note but had given no explanation as to 
why he was in possession, it was held that this by itself would raise a presump¬ 
tion of his dishonest intention. That state of mind is indicated first of all by 
the prisoner’s false denial of possession of the materials above described and 
next by the evidence of Willis and the treatment of a five rupee note by some 
chemical. AIR 1928 All 759 : 26 ALJ 1391 : 30 Cr LJ 47 : 112 IC 911 
(Ayyub) which applied the principle of 21 MLJ 766. 

3. Bank Note.— See Note 3 to S. 489-A. 

4. Burden of proof.— The burden is on the prosecution to show that 
the accused was occupying the house wherefrom the instruments for forging 
currency notes were recovered and that he had joint possession or control 
over the instruments with the other accused or at least that they were brought 
there with his knowledge. AIR 1953 Tc 225 : Cr LJ 1249 ( Thomman). 

5. Sentence. —Where a sentence of substantial term of imprisonment 
is inflicted sentence of fine is unnecessary. AIR 1953 Tc 225 : Cr LJ 1249 
( Thomman ). 

6. Model charge.—You—on or about—at—(made or performed any 

part of the process of making) (bought) (sold) (disposed of) (had in your 
possession) machinery, instrument or material, to wit—, for the purpose of 
being used or knowing or having reason to believe that it is intended to be 
used for forging or counterfeiting any currency note or bank note and thereby 
committed an offence under Section 489-D. I. P. C. 

489«E. Making or using documents resembling curre¬ 
ncy notes or bank notes. —(1) Whoever makes, or causes to 
be made, or uses for any purpose whatsoever, or delivers to any 
person, any document purporting to be, or in any way resembling, 
or so nearly resembling as to be calculated to deceive, any currency 
note or bank note shall be punished with fine which may extend 
to one hundred rupees. 

(2) If any person, whose name appears on a document the 
making of which is an offence under sub-section (1), refuses, with¬ 
out lawful excuse, to disclose to a police officer on being so 
required the name and address of the person by whom it was 
printed or otherwise made, he shall be punished with fine which 
may extend to two hundred rupees. 

(3) Where the name of any person appears on any docu¬ 
ment in respect of which any person is charged with an offence 
under sub-section (1) or on any other document used or distri- 
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|§P®d in connection with that document it may, until the contrary 
is proved, be presumed that that person caused the document to 
be made. 

1. Making or using documents resembling currency notes or 
bank notes. —Every word in the section and all its ingredients are important. 

2. Bank Note .—See Note 3 to Section 489-A. 

Chapter XIX 

OF THE CRIMINAL BREACH OF CONTRACTS 
OF SERVICE 

490, [. Breach of contract of service during voyage or journey} Rep. 
by the Workmen’s Breach of Contract (.Repealing) Act, 1925 (III of 
1925) Section 2 and Sch. 

491, Breach of contract to attend on and supply wants 
of helpless person. —Whoever, being bound by a lawful con¬ 
tract to attend on or to supply the wants of any person tvho, by 
reason of youth, or of unsoundness of mind, or of a disease or 
bodily weakness, is helpless or incapable of providing for his own 
safety or of supplying his own wants, voluntarily omits so to do, 
shall be punished with imprisonment of either description for a 
term which may extend to three months, or with fine which may 
extend to two hundred rupees, or with both. 

Breach of contract to attend on and supply wants of helpless 
person. —Every word in the section and all its ingredients are important. 
The framers of the Code observed : “We also think that the persons who 
contract to take care of infants, of the sick and of the helpless lay themselves 
under an obligation of a very peculiar kind, and may with propriety be 
punished if they omit to discharge their duty. The misery and distress which 
their neglect may cause is such as the largest pecuniary payment would not 
repair ; they generally come from the lower ranks of life and would be unable 
to pay anything. We therefore propose to add to this class of contracts the 
sanction of the penal law.” Note P. 170. Section 491 does not apply to a 
person who is engaged only as an ordinary cook to a family and is not bound 
by a contract to attend on or to supply the wants of any helpless person. 
UC 354 (Solomon). 

492, [ Breach of contrac t to serve at distant place to which servant 
is conveyed at master’s expense] Rep. by the Workmen’s Breach of Con¬ 
tract ( Repealing) Act, 1925 (III of 1925), Section 2 and Sch. 

C l , VV 

CHAPTER AX 

OF OFFENCES RELATING TO MARRIAGE 

493. Cohabitation caused by a man deceitfully induc¬ 
ing a belief of lawful marriage. —Every man who by deceit 
causes any woman who is not lawfully married to him to believe 
that she is lawfully married to him and to cohabit or have sexual 
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intercourse with him in that belief, shall be punished with im¬ 
prisonment of either description for a term which may extend to 
ten years, and shall also be liable to fine. 

1. Cohabitation caused by a man deceitfully inducing a belief of 
lawful marriage. —Every word in the section and all its ingredients are 
important. 

2. Complaint by aggrieved person necessary. —See Section 198, 
Cr. P.C. and Note 4-e to Section 500, and Note 13 to Section 494. 

494. Marrying again during lifetime of husband or 

wife.- —Whoever, having a husband or wife living, marries in any 
case in which such marriage is void by reason of its taking place 
during the life of such husband or wife shall be punished with 
imprisonment of either description for a term which may extend 
to seven years, and shall also be liable to fine. 

Exception —This section does not extend to any person whose 
marriage with such husband or wife has been declared void by 
a Court of competent jurisdiction nor to any person who con¬ 
tracts a marriage during the life of a former husband or wife, if 
such husband or wife, at the time of the subsequent marriage, 
shall have been continually absent from such person for the space 
of seven years, and shall not have been heard of by such person 
as being alive within that time provided the person contracting 
such subsequent marriage shall, before such marriage takes place, 
inform the person with whom such marriage is contracted of 
the real state of facts so far as the same are within his or her 
knowledge. 


SYN 

Marrying again during lifetime of hus¬ 
band or wife . 

Proviso to Section 4 (1) of Madras Act, 

6 of 1949, is not repugnant to Section 
494, L P. C. 

Whoever. 

Having a husband or wife living. 

Marriage has been repudiated by Muham - 
medan minors. 

Marriage dissolved or not subsisting. 

5a. First marriage declared void. 

5b. First husband or wife continually absent 
for 7years. 

6. Conversion and dissolution of marriage. 

6b. Conversion from Mohammedanism. 

6c. Conversion from Christianity . 

6d. Conversion from Zoroastrianism. 

6e. Conversion after marriage under Special 
Marriage Ad. 


1 . 


la. 


OPSIS 

7. Divorce. 

7a. Divorce by custom. 

7b. Consent of caste to second marriage. 

6. Marries. 

Intention or guilty knowledge necessary. 

In any case in which such marriage is 
void by reason of its taking place during 
the life of such husband or wife. 

Mistake , bona fide belief or good faith. 
Abetment of bigamous marriage. 

Abetment. There must be complaint by 
aggrieved person. 

12. Jurisdiction. 

13. Complaint by aggrieved person necessary. 

14. Proof of marriage and its validity. 

15. Proof of absence for 7 years. 

16. Punishment. 

17. Model Charge. 


6a. 

9. 


10 . 

1L 

11a. 
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1. Marrying again during life-time of husband or wife. —Every 
word in the section and all its ingredients are important. See also Ex¬ 
ception. 

Section applies where second marriage is not recognised by personal law. 
It is not necessary that second marriage must otherwise be valid according 
to law. 38 

Solemnization of second marriage according to personal law not neces¬ 
sary—Hindu marrying Christian woman when first wife is alive—Offence 
under Section 494 is committed, 39 

Saptapadi is not a necessary ceremony in all Hindu marriages and that 
only in those marriages where saptapadi is an essential ceremony the marriage 
becoms complete by the bridegroom and the bride taking seven steps. Non¬ 
performance of saptapadi would not render the first marriage null and void. 40 

In order that an offence under Section 494 may be committed, it is 
necessary that all the ceremonies which are necessary to be performed in 
order that a valid marriage may take place, ought to be performed and 
ordinarily all the ceremonies would amount to a valid marriage but for the 
fact that the marriage becomes void on account of the existence of a previous 
wife. When the evidence was not satisfactory to make out that any valid 
marriage took place between the accused R and L it cannot be said that an 
offence under Section.494, I. P. Code had been made out against the accused. 41 

la. Proviso to Section 4(1) of Madras Act, 6 of 1949, is not re¬ 
pugnant to Section 494. I. P. C.— See AIR 1955 Andhra 181 : Cr LJ 
1233. 

2. Whoever. —Section 494 applies only where the second marriage 
would be void by reason of its taking place during the life of the husband or 
wife as the case may be, as provided in the section. Section 494, therefore, 
applies to Christians and Parsis, and also to female Hindus and female 
Muhammadans. It also applies to males in whose case bigamous marriages 
are declared to be void as by Section 4 of the Prevention of Hindu Bigamous 
Marriages Act, 25 of 1946. 

A Hindu commits the offence of bigamy punishable under Section 494, 
Penal Code, if after the Hindu Marriage Act (1955) came into force, he 
marries a second wife, during the life-time of his first wife. AIR 1951 SC 
41 and AIR 1952 Bom 84 and AIR 1952 Mad 193 and AIR 1952 Mad 513 
and AIR 1957 All 411. AIR 1959 Mani 20. AIR 1958 Mys 147. See also 
AIR 1960 Born 393 (Malan). 

3. Having a husband or wife living.— See also Note 4. to Section 
498. The husband or wife living must be as a result of a valid marriage. 
There would be no husband or wife if the first marriage had been repudiated 
by the persons referred to in Note 4 and therefore it does not subsist. 

A marriage between a Sikh belonging to the Brahmin caste and a Hindu 
Braimin girl according to Hindu rites is a valid marriage. 42 A Sikh Jat male 
can validly marry a Mazhabi female. 10 LAH 372 (Sonhan Singh). It is 
doubtful whether there could be a valid marriage under Hindu Law between 


38. AIR 1961 Punj 167 (Mr* Payari). 

39. AIR 1962 Andhra 446 (£. Bndema) : 41. 

(1962) 1 Anclh LT 91. 

40. Ramiah Thever , 76 Mad LW 198 ■: 42. 


(1963) 1 MLJ 66. 

AIR 1955 Cal 533 and 1960 Bom 
393 ( Ratnakar ) ; (1963) CUT 464. 
1944-1 CAL 233 (Inter Singh), 
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riya male and Telegu female. 43 Even though a Court before whom a 
charge under Section 494 is brought is a criminal Court, that does not dis¬ 
charge the Judge from the necessity of coming to a decision on a point of 
law as regards marriage. 41 Courts of law will not recognize the authority 
of a caste to declare a marriage void, or to give permission to a woman to 
re-marry. 45 Under the Mahomedan law the marriage of a man, who subse¬ 
quently embrace Christianity, becomes ipso facto void, notwithstanding his 
reconversion to Islam during the period of tddul ; and the wife, in contract¬ 
ing a second marriage during such period, does not commit bigamy under 
Section 494. A second marriage contracted by the wife during the period of her 
iddut if not void by reason of its taking place during the life of the first 
husband, but by reason of a special doctrine of the Mahomedan law with 
which the Penal Code has nothing to do. 39 CAL 409 {Abdul Gkani) “ To 
s us tain an indictment for bigam y...the first ma rriage must have b een valid 

the ta w nfahp dom idle^f ihfvparties. s o~ Tar as concerns thei r 

"personal capa city to marry; an d a ccording to the law of th e place of celebr a¬ 
tio n r so Tar as'concerirs the cere monial form . 55 Amongst possible causes of 
voiSneSs may 1)6 mentioned the of either party being an idiot at the time 
of marriage; or the fact of the parties being within the prohibited degrees of 
relationship (as upon a man’s marriage with his niece); so too, if the prisoners 
first wife were actually the wife of someone else, at the time of her 
marriage with him, this marriage would necessarily be void. Consequently for 
him to proceed to marry some other woman will, though apparently a 
bigamy, be really no crime. Similarly if X marries first A and secondly B, and 
then thirdly, after .4’s death, marries C, this marriage between A r and C will 
not be indictable as a.bigamy; inasmuch as the marriage with B was a mere 
nullity. 

Original spouse still living. —The prosecution must establish the fact 
that the prisoner’s original husband or wife was still living at the time of the 
second marriage. Still it is not necessary that this should be shown by the 
direct evidence of some one who can speak to having seen that person alive at 
that date. It may be sufficiently established by mere probable inference 
from circumstances ; e.g. from the fact that the prisoner’s first wife was alive 
and well a few days before his second marriage. But the fact of her having 
been alive merely within the often-cited period of “seven years’" before that 
marriage, will frequently be utterly insufficient to justify an inference that 
she was still alive when it was solemnised. For the effect of showing that she 
was alive at some time within these seven years is merely to neutralise the 
presumption of her death, not to reverse it and so throw back the burden 
of proof upon the prisoner. It simply releases the jury from any technical 
presumption ; and sets them free to look to the circumstances of the parti¬ 
cular case. From the woman’s age and health, the climate of the country in 
which she resided, the period which has elapsed since she was heard of, and 
similar circumstances, they must draw an inference as to whether she did or 
did not survive until the time when her husband married again. K. 0. L., 
304. Section 494 applies only when the first marriage subsists and not when 
there has been a divorce prior to the second marriage. 46 A custom of a. 
particular caste which permitted a woman in the lifetime of her husband to 
contract a second marriage without his consent was invalid and the re- 


43. 28 Or LJ 268 : 100 IV 236 (A/. 

Eatnanathan ). 

44 . AIR 1934 All 589 <ShaJi Ullah ). 

45 . 1 BOM 347 (Sambfm). 


(Gedalu) ; AIR 1946 MAD :3< 
Soundari). 
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SpAiage punishable as regards the woman under Section 494. 2 BHC 117 

(.Karsan). See Note 17 to Section 497. 

D, the wife of C, one of the petitioners, having left her husband’s house 
with her minor daughter, performed the marriage of the daughter with one 
P. The father tearing ol this applied to a Magistrate for a warrant under 
Section 100, Cr P, C, and thereon the girl was handed over to him, and a 
few months later she was married by him to one K, the second petitioner. 
The father and A* were then prosecuted for abetting the offence of bigamy 
ancl convicted. It was held that even, if the marriage was brought about by 
fraud and might on that account be declared void it was not a nullity and is 
binding until it is set aside by a competent Court, and that unless it is declar¬ 
ed to be invalid it can sustain an indictment for bigamy and the petitioners 
were therefore rightly convicted. 2 LAH 288 (Gajja Aland). 

4. Section 494 does not apply if marriage has been repudiated 

by Mahomedan minors.— Under the Mahomedan law, when a child is 
given in marriage by any person other than the father or grandfather, he or 
she has the option of either ratifying it or repudiating it on attaining puberty 
(Radd-ul-muhtar, Vol. II, Egypt, edition, p. 500, and the Sharaya-id-Islam, 
p. ,109). 1 his is called the hhyar-ul-bulugh, or option of puberty. Under the 

Shiah law such a marriage is of no effect, and produces no legal consequences 
until it has been ratified by the minor upon his or her attaining majority. 
The Shafees agree with the Shiahs in this view. The only difference between 
the Sunni and the Shiah law on the question of option of puberty is that 

whereas according to the latter school a marriage contracted for a minor by 

a person other than the father or grandfather is wholly ineffective until it is 
ratified by the minor on attaining puberty, while according to the ( Hanafi) 
Sunni school it continues effective until it is cancelled by "the minor. Both 
schools give to the minor an absolute power either to ratify or to cancel the 
unauthorised marriage. The ( Hanafi ) Sunni law presumes ratification when 
the girl after attaining the age of puberty has remained silent and has allowed 
the husband to consummate the marriage. After attaining puberty entering 
into a contract of marriage with another person is sufficient indication that 
the first marriage had not been ratified. Under the Mohammedan law the 
right of a girl to repudiate her marriage on at taining puberty is not lost by 
the mere fact of consummation without her consent, 37 blr 391 (Abdul 
Karim) ■ 19 GAL 79 (Boded) ; 11 LAH 172 ( Rahimat AH) ; 1938-1 GAL 139 
(Jay) ; 34 Cr LJ 77 : AIR 1933 Lah 88 ( Ghulam Md.) ; AIR 1934 All 589 : 

ALJ 387 : 35 Cr LJ 1053 (Shaftullah) ; 51 Cr LJ 1169 : AIR 1950 Lah 133 

(Md. Baksh ). 

5. Section 494 does not apply if the first marriage has been 
dissolved or did not subsist at the time of the second marriage —Sec 
AIR 1932 Mad 561 : 33 Cr LJ 647 ((Gedalu) : 1946 MAD 367 (G. Soundari). 

It will be a good defence to a charge of bigamy, if the prisoner proves 
that the first marriage had been validly dissolved or judicially declared to have 
always been void), before the celebration of the second marriage. The divorce 
must be a legal one; legal, that is, by the law of the country where the div¬ 
orced parties were domiciled at the time. If it were not thus valid the fact 

that, by an error of law, they honestly though mistakenly supposed it to be 
valid, will not present the second marriage of either of them from being crimi¬ 
nal. If valid under that country’s law, a divorce will be effectual here as a 
defence to a charge of bigamy, even though the ground on which it was 
granted was one that would not have enabled the parties to obtain a divorce 
in this country, had they then been domiciled here. K. C. L., 305, 306. 
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5-a. First marriage declared void by a Court of competent juris¬ 
diction.-— See Exception. See also Note 5. A certain girl was married by 
her grandfather to one B. On attaining puberty she brought a suit to have 
the marriage declared void, as she wished to repudiate it, and obtained an ex 
parte decree which was however set aside and later the suit was withdrawn. 
Some time after she went through the form of marriage with K, who was char¬ 
ged with having committed an offence under Sections 494 and 114, I.P.C. 
It was found that at the time of the marriage K did not know that the ex parte 
decree had been set aside and believed that it held good. It was held that 
inasmuch as by reason of a mistake of fact K thought that the previous 
marriage bad been declared void by a Court of competent jurisdiction, he had 
not committed any offence. 47 See also last para in Note 3. 

First marriage void. See also AIR 1963 Him Pra 16 (Sint. Padi v. Union 
of India). 

5-b. First husband or wife continually absent for seven years.— 

See the second paragraph of Exception. If the wife was absent from the 
husband for seven years and the husband did not know at any time of the 
second marriage that his first wife was alive he is not guilty of bigamy if he 
marries again. 1950-2 ALL ER 170. See also last but second para in 
Note 3. 

6. Conversion and dissolution of marriage—Conversion from 
Hinduism. — P and R were married while professing the Hindu faith and 
afterwards became converts to Christianity. P subsequently applied for 
dissolution of the marriage on the ground of his wife’s adultery. It was held 
that, being a person professing Christianity at the time of presenting the 
petition, he was entitled to a dissolution of the marriage under the provisions 
of the Indian Divorce Act (IV of 1869). It is clear ffom the provisions of 
the Native Convert’s Marriage Dissolution Act (XXI of 1866) that a non- 
Christian marriage is not dissolved by the mere fact of the conversion of one 
or both of the parties to Christianity, and may therefore be dissolved in 
accordance with the provisions of Act IV of 1869. 18 GAL 252 ( Gobardan 

Base). P originally a Hindu woman, and the illegitimate offspring of Chattri 
parents, was duly married according to Hindu rites to D who was also by 
caste a Chattri. Subsequent to the marriage P became a convert to Maho- 
medanism and then married a Mahomedan. She was charged with and con¬ 
victed of an offence under Section 494. There is no authority in Hindu law 
for the proposition that an apostate is absolved from all civil obligations, and 
that so far as the matrimonial bond is concerned, such a view' would be 
contrary to the spirit of that law, which regards it as indissoluble, and 
accordingly the marriage between P and D was not, under the Hindu lavs', 
dissolved by her conversion to Mahornedanism. 18 CAL 264 (Ram Kumari). 

A was baptized in infancy into the Roman Catholic Church, but subse¬ 
quently relapsed, with the rest of her family, into Hinduism and was married 
to a Hindu, Her Hindu husband since discarded her, and alleged that he 
would not have married her if he had known that she had been baptized. A 
was subsequently re-admitted into the Roman Catholic Church and married 
by B, a priest, to a Roman Catholic during the lifetime of her Hindu hus¬ 
band.' It was held that A's marriage with the Hindu was subsisting and 
valid at the time of her Christian marriage, that she was guilty of the offence 
of bigamy and that B was guilty of abetting that offence. 10 MAD 218 
(Millard). A marriage solemnized in India according to one personal law 


17. AIR 1918 Lah 217 : 19 Cr IJ 680 : 46 IC 40 (Karim Bakhsh). 
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JpTl h Ved L aCCOr ? 1 r? t0 another P^sonal law, simply because one 

bv changed his or her religion. 48 On the adoption of Islam 

ZnT f he SP n USe r a u d th , 6 la i k,re of the othet> t0 do likewise within three 
menstrual periods of the wife after the conversion, a Hindu marriage is not 

d Il S °! V l d m f ndia e , ither by the operation of rule of the Maho- 
Srht « Th m ha r beka ' or rmder that rule applied as a rule of justice and 
,w ' ,7? 1 1 nCre i_ fact oka Ghamar woman becoming a convert to Islam 

her marriage with her Ghamar husband, if she marries a 

ntvW d <i * ? d m i mg T hfetin f 01 her first husband she is guilty of an offence 
under Section 494 In such a case, the fact that woman through her con- 

her S o°ffenrp d j Cr P revio . us marriage ma Y be treated as extenuating 

aer offence, although it does not absolve her from liability. 60 


Arya Samajists are Hindus, and therefore, if no custom be pleaded, the 
rule of decision in relation to a marriage or divorce where both parties are 

to ChrSiTnh S m USt be the ? md , U ! aw - If one of such P ai 'hes is converted 
to Christianity the marriage bond between the parties will not in any way 

be affected and will retain all the characteristics of a Hindu marriage, unless 

there sha follow upon the conversion of one party repudiation or desertion 

jy the othei, and unless consequential legal proceedings are taken and a 

wT?® ^ pi .° Vlde , d by ^Native Converts Marriage Dissolution Act. 

!f fh.V f- er he f T n wht( ; h die parties were professing at that time 

oi their marriage, and whatever be the incidents of that marriage, if they 
subsequently became Christians, their union must be assumed to have taken on 
the character of a Christian marriage, i.e. a voluntary union for life of one 
man with one woman to the exclusion of all others so that if during the 

period that they remained Christians, either of them were guilty of a matri- 

moma l offence the other would be entitled to seek relief. 61 A Hindu Christian 
convert relapsing to Hinduism and marrying a Hindu woman during the life* 

£*£ hlS fi, r S ! W,fR ra f‘ T1 ^, to him when he was Christian does not commit 
the offence of bigamy. 6 - The conversion of a Hindu wife to Mahomedanism 
does not ipso facto dissolve her marriage with her husband and she cannot dur- 

1947 NAG e SS e 4T Afrf-° * ^ ° f raarriage with mother person. 


6-b. Conversion from Mahomedanism.— A Mahoinedan marriage is 
immedmtdy dissolved on one of the parties to that marriage renouncing the 


faith of Islam. So where a Mahomedan married woman ^noundes^r^relC 

?oQ U 5 f n ^u then ta . k 1 n away by other persons they cannot be guilty under S 
498. 6 - 1 I he essential doctrine of the Muhammarlan n , V 


498. 64 The essential doctrine of the Muhammadan reJigion'is that God is 
on y one and that Muhammad is His Prophet; hence Ahmediyans who also 
hold that belief are only a sect of Muhammadans, notwithstanding the fact 
that they differ from other Muhammadans in some other matters of religious 
belief. Hence on a Muhammadan becoming an Ahmediyan he does not 
become an apostate and his wife is guilty of bigamy if she marries another 
durmg his lifetime. 45 MAD 986 (jV. Auullah). 


6-c. Conversion from Christiamty.-The House of the Widow 
became the House of one J, a clerk of inferior grade in the Judge’s Court 
and they lived and cohabited together as Husband and Wife, J being already 
the Husband m Christian marriage of a living Christian Wife. ' It is suggested 


48. 

49. 

50. 


51. 


49 OWN 745 (Sayeda Khatoon ). 

1948-2 CAL 119 (Rakeya Bibi). 

AIR 1920 Lah 379 : 59 IC 33 : 1 LAH 
440 : 22 Cr LJ i (Alt. Nandi). 

49 PLR 147 FB : AIR 1948 Lah 129 : 


52. 


53. 


Art? 621 (Amar Nath) 

/VL R _ ’a 50 - M >’ 3 26 : 51 Cr LJ 

(M. $. David) 
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this union was sanctified and legalized in this way—that the Widow 
became a Mohamedan, that J became a Mahomedan, and that having thus 
qualified himself for the enjoyment of polygamous privileges, he contracted in 
Mahomedan form a valid Mohamedan marriage with the Widow, the 
Appellant. The High Court expressed doubts of the legality of this marriage ; 
which their Lordships think they were well warranted in entertaining. 14 
MIA 309 (H. Skinner). A Hindu convert to Christianity married a Christian 
woman according to the rites of the Roman Catholic religion. Subsequently, 
and during the lifetime of his Christian wife, he reverted to Hinduism and 
married a Hindu woman in accordance with the rites of the class to which the 
parties belonged. It was held that the offence of bigamy was not committed. 
33 MAD 371 [Antony). See also 30 MAH 550 { Lazar). A Hindu embraced 
Christianity and married a Christian woman. He reconverted to Hinduism 
and married a Hindu girl while his Charistian wife was alive. Intention to 
leave Christianity and re-embrace Hinduism can be inferred from his 
conduct. It was held that he was properly discharged in a proceeding started 
under S. 494. 52 Cr LJ 1085 : AIR 1951 Mad 888 (A. Marthama). 

A married Christian domiciled in India, after his conversion to Islam, is 
governed by Mahomedan law, and is entitled, during the subsistence of his 
marriage with his former Christian wife, to contract a valid marriage with 
another women according to Mahomedan rites. Under the Mahomedan law, 
where a Christian embraces Islam he acquires all the rights which a Maho¬ 
medan possesses and can contract a valid marriage even though the first one 
with the Christian wife subsists. If the first marriage were contracted in 
England under English forms, during its subsistence" the second marriage 
would be regarded as a nullity. 84 According to international law, the domi¬ 
cile for the time being of the married pair affords the only true test of jurisdic¬ 
tion to dissolve their marriage. The only fair and satisfactory rule to adopt 
in the matter of jurisdiction is to insist upon parties in all cases referring their 
matrimonial differences to the Court of the country in which they are°domi- 
ciled. Consequently, a person in India with a foreign domicile wishing to 
obtain dissolution of his marriage must seek the appropriate relief in the Court 
of the country in which he is domiciled. The Courts in India have no 
jurisdiction. A was born in Poland. She married B, a Russian subject, in 
Berlin according to Civil rights. A subsequently came to India, embraced the 
Mohamedan faith, cabled to B who was in Britain to accept Islam and on his 
refusal to do so instituted a suit for the dissolution of her marriage at Calcutta 
where she had been residing since her coming to India. Notice of the suit 
was served on B in Britain, who acknowledged the receipt of the plaint and 
stated that he would put forward no defence. He did not enter appearance 
in suit nor took any steps in the proceedings. It was held that as B had never 
been domiciled in India and A on her marriage acquired her husband’s 
domicile, the parties were not domiciled in India and therefore the Court had 
no jurisdiction to entertain the suit either in respect of dissolution of marriage 
or a declaration that the marriage status of the parties had been changed. 60 
A Christian marriage is not dissolved by the apostacy of one of the parties. 
Where, therefore, the accused, a Christian wife, renounced Christianity and 
embraced Islam and then married a Muhammadan, it was held that according 
to the Christian marriage law, which was the law applicable to the case, the 
first marriage was not dissolved and, therefore, the subsequent marriage was 
bigamous. 20 Cr LJ 3 : 48 IC 493 : 1919 PR 5 ( Ruri). 


54. 1939-2 CAL 12 (J. Jib an). 

55. 46 CWN 465 t AIR 1942 Cal 325 : 200 IC 176 (Noor Jchtm). 
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6«d. Conversion from Zoroastrianism. — P and R were married in 
1927 in Iran according to the Zoroastrian law. Subsequently they came to 
Bombay and permanently settled down in India. In 1944, P became a con¬ 
vert to Islam. Then she offered Islam to the respondent who refused to 
become a Muslim. P therefore filed a suit contending that by reason of her 
conversion to Islam and by reason of her husband’s refusal to become a 
Muslim, her marriage was dissolved. The bond that keeps a man and woman 
happy in marriage is not exclusively the bond of religion. There are many 
other ties which make it possible for a husband and wife to live happily and 
contentedly together. It would indeed be a startling proposition to lay down 
that although two persons may want to continue to live in a married state and 
disagree as'to the religion they should profess, their marriage must be auto¬ 
matically dissolved. 1948 BOM 223 : 48 blr 864 (Robaba Khartum). 

6- e. Conversion after marriage under Special Marriage Act.— 

Where a marriage is solemnized under the Special Marriage Act and bot 1 
husband and wife subsequently become converted to Islam, the marriage not 
being one in the Muhammadan sense cannot be dissolved in the Muhammadan 
manner. It can be dissolved only under the provisions of the Indian Divorce 
Act. The same principle applies even where one of the parties alone becomes 
a convert to Islam. 1947 MAD 175 (d. Vaidyanathan). 

7 Divorce.— See also Note 5. Under Muhammadan Law, when there 
is a contract between husband and wile at the time ot marriage, empowering 
the latter to divorce herself in specific contingencies and which she exercises 
at the happening of any of them, the divorce will take effect to the same 
extent as if it had been pronounced by the husband. It does not require any 
declaration from a Court of law. The power given to her by the husband is 
in itself quite sufficient, and the marriage with the girl after such a divorce 
does not bring home offence tinder Section 494. AIR 1953 Trip b (I) : Or LJ 
1504 (Suroj Mia). 

7- a. Divorce by custom. —Custom by which marriage can be dissolved 
against the wish of the other spouse by the payment ol a sum ot money fixed 
by the caste is immoral, opposed to public policy and cannot be recognised 
bv Courts . 56 There is nothing immoral in. a caste custom by which divorce 
ind re-marriage are permissible on mutual agreement, on one party paying 
to the other the expenses of the latter’s original marriage (paris am). 17 MAD 
479 (5. Che Hi). It is to be noticed that in this Madras case there was 
mutual agreement. 

A member of the caste of A j any a Rajput Guzars residing in Khandesh 
executed a deed of divorce to his wife. The Court held on the evidence that 
the deed was proved, and that in this case a husband was for a sufficient 
reason such as incontinence, allowed to divorce his wife ; that the deed in the 
present case had not been executed for a sufficient reason ; and that, conse- 
ouently the parties entering into a second marriage were guilty of an offence 
under Section 494. 6 BOM 126 ( Umi ). A custom of the Taiapda Koli caste that 
a woman should be permitted to leave the husband to whom she has been first 
married and to contract a second marriage (natra) with another man during 
the lifetime of her first husband and without his consent, was invalid, as being 
entirely opposed to the spirit of the Hindu law and such marriage was “void by 
reason of its taking place during the life of such husband”, and therefore puni¬ 
shable, as regards the woman, under Section 494, and the man with whom the 


39 BOM 538 ( K. Hargovan ); 2 BHCR 124 Utupa ); 
(jV. Bharthi ). 


1 BOM 347 (JCarsan)-, 2 BOM 140 





Note 7-a] of offences relating to marriage 

:W0nrian so married, having had sexual intercourse with her, and it being found 
that he did not honestly believe that she had become his wife, was guilty of 
adultery under Section 497. 57 Courts do not recognize the authority of a 
caste to dissolve a marriage or to declare it void or give permission to a 
married woman to re-marry. Where, therefore, the accused’s marriage was, 
in accordance with a custom prevailing in her caste, dissolved by a caste 
panchayat in consequence of her husband having gone abroad and his 
whereabouts being unknown for eight years during which period accused was 
left unprovided for, and the accused, on the strength of such decision, 
remarried during the lifetime of her husband, it was held that the decision of 
the panchayat was inoperative in law and the re-marriage of accused fell 
within the prohibition of Section 494. 58 A conviction under Section 494 
cannot be supported where there is evidence to show that, by the custom of 
the caste, sagai or nikka marriage was admissible and that the husband had 
relinquished his wife. 19 CAL 627 (Junhi). Sagai in the form of remarriage 
of widows is the normal condition in ail except the five or six highest caste of 
Hindus in Bihar. But a custom of sagai , while the first husband is still alive, 
is even assuming the custom to be a valid defence under Section 494, some¬ 
thing which would require strict proof in respect of the particular caste in 
the particular area and in respect of the conditions in which the custom 
operates. AIR 1926 Pat 346:27 Cr LJ 367 (Fagu). which distinguished 
19 GAL 627 (Jtmki). 

There is nothing immoral in the caste custom by which divorce and re¬ 
marriage are permissible on mutual agreement, on one party paying to the 
other the expenses of the latter’s original marriage (parisam). 17 MAD 479 

(S'. Chetli). In a case of bigamy, a release deed by the first wife may perhaps 
be taken into consideration on a question of sentence, but it should not be 
allowed to affect the question whether the husband has committed the offence 
charged or not. The custom of dissolution by release deed is not a part of 
the personal law of Indian Christians which invalidates the marriage ab initio , 
and there is nothing in the Divorce Act which permits the dissolution of a legal 
marriage between Christians by virtue of any custom applicable to either or 
both of the parties to the marriage. The second marriage by the husband 
with another woman is not, therefore, a valid marriage simply by reason of 
the release deed executed by the first wife. 59 A caste custom which permitted 
a woman, in the lifetime of her husband, to contract a second marriage with¬ 
out his consent was invalid. 60 See Note 17 to S. 497. 

Custom of second marriage during the lifetime of the first husband and 
without the fiirst marriage being annulled by divorce or in some formal manner 
recognized by caste usage equivalent to divorce (the mere wish of the woman 
against that, of her husband being insufficient) is an offence under S. 494. 
Such offence cannot be obliterated by a subsequent divorce from the first 
husband or by a settlement with him even though such may be the caste 
usage, 61 Evidence of custom should be allowed by courts. 1896-1 Weir 568. 

Taking the farigh-khat as proved, we do not find sufficient evidence on 
the record to show that it would have the effect of a valid divorce. The very 
witnesses who say that a divorce is allowed by the custom of their caste, admit 
that the prosecutor was punished by being made to give a caste dinner on 


57. 2 BHCR I t 7 (Karsan G*ja). 

58. AIR 1916 Bom 97 : 18 Cr Lj 468 
Gansa ) » 

59. AIR 1945 Mad 516 : MWN 421 : 222 


IC 328 ( Gnanasoundar). 

60. 2 BHC 117 (Karsan). 

61. AIR 1932 Mad 561 : 138 IC 518 
Cr LJ 647 (. Harayana). 
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account of the divorce. Among the answers to Mr, Borradaile given by the 
castes in 1830 we find one from the Rajput Gujaratis (to which the parties 
in the present case appear to belong), which they say that in their caste a 
husband is allowed to divorce his wife for incontinence. But it is not alleged 
for the defence in this Court that the writing of divorce given by the 
prosecutor was on account of Umi’s incontinence ; and, therefore, so far as 
the available evidence goes, we must come to the conclusion that, though, in 
the caste to which the parties belong, a husband may divorce his wife for a 
sufficient reason, yet in this case it was done for an insufficient reason, and 
probably it was on this account that the prosecutor was punished by the caste, 
6 BOM 126 (Um) 

7-b. Consent of caste to second marriage. —See 1 BOM 347 in the 

last para of Note 10. 

8. Marries.— “ The sec ond marriage fthe al leged c rime) must have been 
i n a for m recognised by the law of the place where it was c e lebra ted. But 
any lorinT^legally' i^Foghi^ i. It is enough that it would 

have been good on some occasions ; notwithstanding its being one which could 
not have been effectual on that particular occasion, even had the guilty person 
not been already married. Thus it is no defence for a man, accused of 
bigamy, to show that he is a Christian, and that the form of marriage which 
he went through at his second wedding was one that is valid for Jews alone. 
Nor is it any defence to show that the parties were too near akin to be able 
to contract a valid marriage. For the ground upon which bigamy 
is punished is the broad one of its involving an outrage upon public decency 
by the profanation of a solemn ceremony.” K.C.L., 306. 

In order that an offence under Section 494 may be committed it is 
necessary, at least, that all the ceremonies which are necessary to be 
performed in order that a valid marriage may take place, ought to be per¬ 
formed and, ordinarily, all these ceremonies would amount to a valid 
marriage but for the fact tha t the marriage becomes void on account of the 
existence of a previous wife. 02 

A Native Christian, who, having a Christian wife living, marries a Hindu 
woman according to Hindu rites without renouncing his religion, is guilty of 
an offence under Section 494. It will make no difference even if he had 
renounced the Christian religion before contracting the second marriage. 
30 MAD 550 (Lazar ). Causing bans of marriage to be published is not even 
an attempt to marry. 1 ALL 316 (Peterson). In order that a person may be 
convicted of an offence of bigamy, under Section 494, the second marriage 
must be a form of marriage recognized by law, otherwise it would be simply 
an adulterous union and it will not be hit by the provisions of Section 494. 
Where /l, a born Christian and having a Christian wife living, marries once 
again a Hindu woman, the marriage being celebrated according to Hindu 
rites, the subsequent marriage between A and the Hindu woman is a void 
marriage not because of the existence of the Christian wife of A but because of 
the fact that there cannot be a valid form of marriage between an Indian 
Christian and a Hindu woman celebrated according to Hindu rites. And as 
one of the essential ingredients of Section 494, namely, that the second 
marriage must be void by reason of its taking place during the lifetime of the 
husband or the wife of the first marriage, is not satisfied. A, when 
prosecuted, under Section 494, deserves to be acquitted. AIR. 1955 Cal 533 : 
Cr LJ 1347 (Swapna). 


62. AIR I960 Bom 393 {Malm). 









, Note 8] 
% 


OF OFFENCES RELATING TO MARRIAGE 


The word “many” in Section 494 means going through a form of 
marriage whether the tnarrige should prove in fact legal and valid or illegal 
and invalid. It is merely sufficient to show that the accused went through a 
from of marriage. The ceremony of a second marrige or remarriage consti¬ 
tutes an offence of bigamy just as much as the ceremony of a first marriage. 63 

An alleged admission by the accused that he married the woman and a 
statement of a single witness to the effect that he was present at the marriage, 
are entirely insufficient to establish that the accused went through a formal 
marriage with the woman. 45 OWN 84 (Talep Alt). Under Mahomedan 
law the free consent of the bride is essential to a valid marriage . The offence 
of bigamy is not complete without the consent of the bride. 18 Cr LJ 478 : 
10 SLR 171 (Sanwan ). 

Where a child of ten years marries again during the lifetime of her 
husband, the marriages being negotiated and caused to be performed by the 
mother of the accused the child was held not to have attained sufficient 
maturity of understanding to judge of the nature and consequences of her 
conduct on the occasion of the second marriage. UG 876 ( Godi ). 

If the marriage is not a valid one according to the law applicable to the 
parties, no question of its being void by reason of its taking place during the 
life of the husband or wife of the person marrying arises. If the marriage is not 
a valid marriage, it is no marriage in the eye of law. The bare fact of a man 
and a woman living as husband and wife does not at any rate normally give 
them the status of husband and wife even though they may hold themselves out 
before the society as husband and wife and the society treats them as husband 
and wife. 

The word “solemnised” means in connection with a marriage to 
celebrate the marriage with proper ceremonies and in due form, according 
to the Shorter Oxford Dictionary. It follows, therefore, that unless the 
marriage is '‘celebrated or performed with proper ceremonies and due form” 
it cannot be said to be “solemnised”. It is therefore essential for the purpose 
of Section 17 of the Act that the marriage to which Section 494, I.P.C. 
applies on account of the provisions of the Act, should have been celebrated 
with proper ceremonies in due forms. Merely going through certain 
ceremonies with the intention that the parties be taken to be married, will 
not make ceremonies prescribed by law or approved by any established 
custom. 64 

Mere keeping of mistress or concubine will not attract Section 494.. 65 

Second marriage should be clearly proved by the prosecution. 66 

In a bigamy case, the second marriage as a fact, that is to say, the 
essential ceremonies constituting it, must be proved. Admission of marriage 
by the accused is not evidence of it for the purpose of proving marriage in an 
adultery or bigamy case. Case law refd. 

Where, therefore, in prosecution for offences under Sections 494/109, 
I.P.C. the evidence of the witness called to prove the marriage ceremonies, 
showed that the essential ceremonies had not been performed, the conviction 


63, AIR 1936 Nag 159 : 13 IC 855 : 37 Cr 
LJ 161 (Son). 11 LAH 178 : AIR 
1929 Lab 713 : 124 IC 310 : 31 Cr LJ 
648 (Sant Ram). 

64, Bhaurao v. Maharashtra , Supreme 
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on 1-2-1965. 

65. 30 Cut LT 294 (Mina). 

66. 1962 Ker LT 487 =*1962-2 KER 89 
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of tlie accuted persons on statement of the alleged bridegroom that he had 
sexual relationship with the alleged bride and on admission of the accused 
in a written statement that the parties married after the first marriage was 
dissolved, was not justified. 67 

8-a. Intention or guilty knowledge necessary. —Section 494 makes 
no reference to intention, knowledge, fraud or deceit but constitutes the mere 
contracting of the second marriage a crime. It would seem anyhow that in 
the absence of words in the statute dispensing with proof of mens rea it should 
be held that the crime can be committed only intentionally or recklessly. So 
if a person charged with bigamy believed that he was legally free to marry 
again it cannot be said that the crime was committed either intentionally or 
recklessly and the question whether the belief was unreasonable is irrelevant. 
Thus, where the 1st accused took learned opinion that she could effectively 
divorce the complainant and went through the formalities thereof, she then 
gave notice to the complainant, waited for some time and then married 
the third accused. It was held that there could be no criminal knowledge 
that her first marriage with the complainant was subsisting when she entered 
into the second marriage and so the accused 1 and 3 were not guilty of 
offence under Section 494. The section makes no reference to intention, 
knowledge, fraud or deceit but constitutes the mere contracting of the second 
marriage a crime. But does it mean that the normal presumption that: a 
penal statute requires mens rea , even though it contains no express words to 
the effect should not be given effect to ? In the celebrated decision in R. v. 
Tolson , (1889) 23 QBD 168 CGR, the requirement of mens rea was read into 
the bigamy section, though it was not expressly mentioned and although the 
section itself expressed some exemption from responsibility that did not cover 
that particular case. The intent to commit bigamy was held to be negatived 
by the accused’s mistaken belief in the death of her husband. In the absence 
of words in the statute dispensing with proof of mens rea it should be held that 
the crime can be committed only intentionally or recklessly. So if a person 
charged with bigamy believed that he was legally free to marry again it can¬ 
not be said that the crime was committed either intentionally or recklessly 
and the question whether the belief was unreasonable is irrelevant. See 
Gnanvile Williams, Art 44, page 141. In R. v. Dolman (1949) 1 All ER 
813, the question was whether it was a good defence if the accused person 
can prove that at the time of the second marriage he had reasonable cause 
to believe and honestly believed that his first marriage was void on the 
ground that the woman he then married was already married to another 
man. Streatfielcl, J. before whom the case came for trial in directing the 
jury to hold in the affirmative said : “If the prosecution prove that the 
party accused was married to one person and then went through a form of 
marriage with another person, that constitutes the crime of bigamy, but it 
has been held that bigamy, like many other offences, requires that there shall 
be what is known as guilty knowledge ; there must be an appreciation that a 
crime is being committed. In many cases the law requires that in addition to 
an unlawful act there shall be a specific intention to do something or other. 
That does not apply here, but the person accused must have a culpable, 
guilty knowledge that he is doing something unlawful.” AIR 1959 Ker 151 
and 1954 Ker LT 977. 

9 „ In any case in which such marriage is void by reason of its 
taking place during the lifetime of such husband or wife.— The word 


67. AIR 1966 SC 614 (Kanwal Ram v. H. P. Administration) - 
174; (1966) 1 SQJ 210. 
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Note 10] of offences relating to marriage 1 

. old" which occurs in Section 494 is not used in the technical sense in 
which it is used in the Muhammadan law. Penal Code makes no distinction 
between a void and an invalid marriage and the term “void’ used therein 
covers marriages of both classes. A Muhammadan was prosecuted fox bigamy. 
The accused knew of the former marriage of the woman married by him. 
It was argued that the marriage with the accused being only invalid and 
not void under Muhammadan law, the accused could not be said to have 
committed bigamy. It was held that the accused was guilty. 68 See Note 3. 

10. Mistake, bona fide belief or good faith. —See Note 17 to Section 
497. If the divorce is not valid, the fact that, by an error of 1 aw, they 
honestly though mistakenly supposed it to be valid, will not prevent the second 
marriage of either of them from being criminal. K.G.L., 306. P's bona fide 
belief, on reasonable grounds, that his wife was dead, would ^ excuse his 
re-marrying even within the seven years. No such excuse is afforded by a 
similar mistaken belief, at the time of the later marriage, that the former 
marriage had been to a married person, and was therefore void ; or, similarly, 
that this former marriage had been dissolved by a Divorce. 69 K.C.L., 308. 
Petitioner is not a murtad and his marriage with 5th respondent is subsisting. 
This conclusion makes it necessary to consider the further defence whether 
the respondents are entitled to acquittal, because they acted without mens tea 
and in the honest belief that the marriage was dissolved. This is unsustainable. 
For there is not really any question here of the doctrine of mens rea or of the 
application of Section 79, since the respondents acted under a mistake of law 
or under a mistake of mixed law and facts ; The Queen v. Token, 1889-23 
QBD 168, being distinguishable on that ground. I am with all respect 
unable to follow the judgment of Holmwood, J., in 39 CAL 409 (Abdul Ghani) 
and must hold that, whatever weight the good faith of respoiidents might 
deserve, if the proper sentence to impose were in question, it is irrelevant to 
their liability to conviction. It is said that the accused acted in good faith 
because she obtained the opinion of D. W. 4 and others that she was entitled 
to re-marry. Section 79 only excuses a person who by reason ol a mistake 
of fact, and not by reason of a mistake of law, in good faith believes himself 
to be justified by law in doing the act in question. So fai as can be seen, 
there is no question of fact on which the 5th accused made any mistake. It 
was purely one of law whether the fact of her husband becoming an Ahmadee 
made him an apostate in law and severed her marriage tie. Her acting on 
the opinion of others is thus no answer to the charge against her though it may 
be considered in mitigation ol sentence. The English case Queen v. Tolson (23 
OBD 168) is distinguishable on the ground that there the mistake was one 
of fact. The marriage which was broken by the husband becoming a 
Christian could not be held to be subsisting during the period of Iddut when 
the second marriage was contracted and therefore no charge tor bigamy would 
lie. Believing in good faith that the accused was justified in re-marrying is 
not a defence to a charge of bigamy but can be considered only in mitigation 
of sentence. 45 MAD 986 : AIR 1923 Mad 171 (TV. Avullah'). 39 CAL 409 
cannot be accepted as an authority as the difference between a mistake of 
law and a mistake of fact was not considered. 

Bona fide belief that the consent of the caste made the second marriage 
valid does not constitute a defence to a charge, under Section 494, ol marry¬ 
ing again during the lifetime ol the first husband, ot to a chaige ol abetment 
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oftl - tat offence under that section combined with Section 109. 1 BOM 347 

kmbhu). See also 1949-1 All ER 1813 : 19 Gr LJ 680 : AIR 1918 Lah 217. 

11. Abetment of bigamous marriage. —Mere consent of persons to be 
present at an illegal marriage, or their presence in pursuance of such consent, 
or the grant of accommodation in a house for the marriage, does not necessarily 
constitute abetment of such marriage. 6 BOM 126 ( Umi ). B was baptized 
in infancy into the Roman Catholic Church, but subsequently relapsed, 
with the rest of her family, into Hinduism and was married to a Hindu. 
Her Hindu husband since discarded her, and alleged that he would not have 
married her if he had known that she had been baptized. B was subsequently 
re-admitted into the Roman Catholic Church and married by D , a priest, to 
a Roman Catholic during the lifetime of her Hindu husband. It was held 
that B 9 s marriage with the Hindu was subsisting and valid at the time of her 
Christian marriage, that she was guilty of the offence of bigamy, and that D 
was guilty of abetting that offence. 10 MAD 218 (Millard). See also AIR 
1960 Bom 393 (Malan). 

In order to succeed in a prosecution for abetment of bigamy the prose¬ 
cution must prove that the person who is alleged to have committed bigamy 
was married lawfully once and has gone through a second marriage ceremony. 
Thirdly that the person alleged to have abetted the bigamy knew when he 
arranged or assisted at the second marriage that the person who was 
remarried had contracted a first marriage and that the husband or wife of the 
first marriage was still living. AIR 1934 All 589 : 35 Cr 1053 ( Shafi Ullah ). 

A Mahomedan gurdian of a married female infant, who while her hus¬ 
band is living causes a marriage ceremony to be gone through in her name 
with another man, but without her taking any part in the transaction, does 
not commit the offence of abetment under Sections 109 and 494. 4 CAL 10 

(Abdool Kurreem) . For abetment under Section 494 there must be evidence 
that the person accused of abetting the offence knew that the person he mar¬ 
ried was the wife of another man. AIR 1931 Lah 194 : 32 Cr LJ 1210 : 134 
IG 589 (Hamad). 

In order to constitute a valid marriage under the Muhammadan Law it 
is essential to obtain the free consent of the bride to the proposed marriage. 
Therefore, persons abetting the celebration of a bigamous marriage to which 
the woman does not consent, should be convicted under Section 116 and not 
under Section 114 inasmuch as the offence of bigamy is not fully completed 
without the consent of the bride. 18 Cr LJ 478 : 39 IG 318 : 10 SLR 171 
(i Sanwan ). 

li-a. Abetment—There must be complaint by aggrieved person.— 

Sections 198, Cr, P.C. applies to an abetment of an offence under Section 
494. No express provision having been made by the Penal Code for the 
punishment of the abetment of an offence punishable under Section 494, 
I.P.C. such abetment is punishable with punishment provided for the offence 
falling under Section 494, I.P.C. by reason of Sections 109 and 114, I.P.C. 
Abetment of an offence punishable under Section 494 is also thus an offence 
that “falls under Section 494, I.P.C. '’ within the meaning of Section 198, Cr. 
P.C. That there is no specific provision like Section 195 (4), Cr. P.C. in 
Section 198, Or. P.C. does not make Section 198, Cr. P. C. anytheless appli¬ 
cable where the charge is abetment of an offence punishable under Section 
494, I.P.C. AIR 1952 Mad 193 {S. Aiyar ), which was relied on in AIR 
1955 MBh 176 (Shivnaram ). 



/Note 13] of offences relating to marriage 

he charge of abetment of a marital offence referred to in Section 198, 
G. is not excluded from cognizance of Court without a complaint made 
by some person aggrieved by such abetment, though the principal offence 
requires such a complaint. AIR 1926 All 189 : 27 Gr LJ 101 (Munir). 

12. Jurisdiction :—Where the complainant’s wife was taken away 
from his house in Kanpur District to Gonda District, where she was remarried 
to the accused, the Court at Kanpur has no jurisdiction over the complaint 
under Section 494. 70 The word “ordinarily” in Section 177, Cr. P. C. must 
be taken to mean “except in the cases provided hereinafter to the contrary”. 71 
The offence of bigamy and the abetment of bigamy is triable only in the dis¬ 
trict in which the second marriage or the abetment took place and not in the 
district in which the woman is reported to have been enticed away. 72 It is 
only that Court within whose jurisdiction the offence of bigamy was commit¬ 
ted that could try the accused charged with that offence and that the residence 
of the offender does not confer jurisdiction upon a Court to try an offence 
that took place outside its jurisdiction. 7a The proper court to try a charge 
under Section 494 (marrying again during die lifetime of the husband or wife) 
is the court which has territorial jurisdiction at the place where the offence 
was committed. Persons accused of abetting the commission of the offence 
are trible by the court within whose territorial jurisdiction the abetment takes 
place. 74 

Bigamy, like homicide, forms one of the rare exceptions to the principle 
that criminal jurisdiction is purely territorial. For, if the person, accused be 
a British subject, it is immaterial in what territory (even though it be outside 
the British dominions altogether) the second marriage took place ; and he may 
be tried in any part of the United Kingdom where he may be in custody. 
But a person, who is not a subject of His Majesty cannot thus be tried here 
for a bigamy committed outside the United Kingdom. K.G.L., 306. 1901 

AG 446 (Earl Russell ). 

13. Complaint of aggrieved person necessary : — See Section 198, 
Cr. P C. and Note 4-e to Section 500 where Section 198 is quoted. By rea¬ 
son of Section 9, Bombay Prevention of Bigamous Marriage Act which makes 
offences under the Act cognizable, the complaint of the aggrieved party requi-. 
red by Section 198, Cr. P.C. is no longer necessary for the initiation of the 
prosecution. 75 The procedure prescribed by Section 198, Gr. P.C, applies 
when a Court is called upon to take cognizance of an offence punishable under 
Section 494, I.P.C. An offence punishable under Section 494, I. P.C. even 
read with Section 4 (2) of the Madras Hindu (Bigamy Prevention and 
Divorce) Act is an offence that “falls under Sections 493 to 496, I.P.C.” 
within the meaning of Section 198, Cr. P.C. Therefore a Court cannot take 
cognizance of an offence under Section 4 (2) of the Madras Act unless the 
complaint in respect thereof is filed by the aggrieved person. In the first 
place, the Madras Act having altered the rule under the Hindu Law the se¬ 
cond marriage becomes an offence under Section 491, I.P.C, even without its 
being declared so by Section 4 (2) of the Madras Act. In the second place 
the expression “shall be deemed to have committed” in Section 4 (2) must be 
construed to mean that all the procedure prescribed for an offence under Sec¬ 
tion 494, LP.G. is attracted. AIR1952 Mad 193 ($. Aiyar). 


70. AIR 1955 All 363 : Cr LJ 897 ( Ibarat ). 

71. AIR 1928 Bom 140 (1) : 30 blr 387 
(Govaidhan ). 

72. AIR 1924 Lah 732 ; 6 LLJ 422 ( Amir - 
chand). 

73. AIR 1950 Mad 823: MWN 599: 


(1950) 2 MLJ 171 ( Venkataraman ). 

74. 3 PAT 417 {ML Bhaqwatia). 

75. 1948 BOM 631 : AIR 1948 Bom 71 : 
50 Cr LJ 147 : 50 blr 576 ( Atma - 
ram), which followed AIR 1948 Bom 
374. 
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husband of a woman who had left him laid a complaint before a 
Magistrate alleging facts which seemed to constitute the offence provided for by 
Section 498. I.P.C. In the course of the inquiry consequent upon this complaint, 
it appeared that an offence falling under Section 494, I.P.C. had been commit¬ 
ted, and the Magistrate accordingly made an order of commitment under 
Section 494. It was held that such commitment was not illegal. It was not 
necessary that the complainant should specify precisely the section under 
winch the person complained against should be charged, ‘ and he had laid, be¬ 
fore the Magistrate matter which, if proved, would be sufficient to warrant a 
commitment under Section 494. 25 ALL 209 (Alii). In respect of a prosecu¬ 
tion for bigamy the brother of the second (bigamous) husband of the accused 
was not a “person aggrieved” within the meaning of Section 198, Cr. P.C. 78 
In a case of bigamy the person aggrieved is either the first husband or the se¬ 
cond husband and not the father. Where a complaint was preferred by the 
father of the first husband, which resulted in a commitment on a charge under 
Section 498, I.P.C. it was held that the commitment was bad. 32 ALL 78 
( Lala ). Where the wife of a lunatic was prosecuted for bigamy on the comp¬ 
laint of the lunatic’s brother, it was held that the complainant, merely as bro¬ 
ther of the lunatic, was not a “person aggrieved by such offence” within the 
meaning of Section 198, Cr.P.C. and that the complaint could not be enter¬ 
tained. 10 BOM 340 (Bai Rukshmoni), 

The husband is a “person aggrieved” within the meaning of Section 198, 
Cr. P.C. upon whose complaint the Court should take cognizance of an offence 
under Section 494, I.P.0. 26 CAL 336 (Suvnu ICchtni ). The proper person, to 
make a complaint, as the person aggrieved within the meaning of Section 198, 
Cr. P.C., is, in cases of bigamy, the first husband. When the court is debar¬ 
red from taking cognizance of the offence, it is only right to hold that it is also 
debarred from taking cognizance of such minor offences as would fall under 
that offence. 77 Where the offence of bigamy is committed by a girl having a 
husband, who is of age, the husband, and not the father of the girl, is the per¬ 
son aggrieved, within the meaning of Section 198, Cr. P.C. and as such entit¬ 
led to institute complaint of an offence under Section 494, I.P.C. 78 Whereas 
in some cases the Cr. P.C. does not provide for representation of a minor, 

[see for instance Section 345 (iv)] there is no such provision in Section 199 of 
the Code. There is nothing to prevent a husband under the age of 18 from 
lodging a complaint. Except where the husband is absent, the father-in-law 
cannot lodge a complaint even though the husband be a minor. 78 Abetment 
of an offence punishable under Section 494, is punishable with punishment 
provided for the offence abetted by reason of Sections 109 and 114 of the 
Penal Code and therefore is an offence that “falls under Section 494 I.P.C. ” 
within the meaning of Section 198, Cr. P.C. The fact that there is no specific 
provision like Section 195 (4), Cr. P.C. in Section 198, Cr. P.C. does not make 
Section 198, Cr. P.C. anytheless applicable where the charge is abetment of 
an offence punishable under Section 494, I.P.C. Where, therefore, an accused 
is challenged for an offence under Section 366, I.P.C., the Court cannot frame 
a charge under Section 494, read with 114, I.P.C., in the absence of a comp¬ 
laint by the husband of the girl. It was held further though certain state¬ 
ments made in the deposition of the complainant as a prosecution witness may 
amount to a complaint of an offence under Section 494, I.P.C., they do not 


76. 25 ALL 132 ( Imtiazan) which 

followed 10 BOM: 340 {Bai Ruk- 


73. 13 Cr LJ 204 : 14 IC 204 (Gudru 

Aubb/tmma ). 

79. AIR. 1922 Lah 168 : 68 IC 837 


77. 22 PAT 326 : AIR 1943 Pat 212 

{Banamali). 
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l ^mtitute a complaint within the meaning of Section 4 (h), Cr. P.C. AIR 
1955 MBh 176 (Shivnarain ). 1916 ALL 307 and 20 CAL 483, dissented from. 

Brother of deceased wife has no locus standi under Section 198, Cr. P. C. 
to fine complaint under Section 494, I P. C. against husband for bigamy. 80 

14. Proof of marriage and its validity. —See also Notes 3 and 8. 
See also Section 50, Evidence Act. See also Note 4-a to Section 497. Where 
marriage is an ingredient in an offence, as in bigamy, adultery and the enticing 
of married woman, the fact of the marriage must be strictly proved. 5 CAL 
566 FB (Pitambur Singh) which overruled 8 bglr Appx., 63 ( Wazira). 

A marriage cannot be proved merely by statements which relate to the 
existence of any relationship or by the opinion of any person given out or even 
expressed by conduct as to the existence of such relationship of any person 
although that person has special means of knowledge on the subject ; or by the 
admissions made by the parties to the marriage who may at times be actuated 
by ulterior motives, but if, in addition thereto or independently, and evidence 
of the parties regarding celebration or solemnization of a marriage is available, 
it would go a long way in establishing the factum of marriage. The sub¬ 
sistence of the second marriage between the parties whose intention to have 
it performed and who go through a form of it and never attempt to question 
it could be definitely taken as proof of that marriage. 81 

The fact of the marriage must be proved and it must be proved in the 
ordinary way, i.e., by other and more reliable evidence than that of the mere 
“opinion expressed by conduct of a person who, as a member of the family 
or otherwise, has special means of knowledge”. It is such an opinion which 
Section 50 of the Evidence Act makes admissible evidence of a relationship, 
such as marriage, except in certain cases of which one is a prosecution 
under Section 498, I. P. C. That proof of the opinion, as expressed by con¬ 
duct, may be given, seems to imply that the person himself is not to be called 
to state his own opinion, but that, when he is dead or cannot be called, his 
conduct may be proved by others. The section appears to afford an excep¬ 
tional way of proving a relationship, but by no means to prevent any person 
from stating a fact of which he or she has special means of knowledge. The 
Calcutta case (5 CAL 566) has been followed in 3 ALL 233 ( Kallu ), but if it 
was meant to decide that a husband or wife is precluded from proving his or 
her marriage, we must, with great deference to their opinion, express our 
dissent. In the English Courts a marriage is usually proved by the produc¬ 
tion of the parish or other register, or a certified extract therefrom ; but, if 
celebrated abroad, it may be proved by any person who was present at it, 
though circumstances should also be proved, from which the jury may 
presume that it was a valid marriage according to the law of the country in 
which it was celebrated. “Proof that the ceremony was performed by a 
person appearing and officiating as a priest, and that it was understood by 
by the parties to be the marriage ceremony according to the rites and customs 
of the foreign country, would be sufficient presumptive evidence of it. See 
R. v. Inhabitants of Brampton. 10 East 282, so as to throw on the defendants 
the onus of impugning its validity,” (Archbold, p. 925, Bigamy). And 
even a marriage in England may be proved by any person who was actually 
present and saw the ceremony performed ; it is not necessary to prove its 
registration or the license or publication of the banns {Ibid, quoting R. v. Allison, 



Mad LJ (Cri) 91 : (1962) 1 Andh LT 
224. 
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R 109, R. v. Manwaring, 26 LJMC 10). In this country there is no 
statutory marriage law for natives, and the validity of any particular marriage 
depends chiefly on the usages of the caste to which the parties belong. Where 
none of the witnesses were cross-examined as to the factum or validity of the 
marriage, and the accused person in no way impugned its validity, there can 
be no doubt that the marriage has been sufficiently established. 9 MAD 
9 (Subbarayan ). 

Where the evidence simply was that R had married once before she 
married the complainant but there was no evidence to show how the first 
marriage came to an end. Held, that in the circumstances it could not be 
said that the former marriage subsisted and therefore the second marriage 
must be deemed to be illegal. The mere fact that R was married once before 
did not necessarily show that the subsequent marriage was not legal, because 
the former marriage might have legally ended either by divorce or death. 
AIR 1957 Pat 285 ( Alamgir ). 

K was accused by D and P, alleged to be Z)\s wife, of raping P and was 
committed for trial charged in the alternative with rape or adultery. The 
evidence of marriage between D and P consisted of their statements that they 
were married to each other, and of a statement by K that fwasD's wife. 
A'was convicted on the charge of adultery. It was held that such evidence, 
having regard not only to Section 50 of the Evidence Act, but to the principle 
that strict proof should be required in ail criminal cases, was not sufficient to 
establish the vital incident to the charge of adultery, namely, the marital 
relation of D and P. 5 ALL 233 (Kaliu). In criminal cases, such as one under 
Section 498, marriage cannot be proved by mere proof of cohabitation or 
mere statements of the man and woman ; some better evidence must be given. 
However, this does not mean that marrige can only be established by the 
proof of the performance of marriage ceremonies. No hard and fast rule 
can be laid down as to what evidence will suffice to prove a valid marriage. 
In the case of a first marriage proof of ceremonies would, generally, be neces¬ 
sary. The same may perhaps be also said of a second marriage or re-marriage 
when it is between strangers, but the same may not be said of are-marriage 
between a widow and the widow’s deceased husband’s brother. For no 
particular ceremonies may be required for the validity of such a re-marriage 
beyond the fact that the brother’s widow has begun to live with her husband’s 
brother as his wife and that this fact has been recognised by the brotherhood as 
constituting a valid marriage . In a case of this kind, proof of cohabitation for 
a number of years as husband and wife and its recognition as a valid marriage 
by the brotherhood or the officials concerned, would be sufficient proof of 
marriage even for the purpose of a criminal case. 50 Cr LJ 359 : AIR 1949 
All 237 (palip Singh). 

In proving offence in which marriage is an essential ingredient it is 
necessary that the factum of marriage must be strictly proved. 82 The story 
for the prosecution was that the accused had at one and the same time enticed 
away two young women, F and A , and the Magistrate found that “the intent 
to have criminal intercourse with one of the girls must be assumed from the 
admitted facts” and except that A was referred to as the wife of U, no proof 
was adduced as to the marriage of A with U. It was held that the prosecu¬ 
tion must fail for want of strict proof of the marriage. 83 The mere statement 
of the complainant that the woman is his wife is not sufficient evidence of 


82. 


28 Cr LJ 
nathan). 


268 : 100 IC 236 (Rama- 83. 10 Cr LJ 235 : 2 SLR 22 (M. Peters). 
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4&a"rriage. 84 The marriage ought to be proved like any other essential fact 
in the case. The mere admission of the accused that the woman abducted 
is the lawful wife of the complainant, though corroborated by the evidence 
of the woman, is not enough to prove the marriage. 85 The only evidence of 
marriage consisted of the testimony of the complainant and his wife, which 
was not, however, subjected to cross-examination by the accused. It was 
held that the evidence was sufficient to establish the relationship of husband 
and wife. AIR 1917 Nag 76 : 18 Cr LJ 1016 : 42 IC 760 (Syed Munir). 

Where a charge is made under Section 498 of enticing away a married 
woman, marriage must be strictly proved and the Court should require some 
better evidence of the marriage than the mere statement of the complainant 
and the woman. 20 ALL 166 (Dal Singh).** The fact and the legality of the 
marriage are material elements in a case of enticing or taking away or detain¬ 
ing with criminal intent a married woman and must be proved as strictly as 
any other material fact but it is not necessary that they should be proved in 
any particular way. 36 ALL 1 (Nazir Khan). Among Hindus there are forms 
of marriage called customary marriages which are in the nature of exceptions 
to the recognized forms of marriages. There must be satisfactory and suffi¬ 
cient evidence on record that a marriage other than that under the general 
law may be effected in a particular way. A complaint under Section 498 
was made by a low caste Hindu. He alleged that he had married the woman 
enticed away in nika form. The only evidence of marriage that was adduced 
was that the complainant put vermilion on the forehead of the woman and that 
there was a feast of the caste people. It was held that the evidence of mar¬ 
riage was legally insufficient for a conviction under Section 498. 31 Gr LJ 

1091 : AIR 1930 Gal 447 ( Prahlad ) 

An alleged admission by the accused that he married the woman and a 
statement of a single witness to the effect that he was present at the marriage, 
are entirely insufficient to establish that the accused went through a formal 
marriage with the woman, 45 GWN 84 (TaUp Ali). The Jews in Bombay 
come mainly from Baghdad, and it is improbable that they regard the Jewish 
law in precisely the same light as the Jews living in England or in America. 
It is plain that the custom of the community must be considered on points 
where there is room for doubt. 50 BOM 369 (Benjamin), where Jewish law is 
discussed, fi, a Mahomedan girl, whose father was dead, was alleged to 
have been given in marriage by her mother to J some years before she attain¬ 
ed puberty. Prior to her attaining puberty J was sentenced to a term of 
imprisonment for theft. While he was in jail, B, after she had attained 
puberty, contracted a marriage with P. The marriage with J was never 
consummated. On J being released from jail, he proceeded to prosecute B 
and P for bigamy and abetment of bigamy, and also charged P with adultery. 
It appeared that before taking proceedings J requested B to return to him, 
but she refused to do so. The marriage between B and J was sought to be 
proved by the evidence of J, B 9 i s mother, and two witnesses who were said to 
have been present, B and P were both convicted. It was held on appeal 
that the evidence of the marriage between B and J was insufficient to justify 
a conviction in the absence of proof that a Mollah was present at the cer e- 
moriy, or that the jigha required to be recitedlTt the marriage of mino rs wa s 
recited^or iKolScd performed. 19 CTA L l^JWatlal Auraij'. Person" cannot be 


84. 13 Cr LJ 541 : 15 IC 813 : 5 SLR 270 
(Bechar ). 

85. AIR 1925 Oudh 701 : 89 IC 464 : 26 


Cr LJ 1376 (Phikku). 

86. 42 ALL 401 (Buddhu). AIR 1941 Pat 
526 : 42 Cr LJ 653 (R. Gope). 
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convicted under Section 498 on mere presumption of marriage. 87 Where the 
validity of the marriage is in question, mere proof of the fact um of the 
marriage is not sufficient. It must be proved that the marriage had been 
celebrated entirely in accordance with the requirements of custom and law 
applicable to the parties. 88 Under the Hanafi Law where the father of a 
minor girl is present at her marriage and is a consenting party no special 
recitations are necessary to make a valid marriage. 89 A Court, under the 
provisions of Section 50 of the Evidence Act, while not directed to exclude 
evidence of opinion as expressed by conduct to prove a legal marriage is 
directed not to base a finding that such a marriage has taken place upon the 
evidence of opinion alone. Outside that, a Court is at perfect liberty to 
arrive at a decision as to whether a legal marriage is in existence upon all 
relevant and admissible evidence, which is placed before it in the due course 
of law, and will decide upon such evidence whether such a marriage is or is 
not: proved, when after considering the matter before it, it either believes it to 
exist or considers existence so probable that a prudent man ought, in the 
circumstances of a particular case, to act upon the supposition that it does 
exist. 21 Cr LJ 311 : 100 IG 535 : AIR 1927 Oudh 140 {Raghupat Singh), 

15. Proof of absence for seven years .—See Section 108, Evidence 
Act, and author’s commentary on that, section. 

16. Punishment.— Where the prosecution, of the accused was initiated 
only out of vindictive motives, a light sentence only was inflicted. AIR 1926 
Nag 127 : 27 Cr LJ 74 : 91 IC 250 : 8 NLJ 178 (Ritha ). 

17. Model charge.— You—on or about—at — , having a (husband) 

(wife) living, married PQ , such marriage being void by reason of its taking 
place during the life of such (husband) (wife) and thereby committed an 
offence under Section 494, I. P. C. 

495. Same offence with concealment of former mar¬ 
riage from person with whom subsequent marriage is 
contracted. —Whoever commits the offence defined in the last 
preceding section having concealed from the person with whom 
the subsequent marriage is contracted, the fact of the former 
marriage, shall be punished with imprisonment of either descrip¬ 
tion for a term which may extend to ten years, and shall also be 
liable to fine. 

1. Bigamy with concealment of former marriage from person 
with whom subsequent marriage is contracted. —Every word in the 
section and all its ingredients are important. “The married man who, by 
passing himself off as unmarried, induces a modest woman to become as she 
thinks, his wife, but in reality his concubine and the mother of illegitimate 
issue, is guilty of one of the most cruel frauds that can be conceived. Such a 
man we would punish with Exemplary severity. ” Framers of the Code, Note 
Q,, p, 171. See also commentary on Section 494. 

2. Complaint by aggrieved person necessary,— See Note 13 to 
Section 494. 


87. AIR 1930 Lah 230 ; 119 IC 332 : 30 
Cr LJ 1051 : 30 PLR 643 (Vir Singh). 

88, AIR 1933 Cal 880:34 Cr LJ 1092 


(Akshay Kumar). 

89. 4 Cr LJ 152 : 10 OWN 982 (Sk. AIK 
muddin). ■ 
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496. Marriage ceremony fraudulently gone through 
without lawful marriage.— -Whoever, dishonestly or with a 
fraudulent intention, goes through the ceremony of being marri¬ 
ed, knowing that he is not thereby lawfully married, shall be 
punished with imprisonment of either description for a term 
which may extend to seven years, and shall also be liable to fine. 

1. Marriage ceremony fraudulently gone through without lawful 
marriage. —Section 496 applies to cases in which a ceremony is gone through 
which would in no case constitute a marriage, and in which one of the parties 
is deceived by the other into the belief that it does constitute a marriage, or 
in which effect is sought to be given by the proceeding to some collateral pur¬ 
pose. Where the ceremony gone through does, but for the previous marriage, 
constitute a lawful marriage, and both parties are aware of the circumstances 
of the previous marriage, Section 494 properly applies. UG 77 {Rama Sana). 
The essence of the offence under Section 496 is that the marriage ceremony 
should be fraudulently gone through and that there should be no lawful 
marriage. The accused must have the knowledge that there is no marriage. 
A case of bigamy is not contemplated by Section 496. Where it is intended 
that there should be a valid marriage and not merely a show of marriage for 
some ulterior and fraudulent purpose, the case does not come under Section 
496. Where the trial was by jury the High Court refused to convert the 
charge from one under Section 496-109 to one under Section 494-109. 9(1 
Where the girl was returning from her father’s house with a head load of fuel, 
the accused seized her, pushed her down and tied tali round her neck and 
let her go. He committed the act to spite the girl and her parents. It was 
held that the act of the accused in tying the tali round the neck of the girl 
did not amount to going through the ceremony of being married knowing 
that he was not thereby lawfully married within the meaning of Section 496. 
48 Cr LJ 842 : AIR 1947 Mad 193 : (1946) 2 MLJ 428. 1946 MWN 762(1) 

(Vellai Mudali). 


2. Complaint by aggrieved person necessary. 

Section 494. 


-See Note 13 to 


3. Model charge. —You—on or about—at—dishonestly or with a 
fraudulent intention went through the ceremony of being married to PQ, 
knowing that you are not thereby lawfully married and thereby committed 
an offence under Section 496, I. P. C. 

497. Adultery. —Whoever has sexual intercourse with a 
person who is and whom he knows or has reason to believe to be 
the wife of another man, without the consent or connivance of 
that man, such sexual intercourse not amounting to the offence 
of rape, is guilty of the offence of adultery, and shall be punished 
with imprisonment of either description for a term which may 
extend to five years, or with fine, or with both. In such case the 
wife shall not be punishable as abettor. 


90. 4 Cr LJ 152 : 10 CWN 982 ( Sk. Alimuddin). 
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4. Has sexual intercourse with a person who is 
and ivhom he knows or has reason to be¬ 
lieve to be the wife of another man. 


5. Without; the consent or connivance of that 
man . 


4a. Wife. 


3. Jurisdiction. 

9. Complaint of aggrieved person necessary. 
10. Withdrawal of complaint. 

11,. Death of of complainant. 

12. Charge . 

13. Proof. 

14. Attempt. 

15. There cane be a conviction for eve ry act of 


6, Such sexual intercourse not amounting to 
rape. 


adulterous intercourse. 

16. Defence. 

17. Honest belief. 


7 . Wife shall not be punished as abettor. 

1. Adultery.— In English law adultery is not an offence. If a man, 
who has been convicted of adultery with another man’s wife, continues his 
adulterous intercourse, he will be liable to a second conviction and punishment 
ior the fresh act notwithstanding that the woman had not returned to her 
husband’s protection after the conviction of her paramour. CJC 150 ( Emaji ). 
Xhe offence of v ‘adultery' 3 under Section 497 is not a.continuing offence. 
Every act of sexual intercourse amounts to an offence of adultery. 53 BOM 
69 (S. Tulshiram). See 1959 SC 436 in Note 1 to Section 498. 

For the establishment of the accusation of adultery, it is not necessary 
that some one who has seen the adulterous act must give evidence about it. 
What establishes an accusation pi adultery is, among other matters, evidence 
of prior or subsequent acts of undue familiarity and opportunities for adul¬ 
tery in the context of other evidence of circumstantial nature. (1810) 161 
ER 648 and 1951 (1) All ER 124 and AIR 1957 SC 176 followed. 

Where the evidence from wife dearly disclosed that her husband was on 
terms of indelicate familiarity and illicit intimacy with his spinster niece T, 
living in the matrimonial house of the spouse for a year or so, which was fully 
corroborated by the record of Rescue House showing admission of T y becom¬ 
ing pregnant by getting in connection with her uncle, and also by the admis¬ 
sion register of the Hospital where T gave birth to a child, denoting other 
spouse as ‘husband 3 of T. ° 

Held that the evidence was sufficient to establish the accusation that the 
husband had sexual intercourse with T as required by Section 10 (1) ( f) of 
Hindu Marriage Act. 

The evidence of a criminal is also necessary to be corroborated by some 
additional evidence rendering probable his own story. The same principle 
is applicable to a spouse filing suit under Section 10 (1) (/) of the Act, ac¬ 
cusing the other spouse of adultery, though the plaintiff may not be in the 
position of an accomplice. 

It is true that if a person (T) who is a party to an adulterous act were 
to make a confession (statement in Rescue House and Hospital where she 
delivered) that there was such adultery, that confession would be evidence 
against the other party (husband) to the act only if the party making the 
confession gives evidence about it. But the Court is not forbidden, while 
appreciating evidence before it, to use that confession to corroborate evidence 
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by wife in a suit under Section 10(1) (/) of the Hindu Marriage Act, 
accusing husband of adultery : 1916-2 KB 658, followed. 01 

2. Section 497 is constitutionally valid.— Section 497 is not void 
under Act 13 of the Constitution as sex is a sound classification and the Cons¬ 
titution permits special provisions in the case of women and children. AIR 
1954 SC 321 : SCJ 385 : Cr LJ 886 : 56 blr 1179 {Yusuf) which approved AIR 
1951 Bom 170 : 1952 BOM 449 : 53 blr 736 (Yusuf). 

3. Whoever.— The provisions of Section 497 are not restricted in their 
application, and applv to all classes of persons including Europeans. 22 Cr 
LJ 382 : 61 IC 238 (E. G . Hunter). 

4. Has sexual intercourse with a person who is and whom he 
knows or has reason to believe to be the wife of another man, -fe 

Note 4 to Section 498, The offender must have sexual intercourse with a 
woman who is and whom he knows or has reason to believe to be the wife of 
another man. It is not necessary that he should know who that other man 
is. It is sufficient if he knows or has reason to believe that the woman is 
married. 21 WC 13 ( Madhub Ghander) > See also Note 1. 

Direct evidence of the fact of adultery can rarely be possible. It has to 
be inferred from circumstances, but the circumstance must be such as to fairly 
justify the inference that sexual intercourse took place. Sexual intercourse is 
a necessary ingredient of the offence under Section 497. Nothing short of it 
would justify a conviction under that section. 92 Where a prisoner of adultery 
sets up in defence a Natra, contracted with the woman with whom he is alleg¬ 
ed to have committed adultery, in accordance with the custom of his caste, the 
question the Court has to determine is, whether or not the accused honestly 
believed, at the time of contracting the Naira, that the woman was the wife of 
another man. 5 BHCR 17 (Manohar Raiji ). 

According to the definition of “adultery” in Section 497, a man who 
commits an act of sexual intercourse with a prostitute or with an unmarried 
woman or with a widow or with the consent or connivance of the husband of 
the woman with whom sexual intercourse is committed is not guilty of adul¬ 
tery. AIR 1959 Cal 451 (Gomes) : 63 CWN 395. 

Where the accused knows that the woman is married to another person 
and that her marriage is not dissolved, sexual intercourse with her by him, 
whether with or without her consent, is an offence under Section 497. AIR 
1947 Nag 121 : 48 Cr IJ 43 : 1947 NAG 201 : 228 IC 1 ( Gul Mohammad). 

In order to make out an offence either under Section 497 or Section 498, 
Penal Code, it must be proved that the accused had sexual intercourse with 
or enticed a woman “who is and whom he knows or has reason to believe 
to be the wife of another man”. If the accused denies the fact altogether 
the prosecution is bound to prove both the fact of sexual intercourse and the 
fact that the accused knew that the woman was the wife of another man. The 
latter fact must be strictly proved as any other fact. It would mean that it 
would have to be proved that the woman was married in one of the approved 
forms of marriage recognized as valid by the law and custom governing the 
parties. Mere statement by witnesses that she was the wife of a certain per- 


91. AIR 1964 Mys 280 (Vedavally v. M. 
C. Ramiuwamy ). 

92. AIR 1935 Oudh 556 : 158 IC 6 : 36 


Cr LJ 1298 ( W. J. Phillips ). AIR 
1926 All 189 : 91 IC 533 ; 24 ALT 155 : 
27 Cr LJ 101 {Munir). 
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*fould not be enough. State v. Tek Ram, 1951 AWR fH G) 312. See 
Note 8 to Section 494. 


4-a. Wife.— Two things must be satisfied. (1) The woman must, be 
the wife ol another man, (2) Offender must know or have reason to believe 
that she is the wife of another man. If either of the elements is not satisfied, 
it is not adultery. There may be cases where a man believes a woman to be 
the wife of another man but the marriage may not be valid. See also last 
para in Note 4. 


To justify a conviction under Section 497, the actual fact of marriage 
must be proved in some way or another. The evidence that the man and 
woman spoke of each other as husband and wife and that some of those who 
were acquainted with them spoke of them as man and wife, proves nothing 
more than conduct and under Section 50, Evidence Act conduct alone is not 
sufficient to prove marriage. AIR 1915 Bom 294 : 16 Gr L] 213 ; 17 blr 75 • 
27 IC 837 (Bhagu). 


A woman is not the wife of a man within the meaning of Section 428 if 
their marriage is voidable. Consequently,‘the enticement etc. of such a 
woman is not indictable under the said section. A judicial order is not neces¬ 
sary to effect the cancellation of a voidable marriage among Sunnies. 93 


Divorce. —See Notes 7 and 7-a to Section 494. 


5. Without the consent or connivance of that man.— Connivance 
is the willing consent to conjugal offence of culpable acquiescence in a course 
of conduct reasonably likely to lead to offence being committed. Stroud’s 
Judicial Dictionary, Vol. 1, p. 374. There must be something more than mere 
negligence, than mere in-attention, than over confidence, than dullness of 
apprehension 'than mere indifference. There must be intentional concurrence. 94 
To sustain a conviction under Section 497 the complainant must not only 
prove that the accused had sexual intercourse with his wife but also that the 
act was done without his consent. Section 497 requires that the complainant 
should prove that the accused had sexual intercourse without the complai¬ 
nant’s consent or connivance. That means the burden is cast upon the prose¬ 
cution to prove that the sexual intercourse had been without the consent 
or connivance of the complainant himself. AIR 1953 Mad 422 ( Subramaniam) : 
Gr LJ 765. 


To constitute connivance mere negligence or inactivity will not suffice ; 
the facts established must lead to a direct and necessary inference that 
adultery would be committed with the person charged. They must show 
that the husband acquiesced in by wilfully abstaining from taking any steps 
to prevent that adulterous intercourse which, from what passes before his eyes 
or within his knowledge, he cannot but believe or Reasonably think, is likely to 
occur. They may not go to prove privity to the actual commission of the 
abultery. As pointed out by Lord Chelmsford in Gibbs v. Gibbs, lI H.fi 1, 
connivance is a figurative expression meaning a voluntary blindness to some 
present act or conduct, to something going on before the eyes, or something 
which is known to be going on, without any protest or desire to disturb or 
interfere with it. 95 - A man who enters the house of another at night with in¬ 
tent to commit adultery with his wife is guilty of an offence under Section 


93, 11 Cr LJ 674 : 8 IC 494 : 33 PVVR 
1910 (Butanda). 

94. 30 IJPM 2 {Allen). 


95. 
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and if in such a case it is shown that the husband was at the time of the 
occurrence absent from the house in the legitimate pursuit of his occupation, 
it may safely be presumed that he neither consented to nor connived at any 
adultery or immorality on the part of his wife. 9 * The husband was driven out 
from his house by his wife and he was supplanted by the accused with whom 
the wife lived. The husband saw this but preferred no complaint promptly ; 
but after 18 months filed a complaint and his silence for this period was not 
properly explained. It was held that the husband might be said to have 
connived at the adultery, that he was not the aggrieved husband who can have 
the adulterer convicted under Section 497 and that accused could not be 
convicted under that section. AIR 1934 Sind 10 : 35 CrLJ 816 (Cut. Md.). 

To constitute ‘"connivance” something more than, mere negligence by 
the husband is necessary. The Court cannot draw an inference of connivance 
from the fact that woman had been abandoned by the husband. 97 

6. Such sexual intercourse not amounting to the offence of rape.— 

To constitute adultery the sexual intercourse must not amount to rape. 

7. Wife shall not be punished as abettor.—Section 497 provides that 
the wife shall not be punished as abettor. See also 1952 BOM 449. The 
framers of the Code observe : “There are some peculiarities in the state of 
society in this country which may well lead a humane man to pause before he 
determines to punish the infidelity of wives.—They are married while still 
children : they are often neglected.—They share the attentions of a husband 
with several rivals.” Note Q, p. 171. 

8. Jurisdiction.— P filed a complaint under Sections 497 and 498 be- 
fore the Magistrate at C alleging that his wife was enticed away from his house 
in C by some unknown person to a place at L> which was outside the territorial 
jurisdiction of the Magistrate. It was also alleged that the accused had 
subsequently removed P’s wife from L to another place which was also outside 
the jurisdiction of the Magistrate and was living there in adultery with her. 
There was no allegation that the accused had seduced her in C or that any 
offence was committed by him within the jurisdiction of the Magistrate. I t 
was held that the case was governed only by Section 177, Cr. P.C. and not by 
Sections 178 and 184 and that therefore, the Magistrate had no jurisdiction to 
enquire into the complaint. AIR 1948 Gal 7 : 229 IC 115 : 48 Cr LJ 241 
(JT. A". Ram). 

9. Complaint by aggrieved person is necessary— See Section 199, 
Gr.P.C. and commentaries on Cr. P.C. (Section 199). See Note 13 to Section 494 
and 48 GAL 1105 (Idris). Before a criminal charge of adultery can be 
preferred, a formal complaint of that offence must be instituted in the manner 
provided by Section 199, Cr P. G. Therefore, where an accused person was 
committed to the Sessions to stand his trial on a charge preferred by a husband 
under Section 376, I.P.C. and the Sessions Judge at the trial added a charge 
of adultery under Section 497 and acquitted the accused under Section 376 
but convicted him under Section 497, it was held that the Sessions Judge had 
acted, without jurisdiction. The fact that the husband appeared as a witness 
in the prosecution of the offence of rape cannot be regarded as amounting to 
the institution of a complaint for adultery. 98 Where in a proceeding instituted 


96. AIR 1925 Lah 635 : 89 IC 319 ; 26 Cr 
I.J 1343 ( KalaRam ). 22 Cr LJ 266 : 
60 IC 666 ( Khanoon ). 

97. AIR 1963 Ori 60 {Pothi Goltari) : (1962) 


CUT 941. 

98. 29 CAL 415 (Chemon Garo) i in which 
5 ALL 233 (Kallu) was followed. 
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.by the police under Section 366, the husband of the woman appeared as a 
witness and askeduhe Magistrate trying the case to drop the proceeding under 
Section 366 as he intended to prosecute the accused under Section 498, it was 
held that the statement made by the husband, as a witness, fell within the defini¬ 
tion of complaint as defined in Section 4, clause (h) of the Code of Criminal 
Procedure and therefore a conviction under Section 498, treating the statement 
made by the husband as a complaint, was legal. 38 ALL 276 ( Bhawani Dal). 

If husband has abandoned his wife who lives in the same village with her 
father, complaint by father is not enough as the father cannot be said to have 
the care of the woman on behalf of her husband. 99 

10. Withdrawal of complaint.— Where the husband of a woman, with 
whom the accused was alleged to have committed adultery, professed himself 
unwilling to proceed with the prosecution and the Session Judge thereupon 
ordered the accused to be discharged, the Court, in the exercise of its discretion 
declined to interfere. 5 BHGR 27 ( Ramlo). 

11. Death of complainant— A criminal prosecution does not abate 
merely on account of the death of the injured party. 1 Where a complaint 
under Section 498 has been properly instituted by the husband, the Court is 
vested with jurisdiction to try the same, and the subsequent death of the 
husband cannot have the effect of destroying that jurisdiction. There can be 
no abatement of a criminal prosecution. 8 Cr LJ 190 : 1 SLR 27 (Nur 
Mahomed). 

12. Charge.—A charge of adultery, alleging commission of offence bet¬ 
ween two dates, is legal where it is impossible, in the circumstances of the case, 
to assign particular dates on which sexual intercourse took place. 5J CAL 488 • 
AIR 1924 Cal 616 (Bhola Nath. Milter), AIR 1935 Oudh 506 : 36 Cr LJ 1298.’ 
Ratanlal’s charge is defective because it. ignores the words -'who is’ in Section 
497. See Note 4-a. The charge should be as follows : — 

On or about—or between—and—(charge may ailege that the adultery 

was committed between two dates) at—you had sexual intercourse with_who 

is the wife of another man and whom you know or had reason to believe to be 
the wife of another man, without the consent or connivance of that man such 
sexual intercourse not amounting to the offence of rape and thereby com¬ 
mitted an offence punishable under Section. 497, I.P.C. etc. etc. 

13. Proof— See also Notes 4, 5 and 6, the headings of which are the ingre¬ 
dients to be proved. See Note 13 to Section 498. 

If there was no evidence that P and Q. occupied the same room, merely 
because they lived in one house, adultery cannot be inferred. 2 See Note 1 to 
Section 497. 

Letter written by complainant’s wife to accused, but not proved to have 
been received by accused is not sufficient evidence. AIR 1928 Gal 248 (R. 
Dorice). In a charge of adultery under Section 497, evidence of acts of adultery 
subsequent to the date of the act charged and at other places is admissible for 
showing the character of previous acts of improper familiarity between the 


99. AIR 1963 Ori 60 (Pothi Collari v. 220. 
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reused and the woman concerned. Direct evidence of the fact of adultery 
can rarely be possible. It lias to be inferred from circumstances, but the 
circumstances must be such as to fairly justify the inference that sexual inter¬ 
course took place. * It is a fundamental rule that it is not necessary to prove 
the direct fact of adultery ; because if it were otherwise, there is not one case 
in a hundred in which that proof would be attainable. It is very rarefy 
indeed that the parties are surprised in the direct act of adultery. In every 
case almost the fact is inferred from circumstances that lead to it by fair in¬ 
ference as a necessary conclusion ; and unless this were the case, and unless this 
was held, no protection whatever can be given to marital rights. What are 
the circumstances which lead to such a conclusion cannot be laid universally, 
though many of them, of a more obvious nature and'" of more frequent 
occurrence, are to be found in the ancient books : at the same time it is im¬ 
possible to indicate it universally ; because they may be infinitely diversified by 
the situation and character of the parties, by the state of general manner, and 
by many other incidental circumstances apparently slight and delicate in them¬ 
selves, but which may have most important bearings in the- decisions upon the 
particular case. The only general rule that can be laid down upon the subject 
is that the circumstances must be such as would lead the guarded discretion 
of a reasonable and just mind to the conclusion ; for it is not to lead a rash and 
intemperate judgment, moving upon appearances that are equally capable of 
two interpretations, neither is it to be a matter of irrational reasoning, which 
do not suggest things differently from what strike the careful and cautious 
consideration of a discreet man. The facts are not of a technical nature ; 
they are facts determinable upon common account of reason ; and their proper 
office of giving protection to the rights of mankind, if they let themselves loose 
to subtleties and remote and irrational reasonings upon such subjects. Upon 
such subjects the rational and the legal interpretation must be the same. 
AIR 1928 Pat 375 : 111 IG 762 (Sita Devi), Statements of the woman and 
evidence of witnesses that she and the accused were talking and laughing 
together are not proof of sexual intercourse. 1883 AWN 129 ( Ganri ). 
Accused took up his abode in. the house of another man’s wife, and there was 
evidence that for 15 days he and she slept in the same bed, and that there 
was considerable attachment between them. It was held that the evidence, 
although circumstantial, was amply sufficient to hold that sexual intercourse 
had taken place, and that the accused was guilty of an offence under Section 
497. 22 Cr LJ 382 : 61 IG 238 ( Hunter j. The provisions of Section 50 of 

the Evidence Act show, that where marriage is an ingredient in an offence, 
as in bigamy, adultery, and the enticing of married women, the fact of the 
marriage must be strictly proved. 5 CAL 566 (¥B) (Pitambur Singk). See 
also Note 14 to Section 494. 

In a prosecution under Section 497 or Section 498 it must be proved to 
the satisfaction of the Court that there is in existence a legal marriage before 
conviction can take place and a Court under the provisions of Section 50 of 
the Evidence Act, while not directed to exclude evidence of opinion 
expressed by conduct to prove such a marriage is directed not to base a 
finding that such a marriage has taken place upon the evidence of opinion 
alone. Outside that, a Court is at perfect liberty to arrive at a decision as 
to whether a legal marrriage is in existence, which is placed before it in the 
due course of law, and will decide upon such evidence whether such a 
marriage is or is not proved, when after considering the matter before it, it 
either believes it to exist or considers the existence so probable that a prudent 
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^ “ ought, in the circumstances of a particular case, to act upon the 
supposition that it does exist. Evidence which will satisfy one Court may not 
satisfy another, and any attempt to lay down a provision that such evidence 
as does not satisfy a particular Court shall be insufficient in the future to 
prove a similar fact before any other Court is to my mind an attempt to 
make law rather than interpret it. 4 It is not, however, necessary that any 
particular number of witnesses must be examined to prove the fact of 
marriage between two persons. Evidence of a husband and a wife that a 
marriage in fact took place between them can be accepted as sufficient to 
prove that fact and no presumption against the validity of such marriage 
will arise unless there is at least some suggestion that a particular part of 
the ceremony necessary to its validity was lacking. 5 Even though marriage 
between complainant and the woman is admitted by the accused, it must 
still be strictly proved by prosecution. 6 

Adultery with Q. cannot be inferred if there is no evidence to show 
occupation of the same room by Q and accused. 7 

14. Attempt. I here is no attempt if the wife is taken away by her hus¬ 
band before adultery is committed. 1902 PR 25. 

15. There can be a conviction for every act of adulterous 
intercourse. —See Note 1. But successive prosecutions should not be encour¬ 
aged. 1941 NLj 606. 

16. Defence.— Accused may show that one or some of the ingredients 

(headings of Notes 4-6) are not proved or that complaint is not by aggrieved 
person. ' 

17. Honest belief. —See Note 10 to Section 494. 

A custom of a particular caste, which permitted a woman in the 
life-time of her husband to contract a second marriage without his consent 
was invalid, and the re-marriage punishable, as regards the woman under 
Section 494 and the act of the man, who contracted the marriage and had 
sexual intercourse with her, was held to be punishable, as adultery, under 
Section 497. Reg v.fCarsan Goja (2 BHOR 117). In the case of the man, 
he would not be punishable if, at the remarriage, he honestly believed that 
the woman was not the wife of another man. Rea v. Manohar Raiii 
(5 BHCR 17). 1 BOM 97, 116 (Rahi). 

498. Enticing or taking away or detaining with crimi¬ 
nal intent a married woman. —Whoever takes or entices away 
any woman who is and whom he knows or has reason to believe to 
be the wife of any other man, from that man, or from any person 
having the care of her on behalf of that man, with intent that 
she may have illicit intercourse with any person, or conceals or 
detains with that intent any such woman, shall be punished with 
imprisonment of either description for a term which may extend 
to two years, or with fine, or with both. 


4. AIR 1927 Oudh 140 : 100 IC 535 : 28 
CrLJ311 (Raghupatsing/i). 

5. AIR 1937 Pat 219 : 166 IC 338 ; 38 

Cr IJ 213 {Aziz Khan). 


6. AIR 1928 Pat 481 : 29 Cr IJ 1045 
112 IC 469 (G. Paha), 
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7a. 

Such women. 


criminal intent a married woman . 

8 . 

Connivance. 

2. 

Whoever. 

9 . 

Jurisdiction. 

3. 

Takes or entices away. 

10 . 

Complaint of aggrieved person necessary , 

3a. 

Consent of women is immaterial. 

11, 

Death of complainant. 

4. 

Any woman ivho is and whom he knows or 

12. 

Charge. 


has reason to believe to be the wife of any 

13. 

Proof of marriage. 


other man. 

14. 

Finding. 

5. 

From that man or from any person having 

15. 

Section 498 continuing offence ? 


the care of her on behalf of that man. 

16. 

Section 498 minor offence. 

6. 

With intent that she may have illicit 

17. 

Sections 366 , 376 and 498. 


intercourse with any person. 

18. 

Abetment under Section 498. 

7. 

Or conceals or detains with that intent any 

19. 

Punishment. 


such woman. 

20. 

Kashmir Penal Code. 


1. Enticing or taking away or detaining with criminal intent a 
married woman. —Every word in the section and all its ingredients are 
important. The ingredients are the headings of Notes 2 to 7. See also AIR 
1954 Him P 39 : Cr LJ 845 (; Harikisan). 

The provisions of Section 498, like those of Section 497, are intended to 
protect the rights of the husband and not those of the wife. The gist of the off¬ 
ence under Section 498 appears to be the deprivation of the husband of his cus¬ 
tody and his proper control over his wife with the object of having illicit inter¬ 
course with her. The consent of the wife to deprive her husband of his proper 
control over her would not be material. It is the infringement of the rights of 
the husband coupled with the intention of illicit intercourse that is the essential 
ingredient of the offence under Section 498. It is true that the word “detains’ ’ 
inky denote detention of a person against his or her will ; but in the context of 
the section it is impossible to give this meaning to the said word. If the object 
of the section had been to protect the wife such a construction would obviously 
have been appropriate ; but since the object of the section is to protect the rights 
of the husband, it cannot be any defence to the charge to say that* though 
the husband has been deprived of his rights the wife, is willing to injure 
the said rights and so the person who is responsible for her willingness has 
not detained her. Detention in the context must mean keeping back a wife 
from her husband or any other person having the care of her on behalf of her 
husband with the requisite intention. Such keeping back may be by force ; but 
it need not be by force. It can be the result of persuasion, allurement or blan¬ 
dishments which may either have caused the willingness of the woman, or 
may have encouraged, or co-operated with, her initial inclination, to leave 
her husband. If the willingness of the wife is immaterial and it cannot be 
a defence in cases falling under the first three categories mentioned in 
Section 498, it cannot be treated as material factor in dealing with last 
category of case of detention mentioned in the said section. It may be 
that the wife was dissatisfied with her husband ; but where the evidence is 
that she must have been encouraged or induced not to go back to her 
husband because she knew that she would find ready shelter and protection 
with the accused and she must have looked forward to marry him and the 
accused in fact claimed to have married her, there can be no doubt 
that he intended to have illicit sexual intercourse with her. If having 
thus left the house of her husband she came to stay with the accused 
and he allowed her to stay with him, it can be said that he has “detained'’ 
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^fiefi/within the meaning of Section 498. AIR 1959 SC 436 which overruled 
43 Cal WN 980 and (1939) LAH 148 ; AIR 1939 Lah 295 : 40 Cr LT 760, and 
affirmed AIR 1957 Pat 295. 

2. Whoever. —See Note 3 to Section 497. 

3. Takes or entices away.— See also Note 7. See also commentary 
on Section 361. To bring Section 498 into operation there must be some 
influence operating on the woman, or co-operating with her inclination at the 
time the final step is taken which causes a severance of the woman from her 
husband for the purpose, of causing such step to be taken. 8 Section 498 has 
been enacted for the protection of the husband’s rights and any disposition of 
the woman or any consent or willingness on her part would be perfectly 
immaterial to the guilt of the prisoner. It is enough to constitute an offence 
under Section 498 that the woman left her husband’s house or that she was 
afterwards seen passing along with the accused. It is not shown that she 
left by reason of any act or assistance proceeding from the accused. The gist 
of the offence under Section 498 is in depriving the husband of his proper 
control over the wife for the purpose stated in the section, but as wehave pointed 
out, there is no reasonable evidence in this case from which it can be said that 
the woman was not acting as a free agent throughout or that she was not at 
liberty to leave, the house or that any allurement or inducement or encourage¬ 
ment was held out to her by the accused to stay away from her husband. 
Even if it be supposed that there was ‘faking’ within the meaning of the 
section, there must be evidence to show that this was with criminal intent. 9 

In order that a person should be made liable for an offence under Section 
498, it is not necessary that there should be any enticement. All that is 
required is that if any person “takes away ” another man’s wife with the intent 
that she may have illicit intercourse with him, then the offence is completed. 

' There must be some influence operating on the woman, or co-operating with 
her inclination at the time the final step is taken which causes a severance of 
the woman from her husband, for the purpose of causing such step to be 
taken. 10 There is no definition in the Code of the word “taking”. It 
apparently is intended to mean something different from “enticing”. It 
cannot mean “taking by force”, because this would amount to abduction. 
A case under Section 498 is sufficiently established, if it can be shown that the 
accused personally and actively assisted the wife to get away from husband’s 
house or from the custody of any person who was taking care of her on behalf 
of the husband. Of course, the “taking” must be with the “intention” stated 
in the section. Where the accused not only provided the means by which 
she got away from her relation’s house, namely, the boat, but he brought it to 
the house and himself went away with the girl in the boat from the house and 
both of them stayed in another house at night. It was held that he “took” 
the girl away within the meaning of the section. The fact that the accused 
and the girl stayed together at night at a relation’s house is sufficient to show 
that there was criminal intent within the meaning of the section 37 Cr .LI 
28 : 159 IC 140 : AIR 1935 Cal 677 : 39 CWN 1280 (, Jmnendra Nath) . 

A husband who openly discarded his wife for many years and recognised 
her as a free agent to go where she liked, has no ground for complaining under 
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..Op tion 498 eveh if she is enticed away by another man from her father’s 
house where she lives. In such a case it cannot be said either that her father 
has the care of her on behalf of her husband or the man enticing her away 
had the knowledge or belief of her being the wife of the complainant. 11 
Where the accused takes away a girl from the care of her mother with her 
mother’s consent, it is not taking or enticing away within the meaning of 
Section 498. 12 A conviction under Section 498 is not bad merely because the 
husband connived at the taking away or concealing of the wife. 15 There must 
be evidence to show that the accused took or enticed away the woman. The 
mere fact that the wife went away of her own accord from her husband’s 
house, and was accompanied a part of the way by the accused, is not sufficient 
to show that the accused took or enticed the woman away within the meaning 
of the section. There must be some tangible evidence of taking or enticing. 14 
There must be an intention that the woman should leave her husband’s 
control without any definite intention that she should return to him or an 
intention that she should remain away indefinitely. 15 

3-a. Consent of the woman is immaterial. —The offence contem¬ 
plated by Section 498 is complete if it appears that the accused went away 
with the woman in such a manner as to deprive her husband of his control 
over his wife : the fact that the woman accompanied the accused of her own 
free will does not diminish the criminality of the act. 4 blr 435 (Jan 
Mahomed). In cases under Section 498, Penal Code, the fact that the girl 
went away of her own accord is immaterial. 16 Section 498 has been enacted 
for the protection of the husband’s rights and any disposition of the woman 
or any consent or willingness on her part would be perfectly immaterial to the 
guilt of the prisoner. 17 

4. Any woman who is and whom he knows or has reason to be¬ 
lieve to be the wife of any other man. —See Notes 4 and 4-a to Section 
497. See last para in Note 4 to Section 497. 

Validity of marriage. —See commentaries on Hindu Law, Mahomed an 
Law etc., and also commentary on Section 494. (Notes 3, 4, 5, 6, 7 and 14 
to Section 494). 

The prosecution proved that the complainant married K eleven or twelve 
years ago in Nepal, to which country both parties seem to have originally 
belonged. The prosecution also proved that complainant and A''had lived 
together as husband and wife ever since the marriage, and that they had been 
recognised as husband and wife by their caste-fellows. There is also definite 
evidence that all the usual ceremonies were performed at the marriage. In 
these circumstances it must be presumed till the contrary is shown that K is 
the lawful wife of the complainant. There was no reason why a marriage 
between a Banya and the illegitimate daughter of a Brahman father and Banya 
mother should not be valid according to Hindu law, especially when the 
marriage was recognized by the caste to which the husband belonged. 34 
ALL 589 (Madan Copal). A woman is not the wife of a man within the 
meaning of Section 498, if their marriage is voidable. Consequently, the 
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_ r . c 9 ■ * — not indictable under the said section. 18 

Wite means lawful wife. Marriage must be a legal one. 1893 PR 17 
( Makandi ). Customary' cohabitation ot a man and woman under Alayasan- 
thana law is not legal marriage. 6 MAD 374 IKnraga). 


V\ hei e the husband of a woman absolutely abandons her, and she marries 
another man by a marriage which is recognized as valid among the people to 
which the parties belong, the second husband of the woman has full authority 
to institute complaint for enticing the woman away. 19 In order to sustain 
a conviction under Section 498, there must be evidence that the accused 
knew that the woman was the wife of another man ; mere presumption that 
he must have known this is not sufficient. 29 Among Rathi Rajputs of the 
Kangra District janjhardm marriage is valid. The remaining point is whether 
the appellant knew of this marriage. In regard to this, it has to be consi¬ 
dered that he has known for some years and lived near her, and the Magis¬ 
trate was justified in presuming knowledge on his part. 21 Where a man and 
a woman lived together as man and wife, there is a presumption that they 
were legally married, and even though they belong to castes or classes which 
ought not to intermarry, nevertheless, factum valet quod fieri non debuit applies. 22 
Before a conviction can take place under Section 498 it must: be established 
that the person accused knew or had reason to believe the person enticed 
away to be the wife of some other man. 28 The marriage’of"a Muhammadan 
woman before expiry of the period of Iddat is null and void. 24 


A Mahomedan marriage is immediately dissolved on one of the parties 
to that marriage renouncing the faith of Islam. So where a Mahomedan 
married woman renounced her religion and is then taken away by other 
persons they pannot be guilty under Section 498. AIR 1933 All 433 : 145 
IC 156 : 34 Cr LJ 869 (Karan Singh). See Note 8 to Section 494. 


5. From that man or from any person having the care of her on 
behalf of that man . It is an essential ingredient of an offence under Sec¬ 
tion 498 that the person concerned shall have been taken or enticed from a 
person having the care of her on behalf of the husband. 25 A woman was 
discarded by her husband and was living with her father and brother. She 
was not happy. She fell in love with the accused who was her next door 
neighbour and both of them eloped to another place. The accused having 
been convicted under Section 498 it was held that there was no enticing! 
that the elopement was a joint adventure in which the motive force was 
mutual affection. AIR 1937 Bom 186 (Ram Narayan). 


Where a wife was in charge of her mother and there was no quarrel bet¬ 
ween the husband and the wife, the charge of the mother could only be on 
behalf of the husband and a person who took the wife away from her mother 
would be guilty under Section 498. 1 Weir 573 (A. Munisami). 


A wife living in her husband’s house hired by him for her occupation 
and at his expense is, during his temporary absence, living under his protec¬ 
tion so as to bring the case within Section 498, provided the seducer knew or 


18. 


19. 


20 . 


21 . 


11 Cr LJ 664 : 8 IC 494 : 133 FWN 
1910 {Bulanda). 

AIR 1930 All 834 129 1C 370; 32 
Cr LJ 315 : AIR 1930 All 1492 (Astofi). 
AIR 1920 Cal 979 : 22 Cr LJ 412 : 61 
IC 652 ( Batiram). 

20 Cr LJ 554 ; 51 IC 042 : 10 PR 
1919 {( Gobindu). 


22 . 


28 


23. 


24. 


25. 


AIR 1927 Rang 261 ; 104 IC 708 
Cr LJ 868 (Anandaw). 

AIR 1931 Lah 194 : 32 Cr LJ 1210 : 
134 IC 589 (Hamad). 

13 Cr LJ 136; 131 IC 824:1 PWR 
1912 {Isa). 

1937 BOM 244 : 39 blr 61, 6® 
(H. Kapur ). 
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^hatlreason to know that she was the wife of the man from whose house he 
took her or on whose behalf the person from whom he took her had charge 
and also provided that he took her with the intent specified in the section. 
5 WC 50 (Mutty Khan). 

6. With intent that she may have illicit intercourse with any 
person —A person who entices away a married woman from her husband’s 
house with intent that he might dispose of her in marriage to some one else, 
commits an offence under Section 498. 38 According to the Mahomedan law 
the remarriage of a married woman is only invalid and not void but as that 
woman does not become the wife of the person she remarries, therefore any 
intercourse between the remarried woman and the person she remarries is 
illicit and as the intention ol the person enticing away the woman is to re¬ 
marry her the intent would therefore be, that she should have illicit inter¬ 
course. A person who entices away a married woman to dispose of her in 
marriage always commits an offence under Section 498. 27 

7. Or conceals or detains with that intent any such woman. 

The word ‘detain’ in Section 498 means to keep back and consequently im¬ 
plies some positive act on the part of the person accused of detaining. It is 
not necessary that cleten tion should be brought about by physical restraint, 
it may be brought about even bv blandishments and allurements, something 
akin to <enticement'' mentioned in the first part of the section. There must 
be either physical restraint or some influence exercised by the accused on the 
mind of the woman, inducing her to keep away from her husband. But 
where a woman of her own free will desires to keep away from her husband 
and to stay with the accused, there can be no detention in any sense of that 
word. Once the free will of woman is established, any help or assistance 
rendered by the accused cannot be regarded to constitute detention. Pro¬ 
viding maintenance, affording shelter and rendering assistance in various 
ways are no doubt matters which are relevant as evidence of allurement 
and inducement, but they are by no means conclusive. The problem 
that has to be ultimately determined in every case always remains, whe¬ 
ther woman was a free agent or whether she was being influenced by the 
accused. 28 The word “detains” means by derivation and according to the 
ordinary use of language “keeps back”. But there maybe various ways of 
keeping back. It need not necessarily be by physical force. It may be by 
persuasion or by allurements and blandishments. But the use of the word 
does require that there should be something in the nature of control or influ¬ 
ence which can properly be described as a keeping back of the woman. 
58 BOM 88 (M. Fula). See also AIR 1959 SC 436 in Note 1. 

Detention means keeping back. This may take place either by physical 
force, that is to say, the person detained is kept back by physical force or 
threat, or it may be due to deception practised on the person concerned, or 
it may be due to inducement or persuasion, that is to say, a rosy picture may¬ 
be painted before the person concerned and on account of this rosy picture 
the person concerned remains in the house, or money may be offered by way 
of inducement, or it may be even an offer to marry. All this and many 
others may well be inducement or persuasion which would ultimately keep 
back the individual concerned and so long as that individual is under the 
influence of that persuasion or inducement and is thus kept back, he must be 


26. AIR 1915 All 120 (1) : 16 Cr LJ 315 : 
28 IC 651 : 13 ALJ 251 {Manmng). 

27. AIR 193! Lah 19+ : 32 Cr LJ 1210 : 


28. 50 Cr LJ 82 : AIR 1949 All 23 : 1948 
At J 486 ( Bhopan ) . 


134 IC 589 {Hamad). 
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emed to be detained. Where there is no evidence how the complainant’s 
wife left the house but there is evidence that one of the accused married com¬ 
plainant's wife, this could only have been because he had offered to marry her 
and she had agreed to marry him. Thus, there was persuasion or induce¬ 
ment by reason of which she remained in the house of the accused. That 
being so, she was detained within the meaning of that word in Section 498. 
It is not necessary to frame a charge under Section 34, Penal Code, for the 
purpose of convicting a person under Section 498/34, Penal Code, provided 
the facts and circumstances of the case establish the common intention. 
AIR 1957 Pat 285. 

Having regard to the fact that Section 498 deals with one of the offences 
relating to marriage, the word 4 ‘detains 55 in that section means any act of 
the offender which has the effect of keeping the woman back from her hus¬ 
band. The mere fact of the woman keeping back from her husband would 
be immaterial unless it can be said to have been brought about by the alleged 
offender. And whether it has been so brought must depend on the facts and 
circumstances of each case. However the effect in question will be deemed 
to have been brought about by the offender when it is his act, however 
insignificant, that turns the balance in favour of the woman keeping back 
from her husband. That being so, however determined may a woman be 
not to go back to her husband, whether due to ill-treatment, infidelity or any 
other cause, the offender will be deemed to have detained her if he offers 
her the facility, , food and shelter, which enables her to keep back from 
her husband. 89 

The word "detention” in Section 498 is ejusdem generis with enticement 
and concealment. It does not imply that the woman is being kept against 
her will but there must be evidence to show that the accused did something, 
which had the effect of preventing the woman from returning to her hus¬ 
band. 30 The word “detains”, in Section 498 clearly implies some act on the 
part of the accused by which the woman’s movements are restrained and this 
again implies unwillingness on her part. Detention cannot include persua¬ 
sion by means of blandishment or similar inducements, which would leave the 
woman free to go if she wished. The word "detains’ cannot be reasonably 
construed as having reference to the husband. 31 

Accused married a woman whom her relative represented to be a widow. 
The complainant claimed the woman as his wife and demanded her from the 
accused. She denied that she had ever seen the complainant, or had had 
anything to do with him and deliberately walked into accused’s house. 
Accused was convicted under Section 498, for detaining the woman with un¬ 
lawful intent knowing or having reason to believe that she was the wife of the 
complainant. It was held that the ‘conviction’ could not be sustained as the 
woman’s attitude showed that she was not being detained by the accused 
with or without justification, having determined to stay with him and not 
submit to the complainant and that the accused did not have “reason to 
believe” that she was the wife of the complainant. 32 There can be no 
detention where a woman is living with a man of her own free will and 
refuses to go back with her husband and the person with whom she thus lives 
is not guilty of an offence under Section 498 as the chief element which cons- 


29. 


30. 

31. 


AIR 1954 Him P 39 CBari Khan) 
which relied on AIR 1933 Bom 489, 
AIR 1938 Pat 432, AIR 1934 Sind 72. 
1937-1 CAL m (Prithi Missir ). 

40 Cr LJ 760 : AIR 1939 Lah 295: 183 


32. 


TO 318 (Harnam Sing). AIR 1953 Punj 
263 : Cr LJ 1802 ( Chandiram ) which 
followed 1939 LAH 148. 

AIR 1920 All 43 : 21 Cr LJ 417 {Lack- 
■ man ). ■ 
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tutes the offence under the section is wanting. 33 The word “detains’ ’ 
means “keeps back”. But there may be various ways of keeping back. 
It need not necessarily be by physical force ; it may be by persuasion, or by 
allurements and blandishment. But the use of the word does require that 
there should be something in the nature of control or influence which can 
properly be described as a keeping back of the woman. It would obviously 
be extremely difficult to prove that a man who picks a woman up in a brothel 
and takes her to his house can be said to have detained her in any sense of 
the term. AIR 1940 Cal 477 : 1940-2 GAL 93 : 41 Cr LJ 954 : 191 IC 632 
(JB. B. Sarkar). 

‘Conceals or detains 5 , may, and were intended to he, applied to the 
enticing or inducing a wife to withhold or conceal herself from her husband 
and assisting her to do so as well as to physical restraint or prevention of her 
will or action. Depriving the husband of his proper control over his wife for 
the purpose of illicit intercourse is the gist of the offence just as it is of the 
offence of taking away a wife under the same section, and a detention 
occasioning such deprivation may be brought about simply by the influence 
of allurements and blandishments. 34 If a married woman of her own free 
will chooses to remain in the accused’s house for an immoral purpose, the 
accused cannot be held to be guilty under Section 498. 35 The accused at first 
detained the complainant’s wife in his house with a view to having illicit 
intercourse with her, and having been seduced by the accused, she felt some 
natural reluctance to return to her husband and declined to do so. It was 
held that the accused was rightly convicted of an offence under sSection 498. 86 
Providing shelter for a married woman is such an inducement as to amount to 
detention within the meaning of Section 498. Where a married woman was 
found living in the house of the accused for some time and sexual intercourse 
between them had taken place, it was held that there was persuasion or 
inducement of the woman as would come within the meaning of the word 
‘detention*. 37 The complainant’s wife left him and went willingly to live 
with the accused. The complainant did not take any steps for her recovery 
for about 15 years. It was held that the woman cannot under the circum¬ 
stances be held to have been ‘detained’ by the accused within the meaning of 
Section 498 and that the accused was not guilty of an offence under the 
section. 38 In order to sustain a conviction under Section 498 it must be 
established that the woman had been enticed away from her husband’s house 
and that she was detained for the purpose of illicit intercourse. The mere 
fact that she was seen outside the accused’s house is not sufficient. AIR 
1920 All 33 : 21 Cr LJ 383 : 55 IC 863 ( Deonandan). 

7*a. Such woman. —The expression “any such woman” in the latter 
part of Section 498 refers to a woman “who is or whom he (the accused) 
knows or has reason to believe to be the wife of any other man” mentioned 
in the first part of the section and not to a woman who had been taken or 
enticed away from her husband. 39 


33. AIR 1926 All 194 (1) : 29 Or LJ 273 : 
107 IC 689 (Ochachal). 

34. AIR 1937 Lah 617 ; 38 Cr LJ 576 : 
168 IC 607 (Md. Aslam Khan). 1 Weir 
571: 4 MHO 20. 

35. 35 Cr LJ 932 : AIR 1934 Oudh 258 
(Md. Husain Khan). 

36. 34 Cr LJ 729 : 144 IC 213 : AIR 1933 
Oudh 256 (Ganesh Prasad). 

37. AIR 1938 Pat 432 : 39 Cr LJ 952 : 177 


IC 70 6 (Banarsi Rant). 

38. 28 Cr LJ 703 : 103 IC 559 : 1 LK 
235 : AIR 1927 Oudh 318 (Ahdul 
Wahid Khan). 

39. 1940-2 CAL 93 : AIR 1940 Cal 477 : 

41 Cr LJ 954 ( B . B. Sarkar). 10 ALL 
580 (Niadar) : i 891 PR 16 (Ala Baksh). 
AIR 1937 All 353 : 38 Cr LJ 621 : 
168 IC 833 (Jaganmth Gir ). ' 
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8. Connivance. —A conviction under Section 498 is not bad merely 
because the husband connived at the taking away or concealing of the wife. 
AIR 1920 Pat 522 : 54 IC 619 : 21 Cr LJ 139 ( Ganeshram ). 

9* Jurisdiction. —A complaint under Section 498 for detaining a 
woman for the purpose of illicit intercourse can be enquired into only in the 
District where such detention occurs, as Section 181(4), Cr. P. C. refers only 
to cases of kidnapping and abduction, offences dealt with in Sections 359 to 
369, but not to offences under Ch. 20, I. P. C. AIR 1918 Lab 357 (o) : 19 
Cr LJ 438 (Jas want Singh ). 

P filed a complaint under Sections 497 and 498 before a Magistrate at 
C alleging that his wife was enticed away from his house in C by some un¬ 
known person to a place at L, which was outside the territorial jurisdiction 
of the Magistrate. It was also alleged that the accused had subsequently 
removed P’s wife from L to another place which was also outside the juris¬ 
diction of the Magistrate and was living there in adultery with her. There 
was no allegation that the accused had seduced her in C or that any offence 
was committed by him within the jurisdiction of the Magistrate. It was held 
that the case was governed only by Section 177, Cr. P. C. and not by Sections 
178 to 184 and that, therefore, the Magistrate had no jurisdiction to enquire 
into the complaint. 10 See also Note 15. 

10. Complaint by aggrieved person necessary.— See Section 199, 
Cr. P. C. and commentaries on Cr. P. C. Section 199. .S'^Note 13 to Section 
494 and Note 9 to Section 497. See Note 16. If there is no complaint by 
aggrieved person, Police cannot file charge sheet. 2 Weir 235. Where a 
minor girl leaves the immediate custody of her lawful guardian for a tem¬ 
porary purpose she will be deemed to be still in his keeping for the purpose 
of Section 361. There must, however, be a point of time after which it 
could no longer be held that the girl, while out of the immediate custody of 
the guardian, could still be deemed to be in his keeping. Such a point of 
time must inevitably be, to some extent, arbitrary. 22 PAT 263 ( Banamali ). 
The word “complaint.*’ referred to in Section 199 of the Cr, P. C. means a 
4 ‘complaint’’ as defined % Section 4, Cl. (A) of that Code. 30 CAL 910 
FB [Tara Prasad Laka), Where an accused was tried on a charge under 
Section 366, I. P. G. he could not he convicted of an offence under Section 
498 of the Code in the absence of a complaint made by the husband under 
that section and that the fact that the husband appeared and gave evidence 
for the prosecution at the trial under Section 366-A could not: take the place 
of a complaint by the husband which is necessary. 11 A woman left her 
husband’s house and thereafter resided with her father from -where she es¬ 
caped and went away with the accused. The brother of the woman having 
prosecuted the accused for an offence under Section 498,1. P. G., it was 
held that the woman’s father and brother were acting on their own authority 
and not by the authority of her husband and consequently the complaint 
was not competent under Section 199, Cr. P. C. 1937 BOM 244 ( Ram 
Narayan) 

For a conviction under Section 498, L P. G., it is necessary that there 
should be a proper complaint by the husband as required under Section 199, 
Cr. P. C., but it is not necessary that the complaint should specify also the 
section under which it has been made. What is necessary under Section 4(A), 
Cr. P. C. is only this much that the complaint should mention the allegations 

40. AIR 1948 Cal 7 : 229 IC 115 : 48 Or 1J 41. AIR 1940 All 201 : 41 Cr LJ 499c 


247 (K, K. Ram). 


187 IC 690 {Haidar Alt), 
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^ which if‘-{h:oye4* ^outcjt ^eonstitutS an offence under Section 498, I. P. G. 
Where Afrq facj& stated in the complaint make out a case under Section 497 or 
Sectioty498,I.- P. QVhhd also offences under some other sections of the Code, 
\ it x capii^t he Said that the-complaint was not a proper complaint as contempla¬ 
ted ’in Section 199’\ Ci*. P. C. and therefore no cognizance of such offence 
k could betaken by the Magistrate. AIR 1958 All 76 (Shyam Lai) which relied 
on All 4.72-and AIR 1934 Lah 945. 

'Af^ice of complaint, oral or written, that: the accused’s purpose was to 
have illicit intercourse with her daughter or the statement as to puberty is 
fatal to conviction under Section 498. AIR 1924 Mad 323 : 74 IC 949 : 
24 Gr LJ 837 (Arunachalam ). 

•* •* 

Where a husband had divorced his wife before making a complaint 
under Section 498, the accused was acquitted. 1879 PR 27 ( Hukamdin ). 

11. Death of complainant.— Note 11 to Section 497. 

12. Charge .—Where in a prosecution under Section 498, the accused 
were not charged with knowledge or reason to believe that the abducted woman 
was a married woman and the accused knew that they were charged with and 
what it was necessary for the prosecution to prove, it was held that this fact 
by itself would not affect the case. 42 If accused was fully aware.at the time 
of his trial that the acts charged against him as constituting an offence under 
Section 498 were both the actual abduction of the woman and also her subse¬ 
quent illegal detention and concealment. He was not prejudiced in his de¬ 
fence because the charge in itself related merely to the abduction of the 
woman. 43 RatanlaPs charge is defective as pointed out in Note 12 to Section 
407. The charge should follow the words of the section. See Appendix 
‘Charge 5 . 

Model charge. -— You —on or about—at™, [took or enticed away (from 
RS) (from FG who had the care of PQ, on behalf of RS)\ [concealed or de¬ 
tained] P(l ; who was and whom you knew or had reason to believe to be the 
wife of RS, with intent that she may have illicit intercourse with any person 
and thereby committed an offence under Section 498, I. P. C. 

Note.— Select the alternative brackets. 

13. Proof of marriage. — See Note 14 to Section 494. The fact that 
the marriage of the enticed with the complainant was voidable at the option 
of the enticed, is not a defence to a charge under Section 498 unless it is also 
shown that, that option was exercised before the enticement. AIR 1928 Lah 
898 : 29 Or LJ 762 : 110 IC 794 (Fatal Dad). See also Note 13 to Section 
497. 

Court should not reject the evidence of the witnesses related to the com¬ 
plainant merely because they were relations. After all it must be remembered 
that some witnesses had to be examined on the question of marriage and who 
else could prove the marriage better than the relations of the complainant 
himself. Where, to prove a marriage which had taken place long ago, the 
name of the person who performed the Nikah was given but he could not be 
examined as he was dead but a witness to the marriage was examined, who 
deposed to the effect that the marriage had taken place, that Nikah was per¬ 
formed and that the Kazi wrote down on a paper the contract of marriage. 


42. AIR 1927 Lah 432 : 28 Or LJ 419 
101 IC 45 (Allah Din). 


43. 15 Cr LJ 524 : 24 IC 836 (Lai Khan) 
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/ was-held that this was quite sufficient to establish the fact that there was 
marriage. Where the evidence simply was that R had married once before 
she married the complainant but there was no evidence to show how the first 
marriage came to an end, it was held that in the circumstances it could not be 
said that the former marriage subsisted and, therefore, the second marriage 
must be deemed to be illegal. 

The mere fact that R was married once before did not necessarily show 
that the subsequent marriage was not legal because the former marriage might 
have legally ended either by divorce or death. AIR 1957 Pat 285. See Note 8 
to Section 494. 

14. Finding. — If possible there should be a clear finding whether the 

offence is of Taking or enticing away’ or of 'concealing or detaining’. 22 WC 

72 (M. N. Roy). 

15. Section 498 s Continuing offence. —■Detention of a married woman 
is a continuing offence and a person committing such an offence is always 
liable to prosecution except for any period in respect of which he has been 
found innocent, and therefore a previous acquittal for detention on one occa¬ 
sion does not bar a subsequent trial under Section 403, Cr. P. C. AIR 1921 
Lah 186 : 73 IG 524 {Nadar). 

The Taking’ under Section 498 is not a continuing offence but is complete 
as soon as the person concerned is out of the keeping or control of the guardian. 
The same applies to enticing also. No doubt, enticing in itself may be a 
continuous process, but enticing from a particular person cannot be so, i.e. it 
cannot continue after that person’s control lias ceased. The word ‘ordinarily’ 
in Section 177, Cr. P. C, means ‘except where provided otherwise in the 
Code’. AIR 1937 Bom 186 (.Rdmanarayan B. Kapur). 

16. Section 498 is a minor offence compared to Section 366.— 

The intention of the law is to prevent Magistrates inquiring, of their own 
motion into cases connected with marriage unless the husband or other person 
authorized moves them to do so. But when the husband is complainant and 
brings his complaint under Section 366, a conviction under Section 498 may 
properly be had if the evidence be such as to justify a conviction for the minor 
offence, and yet insufficient for a conviction for the graver one. 20 GAL 
483 (J. Shikh). See Note 17. 

17. Section 366, Section 376 and Section 498. —A person who is 
prosecuted under Sections 366 and 376 cannot be held to be guilty* of having 
committed an offence under Section 498 where the offences with which he 
was charged are not established. AIR 1940 All 201 : 41 Or LT 499 * 187 
IG 690 {Haider Ali). See Note 16. 

18. Woman cannot be guilty of abetment under Section 498.— 

When a man is convicted of enticing a woman under Section 498, the 
woman cannot be guilty as an abettor. 26 MAD 463 ( Balambal ). 1 Weir 
574. 1883 PR 11 ( Nathasing). See Note 20. 

19. Punishment. —When the woman is an active abettor in her own 
abduction, the sentence should be a light one. 44 Where evidence showed that 


44. AIK 1927 Lah 91 ; 28 Cr LJ 52 : 99 IC 84 {Changi) 
( Lqlkhan ). 


15 Cr LJ 524 : 24 1C m 
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prl was unchaste, the sentence must bo lenient, 45 See AIR 1959 SC.436 m 
Tote II in Apx. J, which reversed AIR 1957 Pat 285. 

Accused who was found guilty of an offence under Section 498 was senten¬ 
ced to six months’ rigorous imprisonment. Further it was found that though 
he had promised to return the complainant’s wife, he did not do so but coceal- 
ed her. It was held that a sentence of six months’ rigorous imprisonment was 
not excessive and that the imprisonment of one month and 12 days which he 
had already undergone was not an adequate punishment for the aggravated 
offence which he had committed. 40 Where in a case under Section 498, the 
husband and wife were not on good terms and the wife had a sheer contempt 
for her husband who did not care much about her and took no action on the 
commission of the offence till the lapse of many months, it is not. necessary to 
inflict a heavy punishment on the accused. 47 Where a woman of undoubted 
bad character who is married to an immature boy is abducted and is detained 
not against her wishes, the accused should be treated leniently. 48 Where the 
accused is convicted of an offence under Section 498 and it appears that the 
woman not being on good terms with her husband went to accused of her 
own accords a sentence of one year’s rigorous imprisonment is too severe. 
11 Cr LJ 597 : 8 IG 226 : 33 PLR 1910 ( Rasulkhan ). 

20. Section 498 2 Raitbir Penal Code in Kashmir.—In the State of 
Kashmir an elopement which was the result of joint adventure by a married 
woman with a lover would, in view of the addition to Section 498, R.P.C. that 
in such cases the woman would be guilty as an abettor, certainly come within 
the mischief of Section 498, R.P.G. If a married woman whose husband is 
living were to elope with another person, both of them will be guilty under 
Section 498, R.P.G. The fact that the woman with her own free will has 
chosen to stay with the accused and that she is a free agent to leave him any 
moment she likes, would make not the slightest difference, since the wife is 
also liable to be dealt with as an abettor. 1955 JK 18 : Cr LJ 1188 ( Kesar ). 

Chapter XXI 
OF DEFAMATION 

499. Defamation :—Whoever by words either spoken or 
intended to be read, or by sign or by visible representations, makes 
or publishes any imputation concerning any person intending to 
harm, or knowing or having reason to believe that such imputa¬ 
tion will harm, the reputation of such person, is said, except in the 
case, hereinafter excepted, to defame that person. 

Explanation1 —-It may amount to defamation to impute any¬ 
thing to a deceased person, if the imputation would harm the 
reputation of that person if living, and is intended to be hurtful 
to the feelings of his family or other near relatives. 

v\ Explanation 2 —It may amount to defamation to make an 

v imputation concerning a company or an association or collection 
of persons as such. 
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imputation in the form of an alternative or 
^pressed ironically, may amount to defamation. 

explanation 4— No imputation is said to harm a person’s repu- 

ion of nfhZ t* imp f ation d j rcctl y or indirectly, in the estima- 
nerJor! ,i ° We [ S th ? moraI or intellectual character of that 
?aste oV rff ) ?Wer u- the Cha f acter ofthat Person in respect of his 

causedh a r ng ^ 01 n ° VV i erS the Credit of lhat Person, or 
«rZTi be . b eheved that the body ofthat person is in a loath¬ 
some state, or m a state generally considered as disgraceful. 

Illustrations. 


[a) to bebelieved ff* { ™ never ,* tolc B ’ s watch ” intending to cause it 

k) believed Aat'/^o/e «’/ { wateh tCfl TI G 10 % intend ' n g to cause it to be 
of thl excepliOTs ' 1 ^ ' S defamatlon > it falls within one 

U) rUa fh 8 T^ ^l! B>S watEh - intending it to be 

of the exception? B rh,S " defamat,0I1 > unless it falls within one 


Inrsi exception— -Imputation of truth which public good 
requires to be made or published. -It is not defamation to 
impute anything which is true concerning any person, if it be for 
Py bllc g° od f hat tbe imputation should be made or published. 
Whether or not it is for the public good is a question of fact. 

Second exception— Public conduct of public servants.— It is 

not. defamation to express in good faith any opinion whatever 
respecting the conduct of a public servant in the discharge of his 
public functions, or respecting his character, so far as his character 
appears in that conduct, and no further. 


exception— Conduct of any person touching any 
public question.— It is not defamation to express in good faith 
any opinion whatever respecting the conduct of any person tou¬ 
ching any public question, and respecting his character, so far as 
lus character appears in that conduct, and no further. 

Illustration 


., >»t defamation in A to express in good faith any opinion whatever resnectimr ?», 

conduct m petitioning Government on a public question, in sivninir a mmitittnn ,-j. 1 - v 

on a public question, in presiding or attending afsuch 

■Society which invites the public support, in voting or canvassing fora partfcu a candldalc 
for any situation m the efficient dischrge of (he duties hf which the publics interested “ 

Fourth exception Publication of reports of proceedings of 
Courts.- If is not defamation to publish a substantially true 
report of the proceedings of a Court of Justice, or of the resu lt 
of any such proceedings. 


Explanation A Justice of the Peace or other officer holding an 
enquiry m open Court preliminary to a trial in a Court of Justice 
is a Court within the meaning of the above section. 
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of case decided in Court or con¬ 
duct of witnesses and others concerned.—It is not defama¬ 
tion to express in good faith any opinion whatever respecting the 
merits of any case, civil or criminal, Which has been decided- by a 
Court of Justice, or respecting the conduct of any person as a 
party, witness or agent, in any such case, or respecting the eharac- ;• 
ter of such person, as far as his character appears in that conduct, ; 
and no further. \ - ■ , 

Illustrations * 

(a) A says—“I think £’s evidence on that trial is so contradictory that lie 'must 
be stupid or dishonest.*’ A is within this exception if he says this in good 
faith, inasmuch as the opinion which he expresses respects £*s character as it 
appears in £’s conduct as a witness, and no further. 

(h) But if A says — “I do not believe what Z asserted at that trial because I know 
him to be a man without veracity” ; A is not within this exception, inasmuch 
as the opinion which expresses of Z >s character, is an, opinion not founded on 
Z't conduct as a witness. . \ - 

Sixth exception — Merits of public performance. —It is not 

defamation to express in good faith any opinion respecting the 
merits of any performance which its author has submitted ' to the ' 
judgment of the public, or respecting the character of the author 
so far as his character appears in such performance, and no 
further. 

Explanation. —A performance may be submitted to the judg¬ 
ment of the public expressly or by acts on the part of the author 
which imply such submission to the judgment of the public. 

Illustrations 

(a) A persoh who publishes a book, submits that book to the judgment of the 
public. 

(b) A person who makes a speach in public, submits that speech to the judgment' 

of the public. • •. 

v • 

(c) An actor or singer who appears on a public stage, submits his acting or singing • 

to the judgment of the public. ° v 

(d) A says of a book published by Z ~~*%\ 8 hook is foolish : Z must be a weak man. 

Z ’ s hook is indecent; Z must be a man of impure mind.” A is within th$ 
exception, if he says this in good faith, inasmuch as the opinion which he 
expresses of Z respects £*s character only so far as it appears in Z’s book, and 

no further. ' 

(e) But if A says — c ‘I am not surprised that ^’s book is foolish and indecent, for 
he is a weak man and a libertine.” A is not within this exception, inasmuch 
as the opinion which he expresses of Z's character is an opinion not founded 
on Z *s book. 

Seventh exception. — Censure passed in good faith by per¬ 
son having lawful authority over another. — It is not defa¬ 
mation if a person having, over another any authority, either 
conferred by law or arising out of a lawful contact made with 
...(hat other, to pass in good faith any censure on the conduct of ' 
'that other in -matters to which- such lawful authority relates; . -\ 
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, ^^ u< ^ g , e cer *suring in good faith the conduct of a witness, or of an officer of the Cnnrt • 

a head of a department censuring in good faith those who nr P nr„W h; C i ° f the 0ourt > 
censuring in good faith a child" in Ihc pr^S, o&Tkmrcn • P T nt 

authority is derived from a parent censuring la S , ’ * schoolmaster, whose 

pupiis ; l master cens.Ug ^ 

Sat SPIT 5111 " ° f hlS bank thC ^ «*«* cSat 

Eighth exception Accusation preferred in good faith to 
authorised person.—It is not defamation to prefer in good 
faith an accusation against any person to any of those who have 
lawful authority over that person with respect to the subject 
matter of accusation. . 

Illustrations 

If a in good faith accuses £ before a Magistrate ; if /I in good faith complains of the 

g00d f3iCh CO,nP ' ainS ° f the Conduct of * 

Ninth exception-~-~Im.-pnta.tion made in good faith by per¬ 
son for protection of his or other’s interests. —It is not 

defamation to make an imputation on the character of another 
provided that the imputation be made in good faith for the pro- 
tection of the interest of the person making it, or of any other 
person, or for the public good. 

Illutstra ti ons 

(a) A, a shopkeeper says to B, who manages his business “Sell nothing to Z unless 

he pays you ieady money, tor I have no opinion of his honesty.” A is within 

the exception, if he has made this imputation on Z in good faith for the protec- 
tion oi his own interests, 1 

(b) A, a Magistrate, in making a report to his own superior officer, casts an impu¬ 

tation on the character of Z- Here, if the imputation is made in good fa! th 
and for the public good, A is within the exception. ■ 

Tenth exception •Ca.uttion intended for good of person to 
whom conveyed or for public good.—It is not defamation to 
convey a caution, in good faith, to one person against another, 
provided that such caution be intended for the good of the per¬ 
son to whom it is conveyed, or of some person in whom that 
person is interested, or for the public good. 

SYNOPSIS 

4. Makes or publishes any imputation. 


L Defamation. 

la. English law of defamation . 

lb. Defamatory innuendo . 

lc. Defamation of public men. 

. Id. Document should he read as a whole. 

2. Whoever. 

2a. Newspapers. 

2b. Spiritual superior. 

2cClub Committee. 

*m. Reply sent through lawyer. 

3, By words either spoken or intended to be 
read or by signs or by visible representa¬ 
tions. 


Repetition in Court of defamatory state* 
nient made out of Court. 

4b. Re-publication, 

4c. Place of publication. 

V / Any imputation concerning any person, 
fa. Resolution. 

5b. Suspicion. 

5c. Indirect or alternative or ironical imputa¬ 
tion. 

5d. 'Truth of imputation. 

5e. Any person , 

5f Defamation of dead person. 
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5h. 

5L 

5].. 

5k. 

6 . 


7. 

8 . 
9 . 

to. 

11 . 

11a. 

12 . 

13. 

14. 
14a. 

15. 

15a. 

15b. 

16. 


16(i. 

16b. 

17. 

17a. 

18. 


19. 


Defamation of company or association or 
collection of persons. 

Association or collection of persons. 
Relatives. 

Illustrations of what is and what is not 
imputation . 

Good interpretation of ambiguous imputa¬ 
tion. 

Intending to ham or knowing or having 
reason to believe that such imputation will 
harm the reputation of such person. 

Will harm the reputation of such person. 
Defamation of deceased person. 

Defamation of company or association or 
collect ion of persons. 

Alternative or ironical imputation. 

Harms a person's reputation. 

Profession. 

Exceptions and burden of proof 
Imputation of truth which public good 
requires to be made or published. 

Good faith. 

Fair comment. 

Opinion in good faith respecting public 
conduct of pubt ic servants. 

Fair comment. 

News papers. 

Opinion in good faith respecting the con¬ 
duct of any person touching any public 
question. 

Fair comment. 

Newspapers. 

Substantially true report of proceedings of 
Court of Justice. 

Reports of Proceedings of Legislature. 
Opinion in good faith respecting merits of 
any case decided in a Court or respecting 
conduct and character of party , witness or 
agent in such case. 

Opinion in good faith regarding the merits 
of any public performance. 


19a. Fair comment. 

20. Censure passed in good faith by person 
having lawful authority over another. \ 

21. Accusation perferred inroad .JaUp, to 

authorised person. . -< ; / 

21a. To those who have lawful authority,,over 
that person with respect the subject matter 
of the accusation, 

22. Imputation made in good faith by person 
for protection of his or other's interests or 
for public good. 

22a. Good faith. 

23. Caste matters. 

24. Pancfiayat. 

25. Club matters. 

25a. Domestic tribunal. 

26. Newspapers. 

27. First information report. 

28. Statement in answer to questions put by 
Police officer. 

29. Privilege. 

29a. Privilege of Judges and Magistrates. 

29b. Privilege of Counsel, advocate or pleader . 

29c . Accused. 

29d. Person threatened to be made accused.' 

29e. Statements before Police officer. 

29f. Member of Legislature, 

29g. Report of proceedings of a meeting . 

29k. Privilege of witness. 

30. Defamation by complainant or party. 

30a. Pleadings , applications 3 affidavits and 
petitions. 

31. Defamation by witness, 

31a. Answer to a question put by Police Investi¬ 
gation officer. 

32. Caution in good faith intended for the good 
of a person or for the public good . 

32a , Spiritual Superior, 

32b. Caste matters . 

33. Medical examination of defamed woman , 


Note .—In the case of Exceptions 1 to 8 the number of the Note refering to any 
Exception is thirteen plus the number of the Exception . Exception 9 is dealt with in 
Notes 22 to 31. Exception 10 is dealt with in Note 32. 

1. Defamation,— Between the offence of defaming and the offence of 
provoking to a breach of the peace, there is a distinction as broad as that 
which separates theft and murder. Defamatory imputations of the worst 
kind may have no tendency to cause acts of violence. Words which convey 
no discreditable imputation whatever may have that tendency in the highest; 
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violence* the heinousness of the defamation considered as defamation is by 
no means proportioned to its tendency to cause such acts ; circumstances 
which are great aggravations of the offence, considered as defamation, may 
be great mitigations of the same offence, considered as a provocation to a 
breach of the peace. A scurrilous satire against a friendless woman, publi¬ 
shed by a person who carefully conceals his name, would be defamation in 
one of its most odious forms. But it would be only by a legal fiction that the 
satirist could be said to provoke a breach of the peace. On the other hand, 
an imputation on the courage of an officer contained in a private letter, 
meant to be seen only by that officer and two or three other persons might, 
considered as defamation, be a very venial offence. But such an imputation 
would have an obvious tendency to cause a serious breach of the peace. 
Note R of the framers of the Code, P. 175. 

In ‘Toogood v. Spyring’, 2 F & F at p. 714, Mr. Baron Parke laid down 
the following rule ;— fC In general, an action lies for the malicious publication 
of statements which are false in fact, and injurious to the character of ano¬ 
ther (within the well-known limits as to verbal slander), and the law consi¬ 
ders such publications as malicious, unless it is fairly made by a person in 
the discharge of some public or private duty, whether legal or moral, or in 
the conduct of his own affairs, in matters where his interest is concerned.” 
15 BOM 351 (E. M. Slater ). 

Allegation of illegitimacy is defamatory. 19 

The gist of the offence of defamation lies in the dissemination of the 
harmful imputation. When a defamatory statement is published, it is not 
only the publisher, but also the maker, who becomes responsible and it is 
in that context that the word ‘makes’ is used in Section 499. It is of the 
essence that in order to constitute the offence of defamation it must he com¬ 
municated to a third person because what is intended by the imputation is 
to arouse the hostility of others. If a person merely writes defamatory words 
and keeps the writing with himself, the offence is not made out. Likewise, 
if the libeller merely communicates the libel to the person defamed it does 
not constitute an offence under the said section although it may amount to 
an insult and may be punishable as such. The question whether the libel 
in fact has been communicated to a third person is material. It is not enough 
that the libeller posted it to a third person. 50 

To describe Bose as a traitor is defamation whether Bose is alive or 
dead. 51 

Evidence of bad general reputation but not of particular fact showing 
bad character or disposition is admissible. 61a 

1-a. English law of defamation. —The law of defamation which 
should be applied in suits in India for defamation is that laid down in the 
Indian Penal Code, and not the English law of libel and slander . 52 A refe¬ 
rence to the history of the Indian Penal Code shows clearly an intention 


49. AIR 1964 Mani 20 (Kanhai Singh), see 234 (Isuri) : AIR 1926 All 287 : 27 Or 

also AIR 1963 SC 1317 in Note21. LJ 253 (Champa Devi) ; 3 ALL 815 

50. AIR 1962 MP 382 (In re, Bhultimni) : {Abdul Hakim ); 36 MAD 216 FB fib- 


196 2 MMJ 927. 

51. 18 Cal VVN 654 : 1964 (1) Cr LJ 367. 
51a. AIR 1961 Punj 215 (H. Singh). 

52. 29 ALL 685 (Ganga Prasad) : 22 ALL 
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the part of the Legislature to deviate in many respects from the rules of 
the English Law on this particular topic. 48 CAL 388 FB (Satish Chandra ). 
On matters specifically dealt with by the I. P. G. such as defamation the 
English Common Law is not applicable. 49 MAD 728 FB (T. Mudali). 

In English Law on the subject, the essence of libel as a criminal offence 
is its tendency to provoke a breach of the peace. 7 ALL 205 ( Taki ). 

“There are certain occasions upon which the publication of (what would 
on ordinary occasions foe) a libel becomes privileged. Such a privilege may 
be either : (a) Absolute ; e*g. for publication in a House of Parliament, (b) 
Qualified ; i.e. arising prima facie , but ceasing if the prosecution shows that the 
publication was made with a spiteful motive, or, in other words, that" there , 
was “express” malice on the part of the defendant. A privilege of this 
qualified character is conceded to matter that is published, under a legal or 
even a social duty ; or as a fair comment upon a subject of public concern ; 
or for the protection of any of the interests of the person publishing It (or, 
probably even of the interests of the person to whom it is published) ; and to 
fair arid accurate reports of Parliamentary or judicial proceedings ; and to 
such fair and accurate reports of public meetings, or of open sittings of public 
bodies, as are published in a “newspaper” and relate to some matter of 
public concern.” K.C.L., 313. 1905 AC 480 (Watson v. Jones) : 1906-2 KB 
627 ( Thoman) ; 3 CPD 319 (Usill). x ' 

1-b. Defamatory innuendo.—A statement even if literally true, may 
involve an untrue innuendo which is defamatory. 1932-2 KB 431 ( Chapman ). 

1-c. Defamation of public men.—Whoever fills a public position 
must accept an attack as a necessary, though unpleasant, appendage to, his 
office. Public men in such positions may as well think it worth their while 
to ignore any vulgar criticisms and abuses hurled against them rather, than 
give an importance to the same by prosecuting the person responsible for .the 
same. AIR 1956 SC 541 [Kar tar Singh) which relied on 176 E R 166 {S'eyniour 
v.Butterworth) ; (1879) 5 QBD 1 (R. v. Sir R. Carden) ; and (1866) 1 QB 686 
{Kelly v. Sherlock ). 

Ld. Document should be read as a whole.—Where some passages 
in a petition are alleged to be defamatory, the document should be read.as 
a whole, with a view to find out the main purport, and too much importance, 
should not be attached to a few isolated passages here and there. AIR A 959 * 
Ori 141 (C. C. Das) which relied on 9 CWN 195. 

2* Whoever.—The editor of a journal is in no better position than an . 
culinary subject with regard to his liability for libel. He is bound to take * 
due care and caution before he makes a libellous statement. 53 The printer 
is responsible, whoever may be the writer of the article in the paper, and 
therefore, a prosecution may proceed against the printer. Suppose a man, 
who is the printer of a paper, goes away knowing very well what is going to 
happen in his absence, and for the purpose of shirking his liability, that is not 
absence in good faith. If he really went away to see his mother, believing 
that his^ paper would be fairly conducted in his absence and that no sedi¬ 
tious articles would be published in it, he may be excused. 35 CAL 945 
(i hanendra ). In the absence of proof to the contrary, the declaration was 
pnma facie proof of publication by the editor. It would be a sufficient ans¬ 
wer to the charge if the editor proved that the libel was published in his 


53. AIR 1944 Mad 484 : 215 10 254 : 46 Cr LJ 71 (B. Mudaliar). 
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sence and without his knowledge and he had in good faith entrusted the 
temporary management of the newspaper during his absence to a competent 
person, 9 MAD 337 ( Ramasami ). The publisher of a newspaper is responsi¬ 
ble for defamatory matter published in such paper whether he knows the 
contents of such paper or not. 3 ALL 342 ( Mcleod ). 

Prima facie the person who is the “declared printer 1 * of a newspaper is 
responsible for everything that is printed in it. He can, however, escape 
liability by showing that he was absent bona,fide, that is, not with the purpose 
of evading responsibility, when a particular article complained of was printed. 
But if he does so, he is bound to give evidence as to who the actual printer of 
the paper in his absence was. 50 ALL 806 (Add. Siraj). c Tn criminal cases, 
it is a good defence if he proves that the libel was published neither by his 
authority nor through his negligence.” K.C.L., 317, 

The person who publishes, and the person who makes, an imputation are 
alike guilty of defamation. 19 BOM 703 (J. D. Dikskit). P is guilty of 
defamation if by his conduct arid by a few words he intended and gave the 
impression that he adopted as his own the words reported to another. In such 
a case merely because P did not himself utter the words he cannot escape 
liability for defamation. Assenting to a third party’s report of what one had 
said may be defamation. 54 If a person publishes defamatory matter in the 
ordinary way of his business, the nature of his business, and the way in which 
it was conducted must be looked at, if he succeeds in showing (1) that he 
was innocent of any knowledge of the libel contained in the work disseminat¬ 
ed by him, (2) that there was nothing in the work or the circumstances under 
which it came to him or was disseminated by him which ought to have led 
him to suppose that it contained a libel and (3) that when the work was 
disseminated by him it was not by any negligence on his part that he did not 
know that it contained the libel, then, although the dissemination of the work 
by him was prima facie publication of it, he may nevertheless, on proof of the 
beforementioned facts, be held not to have published it. 55 Police officers 
have no special privilege. 5 IC 714 (ri. Razak ). 

2-a. Newspapers.— See Note 26. 

2-b. Spiritual superior.— See Note 32a. 

2-c. Club Committee.— See Note 25. 

2~d. Reply sent through lawyer. —A reply to a notice was sent 
through lawyer containing defamatory statements. It was held that the pre¬ 
sumption that so long as the reply of the accused stood proved the accused 
knight be taken to have given instructions therefor was not inevitable seeing 
hat counsel’s volition had intervened and it was unsafe to found criminal 
lability on the accused on such basis. It was therefore unsafe to convict 
caused on the basis that he must be presumed to have given instructions to 
wyer to reply. AIR 1959 Ker 342 (Subbu Chetliar). 

3. By words either spoken or intended to be read or by signs or 
by visible representations. -—“By the English Law defamation is a crime 
only when it is commit ted by writing, printing, engraving or some similar 

process. Spoken words.furnish ground only for a civil action ..The 

English Law is scarcely consistent with itself. . . .It seems to us most,unreason¬ 
able that it should be penal to say in a private letter that a man is dissipated 


54. AIR 1925 Mac! 320:47 MLJ 746 > 
26 OrLJ 521 ((B. Appanna). \ 


55. 1900-2 QB 170 ( VizeUlUy ). 








Note 4] of defamation 

-«miu «wv penal to stand up at the Town Hall and there before the whole 
society of Calcutta, falsely to accuse him of poisoning his father,” Framers 
of the Code, Note R, p. 176. 

‘Visible representation’ include £ a statue, a caricature, an effigy, chalk 
mark on a wall, signs or pictures’. 1894-1 QB 671 (Mofisom v. Tussauds ). 

Defamation can be committed by (1) affidavit, (2) postcard, (3) publish¬ 
ing a notice, (4) distributing defamatory papers, (5) telegram. 

(1) AIR 1927 Sind 54, (2)6 MAD 381, (3) 6. MAD 381, (4) 15 MAD 
214, (5) 9 C & P 393 ; 17 Cr LJ 213 : 34 IC 325. 

The essence of the cause of action is the harm suffered by the person 
defamed, and the question as to whether the injury was caused with moie ot 
less deliberation ought not to deprive the injured person of a civil remedy for 
the injury, though it may properly be considered if the Court is at liberty to 
award what are called exemplary damages. The difference between the 
extent of the publication of defamatory terms according as to whether they 
are committed to print or uttered orally is in reality accidental. Defamatory 
matter, when written, is frequently addressed only to a single person ; when 
printed, its publication may be arrested immediately. 8 MAD 1 / 5 ( Parvathi ). 

For the purpose of an offence under Section 500, it is enough if witnesses 
are agreed in a substantial measure on the words of imputation uttered for it 
is not possible even for most honest witnesses to reproduce every such word or 
expression. 56 

4. s Makes or Publishes 5 any imputation.— I he sale of each copy 
is a distinct publication. 1883 Ori 12. 

Communicating to P only defamatory matter concerning P only is not 
publication. 57 Communicating to husband imputation against his wife or 
vice versa is publication. 4 CLJ 390. 

Publisher is answerable irrespective of whether he is originator of it or 
merely repeating it. 58 

Editor is not guilty if the matter is published by sub-editor in the absence 
of editor. 50 

Meaning of publish— See AIR 1960 Raj 213 (Brij Ballabh ). 

It must also be proved that the defamatory matter was intended to be 
read by a person or persons other than the person to whom it was written. 60 

The mere sending a notice to a person, albeit containing matter of a 
defamatory nature, cannot be held to be equivalent to making or publishing 
an imputation 4 c intending to harm or knowing or having reason to believe that 
it will harm the reputation of the person to whom it is addressed”. 18 BOM 
205 (S. Atmaram ). Where the words containing the imputation are in writing, 
it is necessary, in order to constitute the offence of defamation under Section 
499, that the maker of the imputation shall intend that the words shall be 
read, that is, read by some other person than the person defamed, or, in other 
words, that they shall be made public, for the essence of the offence of 
defamation is the intention to harm reputation, and that necessarily requires 


(Sher Singh). AIR 1959 Gal 677 
(S. Daw). 

AIR 1961 Punj 215 (H. Singh). 

AIR 1961 M P 12 (TV*. Singh). 

1964 (1) Or IJ 367 {Pat Sharpe), 


56. AIR 1929 All 1 and AIR 1952 Mvs 

123 Rel, on. AIR 1966 Ori 15 
[Dhruba Outran v .* Dinabandhu ) : (1965) 58. 

CUT 475 : 31 Cut LT 879. ' 59. 

57. 11 Cr IJ 281 : 1910 PR 10 : 5 IC 892 60. 
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_ blicity to be given to the imputation. The offence is not dependent on 
there being provocation to cause a breach of the public peace, that offence 

essemN irf 6 tfT? fft ^ Code - S ' Publicatio » *> a third person is 
essential, ^he libel should have begji, read by at feast one other nerson than 

is tiilpSi ‘aasterr 

otenougn. rhe prosecution should prove affirmatively that the accused 
published the libel and the fact that the accused had omitted to deny publica¬ 
tion will not supply the deficiency. But words written outside a cover may be 
presumed to be published notionally. 62 y 

Where a notice published in a newspaper containing an imputation that 
the complainant has been dishonest in the management of the affairs of Com¬ 
pany and was trying to conceal that dishonesty by methods that were them¬ 
selves dishonest, the imputation is defamatory.™ If A and B conspire to 
draw up a document defaming £ and leave it with B, there is no publica- 
, Uo f' ■ Communication of defamatory matter, concerning a particular person, 
to that person only is not publication, within the purview of Section 499 
But it is publication within the meaning of the section, if made to a person’s 
pleader, who cannot be said to be absolutely identified with his client and is 
a third person as regards the defamatory communication, made to him 
which is wholly irrelevant to the business on which he had addressed the 
communicator on behalf of his client. 65 See also Note 5-a. 

I ublic.ation of defamatory matter involves the communication of it to 
some person other than the person to whom it is addressed. Normally there 
is no publication when a letter containing defamatory imputations is sent 
direct to the person defamed but when it is proved that the writer knew that 
the person defamed could not read when he sent the letter and the person 
defamed gets it read by a third person it must be held that there is evidence 
of a publication to a third person for in such a case the writer must have 
known that the letter would be read to the person defamed by some third 
person. 68 One of the elements of the offence of defamation is that the imputa¬ 
tion complained of should be made or published by the accused and the onus 
of proving it is on the prosecution. In the case of a defamatory libel that 
element is, however, sufficiently proved when there is evidence that the 
accused intentionally did any act which had the quality of communicating to 
a third person or persons generally the alleged libel. And it is not necessary 
for the prosecution either to allege or to prove that the act of the accused was 
directed at communicating the libel to any specified person or persons or that 
the libel, as a matter of fact, was brought to the notice of such person or 
persons, The communication of a defamatory libel to the person defamed by 
means of a postcard instead of a covered letter in Sadgrove v. Hole, 1901-2 
KB J, and in Queen v. Sankara ,, 6 MAD 381, the production of a printed copv 
of a libel in In re Periyaswami, 1 Weir 580, and the filing of a petition in a Court 
in Greene v. Dclarmey, 14 WC 27, are some of the instances which were held to 
amount to sufficient publication without proof of the contents of the docu¬ 
ments containing the libel being brought to the knowledge of any specific- 
person other than the person defamed. Swearing an affidavit containing 
libel and using it in Court is sufficient publication. 6 ’ Where a notice under 


61. 


62. 


63. 


7 ALL 205 (Taki) : 30 CAL 402 
IB. Das) ; AIR 1935 Cal 736 : 37 Cr 
LJ 133: 61 CLJ 205 (Abdul) ; AIR 
1924 Mad 340 : 23 Cr LJ 240. 

AIR 1924 Mad 340 ; 45 MLJ 754 : 25 
Cr LJ 641 (Mrs. Burke). 

AIR 1927 Mag 17 : 97 IC 431 : 27 Cr 
LJ 11.19 (Af. G. Chitnavis ). 


64. 


32 


65. 


66 . 


67. 


AIR 1931 Mad 487 : MWN 366 
Cr LJ 767 (C. D. Naidu). 

11 Cr LJ 281 : 5 IC 892 : 1910 PR 10 
(Sher Singh), 

AIR 1943 Sind 196 : 209 1C 234 
(Kundanmal). 

AIR 1927 Sind 54 : 21 SLR 130 : 27 
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of a Notified 

Area to a certain person, who sent a reply containing defamatory allegations 
against the President and this reply was put on the official file by the Presi¬ 
dent and it was read by the members of the Notified Area Committee, there 
was not a gratuitous or a voluntary act on the part of the President but it was 
his duty to do so, and the accused knew or must have known that the contents 
of his reply would be necessarily communicated to the persons connected with 
the office of the Notified Area. 55 ALL 253 [Sukhdeo). If a solicitor, writing 
a letter on a privileged occasion on behalf of a client, dictates it in the ordi¬ 
nary course of business to a clerk in his office and gives it to another clerk in 
his office to be copied, that, is not a publication: 1894-1 QB 842 (Boxius v. 
Goblet Frets): Where the circumstances are different, that is to say, where the 
writer of the letter shows it to his clerk otherwise than in the ordinary course 
of business, there the occasion of the publication is not privileged and the 
publication must be deemed to be to a third person. See Fhitllman v. Hill & 
Co., 1 QB 524 at p. 527, also Odgers on Libel and Slander (4th Edition) pages 
284,286. “A man is en titled to acton a privileged occasion in whatever 
way is Reasonably necessary and usual’ in such circumstances. And if, in so 
acting, he reasonably employs methods which, in the ordinary course of 
business, involve a minor and technical publication of the defamatory matter, 
ancillary to the main publication which is privileged, such minor publication 
is also privileged. 55 The same principle has been laid down i n'Edmondson v> 
Birch & Co. Ltd. andHorner\ 1 KR 371. Lord Collins, M. R., in the course of 
his judgment observes “where there is a duty whether of perfect or imperfect 
obligation, as between two persons, two reasons, which forms the ground of a 
privileged occasion, the person exercising privilege is entitled to take all 
reasonable means of so doing, and those reasonable means may include the 
introduction of third persons where that is reasonable and in the ordinary 
course of business, and if so it will not destroy the privilege.’ 5 To a similar 
effect are the remarks of Lord Justice Fletcher Moultan. “If a business com¬ 
munication is privileged as being made on a privileged occasion, the privilege 
covers all incidents of all transmission and treatment of that communication 
which are in accordance with the reasonable and usual course of business.” 
Where, therefore, in the ordinary course of business of a Company or mercan¬ 
tile firm it is necessary that a document should be copied reasonably into a 
copy letter book or telegram book, the privilege is not lost. 11 CrLJ281 
{Sher Singh); 1894-1 QR 842 {Boxius); 1 QB 524 (Phullman) ; 1 KB 371 
(Edmondson). 

In 6 Wenman v. Ash', 22 LJGP 190, it was held that sending a defamatory 
letter to a wife about her husband is sufficient publication. In accordance 
with the well-known principle of the English Common Law that husband and 
wife are one person, the uttering of a libel by a husband to his wife is no pub¬ 
lication (Wenuhakv. Morgan, 22 QBD 635). For many purposes they are, 
however, essentially different persons, and, among others, for the purpose of 
having the honour and feeling of the husband assailed and injured by acts or 
communications made to the wife. As Mante observes in the above case :— 
“No doubt man and wife are, in the eye of the law, for many purposes, one 
person, and for many purposes different persons ; and for the purpose of having 
his feelings injured by communications made to his wife, the husband is a 
different person from the wife, and that being so, there was sufficient publi¬ 
cation of the libel in this case to a third person.” 1 1 Cr IJ 281 (Sher Singh). 
13 CB 836 : 22 LJCP 190 (Wenman v. Ash) ; 22 QBD 635 (Wenuhak v. 
Morgan). 

It must also be proved that the defamatory matter was intended to be 
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... 'Y person or persons other than the person of whom it is written and that 
iTAvas published. 68 

Where a person files a declaration that he is the printer and. publisher of 
a paper, the presumption is that he was aware of what was printed and pub¬ 
lished in the issue of the paper. The declaration is pvima facie evidence of the 
publication by the person of all the news items in the paper. He will not be 
absolved for the publication of objectionable matter, by the mere fact that in 
daily routine he had asked the Editor to select the news item. 6 '-’ 

4-a. Repetition in Court of defamatory statement made out of 
Court. —If £7 makes a defamatory statement out of Court and afterwards as 
witness repeats it in Court, he can be prosecuted for defamation for the for¬ 
mer. 1 Weir 581 (Periya Sivami). 

4-b. Re-publication. —Section 499 makes no exception in favour of a 
second or third publication as compared with a first. If the complaint is 
properly laid in respect ol a publication which is prima facie defamatory, the 
Magistrate is bound to take cognizance of the complaint, and deal with it 
according to law. Repetition ol a common rumour, however prevalent is 
not i eceived as an excuse lor its further promulgation. Recovery of damages 
against one journal is not accepted even as mitigation in an action a°-ainst 
another journal for a repetition of the libel. 70 

Every repetition of libel is new libel. 73 

Where after certain leaflets are distributed containing imputation against 
the complainant which are clearly defamatory, the editor of a newspaper pub¬ 
lishes them in the form of questions without any direct imputation against the 
complainant and asks the complainant to dear himself by answering the ques¬ 
tions, it amounts to a republicatiqn of the defamatory statements in the leaflets 
and the editor is guilty of defamation. 72 Repetition of defamatory statement in 
inquiry constitutes separate publication. 73 Here action was taken by individual 
members who not only made defamatory statements but asserted facts which 
were untrue and which they must have known to be untrue. Admonition, a 
recent introduction into the Criminal Procedure Code, is not intended to apply 
to offences of the nature of defamation. It is an extension of the principle 
that leniency should be shown to people of tender years and to first offenders, 
and is certainly not applicable to men of responsible position who made defa¬ 
matory statements and aggravated the offence by repeating them and attempt¬ 
ing justification. AIR 1932 Nag 97 : 33 Cr LJ 835 : 139 IC 401 ( Babulal ). 

Exception 3 cannot be used so as to justify a writer repeating in any 
circumstance with impunity the highly defamatory mis-statements of another 
based upon mis-statements of facts. 74 Mere assenting to a third party’s report 
of what one had said may be defamation. 75 When a man is charged with 
something and acquitted after trial, the man who repeats the charge has to be 
on very sure ground if he wishes to plead that he repeats this charge in good 
faith. AIR 1938 Rang 232 : 175 IC 915 : 39 Cr LJ 663 (U Aung Pej. 


68. 68 Cal WN 654 : 1964 (1) Cr LJ 367 72. 

(Mrs, Pat). 

69. AIR. 1966 Punj 93 iRamesh Chander v. 73. 
The Stale) : 67 Punj LR 877. 

70. 12 BOM 167 (Howard) which followed 74. 
8 Cox 411 (Holt), 11 Price 257 (Waith- 

man), and 8 C & P 177 (Kerr). 75. 

71. AIR 1964 Ker 277 (Chandrasekhara) : 

1964 Ker LJ 422 : (1964) 2 KER 31. 


AIR 1950 Cal 343 : 58 CLJ 57 : 51 Cr 
LJ 1293 (Radha Govinda). 

AIR 1915 All 162 ; 13 ALJ 681 : 16 

Cr LJ 482 : 29 IC 322 (JaiDebi). 

AIR 1941 Sind 92 : 1941 KAR 336 : 
42 Cr LJ 684 (Abbasi). 

AIR 1925 Mad 320 : 85 IC 361 : 26 
Cr LJ 521 (Appanna.). 
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4~c. Place of publication. —The sending of a newspaper containing 
defamatory matter by post from Calcutta, where it is published, adddessed to 
a subscriber at Allahabad, is a publication of such defamatory matter at 
Allahabad. 3 ALL 342 {McLeod). The editor and proprietor of a news¬ 
paper, who prints his paper containing a defamatory article in one city and 
permits copies of the paper to be sent by the printer to persons in another city, 
is responsible, in-the.absence of proof to the contrary, for the publication of 
the defamatory article in that city. 15 BOM 286 (G. Kashiram) . Sending 
the newspaper by post from the office where it is published to other places 
constitutes in law the publication in Bombay or any other place to which it is 
so sent. 22 BOM 112 ( Tilak ). If P gives a defamatory petition to R, an 
officer, and in the ordinary course of official routine R sends it for inquiry to 
S\ the defamation is published at the place where S receives it. 1889 PR 14 
(Raja Shah). 

When a letter enclosed in an envelope is posted at any particular place, 
it cannot amount to publication at the place where the letter is posted. The 
gist of the offence of defamation being publication of the defamatory matter, 
if the letter does not reach the other side, it cannot be said that defamation 
has been completed merly because the letter was posted at a particular place. 
There must, therefore, be evidence of the publication to constitute defama¬ 
tion and till the letter is published it cannot be said that defamation has been 
committed. AIR 1957 Mad 572 ( Aravamutha) : Cr LJ 983. 

5. Any imputation concerning any person. —See also Note I L 
Expression “Black marketeer” is per se defamatory. 78 General words of abuse 
may not be defamatory, but to speak of a person that he is a beast and a pig 
in his conduct is defamatory. 77 If the words complained of contain no reflec¬ 
tion upon a particular individual or individuals but may equally apply to 
others although belonging to the same class an action will not lie. I PAT 414 
{Gopabandhu) . An imputation ordinarily implies an accusation or something 
more than an expression of a suspicion. An expression of a suspicion may 
have the same effect on the mind of the person to whom the suspicion is com¬ 
municated as an accusation would have so where a person makes a report to 
police that a theft was committed and that he suspects a certain person which 
results in the search of that person’s house the person must be deemed to have 
made an imputation within Section 499. 78 After an altercation between the 
parties was over, the accused addressing third persons used language of an obs¬ 
cene and insulting nature in respect of the complainant, a respectable Mukhtar. 
It was held that the words were calculated to harm the reputation of the com¬ 
plainant and that the accused was, therefore, guilty of an offence under 
Section 500. There is some authority for the proposition that words prima 
facie defamatory used in a street quarrel should be regarded as mere vulgar 
abuse and that their utterance under such circumstances does not necessarily 
suggest an intention to harm the reputation of the person to whom they are ap¬ 
plied. 79 Mere abuse is not ordinarily a defamation, but the fact that the words 
used by the writer are of abuse does not of itself take the article out of the defi¬ 
nition of defamation, if taken as a whole it is calculated to harm the reputation 
of the complainant. 30 Cr LJ 4 ( Inayat ). To give out that a woman had miscar¬ 
riage without any knowledge weather she was married or not would amount 


76. AIR 1952 Mys 123 (K. S. Naiyun- 78. AIR 1926 Lah 278 : 96 IC 211 ; 27 

daiah). Cr LJ 899 (Tharnbu). 

77. AIR 1925 Cal 1121 : 42 CLJ 178 : 90 79. 19 Cr LJ 669 : 45 IC 1005 : 6 ALJ 


IC 387 : 26 Cr LJ 1539 (/> C. Guha) . 
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T&tfefamation because the person who makes the statement would have rea¬ 
sonable belief that such imputation would harm the reputation of the woman 
in case she was not married and if such statement is made in a witness-box and 
especially so in examination-in-chief when the character of the woman is not 
a fact in issue, the witness is not protected by Section 132 , Evidence Act, 
unless the Judge himself asked the question. AIR 1930 Ail 493 : ALJ 1121 : 
129 IC 707 (Kashi Ram). 

Defaming P by making an imputation against his wife,— A per¬ 
son may be defamed by making scurrilous a ttacks upon the character of his 
wife, without alleging anything personally against him. 50 Cr LT 972 : AIR 
1949 Cal 567 (B. Bubna) . 


5-a Resolution 

associate with a person 


-For a number of persons to meet and resolve not to 
for good reasons is not defamation nor does the send¬ 


ing a copy of the resolution to the person in question makes it defamation. 
It would be a different matter if a copy of the resolution is published. 23 Cr 
LJ 240 : 66 IC 80 {Kga On Thi). 

5-b. Suspicion. —A statement to the police of a suspicion that a parti¬ 
cular person has committed an offence is not a charge, not does it constitute 
an offence of defamation. 1950 NAG 208 ( Ganpatram \. 

5-c Indirect or alternative or ironical imputation. —See Expla¬ 
nations 3 and 4 and illustrations after Explanation 4. See 7 ALL 205 FB in 
Note 11. C was put out of caste by a panchayat of his caste-fellows on the 
ground that there was an improper intimacy between him and a woman of 
his caste. Certain persons, members of such panchayat, circulated a letter 
to the members of their caste, generally in which, stating that C and such 
woman had been put out of caste, and the reason for the same, and reques¬ 
ting the members of the caste not to receive them into their houses or to eat 
with them, they made certain statements applying equally to C or such 
woman. Such statements were defamatory within the meaning of Section 
499. It was held that if such persons were careless enough to us,:? language 
which was applicable to C they did so at their peril, and they could not escape 
the responsibility of having defamed C by saying that they intended, such 
language to apply to such woman. It was held also, on the question whether 
such persons had acted in good faith, that, looking to the character of such 
letter, the circumstances under which it was written, and to the fact that G 
had been put out of caste for the reason alleged, had such persons contented 
themselves with announcing the determination of the panchayat and the 
grounds upon which such determination was based, they would have been 
protected ; but, inasmuch as they did not so content themselves but went 
further and made false and uncalled for statements regarding C, they had 
rightly been held not to have acted in good faith. 3 ALL 664 ( Ramanand). 
A literally true statement may involve an untrue and defamatory innuendo. 
1932-2 KB 431 {Chapman). 

5-d. Truth of imputation. —See First Exception. In order to come 
within exception 8 an accused person is not bound to prove that the alle¬ 
gations made by him are true. It is sufficient if he proves that on reasonable 
grounds he believed the allegations to be true and in that belief he bona fide 
made the accusation to the lawful authority mentioned in the Exception. AIR 
1952 Gal 228 (Romesh Roy). To say something of a person which holds him 
to contempt is.defamatory. If what is said is true then that is a defence of 
justification under the exception. On the other hand, if there is doubt as tc 
whether it is true or not, there is no defence at all and as the matter tends to 
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Bring the person defamed into contempt it is defamatory. 80 It is sufficient if 
the accused can show that the statements are substantially true in regard to 
the material portion of the allegation or insinuation. 81 It is well settled 
that in a defamation case based on an allegation that a woman has had illicit 
intercourse she cannot be compelled to submit to a medical examination 
against her consent and her refusal to do so is not evidence against her. AIR 
1930 Lah 159 : 31 Cr LJ 584 : 123 IC 841 [Nathu Mai). AIR 1936 Nag 
217. 

A Court may find that an imputation is true and made for the public 
good, but on considering the manner of the publication, (e.g. in a newspaper) , 
in may hold that the particular publication is not for the public good and is, 
therefore, not privileged. 19 BOM 703 (Janardhan). 

Even where the accused deny having made the statement alleged to be 
defamatory, they are entitled to call evidence to prove that the allegation if 
made by them would bring them within one of the exceptions of the section. 82 
Where a defamatory statement complained of is an imputation of bad conduct 
towards a woman and truth is pleaded in defence of the action, the evidence 
that the female herself made statement to that effect to a considerable 
number of persons is relevant under Section 12 of the Evidence Act in 
order to assist the Court in assessing the damages to be awarded. 83 Under 
Exception 1 to Section 499 the accused has to establish not only that the 
imputation which he made was for the public good but also that it was true, 
and a question as to whether the accused had good reason for believing 
the imputations to be true is relevant to the question of good faith in 
Exceptions 8 and 9 to Section 499. 84 

The truth of the matter complained of has long been a good defence in a 
civil action for libel. For it “justifies* 5 the words, by showing that the plaintiff 
has no right to that reputation which he claims compensation for being deprived 
of. But the common law did not regard this as being any defence to 
criminal proceeding ; for the truer the charge, the more likely was it to 
cause a breach of the peace. An honest man may often despise calumnies ; 
but a rascal is sure ro resent exposure. Hence in criminal courts it used 
even to be a maxim that cc the greater the truth, the greater the libel’\ 
Journalists are said to add “and the greater the libel, the greater our 
circulation”. K.C.L., 315. 

It does not constitute ‘good faith 5 necessarily that the person making 
the imputation believed it to be true. ‘Due care and attention’ implies 
genuine effort to reach the truth and not the ready acceptance of 
an ill-natured belief. 85 Truth of the imputation is no defence unless the 
First Exception applies. 88 

5-e, Any person* —See Notes 5-f to 5-i. See Explanations 1 and 2. If 
one alleges of a person that his wife is a prostitute that would amount 
to defaming him within the meaning of Section 499. If the wife wishes 
to bring a charge of defamation, then undoubtedly she should make a 
complaint unless she can bring herself within the exception provided for 
in Section 198, Cr. P.C. 87 Ordinarily a complaint of a criminal offence 
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acted 


any person* not necessarily by the person aggrieved ; 
tain exceptions to this rule, one of which is contained in 
:ases falling under Section 398, Cr. P.C. the principle 
upon is that a Hindu lady residing with her husband, her father, her 
brothei or her son is a member of his family, and her reputation is 
bound up with the reputation of the person in whose house she resides. 
If any imputation is made against her character, that would affect as much 
the relative with whom she is living as herself, and therefore, where the 


alleged offence is defamation imputing unchastity, the party “aggrieved” is 
not necessarily the party directly defamed but includes also the husband or 
other relatives whose reputation is also affected and suffers injury AIR 
1952 M.JBh 180 (Kamal). J y ‘ 


Indentity of person.—There must be an imputation concerning some 
particular person or persons whose identity can be established. 1 PAT 414 
(Gopabandhu). 


Is newspaper a person ?—A newspaper is not a person and therefore 
it is no t an offence to defame a newspaper. Defamation of a newspaper may, 
\ in certain cases, involve defamation of those responsible for its publication 
. 4 RANG 462 (Mg. Sein) 1 


v 5-f. Defamation of a dead person.— See Explanation 1. In the 
persent case the defamation consisted of imputing matter which concerned a 
deceased person. The authors of the Code have themselves pointed out 
their intention that the penal law in India on this point should differ from 
that in England. Their intention was that the essence of the offence of 
defamation, should consist in its tendency to cause that description of pain 
which is felt by a person who knows himself to be the object of the unfavoura¬ 
ble sentiment of his fellow creatures and those inconveniences to which 
a person who in the object of such unfavourable sentiments is exposed. 
This was the reason evidently why they attached to Section 499 the 
explanation marked 1. Section 499 by itself could not touch the present 
case. I he imputing affected a deceased person. Explanation 1 expands 
Section 499 by adding that it may amount to defamation to impute 
a deceased person if the imputation would harm the reputa- 
person if living and is intended to be hurtful to the feel- 
family or other near relatives. 41 ALL 311 (Parwari). “No 
action for a libel upon a person deceased has ever been brought 


anything to 
tion of the 
ings of his 
civil 


by his representatives ; for the dead have no legal rights and can suffei 
no legal wrongs. But in those extreme cases where the, libel unde: 
the guise of attacking the dead man, attacks living ones by bringing hi: 
posterity into contempt or hatred, they—like any other class of person: 
who are injured by a libel—may "obtain protection from the crimina 
law. Yet to extend that protection .to the case of ordinary attacks upor 
the reputation of persons deceased, would be to impose an intolerable 
restraint upon the literary freedom of every writer of modern history 
especially as the lapse of tirne' mjgh^ have' rendered it impossible foi 
him to obtain legal proof of the tnfth' of‘his statements, and as tha 
truth, moreover, (?vcn if proved, mighWot be-of sufficient public moment 
to constitute a statutory defence *tb 'crjijiip-til »proceedings. Historica 
criticism may, no doubt, cause munjiApahN.ya -tM descendants of the 
person criticised ; but mere mental spffer^ng 'neveV'-suffjces, by itself, tc: 
render an act .wrongful,” K.C..L., 316.;'Herfe.’the- parsop 'defamed, was 
dead, ahd whaC-was said way,’that, he." Bfelng^ q^ihi^dre,' those 

who paid him funevui honours would be firteChby .t^e-castev This'.implied 

•V 

'■ ' '■< \ - ' \v3 • N -’' ’■ 

.v\v .\V.\w\V \\ V v •' ' 

, \:• v-vvsv-:.'\ 


j x 

> v ■ 


v 


(p$$p§ 


Note 5-g] of defamation 

condemnation as the ground for degradation and its consequ¬ 
ences. The exclusion from hospitality and use of caste property was not 
the proper and reasonable consequence of a mere menace of such con¬ 
demnation. The injury, if any, inflicted has apparently been by those 
who exclude the plaintiff without reason, not by those who said that 
in certain circumstances he and others might or would be excluded 
from caste benefits and privileges. 5 BOM 580 (Luckumsey ). 

5-g. Datamation of a company or an association or collection 
of persons. — See Explanation 2. 

Of company.— A collection of persons as such may be collectively 
defamed in the same manner as a ‘‘company 55 . The general principles 
on which a company may be said to have been defamed would there¬ 
fore apply equally to the cases where it is alleged that a “collection of 
persons as such 55 has been defamed. Those general principles were 
formulated by Chief Baron Pollock in Metropolitan Saloon Omnibus Co. v. 
Hawkins, 1859-4 H & N. 87, where he said : “It (a corporation) could 
not sue in respect of imputation of murder or incest or adultery because 
it could not commit those crimes. Nor could it sue in respect of a 
charge of corruption, for a corporation cannot be guilty of corruption, 
although the individuals composing it may be. 55 This was adopted in 
Mayar , etc. of Manchester v. Williams, 1891-1 QB 94, where it was laid 
down that a corporation may sue for a libel affecting property, not 
for one affecting personal reputation. Similarly, Lopez, LJ said in 
South Hetlon Coal Co. v. North Eastern News Association, 1894-1 QB 133; 
“A corporation or company could not sue in respect of a charge of 
murder, or incest or adultery because it could not commit those crimes. Nor 
could it sue in respect of a charge of corruption or of an assault be¬ 
cause a corporation cannot be guilty of corruption or of an assault 
although the individuals composing it may be. 55 AIR 1925 Cal 1121 : 
90 IC 387 : 26 Or LJ 1539 (P. C. Guha) 

A corporation may maintain a prosecution or an action for a libel 
affecting its property, but not for a libel merely affecting personal reputation 
as a corporation has no reputation apart from its property or trade. The 
words complained of must reflect on the management of its business and 
must injuriously affect the corporation, as distinct from the individuals who 
compose it. The alleged libel must attack the corporation in its method of 
conducting its affairs, must accuse it of fraud or mis-management, or must 
attack its financial position. It cannot bring a prosecution for words which 
merely affect its honour or dignity. Moreover it cannot maintain a prosecu¬ 
tion for words which reflect, not upon it as a body, but upon its members 
individually, unless special damage has thereby been caused to it. AIR 
1935 Rang 108 : 13 RANG 297 : 36 Gr LJ 95 3, 88 Where a letter suggests 
that a company gives guarantees which are worthless and that it endeavours 
to avoid its liability under the guarantees given, it suggests that the company 
is a deceitful company and that persons dealing with that company should be 
on their guard and take particular care to see that they are not cheated. 
Such imputations are undoubtedly defamatory. 89 Having regard to the 


88. 13 RANG 297 (Mg. Chit) which 

referred to 4 H and N 87 (Metropolitan 
Saloon Omni bus Go. v. Hawkins), 

1891-i Q,B 94 (Mayorjtc. of Man- 
Chester v. Williams ) ; 33 TLR 35 


(Slazengers, Ltd. v. Gibbs and Co.), and 
1894-1 QB 133 (South Hetton Coal Co., 
Ltd., v. North-Eastern News Association ). 
89. AIR 1935 Rang 509 : 37 Or LJ 528 
(N. Chettiyar). 







THE INDIAN PENAL COD% y 

\v 


[S. 499; Note 


provisions'of Section 499 vead' wlth expJaYutfipn 2 and the defmitkm* ofthp 
wdrd ‘person’ in Section 11, ‘ it 'e&unot^he \aia thaud coirtplaiNt\for defama¬ 
tion k not maintainable at aH bysorpohitiorV -hut\‘tK<i N sc'ope 'of -such, a 
complaint by 'a 1 Corporation is'••riot “the. .^me. t*\ thaK indWithials. A 
Municipal Board per se has hardly a reputation. I£\he*m$nai*emeht is' good 
it wilfibe said lie Board is being run • efficiently*. * But if the manage¬ 
ment is bad there is bound to.be Accusation of inefficiency, and -nepotism#*.. 
If a person makes .any imputation so as to cause* any‘special injury to the prp- 
perfcv of the Board then the Board can maintain a complaint under Section 500. 
But where the minority party in the Board attacks the majority party for in¬ 
efficiency then such an attack does not amount to defamation. Such a case is 
covered by exceptions 1 and 2 of Section 499, The imputation did not harm 
reputation of the Board, the intention being to improve the administration. 1 ^ 
A corporation cannot well suffer damage in mind, or body and the charge 
maintains that the Railway Company suffered damage not in property but in 
reputation. An incorporated Company may have a reputation for the good 
conduct of the business or undertaking of the Company and the Company’s 
reputation may' be quite distinct from that of any of its officers, however highly 
placed. 51 CAL 250. 

5-h. Association or coHection of persons. —Where the defamatory 
articles, published in a' newspaper, related to the alleged habitual immoral 
cohddct\of'the girls of a .particular college, but no particular girl or girls 
were iijtmedl in or.identifiable'from the articles, and the complaint was filed 
by'a number of girls of the college, it was held that the author of the articles 
was rightly cohvicted.under Section 500 inasmuch as the inevitable effect of 
the articles on the mind of the reader must be to make him believe that it 
was habitual with the girls of the college to misbehave in the ways mentioned, 
so that all the girls in the college collectively and each girl individually must 
suffer in reputation. 57 ALL 101.2 {Wahid), Where the “Statesman” had 
published an article libelling Hindu widows as a class, and on that ground 
alone the Magistrate had refused to issue process for defamation on its editor 
and printer it was held that the complainant should be given an opportu¬ 
nity of proving his case i. e. a further enquiry should beheld. 55 CAL 
1280 (M. C. Roy), The true, rule appears to be that if a person complains that 
he has been defamed as a member of a class he must satisfy the Court 
that the imputation is against him personally and he is the person aimed 
at, before he can maintain a prosecution for defamation. 91 An action does 
not lie for defamatory words written concerning one or other person out of a 
particular class unless his identity can be established. 1 PAT 414 {Gapabandhu). 
“If a man wrote that all lawyers were thieves, no particular lawyer could 
sue him unless there is something to point to the particular individual.” 92 If 
a well defined class is defamed, each and ev$ry member of that class can file 
a complaint. In other cases the defamatory words must refer to some 
ascertained and ascertainable person and that person must be the Somrplai- 
nant. Where the words reflect on each and every member of a certain 
number or class, each or all can sue. If the words reflect impartially on 
ei ther A or B> or on someone of a certain number or .class, and there is no¬ 
thing to show which one % was meant, no one can sue. If therefore a person 
complains that he has been defamed as a member of a class, he must satisfy 
the Court that the imputation is, against him personally and he Is t}ie person 


1,952 Cr Lj 282 ; Ailt 1^2/ All 114 
(0. P. Chaiuneii ). X x ' 

AIK 1925 Cal 1121: 90'KJ 387: 26 


Cr LJ 15*9 (P.-C: Guhfo. ' 

92, 1 F ajidF 347 . ( Ehstm^i. y.v Holmes) 

2 Barnard 138 (Osborn ),\ \ \ 




Note 5-j] 


OF DEFAMATION 


amj&ci at, before he can maintain a prosecution for defamation. 93 A caste 
"isf a collection of persons but it is not defamation for members of caste P to 
meet and resolve that caste Q. is inferior to the former caste. I Weir 575 
(Venkata Reddi ). 

5-i. Relatives.—^ Explanation L A suit for defamation of his 
daughter cannot be maintained by a Hindu father suing in his own right 
and not as general attorney or on behalf of the daughter. A suit for defama¬ 
tion can only be brought by the person actually defamed, if the person is 
sui juris 1 and if not sui juris, then under the provisions of Civil Procedure 
Code, by his guardian or next friend. 11 ALL 104 (l)aya). Hindu law, 
whilst it recognizes between father and son community of interest in ancestral 
property, does not attribute to them identity of feelings. In this respect it 
does not differ from the law applicable to other communities. Apart from 
considerations relating to the relationship of husband and wife, it is a general 
rule that every adult person is the sole guardian of his own feelings and alone 
entitled to vindicate them in case of outrage in a Court of law. 26 BOM 
259 ( Varajlal ). In a suit for damages for defamation, it appeared that the words 
complained of were spoken by the defendant to the plaintiff in the presence of 
a third party and were to the effect that the plaintiff's wife had committed 
adutery with & pariah and that her children had been born to the pariah. It 
was held that the suit was not maintainable by the plaintiff. The plaintiff’s 
wife is sui juris and she may sue for the slander. 18 MAD 250 (Brahtnanna). 

Plaintiff sued defendant for damages for: slander of plaintiff’s sister a co- 
plaintiff under Section 73 of Act VIII of 1859. It was held that the defect was 
one not to be remedied under that section ; and that, as there was no right of 
suit in the plaintiff, the suit should have been dismissed. 1 MAD, 38^5 
(i Subbaiyar ). • 4 

A person may be defamed by making scurrilous attacks upon the 
character of his wife, without alleging anything personally against him . M \ A ] 
Hindu lady residing with her husband, her father, her brother, or her son is a 
member of his family, and her reputation is bound up with the reputation of 
the person in whose house she resides. If any imputation is made against, 
her character that would affect as much the relative with whom she is living 
as herself, and, therefore, where the alleged offence is defamation imputing 
unchastity, the party a aggrieved” is not necessarily the party directly 
defamed but includes also the husband or other relatives whose reputation 
is also affected and suffers injury. AIR 1952 MBh 180 (Karnal Ghand). 

5-j. Illustrations of what is or what is not imputation. See also 
Note 1 L Explanation 4 of Section 499 does not apply where the words uskcL 
and forming the basis of a charge are per se defamatory. 9 ALL 420 (Mr 
Carthy) . Calling a person discharged bankrupt and gambler convict, in an 
affidavit, amounts to defamation. AIR 1927 Sind 58 : 96 1C 409 ( Tikafndds )\, 

An imputation of insolvency against a person in the way of his tia.de 
per se defamatory. 05 To say of a man that he had put in motion the proper 
machinery for suppressing crime could riot be defamatory. 1937-1 KB 
819 (Bryne), ; / 

An imputation that a person is in the habit of changing his opinions to v 
suit circumstances is not defamation. 1931 MWN 714. In the case* of 


93. AIR 1937 All 677 : 177 IC 534 : 38 Or 
LJ 1086 (A, Subbarava). 

94. AIR 1949 Cal 567: 50 Or LJ 972 


( Biswanath ). 

95. AIR 1927 Sind 54:98 10 124 
Cr IJ 1276 {Bhikachand), 
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•^Vulgar abuses in a street quarrel tfiere may .be no deliberate intention to harm 
the reputation of the person abused. 3 AWN 36 ; 3 AWN 167. 

To say of a Mahomedan that he had killed a cow in his compound does 
not harm his reputation. 96 An editor of a newspaper wrote ah article in his 
newspaper pointing out the inconsistencies of the complainant ’s conduct in 
regard to the question of acceptance of ministerial office. Not content with 
writing this, the writer drew and published the inference that a complainant 
was altogether inconsistent and ‘‘topsyturvy 5 ’. It was held that the use of 
such expression as “master of topsyturvy” was defamatory. AIR 1940 Rang 
21 : 41 Gr LJ 271 (If Po Hnyin). 

Among Hindus it would cause the gravest harm to allege that a man 
was out of caste. 97 Criminal law is not meant to punish every insult, how ¬ 
ever grievous, offered by one person to another in the course of social rela¬ 
tions, and, therefore, where a person invites another for a dinner and asks 
him, when he attended, to leave the place without any sort of imputation, 
his conduct may be reprehensible from a social point of view, but there is no 
element of criminality in it. 98 To say that a man is out-casted when he is 
not out-casted is defamation, and it is also established law that the members 
of the caste cannot as individuals take the law into their own hands and de¬ 
clare a member to be out-casted and assert it to be so unless there has been 
a regular meeting of the caste panchayat and a decision on the subject. If 
there has been no panchayat there can be no privilege in respect of the 
remark made that a man has been out-casted. AIR 1932 Nag 97 : 33 Cr LJ 
835 [Babulafy^ Words which impute unworthiness to remain a member of 
the caste are defamatory and give rise to a cause of action ; and where the 
words used are ambiguous, it must be decided on evidence whether they were 
intended to bear a libellous meaning. 33 MAD 67 (C. Chetty), Whilst an 
application and a counter-application to prevent a breach of the peace were 
being investigated into by the Police, the accused called the complainant a 
6 brogue”. It appeared that some four months previously the complainant 
was convicted and fined at the instance of the accused. The accused 
having been convicted of defamation, it was held, setting aside the com 
viction, that the accused was protected by Exception 9 to Section 499, 
inasmuch as the statement was made apparently for the protection of his 
own interest and when his application was under investigation by the police. 
20 blr 601 ; AIR 1917 Bom 192 : 46 IG 411 : 19 Cr LJ 731 ( Esufalli ). 

By the mere words ‘dishonest and fraudulent’, the accused committed no 
offence of defamation. For making out an offence of defamation it is 
necessary that by using certain expressions the intention is to harm the re- 
putation of a certain person or the person using those expressions knew or 
had reason to believe that such imputation would harm, the reputation of such 
person. Mst. Rukrnani Bai v. Radha Ballahh , 1953 Raj LW 203. 

A person making a statement without cause that a Mahomedan was ex¬ 
communicated or out-casted is guilty of the offence of defamation under 
Section 499. * 1 An imputation which leads to the excommunication of a person 
from his caste is defamatory to him if he had not been guilty of committing 


96. 

97. 

98. 


5 CPLR (Or) 53 (Sikandar Khan). 
AIR 1928 All 213 : 108 IC 690 : 
Cr LJ 451 {Mohan Lai). 

AIR 1926 All 711 : 98 IC 606 : 
Cr LJ 1390 (Faqir)\ 


99. AIR 1940 Nag 283: 41 Cr LJ 585 

29 ( Bhamvarsingh ), 

1. 1927 Mad 397 : 99 IC 943 : ,28 Cr LJ 

27 207 (Yusuf tic S ). 
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’fc^¥ct; 2 The accused referred to the complainant, who was a Parsutia Kaisth 
.as'a Kori Ghamar with the result that none of the priests attended the religious 
ceremony which had to be performed at the complainant’s house. It was. 
held that the accused werb guilty under Section 499. 3 Article in newspaper 
using expression “master of topsyturvy” against complainant is defamatory. 4 
Where a complainant described as a man with whom not even Turks, let 
alone Brahmins, could associate and the wedding of his daughter was charac¬ 
terised as a sinful carnival worthy of perdition — a moral end involving a 
disgrace, degradation and degeneration, it was held that the language used 
was unrestrained, the object of the writer being to hold the complainant up 
to public execration. 5 The defamation charged is contained in a petition 
to the Magistrate of Balasore, in which the defendant stated that H and others 
were preparing to bring false charges against him, and it was upon H 3 s com¬ 
plaint that the allegations in this petition were injurious to his character that 
these proceedings were instituted. The imputation made was a very serious 
one, and it was made in a very public manner. 6 The mere use of the ex¬ 
pression “cfaandal” cannot form the foundation for an action for defamation. 
It may amount to at best a form of scurrilous abuse and cannot be interpre¬ 
ted as conveying any imputation against the reputation of a person. 1952 
Cr LJ 1640 : AIR 1952 Ori 351 ( Sarat Chandra), 

5*k, Good interpretation of ambiguous imputation. —“A judge is 
not justified in leaving the question of libel or no libel, slander, or no slander, 
to the jury merely because some person or another might possibly understand 
the statement as making an imputation on the plaintiff. It is unreasonable that, 
where there are a number of good interpretations, the only bad one. should 
be seized upon. The defamer, it has been said, is he who, of many inferen¬ 
ces, chooses a defamatory one. The true test according to the authorities is, 
whether, in the circumstances in which the statement was published, reason¬ 
able men, to whom the publication was made, would understand it in a 
defamatory sense. Sometimes that test may be satisfied from the mere words 
of the statement.” Halsbury, Vol. 18, Section 1175. 1882-2 AG 741 

(Capital and Counties Bank v. Henty). 

6. Intending to harm or knowing or having reason to believe 
that such imputation will harm the reputation of such person.— See 

Notes 11 and 7. The words ‘makes or publishes” are governed by the 
meaning which we must attach to “harm”. The meaning which should be 
attached to “harm” is not the ordinary sense in which the word is used, 
because a special meaning is given to it by the statute. Explanation 4, shows 
that by “harm” is meant imputations on a man’s character made and ex¬ 
pressed to others , so as to lower him in their estimation, and that anything 
which lowers him merely in his own estimation, certainly does not constitute 
defamation. We have to determine this intention from the facts in each case. 
Where the only act is to send a letter under a closed cover to a person, con¬ 
taining imputations against him, the intention to make public its contents so 
as.to harm his reputation cannot be inferred, and I see no difference in this 
case, where the writing took the form of a notice of an action, and no more 
was done than to send it to the complainant under a closed cover. A man has 
no “reputation” to himself, and therefore the section does not make an act 
of this nature a crime. 7 ALL 205 ( Taki ). A distinction should be made 


2. 31 Cr LJ 1225:34 OWN 580: AIR 
1930 Cal 645 (Haripado). 

3. 11 Cr LJ 413 : 6 IC 876 ( Bachha ). 

4. AIR 1940 Rang 21 : 41 Cr LJ 271 : 
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186 IC 226 (U Po). 

12 Cr IJ 129 : 9 IC 775 : 4 Bur I/f 48 
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4>£tvreen a statement made by a person in an attempt to praise one’s own self 
and statement calculated to cast reflection on another. A statement in 
praise, even exaggerated praise, of one’s self does not necessarily imply a 
reflection on some other. What the prosecution have to establish is not that 
the accused have indulged in exaggeration, or even falsehood, in respect of 
their own position and importance but that the defamatory statement con¬ 
tains an imputation concerning the prosecution calculated to harm its re¬ 
putation. 7 A person commits defamation within the meaning of Section 499 
who publishes any imputation concerning any person intending to harm the 
reputation of that person whether harm is actually caused or not. A person 
who publishes defamatory matter against another in a case not covered by 
any of the exceptions cannot escape punishment on the ground that the re¬ 
putation of the person attacked was so good or that of the persons attacking 
so bad, that serious injury to the reputation was not, in fact, caused. 8 In 
order to establish the offence of defamation it is not ni cessary to prove that 
actual harm has been caused. It is sufficient to show that harm was intended 
to the complainant’s reputation or that the accused person knew or had 
reason to believe that: the imputation made by him would harm his 
reputation.® 

In judging whether the accused had the intention of causing harm or 
knowledge, the circumstances under which and the main object with which 
the application containing the defamatory statements was sent including 
the prayer asked for from the Minister, and the background of the dispute 
between the parties before the Endowment Department, should all be 
considered. If, after a careful consideration of all these facts it did not 
appear that the accused had the necessary intention or knowledge it was not 
proper to place him on trial for an offence under Section 500. AIR 1959 
Ori 141 (C. C. Das). 1953 RLW 203. 

If J merely answered a question truthfully and honestly, then he could 
not be guilty of defamation. On the other hand, if he intended to harm B 
or knew that what he said would harm him other considerations would arise. 
AIR 1941 Pat 9 : 41 Or LJ 814 : 190 IG 33 ( Jainarain ). Conscious violation 

oflaw to another’s prejudice is sufficient though there may be no malice in 

fact. 1 Weir 613 {P- Asari). 

It is the essence of the offence under Section 500 that the person making 
an imputation should do so with intention of harming or knowing or having 
reason to believe that such imputation will harm the reputation of such per- 
It is not necessary that the evidence should show that the complainant 


son 


has been injuriously affected by such alleged defamation. 10 

The complainant was the Sarpanch of Gram Panchayat and the accused 
was the President of Gram Gola Co-operative Society. The sub-assistant 
registrar of Go-operative Societies called for a meeting of the aforesaid Co¬ 
operative Society on 24-11-1963. In course of the meeting, a question 
arose regarding the correct disbursement of the amount collected by the 
accused as some people had complained that they did not receive the full 


9 . 


AIR 1936 All 143 : 37 O LJ 258 : 160 
1C 230 (GendaRam) 

AIR 1924 All 566 : 26 Cr LJ 23 : 83 
„ JG 503 (Ram Narain), 

12 Cr LJ 129 ; 9 IC 775 : 

18 ( Madanjit ). 28 CAL 

Pandey). 6 NWP 86 ( Thnkurdas ), AIR 


4 Bur LI 
63 (G. P . 


10 . 


1920 Bom 339 ; 22 blr 1224 (Pimento). 
14 Cr LJ 606 : 21 IC 478 (K. Mandgir). 
1938 KANG 404 FB : AIR 1938 
Rang 232. 175 IC 915 : 39 Cr LJ 

663 ((J. A. Pe). 

28 CAL 63 and AIR 1945 Pat 450 and 
AIR 1920 Bom 339 Rel. on. 
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amount in spite of their executing necessary documents. At this the accused 
became furious and abused the complainant as “Sala”, “Chore”. It Was held 
that the intention of a person has to be gathered from various circumstances 
and cannot be possibly established by any direct evidence. - The occurrence 
took place in a meeting presided by the accused himself and attended by a 
lhrge number of persons including some officials. There was nothing in 
evidence which showed that the complainant gave any provocation to the 
accused. It was also found by the trial Court that: the complainant was 
calpily sitting in the meeting when he was abused. On the other hand, all 
these words of abuses were used against him and the situation became so 
disturbing that the meeting had to be postponed. The accused was a res¬ 
ponsible man with some education and must have known the effect and the 
implications of his abuse in a public place where the complainant also held 
a responsible office of a Sarpanch. The position might have been different in 
a different context in a petty village quarrel between some people or if the 
accused would have simply muttered some words not directly intended for any 
body, file accused must be taken to have intended - to defame or at any event 
•must be taken to have known that such defamatory words would necessarily 
injute the reputation ol the complainant and lower his position in the 
estimation of others. 11 

7. Will harm the reputation of such person.— See Note 6. By the 

inere use of words ‘dishonest and fraudulent’ the accused committed no 
offence of defamation. For making out an offence of defamation it is neces¬ 
sary that by using certain expressions the intention is to harm the reputa- 
tion of a certain person or the person, using those expressions knew or 
had reason to believe that such imputation would harm the reputation of 
such person. 1953 RLW 20-3 (Rukmani Bqi), 

Proof of actual harm to the reputation of • the person defamed is not 
necessary. What is necessary to complete the offence is that there must be 
an imputation with reference to a person intending to harm, or knowing or 
having reason to believe that such imputation will harm the reputation of the 
person against whom the imputation is made. 22 blr 1224 : 59 IG 202 • 

™!^ 2 °, 5om 33 ? ( piment0 ) • 28 CAL 63 (G. P. Pandey). 12 Gr LT 139 

6 NWP 86. . / j . 


8. Defamation - 

Note 5-f. 


of deceased person — See Explanation 1 


and 


9. Defamation of company or association or collection oi 
persons. — -See Explanation 2 and Note 5th. . 

Under Section 499 of I. P. C. which defines defamation there could be 
defamation of an individual person and also of a collection of persons as such. 

ie language ol Explanation 2 is a general and any ■ collection of persons 
would be covered by. it, pf course that collection of persons must be iclenti- 
lablein the sense that one, cop Id with certainty,' say that this' gronn of 

particular people has-been "defamed, as distinguished from -tl.V rest of the 
community. I he prosecuting of the Aligarh or aS a matter of fact the 

prosecuting staff in the State -.of .U. *P. is certainly, sum’ll and identifiable 
group of collections of persons. 13 \ . • , U! ° 


11. 20 Cut LT 180 Rel. on. 24 Cut LT 
209 and AIR 1952 Ori 351 and AIR 
^2. Bom 193 dfct. AIR 1966 Ori 
lj (Dhruba Char an v. Dinabandhu) 


. (1965) Cut 475 : 31 CutLT 879.** * 

12. Supreme Court Or A. 0 f i(> 63 * 
{Sahib Singh) decided on*22-1-1^65. 
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10. Alternative or ironical imputation. —See Explanation 3 . See 
Note 5-c. 

11. Harms a person’s reputation. — See the section and Explanation 4. 
See also Illustrations to Explanation 4. See also Notes 5 and 5~j, 6 and 7. 

Directly or indirectly. —The words “directly or indirectly” in Ex¬ 
planation 4> mean that the person defamed must either be abused in express 
terms, or the wording of the communication must convey such imputation 
as any person reading it must understand to impute misconduct or bad 
character. The words cannot be understood to mean that the person 
libelled should himself be the direct means of publishing the libel to others. 
7 ALL 205 FB (Taki). 

The question is, whether the words “Mrs. M will take no notice of any¬ 
thing written by H. G> he already having shown himself a coward, dishonest 
man, and something worse than either/’ written by the respondent upon a 
copy of the resolution of the Municipal Board, were defamatory, and were 
published by her. Explanation 4, of Section 499, does not apply where the 
words, used and forming the basis of a charge are per sc defamatory. When 
an expression, used verbally or in writing, is doubtful as to its significance, 
and some evidence, is necessarry to decide what the effect of that expres¬ 
sion will be, and whether it is calculated to harm a particular person’s 
reputation, it is possible that the principle enunciated in Explanation 4 h of 
Section 499 might, and would with propriety, be applied. Where words 
written are distinctly defamatory, w T hether they were written in haste or in 
anger, the person is clearly responsible, and unless she can show that her case 
fails within any of the Exceptions to the section, it was and is impossible for 
her to resist a verdict of guilty. 9 ALL 420 (McCarthy ). 

Where in reply to a book written by the complainant the accused wrote 
a book in reply, matters dealt with being highly controversial religious 
matters, and in expressing his opinion the accused used very violent expres¬ 
sions but did not assail the personal character or the respectability of the 
complainant, it was held that there was no defamation. 13 I) sent petition 
to the forest authorities saying that the village Munsif was a very rich man 
and that he had gained over the range officer to his side and had been illicitly 
grazing goats in the reserve and urging an inquiry by some officer other than 
the range officer. It was held that D was guilty of the offence of defama¬ 
tion, inasmuch as the language employed by him was calculated to harm the 
Village Munsif and lower the range officer in the estimation of his subordi¬ 
nate and the public. 14 

An intention to cause loss of reputation which is the essential ingredient 
of the offence cannot be attributed to a person who indulges in abuse, in a 
fit of excitement. 1952 Gr IJ 1640 : AIR 1952 Ori 351 (Sarat). 

An imputation which leads to the excommunication of a person from 
his caste is defamatory to him if he had not been guilty of committing the 
act. 15 It must be shown that the complainant has proved that the imputa¬ 
tion has directly or indirectly lowered his moral or intellectual character or 
has lowered his credit in the ‘estimation of others’. The words ‘in the esti¬ 
mation of others’, taken in conjunction with, the word dowers’ in explanation 


[3. AIR 1924 Mad 898 (1) : 47 MLJ 664 
1921 MWN 768 (Kumar agurudasa). 

14. AIR 1918 Mad 343 : 19 Or LJ 115 


43 IC 403 (M. Goundan ). 

15. 31 Cr LJ 1225 : AIR 1930 Cal 645 
(Haripado). 




govern all clauses in that provision of Section 499J ' It is - not sufficient for 
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the complainant merely to raise a presumption that th£ imputation may 
lower him or may lower his moral or intellectual character in the of 

others, or that it may, in the estimation of others, lower .his character in res¬ 
pect of his calling, or may lower his credit. These are matters that must be 
proved. There must be proof that the complainant has been lowered as to his 
character, credit, or calling, reputation or position in the estimation of some 
person or persons. Explanation 4 to Section 499, like the other three, 
merely describes the quality or nature of the imputation and not its actual 
effects. 16 Or LJ 177 : 17 Mr 82 : 27 IC 657 (X B. Rmgnekar ). 

3ll~a. Profession,—The rule of public policy on which it is based is 
that honest transactions of business and of social intercourse would otherwise 
be deprived of the protection which they, should enjoy. 12 MAD 374 
(Venkata Narasimha ). To say of a person in respect of her profession-or calling 
vvhere the profession or calling of the plaintiff is tht\t of an instructress in 
physical culture and dancing that she is unfit and incompetent for the purpose 
is defamatory ; but to 'say that the future including the social, religious and 
moral future of the girls would be spoiled by attending clases of the type of 
classes which the plaintiff conducts is to impute to the plaintiff an unfitness 
which is worse than aftributing mere incapacity and amounts to defamation. 
43 Gr LJ 17 : 196 IC 503 : 43 Mr 634 : AIR 1941 Bom 278 {Mitha). See also 
the last para in Note 11. (17 Mr 82 : 16 Gr LJ 177). 

In the course of an election compaign the accused issued a poster against 
his rival candidate who was a Barrister and which was titled <c the hollowness 
of Mr.—’s capacity as a Barrister has been exposed 35 . It was held that the 
accused had no justification whatever in dragging his rival’s position as a 
Barrister into the limelight of publicity in a language which amounted to a 
serious aspersion upon his professional status and was calculated to lower him 
in the eyes of the public as a Barrister. Hence the protection laid down in 
Exception 9 to Section 499 could not be afforded to the accused. AIR 1936 
Lah 294 ( Pannalal ). 

12. Exceptions and burden of proof.— Section 499 has ten excep¬ 
tions. They are not general exceptions which are dealt with in Chapter IV. 
For burden of proof of exceptions, see Section 105, Evidence Act, and author’s, 
commentary on Evidence Act, Section 105. 

Privilege is not an exception. 1 c 

Burden of proof of exception is on accused. 17 

A Police officer is guilty of defamation if he maliciously makes to h-ifc 
superior officer a delamatory report against any person unless he can show 
that he is protected by some special statutory privilege. No such privilege 
is created by the Legislature in favour of Police officers. 18 When a man Js' 
charged with something and acquitted after trial, the man who repeats tfih' 
charge has to be on very sure ground if he wishes to plead that he repeats 
this charge in good faith, and it is for him to show that he acted in good 
faith. 19 In "Hancock v. Case 1 , 2 F & F at p. 714, Gockburn C. J., observed 
that “the question of privilege will depend on the whole character of the 
case as it appears upon the whole evidence”. 15 BOM 351 (E. M. Slater). 


16. AIR 1969 All 623 (Haji). 

17. AIR 1961 Pirnj 215 (H. Singh). 

18. 5 IC 714 ; 11 Or LJ 205:4 PVVR 


1910 {Abdm Razak). 

19. 1938 R ANG 404 t AIR 1988 Ram* 
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Iti a complaint for defamation in which the accused is said to have slandered 
a married woman by stating that her husband is impotent and the child born 
to her was by another man, the burden is placed on the accused to establish 
a plea of justification. More so, because the law raises a strong presumption 
in favour of legitimacy. 1937 NAG 217 : AIR 1937 Nag 122 {Sukhadayal ). 

Burden of bringing the case under Exception lies on the accused. State¬ 
ment of accused under Section 342 Cr. P. G cannot be taken into account. 20 

See AIR 1966 Ori 15 ( Dhruba Charon v. I)iriabandhu) ^(l965) GUT 475 : 
31 .Cut LT 879. 7 

' * 

13.. Imputation of truth which public good requires to be made 
or published. —See First Exception. Exceptions 9 and 10 also refer to public 
good. Io say something of a person which holds him to contempt is defama- 
tory. If what is said is true then that is a defence of justification under the 
exception. On the other hand if there is a doubt as to whether it is true or 
not, there is no defence at all and as the matter tends to bring the person 
defamed into contempt it is defamatory. 21 It is sufficient if the accused can 
show that the statements are substantially true in regard to the material 
portion of the allegation or insinuation. 22 To entitle a person to the 
benefit of exception (1) the statements made must not only be proved 
to be true but it must be shown that their publication was for the public 
good. Public good is the good of the general public as contra-distinguished 
irom that of an individual. The denouncing of a Brahmin for providing 
alcoholic refreshment at wedding reception for those of his guests who desired 
to partake of such beverages is not “for the public good”. 12 Cr LT 129 : 9 
IC 775 ( Madanjil). 

Imputation of truth for public good must extend to entire libel and not 
to part only. 23 

There can be no public good in telling the world that a person was 
killed when he died a natural death. Nor can there be auy good to the 
public in telling them that a particular person has caused the "death when 
that person was not in any way concerned with it. 21 

Public interest. Exceptions 1 and 9 to Section 499. Truth will not 
justify libel unless its publication was for public good. 25 

A Court may find that an imputation is true and made for the public 
good, but on considering the manner of the publication, (e.g, in a newspaper), 
it may hold that the particular publication is not for the public good, and is, 
therefore, not privileged. 26 Where a defamatory statement is published in a 
newspaper, any exception on the ground of good faith or public good fails. 
UC 769 {Leandro). 

U, a woman having left her first husband and contracted a secret pat 
marriage with J the then Swarni of the community to which the parties 
belonged, declared the connection as adulterous. Some years after, another 


.31. 

24. AIR 1958 MP 216 (T. 1). Singh). 

25. 1963 KLT 845 : 1963 KLJ 1209 ; AIR 
1962 SC 1204 and AIR 1950 Cal 339 
relied on. 

26. 19 ROM 703 (J. D. Dikshit), which 
followed 6 MAD 381 ( Sankara ) and 15 
MAD 214 [Thiagaraya). 


20. AIR 1965 Ker 161 ( Kuttysankarcm) ; 
1963 Ker LT 845 : 1963 Ker LJ 1209. 

21. 51 Cr LJ 1288 : AIR 1950 Cal 339 
(Lalmohan). 

22. 51 Cr IJ 1293 : AIR 1950 Cal 343 
(Radha Govinda). 

23. AIR 1964 Ker 277 
AIR 1964 Ker LJ 42 
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S*yalhi of the community declared the second marriage valid.. .Get*tain 
members of the community, however, disapproved of this , action: of the 
Swami, and addressed him several communications which elicited no reply 
from him. Thereupon twelve of the villagers of the place published in a 
newspaper a notice which began by stating that “j having kept a concubine 
byname U has had offspring by her”. For these statements, the villagers 
were convicted of defamation. It was held that the conviction was proper, 
for conceding that the allegations were made for the benefit''of a portion of 
the public still accused had no privilege to disseminate them to a circle^of 
readers wider than those who could possibly be interested in the allegatiqhs.' 
3 blr 188 (Shivgowda ). 

Where a defamatory statement is published in a newspaper, any excep¬ 
tion on the ground of good faith or public good fails, 27 A matter which 
concerns a caste or community does not concern the public and Exception 1 does 
not apply. AIR 1941 Bom 410 : 43 Cr LJ 174 : 43 blr 7^7 (V. Atmaram)-. 

If a person really was out-casted, a statement to the members 'of the 
brotherhood that he was out-casted is the kind of statement contemplated 
by the expression 4 "public good”. 46 ALL 64 (Umed Singh). 

14. Good faith .—See Notes 14, 15 and 22. See also Note 13-a'to' 
Section 500. Good faith is the essence of Exceptions 2, 3 8 and 9. If a bare 
statement by accused that he believed that what he said was true were sufficient 
to prove good faith, a conviction for defamation would be rare except on, 
a plea of guilt. AIR 1959 Ker 100. All the exceptions except Exceptions 
1 and 4 refer to good faith. Where on flimsy materials the accused charged 
a doctor with conspiracy in drugging a certain person so as to render hi&f 
unconscious and to cause him to be taken to cremation and where the accused 
had not made any enquiries before the publication of the charge or had not 
at his disposal or within his knowledge any of the materials which', he pro¬ 
duced at the trial, it was held that he was not protected by the 9th'exception 
as he had not made it in good faith, and as good faith was not established it 
was not strictly necessary to consider if the public good was involved; Cer¬ 
tain evidence produced at the trial cannot be used to establish due tare arid 
attention unless the evidence was in the possession of the accused when he* 
made the statement. 28 “Good faith”, in the 9th exception requires, not, 
indeed, logical infallibility but due care and attention. But how far errpw 
neous actions or statements are to be imputed to want of due care and 
caution must, in each case, be considered with reference to th^ .general 
circumstances and the capacity and intelligence of the person whosh conduct 
is in question. It is only to be expected that the honest conclusions of a 
calm and philosophical mind, may differ very large from the honest con¬ 
clusions of a person excited by sectarian zeal and untrained to habits of 
precise reasoning. The Court should take into account the intellectual 
capacity of the person, his predilections and the surrounding facts.' 57 GAL 
1013 (AM. GW). - 

Want of ill will or malice is not a valid defence. 28 

4 4 Good faith” requires not, indeed, logical infallibility but due care.and 
attention. But how far erroneous actions or statements are to be*imputed to 
want of due care and caution must, in each case, be considered with reference 


27. UC 769 (Leandro) } which followed Cr 
- R 60 of 1899 ( Janardan ). 

28. AIR 1924 Cal 611 : 26 Cr LJ 71 : 83 


IC 631 : 28 OWN 579 (P, G. Ghosh). 
29, AIR 1961 Punj 215 (H. Singh). 
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general circumstances and the capacity and intelligence of the person 
whose conduct is in question. It is only to be expected that the honest conclu¬ 
sions of a calm and philosophical mind may differ very largely from the honest 
conclusions of a person excited by sectarian zeal and untrained to habits of 
precise reasoning. At the same time it must be borne in mind that good faith 
in the formation or expression of an opinion, can afford no protection to an 
imputation which does not purport to be based on that which is the legitimate 
subject of public comment. 31 BOM 293 : 9 blr 230 ( Abdool ). 

The standard of care and caution required by the expression “good faith” 
in the exception to Section 499 varies with the circumstances of each case. 
How far erroneous actions or statements are to be imputed to want of due 
care and caution must, in each case, be considered with reference to the 
circumstances and capacity of the person whose conduct is in question, and 
allowances have got to be made for the intelligence of the accused, his capa¬ 
city to reason, the circumstances under which he was placed, and the occasion 
which necessitated his making the imputations. 57 CAL 843 [Tadalii). In 
order to express an opinion in good faith the person who holds it must have 
taken care and attention in forming it. 45 IG 113 : 26 CLJ 410 : 19 Gr LJ 
449 (Banks). 

It is not essential that, before a person can be held entitled to the privilege 
of having made a statement in good faith for the protection of his interests, 
he should establish that every word he has spoken or written is literally 
true, though it is obvious that, according as it is more or less true or false, the 
question of his good faith or otherwise, must be determined, 3 ALL 815 (A. 
Hakim). Exceptions 9 and 10 both require the existence of good faith, which 
implies the exercise of due care and attention. 30 In dealing with the question 
of good faith, the proper point to be decided is not whether the allegations 
put forward by the accused in support of the defamation are in substance true 
but whether he was informed and had good reason after due care and atten¬ 
tion to believe that such allegations were true. There is no difference in 
principle in the question of “good faith” between Exceptions 3 and 9. Excep¬ 
tion 3 protects, in certain circumstances, an expression of opinion concerning 
the conduct of any person touching any public question and respecting his cha¬ 
racter, so far as his character appears in that conduct, and Exception 9 pro¬ 
tects, under certain circumstances, imputations concerning the character of 
another. 31 A statement made by a villager casting imputation on the charac¬ 
ter of a co-villager in a complaint to the higher authorities is privileged only 
if the imputation is substantially true and made in good faith. 15 Gr LJ 281 : 
23TC489 (P. Kamayya). 

The Court must decide when the question arises whether the person 
making the imputation referred to in 9th Exception to Section 499 was or was 
not acting for the protection of the interest of himself or of any other person 
or for the public good, the test in the latter respect being an objective and 
not a subjective one. It will not do merely if a person who makes an impu¬ 
tation believes that he has been acting for the protection of the interest of 
himself or of any other person or for the public good and it is a question of 
law and riot of fact for decision in a particular case by the Court as to whe¬ 
ther the person making the imputation was or was not so acting. The belief 
in the imputation must have been entertained in good faith, that is to say. 


30. AIR 1940 Nag 249 : 41 Cr IJ 734 : 
189 IC 382 (BhagoUM). 


31. 1941 KAR 336: 

(Abbasi). 


AIR 1941 Sind 92 
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■jgbt'without due care and attention. 32 In a case filed by A against B, B made 
an application lor transfer, his case being that C, on account of his influence 
which was secured in undesirable 'f'ays, was using it against B by securing 
witnesses against him and that he (C) was very friendly not only with A but 
with the Magistrate and was using this friendship to the detriment of B. It 
was also stated that C being a rowdy and considered to be a bad element he 
(/>) apprehended that he would not have a fair and impartial trial On the 
perusal of the police record the High Court found that the description of C 
amounted to his being a rowdy. It was held that it could not be said that 
the allegation was not made for the protection of the interest of B The 
reputation of Chore out clearly the truth that B had made the allegation in 
good faith, Th e allegation was, therefore, clearly covered by exception 9 of 
Section 499. AIR 1952 Mad 184 (A. Aiyangar). 


In dealing with Exceptions 8 and 9, the question of good faith has to be 
considered. In determining the question of good faith the court should have 
to take into account the intellectual capacity of the accused, his predilections 
and the surrounding facts. 56 CAL 1013 (Md. Gul ). In Hainan v. Falle L.R. 
4 Ap. Ca., at p. 250, their Lordships of the Privy Council said • “The'effect 
of the defence thus pleaded is clearly that the defendants acted in good faith 
and without any malice towards the plaintiff, without any desire to injure 
him, and in the honest belief that the information they had received was 
sufficient to justify the course which they took. Their Lordships are of opi- 
mon that such a defence, ii proved, is a sufficient answer to the prima facie 
cause of action disclosed by the declaration. 55 15 BOM 351 (E. M. Slater)' 
A person, whether the publisher of a newspaper or otherwise, unless he acts 
m good faith, cannot, by saying that he is seeking for a public inquiry into the 
conduct of a public man, exempt himself from liability for publishino- matter 
ol a defamatory nature. 38 See also 11 Cr LJ 588 in note 24. 


Men in public positions, even though official, can claim no immunity 
from criticisms which may be made within some limits. Similarly the press 
and authors and publishers of books have no special privilege and are in no 
better position than any other man. If the assertions as opposed to comments 
made are defamatory the assertions must either be justified or in the limited 
cases specified in the ninth exception to Section 499 ; it must be shown that 

““ made 800,1 faUh antl r « 


Whether fair comment is to be regarded as falling under a branch of the 
law of privilege or not, it cannot excuse an injury arising not from the mere 
act of criticism, but from a state of mind in the critic which is in itself 
unjustifiable. And the excuse may bo so forfeited either by reason of an evil 
intent in lnm, or by reason of mere recklessness in making an unwarrantable 
assertion, l or then the comment would not be fair comment at all. This 
cleariy follows from the language of the exceptions to Sections 499 which bv 
requiring the “good faith”, defined in Section 52, excludes all that is done 
without due care and attention as well as all that is done with injurious inten- 
!! or y |he imputation should be comment on the work criticised, and second 
that it should be “fair”, that is to say, that if it professes to be an inference 
drawn from the contents of that work, it must be an inference which it is 
possible to diaw therefrom. It would be monstrous, for instance, for a critic 
10 suggest as an inference from a mere grammatical inaccuracy in a work 


32. 


50 Cr I.J 710 : AIR 1949 Mad 524 ; 
1948 MWN 818 {Mammunhi). 


33. 1 BHCR (App.) 85 (Howard v. Mull). 
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: its author was a swindler or a libertine. I?or that would be a reckl^s- 
uess of .inconsequence, excluded by therequisites ol good faith. Good lait 
required not, indeed, logical infallibility but due care and attention But 
bow far erroneous actions or statements are to be imputed to want of due catc 
and caution must, as indicated in 12 BOM 377 p. 398 

each case be considered with reference to the general circumstances and t e 
capacity and N intc4igence of the person whose conduct is in question, it is 
onlv to be expected that the honest conclusion of a calm a.nd philosophical 
mind, may differ very largely from the honest conclusions ot a P^nmcmted 
bv seclarian zeal and untrained to habits of precise reasoning. At the same 
tiihe it must be borne in mind that good faith in the formation or expression 
of art opinion, can afford no protection to an imputation which does not pu 
port to be based on that which is the legitimate subject of ppplic comment. 
The object of the exception is that the public should be aided by comment in 
its judgment of the public performance submitted to its judgment. Gomnien 
otherwise defamatory justified is on this ground alone. Fhe comment must, 
therefore* make it clear to the public that decision is invited only on such 
evidence as is supplied by the public performance. It follows that an impu¬ 
tation on an author made by a critic without reference egress or irnphed, 
to the work under criticism, if in terms so general as to be capable of conve¬ 
ying an unfavourable impression of him apart from what appears in his work, 
■cannot be justified by the critic on the ground that his intention was to base 
liis imputation solely on the work reviewed, and that he had in his mind 
passages therein supporting the imputation. In such case the reading puphe 
fs notleft to decide for itself on. evidence legitimately before it, and the 
tendency of the comment is to suggest that the imputation is based on some 
conduct of the author other than that appearing in his work. In such a cast, 
the rulin'* in Fisher v. Clement, (1830) 10 B and C 472, might apply, and 

the responsibility of the critic is to be gauged by the effect which his com¬ 
ment is calculated to produce and not by what he says was his intention, 
is not enough that he should intend to form his opinion on the work before 
him • he is also bound in the words of the exceptions to express his opinion 
with’ due care and caution, and to give the public no ground for supposing 
that he is speaking of anything but the performance submitted to its-judg¬ 
ment 31 BOM 293 (A. Wadood). The accused person, an editor of a 
newspaper, published an article in which the following passage, admittedly 
refernn^ to the complainant, occurred Has his (the complainant s) 

character been inquired into ? Does no one remember that this very man was 
sent by the Subordinate Judge of Sholapur to be prosecuted . Are not the 
proceedings instituted by the Subordinate Judge to be found on the record ? 
The Magistrate found that it was literally true that the complainant had 
been senAo be prosecuted, but that it was also true that the prosecution had, 
in the accused's knowledge, been ordered to be withdrawn by the District 

\ i t was held thatf although the statement contained only the truth, 

i. wS'incmnpfete and misleading ; and that, as the accused was well aware 
that the nrosecution referred to had been withdrawn, and did not injurious \ 
Lffec ,h'cZ7Z>n7,character, he could not plead ,ha, .he imputanon 
m(£bv himhn the complainant’s character was made m good faith, or 
made t>y n . R qvj 298 IB. Kakde). M ire absence of ill-will is 

for the pub 1 1 g . \Veir 613 IP. Atari). As stated in Macaulef s Report on 

Z Sst Draft of Ac Penal Code, L requirements of -good faith” «. 
the First Drat to with t however, importing into this carefully 

intentional "the common law of England based on pub ic 

considered statute the rule. ^ }n Illdia is adequately protected by 

the Exceptions’ l°to 9 in Section 499, where the defamatory statement is not 
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untrue to the knowledge of the person making it. If, however, it be untrue 
to his knowledge, the real offence committed is, as pointed out by the Privy 
Council in 11 bgir 321 PC (Baboo Gunnesk), that of false evidence ; and the 
Court would not, when such is the offence, allow the onus of prool to be 
shifted by the prosecution having recourse to Section 499, as that would be 
tantamount to dispensing with the salutary provisions of Section 195, Cr. 
C.P., which are clearly based on public policy. 19 BOM 340 ( JVagarji ). 

In dealing with the question of good faith the proper point to be decided 
is riot whether the allegations put forward by the accused in support of the 
defamation are in substance true, but whether he was unformed and had 
good reason after due care and attention to believe that they were true. 34 
Good faith has to be presumed where the complainant does not know the 
accused personally and in the absence of any evidence ot any express malice 
or enmity. 36 It does not constitute ‘good faith’ necessarily that the person 
making the imputation believed it to be true. ‘Due care and attention’ 
implies genuine effort to reach the truth and not the ready acceptance of an 
ill-natured belief. 16 Cr LJ 177 : AIR 1915 Bom 28 : 17 bh 82 (4. B. 
Rangnekar). 

By virtue of Section 105 of the Evidence Act the Court is bound to pre¬ 
sume the absence of circumstances which would bring the offence within any 
of the special exceptions contained in Section 499, I. P. Code and the burden 
would primarily rest on the accused to show that the exception applies. 
Burden cast on the accused in a criminal case by virtue of Section 105 of the 
Evidence Act is not so onerous as the primary burden cast on the prosecution 
to prove the offence beyond reasonable doubt : (1962) 3 SCJ 347 ; 1962 
Mad LJ (Cr) 531 : 1962 (1) Cr LJ 521 : AIR 1962 SC 505 Rel. 
on. If a fact is to be held “proved”, the Court must either believe it to 
exist or consider its existence so probable that a prudent man ought under 
the circumstances of the particular case to act upon the supposition that it 
did exist. If on the evidence it appears probable that the defence set up is 
true he is entitled to a decision in his favour even though he may not have 
succeeded in proving the truth of his version beyond reasonable doubt : 1943 
KB 607 and (1957) 3 WIR 330 rel. on. The statement of the accused 
made under Section 342 of Cr. P. G. also may be considered in deciding whe¬ 
ther the onus has been discharged by the accused. 1962 (2) Cr LJ 284 : 
AIR 1962 SC 1204 rel. on. 

To come within the exception, the imputation should not only be 
proved to be true, but it must also be proved that it was for the public good 
that it was published. No amount of truth will justify a libel unless its 
publication was for the public good. AIR 1950 Cal 339, rel. on. 

Held, in the instant case that the publication was made in public interest 
or public good and as the allegations made about the manager were proved 
to be true the pamphlet was saved by Exception 1 to Section 499. Held 
further that there was no excessive publication to take the, case out of the 
exception. 1963 Ker LT 845=1963 Ker LJ 1209 (A. M. .Vair). 

Exception 1 to Section 499, Penal Code, allows imputation which is true 
concerning a person if it be for the public good. If the imputation is con¬ 
tained in news item published in a newspaper then the doctrine of fair com¬ 
ment comes into play. The doctrine of fair comment is based on the hypo- 

34. 44 CrLJ 33 : AIR 1943 Oudh 1 : 203 35. AIR 1938 Mad 904s MWN 871 
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esis that the publication in question is one which, broadly speaking, is true 
lr\ fact, and is not made to satisfy a personal vendetta; and further that the 
facts stated therein are such as would go to serve the public interest. 30 

Whether or not good faith has been proved by an accused person who 
pleads in his “defence the Ninth Exception under Section 499 to a charge of 
defamation under Section 500, I. P. C. is a question of fact. Even if it 
is assumed to be a mixed question of law and fact, where, the Courts below 
give a concurrent finding on such a question, the Supreme Court does not 
generally re-examine the matter for itself when exercising its jurisdiction 
under Article 136 of the Constitution. It was held, however, in the present 
case that in dealing with the question of good faith, the High Court had 
misdirected itself materially on points of law, and that, therefore, its finding 
could not be accepted. 37 ' O \ 

I4-a. Fair c<nnm«Ht, r -fe Note 19-a. 

15. ’ v Opinion in good faith respecting public conduct of s public 

servant.-— .Exception 2. ‘Pdblic servant 5 is defined in Section 21 and 
"good faith 5 in Section 52. See also Note 14 ‘Good faith 5 . 

Every subject has a right to comment on those acts of public men which 
concern him as a subject of the realm, if he does not make his commentary 
a cloak for malice and slander. A writer in a public paper has the same 
right, and it is his privilege to comment on the acts of public men which con¬ 
cern not himself only but which concern the public. Where a writer makes 
the public conduct of a public man the subject of comment, and it is for the 
public good, the writer is not liable to an action if the comments are made 
honestly, and he honestly believes the facts to be as he states them. 1 
BFICR (App) 85 [Howard v. Mull). 

The court had a right to call upon the party making the imputation to 
show that he has some reasonable ground for making it. 56 GAL 101.3 
[Md. Gul). It is not correct to say that some privilege or protection attaches 
to the public acts of the Judge which exempts him, in regard to these, from 
free and adverse comment. He is not above criticism, his conduct and utter¬ 
ances may demand it. Freedom would be seriously impaired if the judicial 
tribunals were outside the range of such comment. When the examination 
before A concluded with his declaration that in his judgment the action of 
M was pure and philanthropic, the whole trial would seem to have been laid 
open to searching and severe observations, and no blame could be attached 
to these. But when the criticism was converted into an attack upon the 
magistrate as a conspirator against justice, a traitor to his oath, a trickster, a 
man who had manoeuvred his procedure so as to defeat truth and protect an 
associate, then, of course, it is for the person who has uttered these things 
to justify them, or under the I.P.C., to establish affirmatively that he 
believed them to be true, and that on reasonable grounds. 41 CAL 1023 
PC (Arnold). 

Men in public positions, even though official, can claim no immunity 
from criticism which may be made within some limits. Similarly the press 
and authors and publishers of books have no special privilege and are in no 
better position than any other man. If the assertions as opposed to com- 
ments made are defamatory the assertions must either be justified or in the 


36. AIR 1965 All 439 {Vislurn Setup v. 
Nardeo Shastri) 

37. AIR 1966 SC 97 (H. Singh v. State of 
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limited case specified in the ninth exception to Section 499; it must be shown 
that the attack on the character of another was made in good faith and for 
public good. 1943 NAG 347 : AIR 1942 Nag 117 : 43 O LJ 356 
(. Khare ). 

Where an editor of a newspaper is prosecuted for defamation for pub¬ 
lishing some defamatory statements complaining about the conduct of the 
Jail Superintendent towards the prisoners and about the defective feeling, 
and sanitary and medical arrangements in the jail, in order to come under 
Second Exception in Section 499. the accused must show that the opinion 
expressed by him was confined to the character of the official concerned so 
far as it appeared in his conduct in the discharge of his public functions and 
it might be taken to be so where the accused and the official concerned had 
no acquaintance with each other. But under the Second and Ninth Excep¬ 
tions to Section 499 the opinion respecting conduct and character must be 
expressed in good faith. If the accused accepted the allegations made by 
certain prisoners affected by the alleged conduct of the Jail Superintendent 
as true upon an ex parte enquiry, after hearing one party only, and that party 
a very interested party, without giving the party concerned an opportunity to 
refute them, he cannot be said to have acted with due care and attention and 
therefore in good faith so as to bring himself within the Second and Ninth 
Exceptions to Section 499. 44 Cr LJ 33 : AIR. 1943 Oudh 1 ; 203 IC 143 

(K. R . Rao). 

See AIR 1965 All 439 in Note 14 to Section 499. 

The language of Explanation 2 to Section 499 I.P.C. is general and any 
collection of persons would be covered by it. Of course that collection of 
persons must be identifiable in the sense that one could, with certainty, say 
that this group of particular people has been defamed, as distinguished from 
the rest of the community. The prosecuting staff of Aligarh or as a matter 
of fact the prosecuting staff' in the State of Uttar Pradesh is certainly such an 
identifiable group of collection of persons. There is nothing indefinite about 
it. This group consists of all members of the prosecuting staff in the service 
of the Government of Uttar Pradesh. Within this general group of public 
prosecutors of U.P. there is again an identifiable group of prosecuting staff 
consisting of public prosecutors and assistant public prosecutors at Aligarh. 
This group of persons would be covered by Explanation 2 and could, 
therefore, be the subject of defamation. 88 

15-a. Fair comment. —See Note 19-a. 

15-b. Newspapers. —See Note 26. 

16. Opinion in good faith respecting the conduct of any person 
touching any public question.— See Third Exception and illustration. The 
f ramers of the Code wrote : “There are public men who are not public 
functionaries : persons who hold no office may yet take a very active part in 
urging or opposing the adoption of measures in which the community is 

deeply interested.Every person ought to be allowed to comment in good 

faith on the proceedings of these volunteer servants of the public, with the 
same freedom with which he can comment on the proceedings of the official 
servants of the public.’’ Note R. For ‘good faith’ see commentary on Sec¬ 
tion 52. 


38. AIR 1965 SC 1451 {Sahib Singh v. State of U. /\) = (1965) 1 SCVVR 571 : 1965 SCI) 
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Where a matter is of public interest, the Court ought not to weigh any 
comment on it in a fine scale. Some allowance must be made for even 
intemperate language, provided, however, that the writer keeps himself with¬ 
in the bounds of substantial truth and does not misrepresent or suppress any 
facts. 12 Cr LJ 595 : 13 blr 1187 : 12 IC 971 ( Fernandez] ). AIR 1914 Sind 
85 : 16 Cr LJ 141 {Murlidhar) in Note 26. See also AIR 1914 Sind 92 in Notes 
4-b and 14. 

Allegations on the ground of fair comment cannot be justified the 
moment it is shown that the criticism is based upon a mis-statement of facts. 3 ” 
Where a matter is of public interest, the Court ought not to weigh any com¬ 
ment on it in a fine scale ; that some allowance must be made for even in¬ 
temperate language, provided, however, that the writer keeps himself within 
the bounds of substantial truth ; that he does not misrepresent or suppress any 
facts. See 1907-1 KB 371, 380 ( Edmondson ). That is also the law under 

the I. P. C., because all the sections bearing on the question of defamation in 
the Penal Code require that there must be good faith, and “good faith” 
m^ans due care and attention. 40 A fair comment must be based upon facts 
\ and a writer is not entitled to invent facts and express his opinions upon 
such invented facts. Nor can the conduct of a public man or of a person in 
Vhis public character be assailed as dishonest simply because the writer fancies 
\such conduct is open to suspicion . An accused justifying his libel cannot both 
\cleny as well as justify it. 19 Cr LJ 129 : 43 IC 417 ( Appa ). 

v 

‘4W v. ' • v• L. '■ 

The law does not permit a lower standard of good faith in defamatory 
^sWtenjehts in the discussion of public questions. The right to reputation and 
to IldfcoiH: and credit is one of the most valuable rights in rem to which every 
‘ citizen isventitled including not least those who discharge public offices or 
take part in public questions, precisely in the interest of the public service 
, and\>£ the public. It is doubtless of the utmost importance that public ques- 
v ;tk>M a^rd their conduct should be fully threshed out and be subject to vigilant 
iiiterksthhd criticism on the part of the public. And this criticism may run 
to' any opinions whatever provided the latter are shown to be in good faith, 
stliat js,To be justly and reasonably declucibie from the public conduct in 
question! H For without some such safeguard public life might well sink to the 
lowest depths of vilification and be deprived of those whose services are most 
valuable, and society and its whole tone suffer. In different ages and in 
different countries, this danger has been sought to be brought home, riot 
\ foierely by lawyers within their narrow compass, but by those who have been 
* most unsparing in the weakness of legal systems, by writers each in his own 
TiiTrmer whether it is the satire of aristophanes, the honour of Dickens or the 
irony of Anatole France. In ‘Campbell v. Spotiswoode\ (1863) 32 LJ QB 185 at 
pp.-J99, 200, Chief Justice Cockburn observed “You have a perfect right 
to criticise a man’s public conduct, you may denounce its impolicy, you may 
denouned its folly, you may denounce its absurdity, you may point out the 
mischievous consequences which will result from it. But a line must be drawn 
between hostile criticism on a man’s public conduct and the motives by which 
that conduct may be supposed to be influenced ; and you have no right to 
impute to a man in his conduct as a citizen, even although it be open to 
ridicule or disapprobation, base, sordid, dishonest, and wicked motives, unless 
there is so much ground for the imputation that a Jury shall be of opinion, 
not only that you may have honestly entertained some mistaken belief upon 
the subject, but that your belief is well-founded and not without cause. You 
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oti^ht to have something more solid and substantial to found your allegations 
upon than the mere vague suggestion of a vague belief, which antagonism, 
arising from political or religious controversy, would otherwise be too apt to 
inspire. ” AIR 1924 Sind 129 : 76 IC 230 : 25 Cr LJ 134 (Hiranand). 

M, a medical man, and editor of a medical journal published monthly, 
said in such journal of an advertisement published by //, another medical 
man, in which H solicited the public to subscribe to a hospital of which he 
was the surgeon in charge, stating the number of successful operations which 
had been performed,— 4 ‘The advertiser is certainly entitled to be congratulat¬ 
ed on this marvellous success ; but it is hardly consistent with the feelings and 
usages of the medical profession to herald them forth in this fashion. We 
are not surprised to find that the line he has elected to adopt has not met 
with the approval of his brother officer serving in the same province, and we 
have no hesitation in pronouncing his proceedings in this matter unprofes¬ 
sional. ’’ It was held that inasmuch as such advertisement had the effect of 
making such hospital a “public question” and of submitting it to the “judg¬ 
ment of the public”, and M had expressed himself in good faith, M was 
within the Third and Sixth Exceptions, respectively, to Section 499. It was 
held also that M came within, the Ninth Exception to the section. 3 ALL 
342 (McLeod). An article in a newspaper which is a fair comment of public 
affairs and is merely an expression of opinion cannot be said to be defama¬ 
tory, unless it is proved that it was the outcome of a- dishonest or corrupt 
motive. 41 “Aline must be drawn between criticism on public conduct and 
motives.. . .No one has a right to impute to another base, sordid, and wicked 
motives, although his conduct may be open to ridicule or disapprobation.. . . 
Where a writer who is commenting on the public conduct cf a public man, 
makes imputations on his motives his criticism must be honest and also well- 
founded.” 32 LJ QB 199 (Campbell v. Spotiiswoode). 

Where the occasion is privileged, it is not necessary to justify every detail 
of the charge, provided the gist of the libel is proved to be in substance correct 
and the details, etc., which are not justified produce no different effect on the 
mind of the reader than the actual truth would do. Where in a newspaper 
report the main aspersion of the accused against the complainant is true, the 
fact that there is some exaggeration or depature from strict truth does not 
deprive the accused of the protection provided in Exception 3, Section 499. 
Mere exaggeration, or even gross exaggeration, does not make a comment 
unfair. Where the matter is of public interest, the Court ought not to weigh 
any comment on it in a fine scale and some allowance must be made for even 
intemperate language, provided however that the writer keeps himself within 
the bounds of substantial truth and does not misrepresent or suppress any 
facts. 42 A statement may appear in the form of a comment upon classes that 
may nevertheless involve a reflection upon the fitness of the person conducting 
the classes, and be the foundation of an action for libel. Both these passages 
suggest that the plaintiff is unfit to carry on her classes for poor Parsi girls, 
because by attending the classes their future would be ruined. She is, there¬ 
fore, unfit to discharge the duties of her profession, or the duties in respect of 
her calling ; and the imputation would have a tendency to prejudice her in 
the way of her profession or calling. The statements are, therefore, defama¬ 
tory of the plaintiff and constitute a libel. No action, however, lies against a 
defendant if he can prove that the words complained of are a fair and bona 
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gj^omtnent on a matter of public interest. 43 Gr LT 17 : 196 IG 503 -43 
blr 631 ( Mitha). 

' ’Newspaper article containing perse defamatory remarks against Public 
^ Prosecutors and Assistant Public Prosecutors. Tenor of article not indicating 
. *jbat it® object was public good. No evidence to show that defamatory remarks 
.were made in good faith that is with due care and attention. Case is not 
covered by Exceptions 8 and 9 to Section 499. Accused held was rightly con- 
victed under Section 500 and there was no justification for reducing* sentence 
of 6 months S, I. and a fine of Rs. 200. 

Dicta. —The press has great power in impressing the needs of the people 
and it is essential that persons responsible for publishing anything in news¬ 
papers should take good care before publishing anything which tends to harm 
the reputation of a person. Reckless comments are to be avoided. When 
one is proved to have made defamatory comments with an ulterior motive 
and without the least justification motivated to self interest, he deserves a 
deterrent sentence. 43 

16-a Fair comment. — See Note 19-a. 

16-b Newspapers.— See Note 26. 

17. Substantially true report of proceedings of Court of Jus¬ 
tice.— See Exception Fourth. Section 20 defines ‘Court of fustire’ See 
also Note 2. . 

A newspaper report of the proceedings in a Court of justice to fall under 
Exception 4 to Section 499 need not necessarily have been published contem¬ 
poraneously. What is required in law is that it should be substantially a true 
report. It need not be true absolutely, true word for word, and minor errors 
are immaterial. Good faith also is not a necessary ingredient in the exceDtion 44 
See also 41 CAL 1023 PC {Arnold) in Note 15. " 1 ' 

During the hearing of a libel action counsel for the plaintiff in his open¬ 
ing speech criticised the behaviour of a person D. The plaintiff, who was 
the only witness who gave evidence in the case, also commented adversely 
upon D’s behaviour. Thereupon D said to the judge: “May I make an 
application ? Tam the Rector of Stiffkey, and I was to contradict the many 
lies that have been told in this Court.” That intervention was reported in 
five newspapers, and the plaintiff brought actions Jor libel against the proprie¬ 
tors of the five newspapers alleging that the reports in the newspapers were 
defamatory of him. It was held that the application which D made to the Court 
.was made in the course of proceedings publicly heard before a Court exercising 
judicial authority, and that it did not make any difference that in the course 
of the application defamatory matter was published about some one, and that 
as the report was a fair and accurate report and was published contempora¬ 
neously it was protected by Section 3 of the law of Libel Amendment Act 
1888. 1937-1 KB 728 {Farmer). 

An accused, who was the trustee of a temple, was convicted of defama¬ 
tion, the alleged defamatory statement being that the complainant, who per¬ 
formed the worship in a temple, had been convicted and sent to jail for the 
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M y Note 18] 

theft of idols belonging to the temple. At the time when the statement was 
made, an appointment was in question in connection with the temple! It 
was held, on revision, that the accused was justified in making the statement 
either in the interest of the temple, or because the statement was no more 
than a publication of the result of proceedings in a Court of Justice. 26 
MAD 464 ( Singaraju ). The privilege which the law gives to reports of judi¬ 
cial proceedings does not extend to reports containing matters of an obscene 
and demoralising character. Halsbury, Vol. 9, Section 1089. LR 7 CP 261 
(i Steele v. Brannam) ; 3 B and Aid 167 ( Carlile )• 


17-a. Reports of proceedings of a Legislature in an Indian News¬ 
paper, unless such are expressly authorised by the House, are not the subject- 
matter of privilege and may found a complaint for defamation under Section 
500. The rule as to vicarious publication however cannot possibly apply to 
speeches made in the Assembly and a person who makes a speech in a Legis¬ 
lature cannot possibly be held liable for its publication in newspaper when he 
has himself done nothing to cause such publication. 52 Gr Lj 1422 : AIR 
1951 Cal 176 : 55 CWN 745 (Suresh ). 

The immunity from liability to prosecution extends to only what is said 
within the walls of the Legislature. The mere fact that he is a member of 
the Legislative Assembly will not spell out for him an absolute privilege. In 
order that he might successfully plead privilege and claim immunity from 
proceedings in Court, it has to be established that the prosecution relates to 
something said in the Assembly or that the publication in question is by or 
under the authority of the House. The questions which are said to be de¬ 
famatory and upon which the charge is founded having been disallowed were 
never asked in the House with the result that they cannot be said to form part 
of the proceedings of the House as a result of the disallowance by the Speaker. 
The questions were left out of the proceedings with the consequence that they 
did not acquire that impress which alone could impart to their author im¬ 
munity from liability to proceedings in Court. In 1869-4 QB 73 (TVason- 
Walter) it was held that a faithful publication of what took place in the Le¬ 
gislature is protected on the same principle as an accurate report of procee¬ 
dings in a Court of justice is privileged on the ground that the advantage of 
publicity to the community outweighs any private injury resulting from the 
publication. But this rule cannot in my view be extended to this country in 
view of the Indian Law of Defamation which does not exempt publication of 
the proceedings of the Legislature from the purview of the law. AIR 1956 
Cal 433 (Dr. Ghose) ; AIR 1951 Cal 176: 55 CWN 745 : 52 Cr LJ 1422 
relied on. 


18. Opinion in good faith respecting the merits of any case de¬ 
cided in a court or respecting conduct and character of party, wit¬ 
ness or agent in such case. —See Exception Fifth and illustrations. See 
Note 14, ‘Good faith’ ; See 41 CAL 1023 PC [Arnold) in Note 15. 

A libellous reflection upon the conduct of a Judge in respect of his judi¬ 
cial duties may certainly come under Section 499, and it may be open to the 
Judge to take steps against the libeller in the ordinary way for vindication of 
his character and personal dignity as a Judge ; but such libel may or may not 
amount to contempt of Court, which is something more than mere defama¬ 
tion and is of a different character. What is made punishable in the I. P. C, 
is the offence of defamation as defamation and not as contempt of Court. 
If the defamation of a subordinate Court amounts to contempt of Court, 
proceedings can certainly be taken under Section 2, Contempt of Courts 
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quite apart from the fact that other remedy may be open to the aggrie¬ 
ved officer under Section 499. AIR 1952 SC 149 (R. Reddy) which relied on 
10 CAL 109 PC and 1893 AC 138. 

19. Opinion in good faith regarding the merits of any public 
performance.— See Exception Sixth and Explanation and illustrations to it. 
See also 3 ALL 342 in Note 16; 

The object of Exception 6 is that the public should be aided by comment 
in its judgment of the public performance submitted to its judgment. Com¬ 
ment. otherwise defamatory is justified on this ground alone. The comment 
must, therefore, make it clear to the public that decision is invited only on 
such evidence as is supplied by the public performance. It follows that an 
imputation on an author made by a critic without reference, express or im¬ 
plied, to the word under criticism, if in terms so general as to be capable of 
conveying an unfavourable impression of him apart from what appears in his 
work, cannot be justified by the critic on the ground that his intention was 
to base his imputation solely on the work reviewed, and that he had in his 
mind passage therein supporting the imputation. In such case the reading 
public is not left to decide for itself on evidence legitimately before it, and 
the tendency of the comment is to suggest that the imputation is based on 
some conduct of the author other than that appearing in his work. In such 
a case the ruling in c Fisher v. Clement\ 1830-10 B and C 472, might apply, 
and the responsibility of the critic is to be gauged by the effect which his 
comment is calculated to produce and not by what he says was his intention. 
It is not enough that he should intend to form his opinion on the work before 
hirn ; he is also bound in the words of the exceptions to express his opinion 
with due care and caution, and to give the public no ground for supposing 
that he is speaking of anything but the performance submitted to its judg¬ 
ment. 31 BOM 293 (AJ Wadood ). 

19 a. Fair comment. —A fair comment upon a subject of public con¬ 
cern e. g ti public, cricket matches is privileged. 1906-2 KB 627 (Thomas v. 
Bradbury) ; K. C. L., 314. 

A mere perusal of Exceptions 2, 3 and 9, is sufficient to show that these 
Exceptions which embody the defence compendiously known as “fair com¬ 
ment’ 5 , apply only to expressions of opinion or imputations on character, and 
riot to assertions of fact. The latter can be justified only by truth. Comm¬ 
ent must be on actual and not on imagined conduct ; and even if the accused 
person genuinely believed the imputed conduct to be real that would be no 
defence. If the opinion or the imputation purports to be based on facts, 
then the person claiming the benefit of these Exceptions must prove those 
facts. It is not enough for him to say that he believed those facts. When 
the allegations of fact are themselves defamatory and those allegations are 
not proved to be true no defence of fair comment can possibly arise. For 
{ fair comment’ cannot justify a defamatory statement which is unture in 
fact. A comment cannot be fair* which is built upon facts which are not 
truly stated. AIR 1959 Ker 100. 

In order that a comment may be fair, the following conditions must be 
satisfied : ( a ) It must be based on facts truly stated, (b) It must not contain 
imputations of corrupt or dishonourable motives on the person whose conduct 
or work is criticised, save in so far as such imputations are warranted by the 
facts, (r) It must be the honest expression of the writer’s real opinion. Every 
latitude must be given to opinion and to prejudice, and then an ordinary set 
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en with ordinary judgment must say (not whether they agre&tyith it,.. *> 
but) whether any fair man would have made such a comment. Mere exagg¬ 
eration or even gross exaggeration would not make the comment, unfair. 
However wrong the opinion expressed may be in point of truth; or .however N \ 
prejudiced the writer, it may still be within the prescribed limit. . The. ques¬ 
tion which the jury must consider is this—would .any fair man, however, £reju- ^ 
diced he may be, however exaggerated or obstinate his views, have said that 
which this criticism has said. The Press and authors and publishers of books , . 

have no special privilege. They are in no better position than any other man. , 
If they make assertions of facts as opposed to comments on them, and tho^e.; \ 
assertions are defamatory, they must either justify those assertions, or, io'the * 
limited cases specified in the Ninth Exception to Section 499 show that the 
attack on the character of another was for the public good and that it was made* *, 
in good faith. 45 “Is the article beyond that which any fair man, however preju-’ 
diced or however strong his opinion may be, would say of the work in question*?.' 
Every latitude must be given to opinion and to prejudice and then an ordinary ^ 
set of men with ordinary judgment must say whether any fair man would have’" 
made such a comment on the work. It is very easy to say what wquld be\ . ’ 
clearly beyond the limit, if, for instance, the writer attacked the privateVhar- . 
acter of the author. But it*is much more difficult to say what is wilhin thfe - 
limit. That must depend upon the circumstances of the particular case: 3 ’ The' 
writer would be travelling out of the region of fair criticism if he impute$*k)V % 0 
the author that he has written something which in fact he has not written. *2Q^ 
QBD 275 (Merivate v. Carson ). The right arises to criticise honestly, however ' 
adversely ; it does not extend to cover mis-statements of fact however* bona\ 
fide. 1906-2 KB 627 (Thomas v. Bradbury). * 


On the question of fair comment, the law is correctly stated by the Master 
of the Rolls (afterwards Lord Collins) in the case of Me Qinre vT Western 
MomingMewsCo (1903) 2 KB 100, 111 : “It is, however, for the plaintiff, 
who rests his claim upon a document which on his own statement purports*!*) 
be a critcism of a matter of public interest to show that it is a libel thafx 
it travels beyond the limit of fair criticism ; and therefore it must be foV th£ 
judge to say whether it is reasonably capable of being so interpreted.” 4 As 
Lord Wensleydale said in Parmiier v. Coupland, (1840) 6 M & W 105, 108, 
“Every subject has a right to comment on the acts of public men which con¬ 
cern him as a subject of the realm, if he does not make his commentary a 
cloak lor malice or slander.” 1925 House of Lords 47 (Sutherland). 




Where fair comment is to be regarded as falling under a branch of the** 
law of privilege or not, it cannot excuse an injury arising not from thA-men?' 
act ol criticism, but from a state of mind in the critic which is in itself unj'us^. 
tillable. And the excuse may be so forfeited either by reason of an evil intern^* 
in him, or by reason of mere recklessness in making an unwarrantable assets 
lion. For then the comment would not be fair comment at all. This clearly^ 
follows from the language of the exception to Section 499, which by requiring* 
the “good faith”, defined in Section 52, excludes all that is done without 
care and attention as well as all that is done with injurious intention. 
imputation should be comment on the work criticised, and second qhat ^ 
should be “fair” that is to say, that if it professes to be an inference clt^\vn . 
from the contents of that work, it must be an inference whieh it is possible 
to draw therefrom. It would be monstrous, for instance, fo,p& critic tb, 
suggest as an inference from a mere grammatical inaccuracy in a work, that 


\ .. 

. ' 

V 






N\ 


45 . 43 ft LJ 85G : AIR 1942 Nag 117 : 202 IC 543 (Khan). 




THE INDIAN PENAL CODE 


[S. 499, Nor 3 


author was a swindler or a libertine. For that would be a recklessness of 
inconsequence, excluded by the requisites of good faith. Good faith requires 
not, indeed, logical infallibility but due care and attention. But how far 
erroneous actions or statements are to be imputed to want of due care and 
caution must, as indicated in 12 BOM 377 ( Bhawoo ), in each case be conside¬ 
red with reference to the general circumstances and the capacity and intelli¬ 
gence of the person whose conduct is in question. It is only to be expected 
that the honest conclusions of a calm and philosophical mind, may differ very 
largely from the honest conclusions of a person excited by sectarian zeal and 
untrained to habits of precise reasoning. At the same time it must be borne 
in mind that good faith in the formation or expression of an opinion, can 
afford no protection to an imputation which does not purport to be based on 
that which is the legitimate subject of public comment. The objection of Ex¬ 
ception 6 to Section 499 is that the public should be aided by comment in its 
judgment of the public performance submitted to its judgment. Comment 
otherwise defamatory is justified on this ground alone. The comment must, 
therefore, make it clear to the public that decision is invited only on such 
evidence as is supplied by the public performance. It follows that an imputa¬ 
tion on an author made by a critic without reference, express or implied, to 
the work under criticism, if in terms so general as to be capable of conveying 
an unfavourable impression of him apart from what appears in his work, 
cannot be justified by the critic on the ground that his intention was to base 
his imputation solely on the work reviewed, and that he had in his mind pass¬ 
ages therein supporting the imputation. In such case the reading public is 
not left to decide for itself on evidence legitimately before it, and the tend¬ 
ency of the comment is to suggest that the imputation is based on some con¬ 
duct of the author other than that appearing in his work. In such a case the 
ruling in ‘Fisfier v. Glament'\ (1830) 10 B & G 472, might apply, and the 
responsibility of the critic is to be gauged by the effect which his comment is 
calculated to produce and not by what he says was his intention. It is not 
enough that he should intend to form his opinion on the work before him } he 
is also bound in the words of the exceptions to express his opinion with due 
care and caution, and to give the public no ground for supposing that he is 
speaking of anything but the performance submitted to its judgment. 31 
BOM 293 (A. Wadood.) 

Wilful mis-representation or mis-statement without due enquiry cannot 
support plea of “fair comment 5 ’. 48 Allegations on the ground of fair comm¬ 
ent cannot be justified the moment it is shown that the criticism is based 
upon a mis-statement of fact. 47 Mere exaggeration, or even gross exaggera¬ 
tion, does not make comment unfair. Where the matter is of public interest, 
the Court ought not to weigh any comment on it in a fine scale and some 
allowance must be made for even intemperate language, provided however 
that the writer keeps himself within the bounds of substantial truth and does 
not misrepresent or suppress any facts. AIR 1914 Sind 85 : 27 IC 205 : 16 
Cr LJ 141 ( Muriidhar ). 13 blr 1187 : 12 Cr LJ 595 ( Fernandez] ). 

20. Censure passed in good faith by person having lawful aut¬ 
hority over another.— -See Seventh Exception and illustration to it. B the 
guru or spiritual guide of the caste to which K belonged, issued letter or qjna 
patra to K" s fellow-villagers to the effect that as A"’s wife had been caught 
with a man of a lower caste, no one of her co-religionists should have any 
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sqctM intercourse with her, and in effect that she should be outeasted. K pro¬ 
ceeded against B for defamation, and B pleaded that the statements cont¬ 
ained in the letter were privileged having been made in good faith and for the 
public good, and that the case came within one of the exceptions to Section 
499. It was admitted by A’that B had no enmity towards him or his wife, 
and that it was the custom of the Guru to settle such matters as those that 
had arisen in connection with his wife and it was proved that the letter was 
issued after B had made an enquiry into the truth of the allegation* The 
lower Court convicted. It was held that the conviction was wrong, it being 
clear that the statements contained in the letter had been made in good faith 
for the protection of the social and spiritual interests of the community of 
which B was the Guru, and that so far as they implied a censure on the con¬ 
duct of K *s wife, they were justified by the authority with which B was vested 
as spiritual head of the community, and that therefore the case came within 
the seventh exception to Section 499. 22 GAL 46 ( Basumati ). 

Where the religious head of the sect issued a temporary interdict against 
a member of that sect for taking pari; in an all-caste dinner with pariches, in 
order to prevent his taking part in a caste dinner which was to take place 
very shortly, and there was nothing to show that the Swami was not willing to 
hear the person aggrieved, it was held that no offence under Section 499 was 
committed. Though action like that of the accused, the Swami, savours of 
tyranny and oppression from the point of view of an advancing community 
and becomes almost intolerable as the general community becomes more 
catholic, so long as a submission to the headship of a Swami remains the 
usage of the caste and the member's of the community do not shake themselves 
off from such headships, the Swami is perfectly within his rights to resort 
to the orthodox methods of conventional discipline and of vindicating caste 
usages provided principles of natural justice are not violated. The advancing 
community is not justified in expecting its own progressive opinions to be 
reflected in the immutable minds of the Swamis or their faithful followers nor 
can they be coerced to change with the times by fear of criminal prosecu¬ 
tion. 48 The headman of a caste issued a notice to a member of that caste, 
intimating that a complaint had been received by the caste that his daughter 
had committed adultery with a certain person, and, requiring him to appear 
before the caste with his daughter in order to clear her character. It was 
held that the notice could not furnish the basis of a charge of defamation, as 
it contained no imputation by the persons who signed it against the daughter, 
and was clearly issued in good faith, on information received by them, with 
a view to such an inquiry as it was competent for the caste to make. UG 387 
( Bhikaji ). See also 6 MAD 381 (Sankara) in Note 32-a. 

On the report of the Municipal Engineer and on the report of a Munici¬ 
pal Commissioner that some of the road metal had been removed, a commit¬ 
tee of inquiry was formed in the Municipality. Some of the members of the 
committee found the reports true while others found otherwise. The contrac¬ 
tor who was named in the report to have removed the materials thereupon 
complained against the Engineer and the Commissioner under Section 500. 
It was held that, the Municipal Commissioner was exercising his official func¬ 
tions in making the report and therefore in the absence of sanction under Sec¬ 
tion 197, Gr. P. G., the Magistrate had no jurisdiction to issue process against 
him. The Municipal Engineer was not entitled to the benefit of the provi¬ 
sions of Section 197 though, if the report was made in good faith, he was 
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ttled to the benefit of the seventh exception contained in Section 499, la If 
a person at a meeting of the panehayat of his caste makes a defamatory state¬ 
ment it will come within Exceptions 7, 8 and 9 of Section 499, only if the 
accused proves that the statement was made in good faith, that is to say, it 
was true or that he had reasonable cause to believe it was true, whether or not 
it was so in fact. There can be no good faith when the accused had no rea¬ 
sonable grounds for believing the truth of that statement. 76 IG 393 : 25 
Gr LJ 169 (Baga Makar). 

Where has done something wrong prejudicial to the interest oi his 
community, the members of his community, which by virtue of custom or 
usage is competent to deal with such a matter, may take decision by common 
consent which can be enforced by the will of the committee if it does not 
amount to excommunication. 60 

21. Accusation preferred in good faith to authorised person.--— 

See Exception Eighth and illustration. &?eAIR 1952 Cal 228 in 1st para in 
Note 5-d. 


Good faith. —-See Notes 14, 15 and 18 and commentary on Section 52. 
See AIR 1926 Nag 504 in the 2nd para of Note 24. In order to come within 
exception 8th an accused person is not bound to prove that the allegations 
made by him are true. It is sufficient if he proves that on reasonable grounds 
he believed the allegations to be true and in that belief he bona fide made the 
accusation to the lawful authority mentioned in the exception. 51 A communi¬ 
cation made boiiajide upon any subject-matter in which the party communi¬ 
cating has an interest, or in reference to which he has a duty, is privileged, 
if made to a person having* a corresponding interest or duty, although it con¬ 
tains criminatory matter, which without the privilege would be slanderous 
and actionable. Harrison v. Busk , 25 LJQB 25. Under Exception 8 an accu¬ 
sation preferred in good faith to one person, who has authority over another, 
in respect of the subject-matter of that accusation, is not defamation. I t will 
be observed that two ingredients are essential to the establishing of this pro¬ 
tection (i) that the accusation must be made to a person in authority over the 
party accused ; and (ii) that the accusation must be preferred in good faith— 
that is to say, with such reasonable care and attention on the part of the per¬ 
son making it, in first satisfying himself of the truth and justice of his charge, 
as an ordinary man should be expected to exercise. I am far from saying 
that where the occasion of a defamatory communication is privileged, the 
language in which the accusations are formulated should be too strictly scruti¬ 
nised. It is not essential that before a person can be held entitled to the 
privilege of having made a statement in good faith for the protection of his 
interests he should establish that every word he has spoken or written is literal¬ 
ly true, though it is obvious that according as it is more or less true or false, 
the question of his good faith or otherwise must be determined. 62 It is settled 
law that defamatory statements contained in a complaint addressed to a 
Magistrate carfnot form the basis of a suit for damages in a civil court. A 
report made to a police officer is not a judicial proceeding. Imputations con¬ 
tained in the said report may be privileged if there was an occasion ol privi¬ 
lege, but they are not absolutely privileged. If the defendant pleads privilege, 
the onus lies upon him to prove the affirmative. If he succeeds in proving 
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ptivilege, the onus of proving actual malice is then cast upon, the plaintiffs, 
for malice destroys privilege. But if the defendant h^s failed \q prove that 
he made the statement on a privileged occasion Lqnesily*, the 'plaintiff is not 
called upon to prove actual malice, and privilege which affords a ground o ? 
defence can only arise either from the nature of the publication or from the 
relation between the parties. 53 Whether accused had good reason for beltevr 
ing the imputation to be true is relevant on the question of good •Quth in Excep¬ 
tions 8 and 9. AIR 1933 Sindh 403 : 34 Cr LJ 667 ( Talsidar ). >■ /\ 

Certain property belonging to the defendant having been* stolen, he in¬ 
formed the chief police constable entrusted with the inquiry' thaf*he suspected 
the stolen property to be concealed in plaintiff’s house. Accordingly the 
plaintiff’s house was searched, and its floor dug up, ' and.Vhe plaintiff 
was placed in confinement for an hour or so. No property Was., however, 
found. Thereupon the plaintiff sued the defendant to recover damages 
for loss of character suffered by him in consequence. Both the lower 
Courts decreed the plaintiff’s claim, holding that it lay on defendant 
to prove reasonable and probable cause for the suspicion communicated 
to the police and the search of the plaintiff’s house. The present* ck$e 
was governed by the principles which govern suits for defamation, and 
under the circumstances the action of the defendant fell within the exception 
which protects information given to a person in authority in the discharge of 
a public or private duty, where no malice in fact is shown to exist. 19 BOM 
717 ( Raghavendra). See also AIR 1961 Pat 164 (Surendra Nath ), AIR 1960 All 
606 (Cho than) and AIR 1960 All 623 (Haji). 

In the English case of * Toodgood v. Spying\ 149 ER 44, Baron Parke said : 
“In general, an action lies for the malicious publication of statements which 
are false in fact, and injurious to the character of another.... unless fairly 
made by a person... .in matters where his interests are concerned. . , .If fairly 
warranted by any reasonable occasion of exigency and honestly made, such 
communications are protected for the common convenience and welfare of 
society and the law has not restricted the right to make them within any 
narrow limits.” Aga$h in ‘Harrison v* Busk’) 119 ER 509, Lord Campbell, 
G. J., remarked : “In this land of law and liberty, all who are aggrieved 
may seek redress ; and the alleged misconduct of any who are clothed with 
public authority may be brought to the notice of those who have the power 
and the duty to inquire into it, and to take steps which may/.prevent the 
repetition of it.” The words of Fitzgerald, B., in Waring v. AdTCaldir\ y 7 Ir 
RCL 288, may also be cited : “If, without express malice, I .a defa¬ 

matory charge which I bona fide believe to be true, against one whose conduct 
in the respect defamed has caused me injury : to one whose duty it is to inquire 
into and redress such injury, the occasion is privileged ; because I have an 
interest in the subject-matter of my charge, and the person to whom I make 
the communication has on hearing the communication a duty to discharge in 
respect of it. ” These principles of the English Law' are embodied in the 
Exceptions 8 and 9 to Section 499, I.P.C., and they show the necessity of 
distinguishing bona fide complaints from those maliciously made with the object 
of injuring another person. In this country even more than in England it is 
very undesirable that the Courts should take any action which may have the 
effect of stifling legitimate complaints. 

A person charged with defamation who claims the benefit of Exception 8 
to Section 499, must show that the accusation complained of was a bona fide 

53. AIR 1928 Ail 316 : 26 ALJ 760 (AU Samiutlah). 
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complaint of a grievance, and not a wanton accusation maliciously made with 
the object of injuring another person. I f, without express malice, a person 
makes a defamatory charge which he bona fide believes to be true, against one 
whose conduct in the respect defamed has caused him injury, to one whose 
duty it is to inquire into and redress such injury, the occasion is privileged, 
decause the person making the charge has an interest in its subject-matter 
and the person to whom the communication is made has, on hearing it, a 
duty to discharge in respect of it. The accused, who were paddy merchants, 
sent a telegram to the Traffic Manager of a Railway that a Station Master 
unduly favoured the charcoal traders in the allotment of waggons and in 
allowing them to send charcoal in excess of the quantity for which freight 
was paid and that for this purpose he received a bribe. It was proved that 
the accused acted in consultation with each other and had no grudge against 
the Station Master. Certain account books were rendered in evidence ranging 
over a long period containing entries of payment of bribes to the Station 
Master. It was held that it could not be said that the accused had no 
reasonable ground for the telegram, even if it should afterwards appear that 
their information was untrue in whole or in part, and that as they complained 
to the proper authority and did not further publish the imputation of bribery, 
they were protected by Exception 8 to Section 499. 17 Cr LJ 177 : 34 10 

325 (Nga Poona), 17 Cr LJ 213. 

Where the accused told his friend E and subsequently at the 
instance of E wrote to the superior officer of the complainant to the effect 
that the complainant and the wife of E had been seen behaving on certain 
night in such a manner and under such circumstances as to render unavoidable 
the conclusion that acts of impropriety took place between them and it was 
found that the accused honestly believed in the truth of the statements, it was 
held that the accused could not be convicted of an offence under 
Section 500, unless express malice was proved by the prosecution, and that 
though a person in a higher social position than the accused would have 
probably acted differently under the circumstances, it did not follow that 
the accused was therefore actuated by malice in acting as he did. 5 Cr LJ 160 : 
11 CWN 390 (H. Grant). 

Where it is clear that the publication was to a person in authority and was 
really intended to give information about some offences with a view to get 
redress or protection, the offence if any must be only the furnishing of false 
information or the making of a false accusation. It cannot be said that the 
offence of defamation is also committed simply because some part of the in¬ 
formation or the accusation may be found to be defamatory and false. 
Presentation of a petition to a Sub-Inspector of Police by the residents of a 
certain locality making certain allegations against a person, which are alleged 
to be false and praying for protection against him amounts to, if at all, to an 
offence of giving false information to a public officer or of making a false 
accusation, punishable under Section 182 or Section 211 and does not amount 
to an offence of defamation. 54 An accused person, who in a charge of 
defamation pleads privilege under Exception 8 of Section 499, has to establish 
affirmatively two ingredients which alone will bring him within that exception, 
viz- (1) the preferring of a complaint in good faith, and (2) preferring it to a 
person who has authority over the person complained against. This is 


54 . 
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• Section 105, Evidence Act, lays down. AIR 1917 Mad 600 : 17 Cr IJ 
381 ( K. Anjamyalu ). 

Defamatory statements in complaints to Magistrates are not absolutely 
privileged. Unless they are made in good faith, the complainant is guilty of 
defamation. 49 MAD 728 FB (T. Mudali). Statement made by a person 
to police during investigation merely expressing suspicion, as to complicity of 
a certain person in crime is privileged. Such statement does not constitute 
defamation. 55 The fact that the Collector, on such enquiry as he chose to 
make, came to the conclusion that the allegations had not been proved does 
not mean that the allegations were not rhade “in good faith”, hr., that they 
were made without due care and attention. It is for the Court to determine 
whether the first accused acted without due care and attention in making the 
allegations against the petitioner in his article. The fact that the first accus¬ 
ed did not wait till he received a reply froru the Collector does not negative good 
faith. In matters like this, a strong public opinion is as effective as depart¬ 
mental action. AIR 1948 Mad 266: 49 Gi;LJ 44'7. : 1947 MWN 607 
{Kelu Nair). 

A Police offcer is guilty of defamation if he maliciously makes to his 
superior officer a defamatory report against any person unless he can show 
that; he is protected by some special statutory,privilege. No such privilege is 
created by the Legislature in favour of Police officers. 56 A letter written by 
a Brahman to the Brahman community of the neighbourhood, with a view to 
obtain their decision on a matter affecting his own religious interests and that 
of the Brahman community, if written in good faith,.Tails within.Exceptions 8 
and 10 of Section 499. 8 BHCR 168 ( K . Bagul ). \SW also 76 ...IC 393 in Note 20. 

Where the creditors of an unadjudicated insolvent saw the complainant 
leave his shop with a bundle in his arm and suspecting that it contained the 
insolvent’s property, accused him of receiving stolen property but on opening 
it was not found to contain the expected stolen property, it was held that the 
imputation was not made in good faith within the meaning of Exception 8 
or 9 to Section 499, and that the creditors were guilty of defamation. 15 
Cr LJ 675 : 25 IC 1003 : 8 SLR 55 ( Bulchand ). 

(7 and one Mst. R were neighbours. The defamatory matter was con¬ 
tained in an application addressed by {7 who was a member of the police 
force to the District Panchayat Officer, Ludhiana. In this application (7 
alleged that R was a woman of loose character who was having illicit connect 
tion with goondas, her paramours coming to her frequently at nights and 
that her immoral activities reflected badly on the locality in which lived. 
This was grossly defamatory of R. In order to establish a defence under 
Exception 8, Q would have to prove that the person to whom the complaint 
was made had lawful authority over the person complained against, in 
respect of the subject-matter of the accusation. The District Panchayat 
Officer or the Panchayat had no such lawful authority in view of the clear 
provisions of the Punjab Gram Panchayat Act, 1952, under which alone 
Panchayats have jurisdiction. Prostitution is not an offence under the 
Penal Code and the keeping of a disorderly or bawdy house is not within Sch. 
1-A to the Punjab Gram Panchayat Act to offences specified in which alone 
the criminal jurisdiction of Panchayats extends. Further even if the com¬ 
plaint by £7 should be taken to be a complaint of a public nuisance it was 


55. AIR 1950 Nag 20: 5i Cr Lj 267 : 56. 11 Cr LJ 205 : 5 IC 714 : 4 PVVR 
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driribly excluded from the jurisdiction of the Panchayat under Section 42 of 
the Punjab Gram Panchayat Act since the accused was a public servant. 
The defence based on Exception 8 must, therefore, fail. The terms of Ex¬ 
ception 9 were also not satisfied. Exception 9 posits that the person to whom 
the communication is made has an interest in protecting the person making 
the accusation. In other words, besides the bonaftdesoi the person making 
the imputation, the person to whom the imputation is conveyed must have 
a common interest with the person making it which is served by the commu¬ 
nication. The District Panchayat Officer had no interest in die cormnunica- 
tion made by (3. 57 

21~a. To those who have lawful authority over that person with 
respect to the subject-matter of the accusation. —If one of the disputants 
to a plot of land informs the Municipality that another disputant has a pre¬ 
vious conviction he is guilty of defamation even if his statement is true. I 
Weir 612 (R. Raidu). See also cases in Note 21. 

The Commissioner and the Assistant Commissioner of Hindu Religious 
Endowments are subject to the administrative control of the Law Department 
of the State Government. The impression amongst the general public is 
that the Minister in charge of the Law Department could, by interfering in 
a proper manner, expedite the disposal of matters pending before these 
officers. AIR 1959 Ori 141 (C. C. Das). A Minister is in the long run 
responsible to the public. But that is not the sort of lawful authority 
contemplated by Exception 8. Nor is accusation before the public by 
publication in a newspaper the sort of accusation that the Exception speaks 
of. AIR 1959Ker 100. Exception 9;— See Notes 22-31. 

22. Imputation made in good faith by person for protection of 
his or other’s interests or for public good. — See Exception Ninth and 
illustration. See also Note 32-a. See 17 Gr LJ 177 in Note 21. 

The Ninth Exception affords protection when a defamatory statement is 
made in good faith for the protection of the interests of the person making 
it. The exception covers not only such allegations of fact as could be proved 
true but also expressions of opinion and personal inferences. But in order 
to come within this exception the imputation must have been made or 
published by the accused (a) relevantly, ( b ) for the protection of his interest 
and (, c ) in good faith. In good faith, an essential ingredient is honesty of 
purpose. The accused must firstly, honestly believe his imputation to be 
true, and, secondly, he must honestly make it from a sense of duty to himself. 
He must not exaggerate or say unnecessary things. He. must not make 
his duty the cover for spreading the libel. The" question for enquiry in 
such cases will be whether the accused had reasonable grounds for believing 
the imputations to be true and for believing that it was necessary for his 
safety to give publicity to them. Of course in determining whether the 
accused should or should not have placed implicit reliance on the credibility 
of his source of information courts should not .naturally insist upon exacting 
standards but should take into account the mental attitude of the person, his 
preiudices and predilections and the surroundings in which he was placed. 
These indicate the scope of the privilege of an accused or party in making or 
publishing through his lawyer or by himself—it makes no difference 
whatsoever— perse defamatory imputations. In other words, the privilege 
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v jaferred upon an accused or party under the Ninth Exception is a qualified 
privilege and is not an absolute privilege as under the Common Law 01 
England. On grounds of public policy attempts were made now and then 
by judges with strong predilections for engrafting English Common Law on 
purely Indian problems but it is now settled law that the Court cannot 
engraft, in Exceptions to Section 499 the doctrine derived from the Common 
Law. of England or based on public policy. AIR 1954 Mad 741 : Cr LJ 
1239 {Ayeashdbi}^ which referred to 15 BOM 551 : AIR 1929 Cal 346 and 
11 O LJ 588. 


Cl , a . political leader, published a statement in a newspaper making 
untrue imputations against Governor without attempt at verification and 
without due. care and attention. It was held that Q,was rightly convicted 
under Section 500'a.nd the printer and publisher under Section 501 . 68 


If the accused wishes to bring his case under the Ninth exception to 
Section 499, the burden is on him to prove that the imputation was made 
in good faith and further that it was necessary to make it for self-protect ion. 
It is not for the prosecution to prove absence of good faith. 59 


'' ■ The"'ingredients * of the ninth exception to Section 499 are that the 
imputation oh the character of another should be made in good faith and 
for the protection of the interests of the person making it or of any other 
person or for the public good. So the accused has to prove that the publication 
was both in good faith and for the public good. If an act is not done with 
due care and attention it cannot be said to be done in good faith. Good 
faith contemplates an honest effort to ascertain the truth of the facts. 
Exception nine applies only to an expression of opinion regarding character 
and not to assertions of the fact which are in themselves defamatory. A 
publisher of a defamatory statement can only be protected if he shows that 
he had taken all reasonable precautions and then had a reasonable and well- 
grounded belief in the truth of the statement. The plea of ‘good faith* implies 
the making of a genuine effort to reach the truth, and a mere belief in the 
truth, without there being reasonable grounds for such a plea, is not synony¬ 
mous with good faith. Exception 9, therefore, covers two matters, proof of 
good intention and the exercise of reasonable care and skill, having regard to 
the occasion and the circumstances. Mere subjective belief without any 
objective basis is not dependable criterion for substantiating the ninth 
exception ; an unnecessary aspersion is indicative of want of good faith. 60 


An accused person is entitled to the protection under Exception 9 if 
the imputations, though subsequently found to be baseless and incorrect, are 
made by him in good faith and for the public good. Where the imputation 
contained in a handbill was aimed at protecting the members of certain 
community from giving subscriptions to a person, who holding a responsible 
office, in the organisation, neither maintained the accounts, nor cared to 
supervise them, nor even knew whether they were maintained or were 
destroyed, the imputation was covered by the Exception. Every communi¬ 
cation is privileged if it is made for the public good and it is for the public 
good that the society should be safe from being deprived of their money if no 
accounts are maintained of the funds to which they contribute. In such a 
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fc the accused in order to prove his bona fides has only to show that there 



was reasonable ground for bringing the allegations he made. 61 

The ninth exception refers to imputations made in good faith by persons 
for protection of their interest or for the public good. It is thus clear that, 
to take a case out of the primary rule and to bring it within either of the 
Exceptions, good faith on the part of the person who makes or publishes the 
imputation must be established. 48 GAL 388 (Satish ). In a case filed by P 
against (L () made an application for transfer, alleging that R, on account 
of his influence was using it against {£, by securing witnesses and that R was 
friendly with P and the magistrate and that R was a rowdy. It was held that 
the allegation was covered by Exception 9 as the reputation of R bore out 
the truth. AIR 1952 Mad 184 (A. Aiyangar). 

In order to come within Exception 9, an accused person is not bound to 
prove that the imputation made by him is true. It is sufficient for him to prove 
that he made it in good faith for the protection of the interest of any person or 
for the public good. If he proves that on reasonable grounds he believed the 
imputation to be true and in that belief he 'bonafide' made it, he will be 
protected. A stranger to the case standing by the side of the accused giving 
instructions to a counsel would well raise a genuine suspicion in the mind 
of Sub-Inspector who was directly concerned with the prosecution of that 
case that the stranger was to all intents and purposes acting as a 'Dalai’ or 
a tout for the accused and if he drew the attention of the Magistrate that the 
stranger was standing in the Court-room and said that he was a “dalal”, the 
imputation would be a * bona fide" one made with a view to ens ure a fair 
trial and with a view to the stopping of the undesirable interference with 
the case and would be protected under Exception 9. AIR 1956 All 267 
(R. S. Agarwal). 

On complaint by a Goverment employee, that certain allegations made 
against him in the petitions sent by the accused to the Collector and other 
officers were defamatory, the Magistrate found that though the allegations 
were defamatoty in character and they were duly published he was not liable 
to be punished as the terms of Exception 9 were duly satisfied. On appeal 
it was held that the terms of Exception 9 were not complied with ; for even 
assuming that the imputation was made in good faith it could not be held 
that the imputation was for the protection of his own interest or for the public 
good. AIR 1957 Andhra 345 (T. Kambagiriswami). 

When a Muhammadan husband makes allegations of unchastity against 
his wife when pronouncing the talak it cannot be said that the allegations 
are made by him for protection of his interest because under the Muhamma¬ 
dan Law no reason need be given for pronouncing the talak. His case 
therefore does not fall within Exception 9 so as to protect him from a charge 
of defamation against him by wife. AIR 1957 Mad 339 (Abdul Khadar). 

In 8 OWN 292 (Giribala Dassi v. Fran Krishto Ghosh), it was mentioned 
in an application for substituted service that the complainant was of bad 
character and that she had left the village and that her whereabouts were 
unknown. It was held in this case that the allegations about the character 
of the complainant were not relevant in the case and were defamatory and 
were not protected within Exception 9 of Section 499 ; it was also held that 
where the defamatory statement is not relevant to circumstances in which 
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made it cannot be said to have been made in good faith and Exception 
9 to Section 499 would not come into play. AIR 1957 All 777 (Hori Lai) : 
Gr Lj 1360. 

There can be no public good in telling the world that a person was killed 
when he died a natural death. Nor can there be any good to the public in 
telling them that a particular person has caused death when that person was 
not in any way concerned with it. Possible mischief due to such hurried and 
careless publication is too obvious. AIR 1958 MP 216 (T. Z). Singh) . 

Defamatory statements are not privileged merely because they are used 
in a petition preferred in a judicial proceeding. It is not essential that, 
before a person can be held entitled to the privilege of having made a state¬ 
ment in good faith for the protection of his interests, he should establish 
that every word he has spoken or written is literally true. If, having regard 
to facts and circumstances within his knowledge, he might, as an ordinarily 
reasonable and prudent man, have drawn the conclusions which he has 
expressed in defamatory language for the protection of his own interests, he 
may fairly be held to have made out his good faith. 3 ALL 815 ( A . Hakim). 

In c Robertson v. M’Daiigall', 4 Bing, 679, it was said : “If an individual 
unauthorized, publishes reflections on a man’s character, and injury results 
from the publication, the law does not enquire into his motives. But if, 
in the performance of a duty, he makes charges honestly, even though he 
expresses himself with warmth, he is excused ; for the law has respect to 
human infirmity ; he must, however, confine himself to what the occasion 
requires, for if he goes beyond it, imputing base motives, he is not excused, 
unless he justifies himself by showing the truth of his assertions/* In ‘Tusan 
v. Evans ', 12 A & E at p. 736, it was said : “Some remark from the defen¬ 
dant on the refusal to pay the rent was perfectly justifiable, because his entire 
silence might have been construed into an acquiescence in that refusal, and 
so might have prejudiced his case upon any future claim ; and the defendant 
would, therefore, have been privileged in denying the truth of the plaintiff's 
statement. But, upon consideration, we are of opinion that the learned Judge 
was quite right in considering the language actually used as not justified by 
the occasion. Any one, in the transaction of business with another, has a 
right to usejanguage bonajide , which is relevant to that business, and which a 
due regard to his own interest makes necessary, even if it should directly, or 
by its consequences, be injurious or painful to another ; and this is the prin¬ 
ciple on which privileged communication rests ; but defamatory comments 
on the motives or conduct of a party with whom he is dealing, do not fall 
within that rule. It was enough for the defendant’s interest, in the present 
case, to deny the truth of the plaintiff’s assertion : to characterise that 
assertion as an attempt to defraud, and as mean and dishonest, was wholly 
unnecessary. This case, therefore, was properly left to the jury : and there 
will be no rule” In Denman v. Bigg\ I Camp., pp. 269, 270, it was held 
that a creditor of the plaintiff might comment on the plaintiff’s mode of 
conducting his business to the man who was surety to the creditor for the 
plaintiff’s trade debts. Lord Ellenborrough said : <C I am inclined to think 
that this was a privileged communication. Had the defendant gone to any 
other man and uttered these words of the plaintiff, they certainly would have 
been actionable. But Leigh, to whom they were addressed, was guarantee 
for the plaintiff*; and the defendant had promised to acquaint him when any 
arrears were due. He therefore had a right to state to Leigh what he really 
thought of the plaintiff's conduct in their mutual dealings ; and even if the 
representations which he made were intemperate and unfounded, still if he 
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ly believed them at the time to be true, he cannot be said to have acted 
maliciously, and with an intent to defame the plaintiff. To be sure, he 
could not lawfully, under colour and pretence of a confidential communica¬ 
tion, destroy the plaintiff’s character and injure his credit ; but it 'must ha^e 
the most dangerous effects, if the communications of business are to be beset 
with actions of slander. Any one in the transaction of business with another 
. has a light to use language bona fide which is relevant to that business, and 
which, a due regard to his own interest makes necessary, even if it should 
directly or by its consequences be injurious or painful to another.” 15 BOM 
351 (E. M, Slater ). In order to come within Exception 9 the imputation 
must have been made by the accused person in good faith for the protection 
of the interest of himself or any other person. It is not sufficient that the per¬ 
son making the imputation believed in good faith that he was acting for the 
protection of any such interest. 51 ALL 313 ( Bhoianath ), 

Where on flimsy materials the accused charged a doctor with conspiracy' 
in drugging a certain person so as to render him unconscious arid to cause him 
to be taken to cremation and where the accused had not made any enquiries 
before the publication of the charge or had not at his disposal or within his 
knowledge any of the materials which he produced at the trial, it was held 
that he was not protected by the 9th exception as he had not made it in good 
faith,' and as good faith was not established it was not strictly necessary to 
consider if the public good was involved. Certain evidence produced at the 
trial cannot be used to establish due care and attention unless the evidence 
was in the possession of t he accused when he made the statement. AIR 1924 
Cal 611 : 26 Cr LJ 71 : 83 IC 631 : 28 CWN 579 (P. C. Ghosh). 

In order to be entitled to the benefit of Exception 9, the accused must 
show that he in good faith made the imputations in self-defence or for the 
public good. In good faith, an essential ingredient is honesty of purpose. 
The accused must, firstly, honestly believe his imputation to be true, and, 
secpndly, he must honestly make it from a sense of duty either to himself or 
to the public. He must not exaggerate, or say unnecessary things, nor must 
, he make the communication to an unnecessary number of persons. He must 
not make his duty the cover for spreading the libel. The actual words used, 
the manner in which the words are published, the persons to whom they are 
communicated, must all be limited to the reasonable requirements of the 
occasion. The question for enquiry is whether the accused had reasonable 
ground for believing the imputations to be true and for believing that it was 
necessary for his safely to give wide publicity to them. 11 Cr LJ 588 : 8 IC 
209: 4 SLR 67 (J. Fadu). 

Q wrote to the Member of Parliament for his constituency two letters 
containing defamatory statements about a police officer and a justice of the 
peace for the place where he resided. He was charged with publishing defa¬ 
matory libels and pleaded that the libels were published on a privileged 
occasion. The trial judge ruled that the occasion was not privilegd and (J 
was convicted. It was held by the Court of Criminal Appeal that a Member 
to whom a written communication is addressed by one of his constituents 
asking for his assistance in bringing to the notice of the appropriate Minister 
a complant of improper conduct on the part of some public official acting in 
that constituency in relation to his office, has sufficient interest in the subject- 
matter of the complaint to render the occasion of such a publication a privil¬ 
eged occasion, and that in the absence of evidence of malice on the part of £> 
the conviction could not stand. “This common interest may be in respect 
of very varied ahd di fferent matters ; indeed, the only limitation appears to 
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t it should be something legitimate and proper,.something which the 
Courts will take cognizance of, and not merely an interest which is due to 
idle curiosity or a desire for gossip. ’’ 1937-2 KB 375 (Rule) . A communication 

made bona fide upon any subject-matter in which the party communicating 
has an interest or in reference to which he has a duty, is privileged if made 
to a person having a corresponding interest or duty, although it contains 
dicriminatory matter which, without the privilege, would be slanderous and 
actionable. 12 MAD 374 (F. Xarsimha). 6 ALL 220 ( Dhumsingh ). 25 

LJ QB 25 (Harrison) . AIR 1936 Lah 294 : 37 Gr LJ 1033 ( Pannalal ). 

Q had filed a criminal complaint under Section 323 against the servants 
of the complainant. The tahsildar wished to settle this matter and he sent for 
the accused who did not wish to appear in the presence of the complainant. 
Under pressure from the tahsildar the accused agreed not to press his comp¬ 
laint. The complainant insisted upon the accused appearing before them in 
the tahsildar’s room. Sub-inspector then went and brought: the accused inside 
the room and the accused said that as he was compelled to appear before the 
complainant he was not prepared to settle the matter and desired his case to 
be fought out, Thereupon a verbal altercation followed and in the heat of 
the moment the accused told the tahsildar that though the complainant was 
an Honorary Magistrate he had no faith in his justice and that he did not 
wish to see his face again. He further said that the complainant was in the 
habit of telling lies and that he feared that he might get him (the accused) 
murdered through his servants. It was held that t hese remarks were uttered 
byway of protest against the conduct of the tahsildar and for the protection 
of the accused’s interests in the criminal charge that he had brought. Q was 
therefore dearly protected by the provisions of Exception 9. AIR 1934 
Oudh 169 : 35 Cr LJ 703 (. Bishunath ). Though the defamatory imputations 
made against the complainant are baseless and incorrect, still if they are 
made by the accused only as a matter of opinion in good faith and for public 
good after taking due care and caution they are protected by Exception 9 
to Section 499. AIR 1944 Mad 484 : 46 Cr LJ 71 ( B . Mudaliar ). 

A Police officer is guilty of defamation if he maliciously makes to his 
superior officer a defamatory report against any person unless he can show 
that he is protected by some special statutory privilege. No such privilege is 
created by the Legislature in favour of Police officers. Police sergeant’s duty 
was to report what had been told to him; and accordingly he reported that 
a constable had reported to him an offence committed by one A , and 
that, upon his questioning A (which was his duty), A had said the constable's 
charge was false and had been made because A had caught the constable 
lying with a woman. In these circumstances a prosecution of the sergeant 
for defamation by that woman could not possibly succeed. Exception 9 
obviously protecting him. 5 1C 714 (A. Ra^ak). 

Any one in the^ transaction of business with another has a right to use 
language bona fide , which is relevan t to that business, and which a due regard 
to his own interest makes necessary, even if it should directly, or by its con¬ 
sequences, be injurious or painful to another and this is the principle on 
which privileged communication rests ; but defamatory comments on the 
motives or conduct of the party with whom he is dealing do not fall within 
that rule. It was enough for the defendant’s interest, in the present case, 
to deny the truth of the plaintiffs assertion, to characterise that assertion as 
an attempt to defraud and as mean and dishonest, was wholly unneces¬ 
sary. Tusan v. Evans , 12 A & E 733. II Cr LJ 281 : 5 IC 892 : 1910 PR 
10 : 6 PWR 1910 (Sher Singh), 
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N \>See also AIR 1941 Bom 410 in the last para, of Note 32 ; 20 blr 601 in Note 
^ Sj ; 50 Cr LJ 710 and AIR I952 Mad 184 in Note 14 ; 1943 NAG 347 in 
Note 19~a. See also Notes 33 and 32-a. See 1963 Ker L T 845 : 1964-2 MAD 
416 in Note 20. See AIR 1965 SCH451 in Note 15 to Section 499 and Note 
16 to Section 499. 

22-a* Good faith. — See Notes 14, 15, 18 and 21 and commentary on 
Section 52. See also AIR 1957 MP 162 in Note 26 to/Section 499. See also 
Note 13-a to Section 500. Where a defamatory statement is published in a 
news-paper any exception on the ground of good faith or public good fails* 
UC 769 {Leandro), 

■ ■ ‘ v -. v \ 

Mere good faith can be negatived on the ground of recklessness indicative 
of want of due care and attention. Good faith is relative to a great extent, 
and must be determined by the circumstances under which the imputation 
was made, the social status and level of education of the person making the 
imputations. 62 

See also 44 Gr LJ 33 in the last para, of Note 15 ; 3 ALL 342 in Note 16. 
There is no difference in principle on the question of good faith between ex¬ 
ceptions 3 and 9. 1941 KAR 336. (See Note 14). See also 76 IC 393 in 

Note 20 ; 15 Cr LJ 675 in the last para, of Note 21. 

Accused has to prove good intention and a well grounded belief in truth 
of imputation. Evidence of rumours is not sufficient. 63 

Even if the allegations made by the newspaper are factually not correct, 
the editor, printer and publisher of the newspaper would be protected if the 
allegations are made in good faith and for public good. Both these conditions, 
of good faith and for public good, have to be fulfilled before the benefit of 
Ninth Exception can be invoked. The definition of‘good faith 5 as given in 
Section 52 of the Code is at variance with the definition of “good faith 55 under 
the General Glauses Act. According to the latter definition “a thing shall be 
deemed to be done in good faith where it is in fact done honestly whether it is 
done negligently or not 55 . But for the purpose of Exception to Section 499, 
the definition of “good faith” as given in Section 52 of the Penal Code would 
prevail as against the one given in the General Glauses Act. 

A bare assertion of ipse dixit of the accused that he believed the news 
to be true would not absolve him. Similarly a mere proof that he actually 
believed the news item in question to be correct, is not enough to exculpate. 
It must also be shown that he acted with due care and attention. It has to 
be seen as to whether the belief was based upon some material which a reaso¬ 
nably prudent man might find to be trustworthy and reliable. If that care 
and attention has been exercised, the publisher shall be taken to have acted 
in good faith even if the news item is found subsequently to be not true, be¬ 
cause logical infallibility is not an essential trait of good faith. But if it is 
found that the report, per se defamatory, was readily accepted and published 
without having national basis for the belief in its correctness, the protection 
of the Ninth Exception would not be available because the element of due 
care and attention would be lacking. In such an eventuality it would also 
make no difference so far as the guilt of the accused is concerned, whether 
the readiness to accept the news to be correct was influenced by the back¬ 
ground of strained relations between the parties or whether the readiness was 
otherwise too hasty because of want of due care and attention. 64 


62. AIR 1963 MP 60 : 1962 MPLJ 995. 64. AIR 1965 SC 97 rel. on. AIR 1966 

a -r i r\ * o i r trr n-. • no / .. i rn i r-i>i n, . \ 


63.’ AIR 1961 Punj 215 (H. Singh). See 
also AIR 1960 MP 386 (Shri Orilal). 


Punj 93 ( Ramesh Chander v. The State) 
=67 Punj LR 877. 
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Where to the charge of defamation under Section 500, Penal Code, the 
accused invokes the aid of Except. 9 to Section 499, good faith and public 
e-ood have both to be established. The failure to prove good faith would 
exclude the application of the Ninth Exception in favour of the accused even 
if the requirement of public good is satisfied. 

The term “good faith” is defined in Section 52 of the Penal Code, as 
also in Section 3(22) of the General Glauses Act, 1897. In the definition in 
the Penal Code, the element of honesty which is introduced by the definition 
prescribed by the General Clauses Act is not introduced. 

There is concensus of judicial opinion in favour of the view that where 
the burden of an issue lies upon an accused, he is not required to discharge 
that burden by leading evidence to prove his case beyond a reasonable doubt. 

This however, is the test prescribed while deciding whether the prosecution 
has discharged its onus of proving the guilt of the accused. It is not a test 
which can be applied to an accused person who seeks to prove substantially 
his claim that his case falls under an Exception. Where he is called upon to 
prove that his case falls under an Exception, law treats the onus as discharged 
if he succeeds in proving a preponderance of probability. As soon as the 
preponderance of probability is established the burden shifts to the prosecu¬ 
tion which still has to discharge its original onus. Basically, the original 
onus never shifts and the prosecution has, at all stages of the case, to prove the 
guilt of the accused beyond a reasonable doubt. (1935) AC 462 reld. on. 

Where an accused person pleads an Exception he must justify ^ his [ilea, 
but the degree and character ot proof which he is expected to furnish in sup¬ 
port of the plea, cannot be equated with the degree and character of proof 
expected from the prosecution, which is required ,to prove its case. 1 he onus 
of the accused may well lie compared to the onus on a party in civil proeeed- 

. ;„ B t as in civil oroceedings the Court which tries an issue makes its 



Alb ER 1938 and (1943) 2 AUER 156 rel. on; AIR 1961 Punj 215- re¬ 


versed. 


The nature* and scope of the onus of proof which the accused has to 
discharge in seeking the protection of Except. 9 to Section 499 is as under 

(1) If it is shown that the accused has led evidence to show that he acted 

in vood faith, and by the test of probabilities, that evidence establishes his 

case, he will be entitled to claim the benefit of Exception 9. 

( 0 \ The proof of truth of the impugned statement is not an ingredient 
of the Ninth Exception as it is of the first ; under the 9th Exception which is 
not necessary, and indeed it is immaterial to consider whether the accused 
has strictly proved the truth of the allegations made by him. 

(3) It is true that the mere plea that the accused believed that what he 
stated was true by itself, will not sustain his case of good faith under the 
Ninth Exception. Simple belief or actual belief by itseli is not enough. It 
__ k„ that the belief in the impugned statement had a rational basis 
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4) It is riot possible to lay down any rigid rule or test for deciding 
whether an accused person acted in good faith under the Ninth Exception. 
The question has to be considered on the facts and circumstances of each 
case, what is the nature of the imputation made, under what circumstances 
did it come to be made, what is the status of the person who makes the 
imputation ; was there any malice in his mind when he made the said im¬ 
putation, was an inquiry made by him before he made it, are there rea¬ 
sons to accept his .story that he acted with due care and attention and was 
satisfied that the imputation was true ? These and other considerations would 
be relevant in deciding the plea of good faith under the Ninth Exception. 

(5) Absence of personal malice may be a relevant fact in dealing with 
the accused’s plea of good faith, but its significance or importance cannot be 
exaggerated. The accused will have to show that he acted with due care 
and attention, eyen in the absence of personal malice. It was held after 
carefully considering the evidence to which the attention of the Court was 
drawn that the High Court committed an error in holding that the accused 
had tailed to show that he acted in good faith when he published the defama¬ 
tory statement . It was further held that the publication of the impugned 
statement was for the public good and that the accused was entitled to claim 
the protection of the Ninth Exception to Section 499. 85 

23. Caste matters. —See also Note 24. If a person really was outcast- 
ed, a statement to the members of the brotherhood that he was outcasted is 
the kind of statement contemplated by the expression “public good’’. So 
long as caste prevails and it must be remembered that it is sanctified by reli¬ 
gious and by racial tradition going back for centuries and forming one of the 
fundamental characteristics of social life in India, any attempt to minimize, 
ignore or brush on one side existing regulations, existing sanctions, or respect 
for existing decisions must be regarded from the Indian point of view as cont¬ 
rary to the public good. 46 ALL 64 (Umed Singh). Where an imputation 
made clearly suggested that a person was not fit to be associated with, as he 
had became a sweeper by reason of his having joined a procession or shaken 
hands with the sweepers, it was held that the imputation is defamatory and 
is not privileged. It would be privileged if it had been a decision arrived at 
by a panchayat of the caste. 66 The accused stated at a meeting of the pan- 
chayat of his caste convened by the complainant that her child aged about 
seven was born of adulterous intercourse’. In a case under Section 499, 
it is necessary to find whether the accused had reason to believe that the 
defamatory statement made by him was true; though there may be a finding 
that it was actually untrue. 87 A letter written by a Brahman to the Brahman 
community of the neighbourhood, with a view to obtain their decision on a 
matter affecting his own religious interests and that of the Brahman commu¬ 
nity, if written in good faith, falls within Exceptions 8 and 10. 68 Where 
a caste resolution excommunicating a member of the caste is published by 
one of the members of the caste to the others the publication is covered by 
Exception 9 as the member is bound both in his interest and in the interest 
of his caste to publish the resolution for saving himself and the caste from the 
defilement which would take place by acting against the verdict of excommu¬ 
nication. 89 There is a dividing line between the passing of a resolution at a 


65. AIR 1961 Punj 215 reversed. AIR 

1966 SC 97 (H. Singh v. Slate of Pun- 67. 

fat)=(1965) 2 SC A 413 : (1965) 2 SC 
WR 722. ' 68. 

66. AIR 1926 All 306 : 27 Or EJ 296 ; 92 69. 


EC 584 (Khamani). 

25 Cr EJ 169: AIR 1924 Nag 172 
{Buga Mahdr)’ 

8 BHCJR J68 [K. Bhahul), 

AIR 1950 All 619 {Manna). 
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meeting and its communication by the authorities of the caste to its 
members in the discharge of their social duty. If any member of a caste 
publishes to all its members a caste resolution in such discharge, the law will 
hold the occasion of the publication to be privileged. The member who 
published it was bound to publish it and the members of the caste had 
an interest in hearing it. But then there must be good faith on the part of 
the member who published, that is, it must be proved that the publication 
was made with due care and attention. That is a question of fact. One 
test of good faith is whether the circumstances of the case show that the ac¬ 
cused made the imputation having reasonable grounds to believe it to be 
true. 70 A communication made by one member of a caste to the other 
members inviting an inquiry into the conduct of persons against whom the 
allegations are directed is a privileged communication. 71 

An imputation which leads to the excommunication of a person from his 
caste is defamatory to him if he had not been guilty of committing the act. 72 
It is open to one member of a caste to refuse to associate with another for 
what he considers tc be an infringement of caste rules ; and no Court can call 
upon him to assign a reason for not associating. It is not however open to 
one member to call at other an out-caste. The caste or the majority of them 
may expel a member from the caste. The Courts will interfere if he is so 
expelled without being given a proper opportunity for explanation. Where 
a libellous communication is made regarding a member of a caste, the mere 
fact that the person making such communication is a member of the caste, 
will not of itself suffice to make the communication privileged. 33 M AD 67 
(C. C/ietty). A person making a statement without cause that a Muhammadan 
was excommunicated or out-casted is guilty of defamation under Section 
499. 73 A caste panchayat can no doubt deal with offences relating to caste 
usages and customs, but it has no jurisdiction to decide questions-regarding 
private property or impose any sanction such as loss of caste on any member 
of the community who declines to part with his property. 74 

It is true that the Constitution does not recognize caste but social customs 
have not changed notwithstanding the provisions of the Constitution and if a 
person, in good faith, publishes any letter containing defamatory matter in 
the interests of the other members of his caste, he cannot be held guilty of 
defamation. Where a person is excommunicated for some social offence by 
members of his own caste the Mukhias of his village are in duty bound to 
report this fact to the other prominent members of their caste in the interest 
of all of them. Under these circumstances their good faith is apparent and 
both the 9th and 10th Exceptions to Section 499, I. P. C. would apply. In 
some cases even if the allega tions against the person excommunicated are 
not found to be true, yet the good faith of the persons disseminating such 
allegations may be inferred if there are reasonable grounds for those persons 
to believe, after due care and attention, that the allegations were true. All 
that the 9th and 10th Exceptions to Section 499, I. P. C. require is that there 
should be good faith, i,e, the imputation must have been made after due 
care and attention even on further searching investigation it may not be found 
to be true. AIR 1958 Ori 259 ( Paduram). 


70. 10 Cr IJ 372 : 11 blr 638 : 3 IC 744 
( Virji ). 

71. 13 Cr LJ 687 : 16 IC 335 : 14 blr 585 
{Padman), 

72. AIR 1930 Cal 645 ; 31 Cr LJ 1225 


(Haripado). 

73. AIR 1927 Mad 397 ; 28 Cr LJ 207 
(Yusuf)- 

74. MR 1939 Mad 382 : 180 IC 473 : 
40 Cr LJ 386 (K. P. Setty ). 
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In the matter of defamation the position of newspapers is not 'any way 
different from that of members of the public in general. The responsibility 
in either case is the same. The degree of care and attention is no way less 
in the case of newspaper publications than that required from ordinary men. 
In the case of publicationof a defamatory mat ter actual source of information 
on which the person accused has acted and the justifiability of his so acting 
ought to be considered. If he has not taken proper care and acted on a 
gossip and the complainant is thereby defamed he ought not to escape conse¬ 
quences on the ground that he has promptly contradicted the incorrect 
report.. The culpability in such cases does not depend on the circumstance 
whether he has tried to undo the wrong which he has committed or not but 
upon the fact whether he has acted with care and caution or has done so 
rashly or negligently. Attempt to undo the mischief may exhibit want of 
malice or fear of the consequences. But even if it indicates absence of 
malice that is not enough to prove good faith as defined under the Code. 
AIR 1958 MP 216 [T. D. Singh). 

It was held on a consideration of the article in question that there was no 
want of due care and caution in the publication of the editorial In question 
and its publication was made for the public good. It is a well settled rule 
of interpretation that where a matter is of public interest, the court ought 
not to weigh any comment on it in a fine scale. Some allowance must be 
made on even intemperate language provided- however that the writer kept 
himself within the bounds of substantial truth and does not misrepresent or 
suppress facts. AIR 1959 Cal 677 (S. Daw). 

In the case of publication of a defamatory matter actual source of infor¬ 
mation on which the person accused has acted and the justifiability of his so 
acting ought to be considered. If he has not taken proper care and acted 
on a gossip and the complainant is thereby defamed, he ought not to escape 
consequences on the ground that he has promptly contradicted the incorrect 
report. The culpability in such cases does not depend upon the circumstance 
whether he has tried to undo the wrong which he has committed or not but 
upon the fact whether he has acted with care and attention or has done so 
rashly or negligently. Attempt to undo the mischief may exhibit want of 
malice or fear of the consequence. But even if it indicates absence of malice 
that is not enough to prove good faith. In the matter of defamation the posi¬ 
tion of ‘newspapers’ is not in any way different from that of members of the 
public in general. The responsibility in either case is the same. The degree 
of care and attention is no way less in the case of newspaper publications 
than that required from ordinary men. It is no defence in the matter of defa¬ 
mation for the accused to say that he has acted on the information given to 
him by another. It is for him to establish that the source on which he acted 
was the proper source on which he is entitled to act and he did so with care and 
circumspection. When a suspected murder case was under investigation 
advanced publication of news against the complainant with bold headlines can 
hardly be said to be for public good. AIR 1957 MP 162 ( Dongarsingh ) which 
followed AIR 1914 PC 116. 

A caste panchayat outcasting a member of that caste for a caste offence 
such as immorality committed by a member of the caste, may claim protection 
under the customary right of the panchayat to go into the allegation of such 
immorality in defence against prosecution for an offence of defamation : but 
such a privilege does not extend to a composite assembly consisting of members 
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any castes other than die interested caste, 75 Defamation as defined Tn 
ection 499, Explanation 4 y is wide enough to include caste questions within 
it where those questions do not involve implications as to moral character. 
If a person merely refused to associate with another, giving out as his reason 
that he has associated in meals with a person who has himself associated in 
meals with another person who has contracted re-marriage with a widow or 
who has gone to and returned from England, such allegations do not .impute 
to the person about whom they are made an unworthiness to call himself a 
member of the caste and are therefore not defamatory. Unless the words 
used in respect of a caste Hindu are tantamount to say, ‘ ‘you have become an 
putcaste or you have been excommunicated from your caste’’, the words are 
not defamatory. To impute to a Brahmin unfitness to officiate or be the 
guest at a sradha is not necessarily to defame his character “in respect of his 
caste.”. 76 

If a person really is outcasted a statement to the member of the brother¬ 
hood that he is outcasted is the kind of statement contemplated by the expres¬ 
sion “for the public good” and is privileged in the absence of direct evidence of 
malice. 77 In sectarian disputes excommunication of a member of a community 
and publication in the course of duty in good faith are no defamation. 78 To bring 
the case within Exception 10, it must be proved that the accused intended in good 
faith to convey a caution to one person against another, that such caution was 
intended for the good of the person to whom it was conveyed, or of some per¬ 
son in whom that person was interested, or for the public good, and that the 
caution should be conveyed by the proper means. The defamatory statement 
was in this case distributed indiscriminately. It cannot be said that it was 
necessary to caution every pariah, who received a copy of the statement 
against associating with certain Brahmans, or to inform all Madras that the 
complainant was a doshi. It must also be borne in mind that D had been 
re-admitted into caste by at least a portion of the Brahman community, and 
it would be intolerable to allow a few dissentients to circulate defamatory 
statements about a person, because they believed that in a caste dispute a 
wrong conclusion was arrived at. I believe that there was an utter absence 
of good faith in the proceedings the accused chose to take ; that the manner 
in which the publication was made was unnecessary and in excess of the pur¬ 
pose for which the privilege was allowed, and therefore not protected. 15 
MAD 214 (Thiagaraya). D published a circular purporting to say that at a 
panchayat held at a certain place it was resolved that the complainant who 
had been to England was not to be taken into the caste and that those of their 
community, who associated with him, could be taken into caste only on their 
consenting to give up all connection with him in future and on performing a 
proper penance* It was found that the representation of D that the circular 
was an outcome of a decision arrived at by all the members of the panchayat 
was false and that the publication was not made in good faith. It was held 
that D was rightly convicted of the offence of defamation. The publication 
of the circular lowered the character of the complainant in respect of his 
caste. 9 Gr LJ 535 : 6 ALJ 472 : 2 IC 226 (Mukund Ram). 

To say a man is an outcaste when he has not been outcasted is to defame 
him. Such conduct is to be distinguished from the permissible course of brin¬ 
ging up an allegation before a caste panchayat for a decision whether the 
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75. 51 GT LJ 71(5 : 1950 MWN 
AIR 1950 Mad 409 (Ellappa). 

76. AIR 1915 Mad 908 : 28 MLJ 58 : 26 
10 460 (V. Venkayya). 


77. 33 Or LJ 472 : 1932 Note 10-c (Al¬ 
lahabad) ( Dasai ). 

78. AIR 1924 Mad 670 ; 26 Or LJ 215 
(Ayyaswami), 
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t should be outcasted or not. It is also permissible 
. . ha ve anything to do socially with a caste fellow of 

whose conduct one disapproves, but it is a different matter to dub him an 
outcaste and induce other persons to boycott him before there has been a 
decision of the caste in which the person accused has been given a fair hear- 
ring. 7. It is not defamation if the members of one caste meet and pass a 
resolution that another caste is inferior on social status to their caste. 80 See 
also Note 32-a. See also AIR 1941 Bom 410: 43 blr 737 : 43 Cr LJ 174 
( V- Atmaram) in the last para, in Note 32. 

The material portion of the letter is as follows :—‘ ‘Now we, all members 
of. the caste, beg to say that Chuni Lai had long been enamoured of Baiji 
Hira, and he used to have illicit intercourse with her : the members of the 
brotherhood, having seen this, remonstrated with him (or them) greatly 
on many occasions, but he (or they) did not mind, and it is said she has be¬ 
come pregnant, and the mohalla chaukidar has given information at the 
police station, and he (or she or they) is (or are) accused in the 
case, and the Government is the prosecutor.” The letter goes on to say 
that Chuni Lai and Hira have both been put out of caste, and the 
brethren are warned that should “either of these outcastes” come 
“to their villages,” they are not “to mess them”. The character of 
the document itself, the circumstances under which it was written, and the fact 
that C had been put out of caste, are certainly strongly in favour of their 
good faith, and had they contented themselves with announcing the deter¬ 
mination of the panchayat and the grounds upon which it was based, they 
would have been protected. But they were not satisfied to do this, but tra¬ 
velled into other matters, the falsity of which in point of fact negatived the 
presumption to which they would otherwise have been entitled, namely, that 
they had acted in good faith, that is, with due care and caution. They 
should not have insinuated against C that he had committed some offence with 
regard to the woman, cognizable by the authorities, without first satisfying 
themselves that such was actually the case, for information was readily acces¬ 
sible had they chosen to make inquiries at the police station. Moreover this 
part of the letter was wholly unnecessary, for the occasion did not call for any 
statement of the kind, and it was amply sufiicient for the object they had 
in view to inform the brotherhood of the decisions of the panchayat and of 
the circumstances that had led to it. 3 ALL 664 (Ramanand). 

24. Panchayat . —See also Note 23. Where a person called upon by a 
panchayat, convened by the complainant’s relatives, to explain why he had 
made a defamatory remark concerning the complainant, made a statement by 
way of explanation, it was held that such statement being privileged, a convic¬ 
tion for defamation for making such statement was illegal. 7 MAD 36 
(G. Nayak). Where JV was charged with having beaten PB before a panchayat 
and he made a statement that he had kept the complainant PB for 10 or 11 
years, in a case by PB under Section 500, it was held that the statement of the 
accused before the panchayat was made in good faith in order to explain his 
beating and therefore was covered by Exceptions 8 and 9. AIR 1926 Nav 
504: 27 Cr LJ 938 : 96 IC 394 (Nanhey). Excommunication by caste Pancha¬ 
yat for non-payment of fine may be punishable under Section 499. 81 

The control of the panchayat is beneficial and that control cannot be exer¬ 
cised unless the conduct of the offender is brought to the notice of the pancha- 

79. AIR 1940 Nag 283 : 138 IC 413 : 41 80. 1 Weir 575 (V. Reddti) 

Cr LJ 585 [Bhanwarsingh). 81. AIR 1961 Ori 33 (Hadibandhu). 
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Hence a person who brings to the notice of the panchayat the behaviour 
of a person who is guilty of a social offence in not guilty under Section 499, 
but comes under Exceptions 9 and 10. 82 I) on receiving an information that a 
theft had been committed at his house by the complainant and on satisfying 
himself about the truth of the information, communicated that information 
to the leaders of his caste, who eventually called a panchayat and outcasted 
the complainant. The complainant charged D with defamation. It was 
held that the question whether the panchayat had jurisdiction or not was 
altogether immaterial. It was further held that although the imputation was 
of an offence, it would nevertheless be an imputation on the character of 
complainant. if D believed in good faith, as he did, then there was 
nothing objectionable in his warning other people about the conduct of 
the complainant so as to put others on their guard against her. In reporting 
the matter to the panchayat D was on a safer ground, since his action goes to 
show his anxiety to bring social pressure to' bear on complainant and thus 
induce her to mend her ways. The case fell under Exception 9. 83 D was 
called upon by the Panjibhai Jarnayat, of which body he was a member at one 
time, to show cause why he should not be excommunicated. In reply, he 
published a letter in the local papers in which he characterised the Panjibhai 
Jarnayat as a dangerous society giving every encouragement to murder and 
assassination and that the object of the notice to him was to incite and arouse 
the intolerance and murderous feelings of the ignorant, deluded and fanatic 
members of the society to the necessary pitch for the express object of taking 
his life. It was held that D could not claim exemption under the Exceptions 
1 and 9, even though he was under a vague apprehension that some ignorant 
fanatic might be suddenly moved by the idea that it was his duty to murder 
him. i here was nothing to connect the whole community with such fanatics 
and the publication in the papers was quite unnecessary. 11 Gr LI 588 * 8 
IC 209 : 4 SLR 67 (J. Fadu). X J 

25. Club matters.—It is extremely difficult in a social club fora 
Committee faced with any form of disciplinary action against members or 
quasi members to act with universal approval. It is for that reason that, 
even if wrong, Committees deserve and are given that protection embodied in 
Exception 9 without which it would be impossible for such a body to function. 
This is most especially so when a complaint has to be issued not to a member 
himself about his own conduct but to a member relating to the conduct of 
another person. Honest freedom of expression must be preserved unless 
Committees are always to have the threat of criminal proceedings hanging over 
them. It was held in the present case that the accused, , the Committee 
members of a club, acted in good faith even if they were mistaken, and did 
not act without due care and attention in writing a letter to the member of the 
club, the husband of the complainant regarding the breach of club rules by 
her, which letter was alleged to contain defamatory matter. AIR 1946 Mad 
223 : 1945 MAD 749 (Jf, Beckett ). 

25-a. Domestic Tribunal.—(1) The publication of the decision of a 
domestic tribunal in the terms in which the tribunal bona Jide embodied it in 
the publication chosen by the parties as the means of communication between 
the tribunal and the section of the public interested, was privileged. (2) The 
publication in the Racing Calendar of the stewards’ decision was therefore 
privileged, and, as the plaintiff had agreed to publication in that periodical of 


82. AIR 1933 Oudh 377 : 35 Cr U 180 • 
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tile stewards’ decision, it was immaterial that the jury put the meaning on 
the words in which it was bona fide embodied by the stewards different from 
that which was intended by them. (3) As there was no evidence of malice, 
the action in regard to the privileged publication in the Racing Calendar 
therefore failed. (4) The publication of the news agencies and in the Times 
was not privileged. 1932-2 KB 431 [Chapman). 

26. Newspapers. —No kind of privilege attaches to the Profession of 
the Press as distinguished from the members of the public. The freedom of the 
journalist is an ordinary part of the freedom of the subjcet, and to whatever 
length the subject in general may go, so also may the journalist, but apart 
from statute law his privilege is no other and no higher. The responsibilities 
which attach to his power of dissemination of printed matter may, and in 
the case of a conscientious journalist do, make him more careful; but the 
range of his assertions, his criticisms, or his comments is as wide as, and no 
wider than, that of any other subject. No privilege attaches to his position. 84 
Reports of proceedings of a Legislature in an Indian Newspaper , unless such 
are expressly authorised by the House, are not the subject-matter of pri¬ 
vilege and may found a complaint for defamation. The rule as to vicarious 
publication cannot possibly apply to speeches made in the Assembly and a 
person who makes a speech in a Legislature cannot possibly be held liable for 
its publication in newspaper when he has himself done nothing to cause such 
publication. 85 An article in a newspaper which is a fair comment on public 
affairs and is merely an expression of opinion cannot be said to be defamatory, 
unless it is proved that it was the outcome of a dishonest or corrupt motive. 
15 Cr LJ 357 (1) : 23 IG 725 (S. Aiyar). 

Before any editor publishes matter which is dearly defamatory on the 
face of it, he should certainly take steps to have an inquiry made by some 
.member of his staff or some reliable person on the spot, and he should only 
publish the matter if he considers that he has sufficient evidence available to 
bring himself within the provisions of one of the exceptions to Section 500. 
It is certainly not using due care and attention to public defamatory state¬ 
ments about a person and also to publish his denial and let the public take 
their choice. It is not enough to place both versions before the public. 
A newspaper is in no better a position in regard to the law for defamation 
than a private individual. AIR 1933 All 434 : 34 Cr LJ 926 : 145 IG 126 
(J. M. Chatterji). 

To prove publication of a libel through newspapers it is sufficient to 
prove that the paper was delivered within the postai area over which the 
Court had jurisdiction and it need not be proved that the article was read by 
some particular person. The analogies of letters sent through the post to 
private persons and no proof tendered at the trial that the addressees had read 
the contents are not good analogies as newspapers are governed by different 
rule Newspaper is a commodity meant for reading and it should be assumed 
that it was so read. AIR 1928 All 222 : 26 ALJ 196 (Jhabbar). 

W here an article in a newspaper said that in pursuance of a Scheme to 
pack the electricity department with his own underlings by underhand means, 
the Minister had, in violation of the rules, appointed a certain person as an 
and that this appointment was but the prelude to further 


Accountant, 


84. 41 CAL 1023 PC : 16 blr 544 {Arnold). 
AIR 1933 All 434: 34 Cr LJ 926. AIR 
J944 Mad 484:46 Cr LJ 71. AIR 
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appointments of the like nature and the concluding sentence of the article was 
obviously an ironical statement implying that the Minister’s administration 
was ^ bad administration riddled with corruption and nepotism. It was held 
that the article Was per se defamatory. AIR 1959 Ker 100. See AIR 1961 
MP 205 (P. Vijay )—A case of news-paper comment on a Minister. 

Newspaper is not lawful authority. 86 

Privilege of Excepting 8 cannot be availed of in the case of excessive 
publication. 87 

The freedom of the journalists is an ordinary part of the freedom of the 
subject and to whatever lengths the subject in general may go, so also may 
the journalists, but, apart from statute law, their privilege.is no other and no 
higher. 88 

At a time when Hindu-Muhammaden differences were very acute a 
Muhammdan editor published an article under the guise of rumour containing 
defamatory matter against the complainant who was of perfectly good 
character, perfectly good reputation, respected in the town in which he lived, 
a man of position and a man very ckxsely identified with the activities of 
the Hindu religion. In the article he was charged with having poisoned 
Ms own son and of having done that because the son had wished to become 
a convert to Islam, On being asked by several persons as to what the 
publication in the newspaper meant, the complainant wrote a letter to the 
accused in which he set out forcibly but quite properly, his feelings of the 
false and malicious and defamatory attack which had been made upon him 
and the members of his family. He set out certain conditions upon which 
he would refrain from seeking his remedy against the accused in the civil and 
criminal Courts. Thereupon the accused, instead of expressing at once by a 
personal letter and in his paper the utmost regret for its publication wrote a 
letter aggravating the magnitude of the offence. It was held that the 
sentence of six months’ simple imprisonment was not in any degree adequate 
for the offence committed and that a more severe sentence should have been 
passed. Publication of a defamatory u rumour” is as actionable as if the 
statement were published without qualification and it is no defence to a civil 
suit or criminal prosecution that the person who published the libel or slander 
did not originate it, but heard it or received it from another, nor is it a 
defence that it was a current rumour and the person publishing it bona fide 
believed it to be true, and therefore, the editor of a newspaper, is as much 
responsible for a defamatory letter published in his columns as if he had 
originally penned it. An editor should be most watchful not to publish 
defamatory attacks upon individuals unless he first takes reasonable pains 
to ascertain that there are strong and cogent grounds for believing the 
information, which is sent to him, to be true. In McPherson v. Daniels , 10 B 
&C 263, and, Watkins v. Hall , 1868-3 QB 396, it is laid down in clear 
terms the proposition that it is no defence to a civil suit that the person 
who published the libel or slander did not originate it but heard it or received 
it from another, nor is it a defence that it was a current rumour and the 
person publishing it bona fide believed it to be true. As was said in ‘Mc¬ 
Pherson v. Daniels , 10 B & C 263 : “As great an injury may accrue from the 
wrongful repetition as from the first publication of slander ; the first utterer 


86, AIR 1961 Ker 277 

87. AIR 1964 Ker 277 
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%y hav e been a person insane or of bad character. The person who repeats 
it gives greater weight to the slander.” Similarly Chief Justice Best, in 
Decrespigny v. Wellesley, 5 Bing 392 shows how the editor of a newspaper is as 
much responsible for a defamatory letter published in his columns as if he had 
originally penned it. The fact that it is a letter communicated by a member 
of the public, with a request that it shall be published in the paper, is no 
exoneration to the editor who thereby disseminates defamatory matter. 89 
When a defamatory statement is published in a newspaper any exception on 
the ground of good faith or public good fails. UG 769 ( Leandro ). 

To publish without regard to the feelings of those against whom it is 
directed every foul rumour that may be reported to him cannot be justified 
by any recognized standard of editorial duty ; and especially is this the case 
when, as here, the untruth of the rumour could easily have been established by 
a few simple enquiries on the spot. Even after enquiries had been made and its 
untruth demonstrated there is no expression of regret either in the written 
statement or in the subsequent articles published in the newspaper for the 
publication of this false rumour. It does not follow however that its public¬ 
ation necessarily amounts to an offence under Section 499. However 
reprehensible and morally unjustfiable the words complained of may be, they 
must, to be actionable, contain an imputation concerning some particular 
person or persons whose identity can be established. 1 PAT 414 ( Gopa - 
handhu). 

The article contained matter defamatory of the complainant, as inter alia 
it alleged that he as Patel of village P , was guilty of acts of oppression against 
the villagers in discharging his duties and in particular in the matter of 
procurement of grain. It was also alleged in the article that the complainant 
had been taking bribes. The article was a descriptive account of a tour 
undertaken by the writer to village P. It described the plight of the villagers 
and in several places gave an apparently verbatim reproduction of the 
complaints made to the writer by some of the villagers who were the victims 
of the complainant’s oppression. After giving an account of what the 
villagers told him, the writer wound up by saying that the poor people could 
not file a complaint in a Court of law and seek justice and that he 
had written to the Collector asking him to conduct an enquiry, into the 
state of affairs existing in the village and to punish the persons guilty of 
oppression. There was very little in the article which could be described as 
the opinion of the writer, respecting the conduct of the petitioner. The 
Collector, after an enquiry, came to the conclusion that the allegations made 
by the accused against the complainant were false. The article was published 
before the passing of the order of the Collector. The, evidence showed 
that proper enquiries had been made of the facts contained in the article 
and that only after being satisfied that there was an element of truth in the 
statement that the article was published. It was contended that in 
deciding the question of good faith the opinion of the Collector who made 
the enquiry should be a decisive factor. It was held that the accused was 
not guilty and the imputations were made in good faith for the public good. 
The accused did exercise due care and attention before he expressed his 
opinion respecting the conduct and character of the complainant in the 
discharge of his public functions. The fact that the Collector, on such 
enquiry as he chose to make, came to the conclusion that the allegations had 
not been proved, did not mean that the allegations were not made “in good 
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fkith 5 \, i.e. that they were made without due care and attention. It was ior 
the Court to determine whether the accused acted without due care and 
attention in making the allegations in his article. Nor did the fact, that the 
accused did not wait till he received a reply from the Collector, negative good 
faith. In matters like this a strong public opinion is as effective as depart¬ 
mental action. 90 The press and authors and publishers of books have no 
special privilege. They are in no better position than any other man. If 
they make assertion of facts as opposed to comments on them, and those 
assertions are defamatory, they must either justify those assertions, or, in the 
limited cases specified in Exception 9 show that the attack on the character 
of another was for the public good and that it was made in good faith. 01 
Where in a newspaper report the main aspersion of the accused against the 
complainant is true, the fact that there is some exaggeration or departure 
from strict truth does not deprive the accused of the protection provided in 
Exception 3, Section 499. In Merivale v. Carson , 1888-20 QB 275, Lord Esher, 
M.R., observed ; ‘‘Every latitude must be given to opinion and to prejudice, 
and then an ordinary set of them with oridnary judgment must say whether 
any fair man would have made such a comment. .Mere exaggeration, or even 
gross exaggeration would not make this comment unfair/ 5 Again, as laid down 
in Edmondson v. Birch & Co. JJd., 1907-1 KB 371, the law is that, where a matter 
is of public interest, the Court ought not to weigh any comment on it in a fine 
scale, and that some allowance must be made for even intemperate language, 
provided however that the writer keeps himself within the bounds of 
substantial truth and does not misrepresent or suppress any facts. 92 The 
editor of a journal is in no better position than an ordinary subject with 
regard to his liability for libel. He is bound to take due care and caution 
before he makes a libellous statement. 93 Newspapers are subject to the 
same rules as other critics and have no special right or privilege, and in spite 
of the latitude allowed to them, it does not mean that they have any special 
right: to make unfair comments, or to make imputations upon the character 
of a person, or imputations upon or in respect of a person's profession or 
calling. The range of journalist’s criticisms or comments is as wide as, and no 
wider than, that of any other subject, It may be true in one sense to say that 
the newspaper s-owe a duty to their readers to publish any and every item of news 
that may interest them. But this is not such a duty as makes every communi¬ 
cation in the paper relating to a matter of public interest a privileged one. 
43 Gr LJ 17 : 196 IC 503 : AIR 1941 Bom 278 : 43 blr 631 (Mitha ). 

Where the accused had published in a newspaper having a wide circula¬ 
tion that the complainant along with other persons, who were named therein, 
were conspiring to do him bodily injury and that the public and the authorities 
should know that if he were to become a victim of any sudden or tragic 
c alamity the above named persons should be considered as the cause ; and there 
was no evidence to support the inference that there could have been any 
reasonable ground for the belief entertained by the accused, it was held that 
even if there were any bona fides in the accused’s belief that the complainant 
was likely to bring about any bodily harm to him there was no justification 
whatever in publishing the notice in a paper which had a wide circulation. 
It was also difficult to see how the publication of the notice was for the public 
good ; nor was it clear how it would help to protect the interest of the accused. 

90. AIR 1948 Mad 266 : 49 Or IJ 447 : 27 IC 205 : 8 SLR 143 {Murlidhar.) 

1947 MVVN 607 (Kelu Nair ). 93. AIR 1944 Mad 484 : 46 Cr LJ 71 • 

91. AIR 1942 Nag 117 : 43 Cr LJ 856 ; 215 IC 254 : 1944 MVVTN 322 

202 IC 543 (Khare). (. Balasubmmania ). 

92. AIR 1914 Sind 85 : 16 Cr LJ 141 : 
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The accused was guilty under Section 500 and the case was not covered by 
Exception 9 to Section 499. 94 The fact that the accused is a journalist does 
not make any difference, for the simple reason that the press have no special 
privileges, and are in no better position than any other man. They have 
rather greater responsibilities and should be more cautious in making scanda¬ 
lous imputations. Their high position and status and the method of publica¬ 
tion at their disposal are apt to do more harm, than if the imputation was 
made or published by any ordinary individual, because some sanctity is 
generally attached ,to what is published in a newspaper. The defence of fair 
comment only protects statements of opinion ; it does not extend to defam¬ 
atory allegation of facts. It is one thing to comment upon or criticise, even 
with severity, the acknowledged or proved facts of a public servant, and 
another to assert that he has been guilty of particular acts of misconduct or 
misappropriation. One of the essential conditions for the application of either 
of the Exceptions 2 and 9 is that the accused should have acted in 
good faith. For that, he has to establish that he acted in the exercise of due 
care and attention. In considering whether the privilege contemplated by 
the exceptions was exercised with due care and attention, the Court has also 
to look, among other things, at the mode of publication which is adopted, and 
to see whether it indicates a conscious and criminal disregard of the complain¬ 
ant’s legal right, and vitiates the privilege. 96 D was called upon by the 
PanjJbhai Jamayat, of which body he was a member at one time, to show 
cause why he should not be excommunicated. In reply, he published a 
letter in the local papers in which he characterised the Punjibhai Jamayat 
as a dangerous society giving every encouragement to murder and assassin¬ 
ation and that the object of the notice to him was to incite and arouse the 
intolerance and murderous feelings of the ignorant, deluded and fanatic 
members of the society to the necessary pitch for the express object of taking his 
life. It was held that D could not claim exemption under Exceptions 1 and 9, 
even though he was under a vague apprehension that some ignorant fanatic 
might be suddenly moved by the idea that it was his duty to murder him. 
There was nothing to connect the whole community with such fanatics and the 
publication in the papers was quite unnecessary. 11 Cr LJ 588 : 8 1C 209 : 
4 SLR 67 (J. Fadu ). See also AIR 1941 Bom 410 (V. Atmaram) in the last 
para, in Note 32. 

27. First Information reports.—Though a defamatory statement 
made in answer to questions put by an investigating officer during investiga¬ 
tion is absolutely privileged, a statement in the first information report stands 
on a different footing "and cannot enjoy that absolute immunity. Such 
statements fall within the 8th Exception and the accused can claim privilege 
only if he can bring them within the purview of that exception. That exception 
says that accusations preferred in good faith against a person to any of those 
who have lawful authority over that person with respect to the subject-matter 
of accusations will not amount to defamation. Good faith of the person 
making the accusations is, therefore, an essential condition of exemption 
from liability for defamation under this exception. AIR 1955 Sau 19 : 
Cr LT 259 (S. Champaklal), which distinguished AIR 1919 AH 276 ; 16 
MAD 235 and AIR 1950 Nag 20. 

In India giving information to the police of a cognisable offence with 
the object of setting the law in motion for the police to investigate and 
institute the case to be tried in a Court of law is a necessary step to be taken 

—_ go cr LJ 710 : 95. AIR 1952 Pep 165 (7*. G. Goswami.) 
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nr the conduct of a legal proceeding and statements made in such an infor¬ 
mation must be absolutely privileged. The mere fact that a final report was 
submitted in the case would not make any difference. Judicial proceedings 
might start or might not. The question as to whether the statement made in 
an information given to the police of a cognisable offence is absolutely 
privileged or not would not depend upon the future event of the starting of 
the judicial proceedings. Even after starting of such proceedings, it may be 
found that the case was false and that the information was given out of 
malice. It may well be that if the information is found to be false and to 
have been actuated by malice, the informant is criminally liable for defama¬ 
tion under the Indian law as embodied in Section 499 of the Penal Code or 
even civilly liable under certain circumstances to pay damages for malicious 
prosecution but he must be held to enjoy the absolute privilege and protected 
from civil liability for defamation on such a statement. 90 

28* Statement in answer to questions put by Police officer. 

Note 27. A statement made in answer to a question put by a Police officer 
under Section 161, Cr. P.C., in the course of investigation made by him is 
privileged, and cannot be made the foundation of a charge of a defamation. 
16 MAD 235 ( Govinda ). 

29. Privilege.— See Note 2 and Notes 13, 15, 16, 17, 13, 19, 19-a, 20, 21, 
and 22* In criminal prosecutions for defamation, whether a statement; was 
made on an occasion of privilege or not is to be decided with reference to the 
provisions of Section 105 of the Evidence Act and Section 499, I.P.C. 2 
RANG 333 (MaMya). 48 CAL 388, 416 (Satisk). The rule of qualified 
privilege is enunciated in Exceptions 7 and 9. 48 GAL 388, 416 (Saiish). 

Where criminal proceedings are taken for defamatory statements alleged to be 
made by parties to a judicial proceeding in affidavits filed by them the accused 
cannot claim the protection of the English rule of absolute privilege and if 
the statements are in fact defamatory, the accused can protect himself duly 
under one of the exceptions to Sections 499. 8 RANG 359 (Mutt Chand). 

A written statement filed by a respondent in maintenance proceedings 
is not privileged. 97 Defamatory statements are not privileged merely because 
they are used in a petition preferred in a judicial proceeding. 3 ALL 815 
(A, Hakim). 

29-a. Privilege of Judges and magistrates. —See illustration to 
Exception 7 and illn. ( b) to Exception 9, See also Section 77. No privilege 
or protection attaches to the public acts of a Judge which exempts him, in 
regard to these, from free and adverse comment. He is not above criticism, 
his conduct and utterances may demand it. Freedom would be seriously 
impaired if the judicial tribunals were outside the range of such comment. 
41 IA 149 : 41 GAL 1023 PC : 16 blr 544 (Arnold). AIR 1942 Nag 117 ; 43 
Gr LJ 856 (Khare). 

.gainst a Judge for 
though such words 


An action for defamation cannot be maintained 
words used by him whilst trying a case in court even 
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are alleged to be false, malicious and without reasonable cause, 17 MAD 87 
(R* Nayar). See 10 MAD 28 FB (Sullivan) in Note ‘Privilege of pleaders, 
Madras view’. 

Judge, witness and counsel are in the same position. 8 QB 255 (Dawkins). 
19 BOM 340 (Nagarji). 
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The very existence of the exceptions to Section 499 indicates that the 
provisions of Section 77 cannot by themselves cover the case of remarks made 
by a Judge or Magistrate in the course of his office, so as to exempt him from 
any liability under Section 500. Where the words complained of themselves 
are prima facie defamatory and do not bear directly on the matter in hand, 
there is a prima facie case against the accused and the complaint should be 
admitted. AIR 1934 Nag 123 : 35 Cr LJ 947 : 149 IC 140 (Kamia). 

Where a Judge was charged with using defamatory language to a witness 
during the trial of a suit, it was held that under Section 197, Cr. P. C., the 
complaint could not be entertained by a Magistrate without sanction. 9 MAD 
489 (Gulam Mi.). AIR 1931 Oudh 392 : 32 Cr LJ 991 : 132 IC 783 (L. Bha- 
girath). 

A pleader applied to the Chief Presidency Magistrate for sanction under 
Section 197, Cr. P. C. to prosecute an Honorary Magistrate for using insulting 
and defamatory language towards him in the course of tire trial of a case, 
and sanction was refused. On application to the High Court, it was held 
that under the revisional powers conferred by the Cr. P. C. the High Court 
has no authority to interfere with an order made by a subordinate Court 
granting or refusing sanction under Section 197, Cr. P. G., but it has suffi¬ 
cient authority for that purpose under Section 15 of the Charter Act (24 and 
25 Viet., Cap. 104). No sanction under Section 197, Gr. P. C. is necessary, 
unless the Judge or public servant commits an offence in his judical or official 
capacity. 26 CAL 852 (jYando Lai), 1 BHCR 61 and 2 BOM 481 were app¬ 
roved of and 9 MAD 139 dissented from. 

29~b. Privilege of counsel, advocate, or pleader.—The prepon¬ 
der ent view prevailing in the Indian Union is that a member of the Bar in 
India has no absolute privilege and that the liability of an Advocate charged 
with defamation in respect of words spoken or written in the preformance of 
his professional duties depend not on the common law of England but on the 
provisions of the statutory enactment in Section 499, Penal Code. Though 
strictly speaking, under Section 105, Evidence Act, the burden of proving 
that the case falls within terms of Exception 9 to Section 499 would normally 
be upon the person relying on the exception, in practice the Courts have 
made an exception to that rule of evidence, on grounds of public policy, by 
holding that an Advocate is entitled to special protection and that, if he is 
called in question in respect of defamatory statement made by him in the 
course of his duties as an Advocate, Courts ought to presume that he acted 
in good faith and upon instructions and that a Magistrate should refuse to 
take cognizance of a complaint in such a case against an Advocate for defa¬ 
mation, unless there is some allegation in the complaint, petition or in the 
sworn statement of the complaint recorded under Section 200, Criminal P.C., 
of malice, wantonness or improper motive on the part of the Advocate. 
There is always a presumption in favour of an Advocate of his having acted 
in good faith and under instructions for defamatory statements uttered or 
written by him and that no Court should take cognizance of a complaint in 
such a case against an Advocate. But this is subject to the other condition 
that there should be no allegation of malice or improper motive on the part 
of the Advocate in having made the defamatory statements imputed to him. 
AIR 1955 Mys 135 (Munithayamma ). 

Allahabad view. —The immunity which a counsel enjoys in a criminal pro¬ 
ceeding for words uttered or written in the performance of his function as 
counsel is not in the nature of an absolute but of a qualified privilege and it 



.,ts for the prosecution to prove absence of good faith. Gratuitous remarks of 
defamatory nature, reflection on the conduct of a party, if made with 
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malicious intent to lower him in the estimation of his fellow men and if irre¬ 
levant for purposes of the case, would not protect counsel from criminal defa¬ 
mation. The privilege of free speech, which counsel enjoys for reasons of 
high policy, is not intended for the protection of such counsel as can be 
proved to be guided by corrupt or malicious motives. 1948 ALL 370 {Gen- 
dan Lai ). 

Bombay view ,-—A member of the Bar in India has no absolute privilege. 
Strictly speaking an advocate who makes defamatory statements in the con¬ 
duct of a case has no wider protection than a layman, that is to say, he has to 
bring his case within the terms of Exception 9, Section 499, and under Sec¬ 
tion 105, Evidence Act, the burden of proof would normally be upon. him. 
But in practice the Courts have held on grounds of public policy that an 
advocate is entitled to special protection and that if an advocate is called m 
question in respect of defamatory statements made by him in the .course id. 
his duties as an advocate, the Court ought to presume that he acted in good 
faith and upon instructions and ought to require the other party to proyv 
express malice. There are limits to the advocate’s privilege. Where in 
the conduct of his case, an advocate makes defamatory statements against a 
person who is neither party nor witness in the case and the imputations were 
afterwards discovered to be untrue, it is the duty of the advocate to withdraw 
the statements.When a pleader is charged with defamation in respect of 
words spoken or written while performing his duty as a pleader, the Court 
ought to presume good faith and not hold him criminally liable unless there 
is satisfactory evidence of actual malice and unless there is cogent proof that 
unfair advantage was taken of his position as pleader for an indirect purpose. 
A pleader representing a complainant wrote to the trying Magistrate to 
enquire, when the latter would take up the case for trial, and in the letter 
described the accused a “notorious wrongdoer”. A complaint was then filed 
against the pleader for defamation and the Magistrate finding that the 
pleader was not then acting as a pleader, convicted him of defamation. It 
was held, affirming the conviction, that the imputation was not made by the 
accused as a pleader. 9 bit 1287 : 6 Cr L J 387 (P. Ranchodda /). 

Earlier cases to the contrary .—A pleader, in addressing a Mamlatdar on 
behalf of his client, commented on some of the witnesses for the prosecution, 
and called them ‘loafers’. Thereupon one of those witnesses prosecuted the 
pleader for defamation. The Magistrate held that there was no justification 
for the language, and convicted the pleader, under Section 500, I.P.G. It 
was held, reversing the conviction and sentence that in the absence of express 
malice (which was not to be presumed) the pleader was protected by Excep¬ 
tion 9 to Section 499. In Munster v. Lamb , 11 QBD 588, Brett, M.R. (Lord 
Esher) says, p. 603 : “Of the three classes—Judge, witness and counsel—a 
counsel has a special need to have his mind clear from all anxiety. A coun¬ 
sel’s position is one of the utmost difficulty. He is not to speak of that which 
he knows ; he is not called upon to consider whether the facts with which lie 
is dealing are true or false. What he has to do is to argue as best he can 
without degrading himself in order to maintain the proposition which will 
carry with it either the protection or the remedy which he desires for his 
client. If amidst the difficulties of his position he were to be called upon 
during the heat of an argument to consider whether what he says is true or 
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whether what he says is relevant or irrelevant, he would have his mind 
so embarrassed that he could not do the duty which he is called upon to per¬ 
form. For more than a Judge, infinitely more than a witness, he wants pro¬ 
tection on the ground of benefit to the public. The rule of law is that what 
is said in the course of the administration of the law, is privileged ; and the 
reason of that rule covers a counsel even more than a Judge or a witness. 
To my mind it is illogical to argue that the protection of privilege ought not 
to exist: for a counsel, who deliberately and maliciously slanders another per 
son. The reason of the rule is, that a counsel, who is not malicious and who 
is acting bona fide may not be in danger of having actions brought against 
him. If the rule of law were otherwise, the most innocent of counsel 
might be unrighteously harassed with suits, and therefore, it is better 
to make the rule of law so large that an innocent counsel shall never 
be troubled, although, by making it so large, counsels are included who 
have been guilty of malice and misconduct/’ “In Rex v. Skinner , Lofft 
55, Lord Munsfield, a Judge most skilful in enunciating the principles 
of the law, treated a councel as standing in the same position as a Judge 
or a witness. In Dawkins v. Lord Rokeby , L. R., 8 Q,B 255, a most careful 
judgment was delivered on behalf of all the Judges in the Exchequer 
Chamber, and the opinion of Lord Mansfield was cited and adopted. If the 
authority of these two cases is to be followed, counsels are equally protected 
with Judges and witnesses. I will refer to Kennedy v. Hilliard , 10 Ir G L R 
195, and in that case Ougitt, C, B., delivered a most learned judgment, in 
the course of which liesaid, at p. 209 : ‘I take this to be a rule of law, not 
founded (as is the protection in other cases of privileged statements) on the 
absence of malice in the party sued, but founded on public policy which 
requires that a Judge, in dealing with the matter before him, a party in pre¬ 
ferring or resisting a legal proceeding, and a witness in giving evidence, oral 
or written, in a Court of justice, shall do so with his mind uninfluenced 
by the fear of an action for defamation or a prosecution for libel.’ Into the 
rule thus stated the word ‘counsel’ must be introduced, and the rule may be 
taken to be the rule of common law. That rule is founded upon pub¬ 
lic policy. With regard to counsel, the question of malice bona Jules and rele¬ 
vancy cannot be raised : the only question is, whether what is complained 
of has been said in the course of the administration of the law. If that be 
so the case against a counsel must be stopped at once. No action of any kind, 
no criminal prosecution can be maintained against a defendant when it is 
established that the words complained of were uttered by him as counsel 
in the course of judicial inquiry, that is, an enquiry before any Court of jus¬ 
tice into any matter concerning the administration of the law.” 19 BOM 340 
( Nagarji ). 

The privilege of an advocate as an answer to an action for slander is 
well established in England and it has been considered that the same measure 
of licence belongs to an advocate in the Courts of this country. An advocate 
who has made a defamatory statement of another person, which is false, and 
has been made by reason of malice in the advocate, but which has been made 
by him when speaking as an advocate, and with reference to the case which 
was being heard by the Court, is not actionable. 2 blr 3 FB ( Bhaishanker) ; 
11 QBD588 (Munster v. Lamb ). 

Calcutta view —The presumption in the case of pleaders asking questions 
in cross-examination is that such questions are put in good faith for the 
protection of his client’s interests within the exception to Section 499. Where, 
therefore, a pleader asks a question in cross-examination in his client’s interest 
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i&der instructions, he cannot be convicted under Section 500 especially when 
the complainant admits that the pleader has no malice or grudge against him. 
AIR 1933 Gal 135 : 34 Cr LJ 865 (JV\ C. Ganguti). 

A pleader who files a petition containing defamatory statements on behalf 
of his client, cannot be prosecuted under Section 500, where there is no 
allegation of any malice or absence of good faith on his part. It is the duty 
of a court when complaint is made against an Advocate for having used 
defamatory words to presume that the remark or question objected to was 
made on instructions and in entire good faith. 29 Cr LJ 889 : 111 IG 569 
(Gal) {Nazir Ahmad). 

So far as advocates in this country are concerned, which expression 
includes vakils as well as pleaders, they have not such unqualified and absolute 
privilege as is accorded to their brethren in England." Where a pleader 
asked a witness, who was a defendant in a civil suit in the capacity of a mukhia, 
whether he was a thief and gambler and dined with prostitutes, and whether 
his wife was leading the life of a prostitutes, it was held that the pleader, in 
putting the questions, had acted in bad faith, inasmuch as he had asked the 
witness to compromise the suit and had threatened him on his refusal, that 
the witness was admittedly a mukhia, and the question as to his wife was 
irrelevant, that the witness was well known in the town where the pleader 
resided, so that the latter must have known of his reputation and character, 
and that the conviction of defamation was, therefore, right. 54 CAL 137 
(F. P. Ghose). It: is for the public good that a person charged with the respon¬ 
sibility of an advocate should, so far as may be, feel unfettered by any control 
other than that of the presiding judge, in the use of every weapon placed at his 
disposal by the law for the defence of* the liberty of his client. The provisions 
of the ninth Exception to Section 499 must be interpreted accordingly. 41 
CAL Si4 (X, B, Sen), 

A pleader acting upon his own recollection of the evidence given by a 
witness two years before, in another case in which he was a pleader, but 
drawing a wrong inference therefrom that the witness had been disbelieved by 
a particular Court, and had admitted to having been so disbelieved, and 
putting questions to him conveying such an imputation, after being warned 
that his impression was wrong, cannot, in the absence of actual malice, be 
convicted of defamation. A pleader, especially in the mofussil, where 
instructions are very commonly inaccurate and misleading, is as much 
justify in acting on his own recollection as on specific instructions, and the 
fact that he has drawn a wrong inference does not, in the absence of actual 
malice, deprive him of the protection of the ninth Exception to Section 499. 
36 GAL 375 (U* X. Bagchi) which followed 19 BOM 340 and 9 blr 1287. 

Lahore view. —A Counsel owes a duty to his client and he must carry 
out faithfully his client’s instructions. If his client makes serious allegations 
against another party in a suit, it is Counsels duty to plead those allegations 
in the plaint or written statement or other pleading, A Counsel, however, 
must perform his duty with discretion, he should not plead what are obviously 
irrelevant, wanton, wild and reckless allegations. On the other hand, a 
Counsel is not: a judge in the case and it is not for him to decide whether 
the allegations made by his client: are true or false. He is bound, except in 
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ixceptional circumstances, to accept his client’s word. But as Counsel 
cannot claim absolute privilege, a Counsel who signs a pleading containing 
serious allegations, lays himself open to a prosecution for defamation. 
However, he cannot be prosecuted successfully unless it is shown that he 
acted in bad faith or maliciously. A Court must presume that Counsel who 
has signed a pleading has acted bona fide and Without malice and no Counsel 
should be called upon to answer a complaint for defamation merely because 
he has signed a pleading which contains defamatory matter. It must be 
presumed that the Counsel acted honestly and without malice, in which case 
he can never be convicted ; otherwise Counsel could not possibly discharge 
their duties to their clients. No summons should, therefore, issue against 
a Counsel for defamation unless the Magistrate who directs the summons to 
issue has some facts before him which suggest that Counsel has acted in bad 
faith or maliciously. It is not enough that the pleading contains defamatory 
matter. AIR 1945 Lah 97 : 46 Cr LJ 530 : 219 IC 48 (Aid. Taqi). 

Madras view .—The liability of an advocate charged with defamation 
in respect of words spoken or written in the performance of his professional 
duty depends on the provisions of Section 499 ; the Court will presume good 
faith unless there is cogent proof to the contrary. The privilege is not absolute 
but qualified but the burden is cast upon the prosecution to prove absence of 
good faith. There is no basis for the doctrine that the Legislature in enacting 
i.P.G. intended to leave untouched the provisions of the English Common Law 
on the question of defamation. This section is meant to be universal in its 
application. Consequently, for purposes of fixing criminal liability, the 
English Law of Absolute Privilege does not apply in this country to statements 
of advocates in judicial proceedings. When a complaint is made against an 
Advocate or Legal Practitioner for defamation in respect of a statement made 
in the course of a judicial proceeding, it is the duty of the Court to presume 
that the statement was made on instruction and in good faith and for the 
protection of his client’s interest, and that unless circumstances clearly show 
that the statement complained of as defamatory was made wantonly or from 
malicious or private motive, the complaint should not be entertained. When 
a lawyer is acting in the course of his professional duties and is thus compelled 
to put forward everything that may assist his client, good faith is to be 
presumed and bad faith is not to be presumed merely because the statement 
is prima facie defamatory ; but there must be some independent allegation and 
proof of private malice from which, in the circumstances of the case, the 
Court considers itself justified in inferring that the statement was made not 
because it was necessary in the intetensts of the client, but that the occasion 
was wantonly seized as an opportunity to vent private malice. Even the pre¬ 
sence of malice will not override the presumption of good faith, when the 
statement was obviously necessary in the interests of the client, and where the 
lawyer could not omit to make it without gravely imperilling the interest of 
his client, and would in fact not be discharging his duty to his client unless 
he made it. Under Exception 9 it is not defamation to make an imputation 
on the character of a witness in good faith, and for the protection of the 
client. The presumption therefore is that a question asked in cross-examin¬ 
ation, making such an imputation affords no ground, ordinarily, for a criminal 
prosecution. It is the duty of the Court, when a complaint is filed against 
ari Advocate, ordinarily to presume that the remarks or questions objected to 
were made on instructions and in good faith. There may be circumstances 
showing that the remark was made, or the question put, wantonly, or from 
malice or private motive, but the greatest care should be taken to enquire 
into the circumstances and an opportunity should be given to the Advocate 
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an explanation before summons is issued. At the same time while 
advocates have their privileges* they have also responsibilities, and they ought 
not to abuse their privileges. An Advocate should exercise his own discretion 
before putting an offensive question. A pleader must use a certain amount 
of common sense and caution in asking defamatory questions to witness. If he 
puts defamatory questions to a witness with utter recklessness .and without 
seeking whether there is any truth in them with a view to injure the reputation 
of the witness publicly rather than for the proper conduct of his case, he acts 
in bad faith and is not entitled to claim privilege. AIR 1954 Mad 741 : 
Cr LJ 1239 [Ayeasha Bi ). 

In Brook v. Montague , Gro. Jac. 90, the Court of King’s Bench held that 
a counsellor in law retained hath a privilege to enforce anything which is 
informed him by his client and to give it in evidence, it being pertinent to the 
matter in question, and not to examine whether it be true" or false. R, v. 
Skinner , Lofft. 55, Lord Mansfield, C.J., said “Neither party, witness, coun- 
sel. Jury, or judge can be put to answer, civilly or criminally, for words spo¬ 
ken in office.” In Hodgson v. Scarlett, 1R& A 532, it was held by Lord 
EUenborough, G.J., that an action for defamation will not lie against a 
Barrister for words spoken by him as counsel in a cause pertinent to the matter 
in issue. In Kennedy v. Brown, 32 LJ CP (NS), 137, Erie, C. J. says, 
“I he advocate is trusted with interests and privileges and powers, almost to an 
unlimited degree. His client must trust to him at times for fortune and 
character and life. The law trusts him with a privilege in respect of liberty 
of speech which is in practice bounded only by his own sense of duty, and 
he may have to speak upon subject concerning the deepest interests of social 
life and the innermost feelings of the human soul. .His words and acts 
ought to be guided by a sense of duty—that is to say, duty to his client—bin¬ 
ding him to exert every faculty and privilege, and power in order that he may 
maintain that client’s right, together with duty to the Court and himself, 
binding him to guard against the abuse ol the powers and privileges entrusted 
to him, by a constant recourse to his own sense of right. 55 In Hawkins v. 
Lord Rokeby , LR, 8 QB255, the Court of Exchequer Chamber presided over 
by Kelly, C. B., and consisting of nine judges, held that “the authorities are 
clear, uniform and conclusive, that, no action of libel or slander lies, whether 
against judges, or witnesses, or parties, for words written or spoken in the ordi¬ 
nary course of any proceeding before any court or tribunal recognised by law. 
The principle which pervades and governs the numberless decisions to that 
effect is established by the case of Floyd v. Barker , 12 Co Rep 23, and 
many earlier authorities from 27 Edw. Ill, pi. 15 ; 9 Hen. IV, 60, pi. 9 ; and 
9 Edw. IV, 3, pi. 10, down to the time oi Lord Coke”. See also Revis v . 
Smith, 18 CB 126, in which a number of authorities are cited. In Munster v. 

588, the Master of the Rolls says, referring to ‘ Hawkins v. 
Rokeby' and other cases, “if it is right arid wise that such a privilege shall be 
extended to a judge. .. .and if the privilege is equally given to a witness,.... 
how can, it be considered that it is not equally, I would say more, beneficial to 
tue public that a counsel and an advocate should come to the performance 
oi his duty with an equally free and unfettered mind ? If any one needs to 
be free of all fear in the performance of his arduous duty an advocate is that 
person. His is a position of difficulty : he does not speak of that which he 
knows, but lie has to argue and to support a thesis which it is for him to 
contend for ; he has to do this in such a way as not to degrade himself ; but. 

c rrc i*'* unc * er difficulties which are often pressing. If in this position 
oi difficulty he had to consider whether everything which he uttered were 
ialse or true, relevant or irrelevant, he could not possibly perform his duty 
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. 1 advantage to his client ; and the protection which he needs and the 
privilege which must be acceded to him is needed and accorded above all for 
the benefit and advantage of the public.” 

live advocates in this country have and should have the same privileges 
in respect ofliberty of speech (bearing always in mind the remarks of Erie, 
C.J., in ‘ Kennedy v. Brown’) they have so long enjoyed in England ; and that 
in this country it would be beyond measure embarrassing to the advocate and 
disastrous to the interests of the client, if the advocate was exposed to the 
liability of a criminal or civil charge for defamation for words uttered in 
court. To quote again the words of the Master of the Rolls in ‘ Munster v. 
Lamb : “If any one needs to be free of all fear in the performance of his 
arduous duty an advocate is that person.” I see no reason to fear that the 
privilege will be abused, but if it should unfortunately turn out that I am 
mistaken, measures can at once be taken to prevent the abuse of the privilege, 
should the powers the High Court possesses under Section 10 of the Letters 
Patent (amended) prove insufficient. An advocate-in this country cannot be 
proceeded against either civilly or criminally for words uttered in his office as 
advocate. 10 MAD 28 FB {Sullivan v. Norton). 

When a lawyer is acting in the course of his professional duties and is 
thus compelled, subject to the disciplinary action of the Court, to put forward 
everything which may assist his client, good faith is to be presumed, and bad 
faith is not to be assumed merely because the statement is prima facie defa¬ 
matory, but that there must be some independent allegation and proof of 
private malice from which in the circumstances of the case the Court consi¬ 
ders itself justified in inferring that the statement was not made because it 
was necessary in the interests of the client but that the occasion was wantonly 
seized as an opportunity to vent private malice. Utterances by a lawyer in 
the course of his professional duties and required by his duty to his client are 
absolutely privileged. Even the presence of malice will not override the 
presumption of good faith, where the statement made was abviously neces¬ 
sary in the interests of the client, and where the lawyer could not omit to 
make it without gravely imperilling the interests of his client and would in 
fact not be discharging his duty to his client unless he made it, that is, that, 
even though some private malice is gratified by the publication of the state¬ 
ment, if such publication was imperatively called for in the interests of his 
duty to his client, the presence of such malice will not negative the presump¬ 
tion of good faith. 50 MAD 667 {M. Anwaruddin). 

Mysore view.—See 1955 MYS 401 : AIR 1955 Mys 135 : Cr LJ 1512 
(Munithayamrna); in the first para, of Note 29-b. 

Patna view.—'The liability of an advocate charged with defamation in 
respect of words spoken Or written in the performance of his professional 
duty depends on the provisions of Section 499 ; the Court will presume good 
faith unless there is cogent proof to the contrary that there was bad faith. 
The common law of England, under which an Advocate can claim absolute 
privilege for words uttered in the course of his professional duty, is not appli¬ 
cable to India. An Advocate in this country, therefore, is not entitled to 
claim absolute privilege, and, in cases of prosecution for defamation, his 
liability must be determined on reference to the provisions of Section 499. 
His privilege is not absolute but qualified. 6 PAT 224 ( Nirsu ). AIR 1948 
Pat 56 : 48 Cr LJ 997 (Sankhi). 


-The Court should presume, 
against a legal practitioner for defamation, that 
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4r^tructions and in good faith. There can be no defamation unless the cri* 
cumstances show that the remarks was made wantonly, or from a malicious 
or private motive, AIR 1940 Rang 77 : 41 Gr LJ 480 : 187 1C 463 {U Pike). 
AIR 1931 Rang 83 {USan) ; 39 Cr LJ 229 (A, A. Khan). 3 RANG 524 
(Me Donnell). 

29-c, Accused.— See also Note 30-a. Relevant statements made by a 
witness in a judicial proceeding are not absolutely protected from being made 
the subject of a prosecution for defamation on grounds of public policy or 
exceptions derived from the common law of England, apart from the pro¬ 
visions of Section 499. The same holds good with regard to statements made 
by an accused person under Section 342, Cr. P. G. or contained in a written 
statement filed by him with the Court’s permission, there being nothing in 
that section to give him an absolute privilege as regards defamatory state¬ 
ments made in the course of his examination. Relevant statements made by a 
witness on oath or solemn affirmation in a judicial proceeding cannot be held to 
be protected by the proviso to Section 132 of the Indian Evidence Act, in cases 
where the witness has not objected to answering the question put to him. 
50 BOM 162 FB : 28 blr 1 (Bai Shanta). 

A defamatory statement made in bad faith by an accused, against whom 
a trial is pending in a Criminal Court, and contained in a petition to the 
District Magistrate for a transfer of the case, is not absolutely privileged, but 
is punishable under Section 499. 40 CAL 433 ( Kari Singh). 

In the case oi'Polaraju 5 13 Cr LJ 275, a Full Bench of the Madras High 
Court, after a careful examination of the authorities, has held that the state¬ 
ment of an accused person in answer to a question by the trying Court is 
absolutely privileged. In 38 CAL 880 (Golap Jan ), where the defamatory 
statement was made in a complaint preferred under the Cr. P. G., the Chief 
Justice remarked (p. 888), “but even if the complaint to the Magistrate was 
defamatory, still the complainant was entitled to protection from suit, and 
this protection is the absolute privilege accorded in the public interest to those 
who make statements to the Courts in the course of, and in relation to, judi¬ 
cial proceedings/ 5 The remark would apply with as great, or even greater, 
force to a statement made by an accused person. 40 CAL 433 at 443, foot¬ 
note ( Kari Singh). 

A person who was being defended by counsel on a criminal charge inter¬ 
fered in the examination of a witness and made a defamatory statement with 
regard to his character. He was charged with defamation. It was beld that 
the occasion was not privileged and the words complained of were uttered 
maliciously and the conviction was right. 15 MAD 414 (Hayes). 

Allegations made by an accused in an application for transfer of his case 
to another magistrate are covered by Exception 9. AIR 1952 Mad 184: 
1951 MWN 597 (A. Ayangar). 22 ALL 234 (Burl). Statement made by 
accused when asked by the Court to explain the evidence against him is pri¬ 
vileged. 1 Weir 612 ( Murugesa). But see 1 Weir 589 ( Naidu Goundan). 

During the police investigation of a case the accused called the complai¬ 
nant, who was named as one of his witnesses by the other party, a rogue. 
It was found that the complainant had shortly before been convicted and 
fined for insulting the accused. It was held that the expression used by the 
accused was defamatory hut that the statement having been made by the 
accused in good faith and for the protection of his own interest during a police 
investigation, it was covered by the exception to Section 499. AIR 1917 
Bom 192 : 19 Cr LJ 731 ; 20 blr 601 ( Esuffalli). 
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Statements of a defamatory character made by an accused person in the 
course of the statement winch he is invited to make under Section 342, Cr. 
P. U, are privileged. 9 Cr LJ 276 : 1 IG 248 : 5 MLT 256 (P. Ghellaya). 

The immunity conferred by Section 342 (2), Cr. P. G does not extend to 

S e ™ ei 349 att S e p'V An aC T!f P f rSOi ,' bd u S examined by the court under 
Section, 342 Cr P C was asked why the charge had been brought against 

him, and he replied that it was through enmity on the part of the comp la - 
nant. He was then asked if he had anything further to say, and he pro¬ 
ceeded to give reasons for the alleged enmity, in the course of which he fafsely 
made defamatory statements against the complainant. It was held that the 
accused was exempt from prosecution in connection with the statement so 
made by reason of Section 342 (2), Cr. P. C. 50 ALL 169 (Mali Pathak) 

To secure the protection of Exception 9 to Section 499, for allegations 
made m a written statement, it is necessary that the imputation should have 
been made m good faith and for the protection of the interest of the person 
making it or of any other person or for the public good. Where it was an 
integral part of the case for the accused that the prosecution against them 
was foisted on them at the instance of a certain person any statements con- 
necting any of the prosecuting witnesses intimately with him and his agents 

the U lr™r em m d K t0 n 6 Sta . terne . nts , made for the Protection of the interests of 
the accused. The allegations in the written statement filed bv the accused 

that the person at whose instance the prosecution was alleged* to have been 
started, had kept the wife of one of the prosecuting witnesses as his mistress 
would not be extravagant to show the influence of this person on the prosecut¬ 
ing witness. Such statement showing the intimacy must be held to have been 
made for die protection of the interest of the accused and is protected bv 
Lxception 9 to Section 499, if it is made in good faith. 1948 MWN 41.3 • 
AIR 1948 Mad 469 : 49 Cr LJ 724 : 1948-1 MLJ 420 (1 Sy*r) ' 

Immediately after the termination of a criminal case against the accused 
restated in answer to a question by his pleader, in conversation *aT£e 
trouble arose out of the elopement of the daughter-in law of the complainant 
m this case. The accused was convicted of defamation for this statement 
It was held that the accused did not make any imputation with the intention 
o harming the reputation of anybody, as he made it in answer to a very 
natural question put to him by his pleader at a time when the relationship of 
egal adviser and client cannot be said to have ceased, and that he was not 
guilty. 10 Cr LJ 475 : 13 CWN 1087 : 4 IC 27 (D. JV. Shaha), 

29-d. Person threatened to be made accused—Reply to notice 

threatening criminal and civil proceedings_Where a lawyer’s notice 

was sent on behalf of the widow of a deceased Hindu in which D was charged 
with criminal breach of trust and theft of the properties of the deceased and 
he was threatened with civil and criminal proceedings and Z7 sentln his rcmly 
hrough a vakil alleging that the widow was living an adulterous life and 
that she was discarded owing to her such conduct by her husband and that 
her daughter was not the daughter of the husband and that she had never 
lived with the deceased for about twenty-five year? and D, who was the de¬ 
ceased s nephew claimed under a will by the deceased. It was held that 
Lxception 9 applied to the case. The accused being directly interested in 
making, these allegations the terms employed were not too violent for the 


AIR 1926 All 207 : 24 ALJ 329 : 27 followed 48 CA1 

Cr LJ 253 : 92 IC 429 (Champa) which (S) 


388 : 24 CWN 982 
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lion or disproportionate to the facts. AIR 1925 Mad 246 : 26 Gr LJ 
428 ( Sankamma ). 

29-e. Statement before police officer.—Defamatory statements made 
before Police officers in the course of a regular investigation under Cr. P. C. 
are not absolutely privileged but only a qualified privilege attached to them 
which is destroyed by proof of malice. 61 blr 143 (SC) ( Maroti v, Godabai). 
45 blr 215 ; AIR 1943 Bom 167 ; 47 OWN 627 ; 49 MAD 315. 1935 AC 

76 (O'Conor v. Waldron ). 

29~£. Member of Legislature.—The mere fact that the person making 
the defamatory statement is a member of the Legislative Assembly will not spell 
out for him an absolute privilege. In order that he might successfully plead 
priviliege and claim immunity from proceedings in Court, it has to be establi¬ 
shed that the prosecution relates to something said in the Assembly or that 
the publication in question is by or under the authority of the House. When 
the Constitution confers in clear terms a right or privilege to be exercised 
only in well defined circumstances, it would be utterly wrong to dispense 
with proof of the existence of circumstances which constitutes a condition 
precedent to the exercise of such right or the claim of such privilege. Im¬ 
munity from liability to proceedings in Court can only be claimed on proof 
of the fact that what was said was a part of the proceedings of the Legislature 
or that the offending words were part of the proceedings published under 
authority. The express constitutional provisions in clauses (I) and (2) of 
Article 194 are a complete and conclusive code as respects the privilege of free 
speech and immunity from liability to proceedings in Court for anything said 
in the Legislature or for publication of its reports. Anything which falls 
outside the ambit of these provisions is therefore liable to be dealt with by 
the Courts in the country in accordance with the law of the land. It has been 
argued on the authority of Wason v. Walter , (1869) 4 QB 73, that a faithful 
publication of what took place in the Legislature is protected on the same 
principle as an accurate report of proceedings in a Court of justice is privilege 
on the ground that the advantage of publicity to the community outweighs 
any private injury resulting from the publication. If immunity from liability 
to proceedings in Court attached to any questions by being merely hurled 
at the Assembly Secretariat, scandals and libels of the worst sort would 
acquire such immunity. The questions far from representing what took 
place in the Legislature represented that they had no place in it by being 
disallowed. Therefore the analogy sought to be drawn between the publi¬ 
cation of the questions and the publication of faithful reports of proceedings 
in Court cannot be pressed into service in aid of the petitioners’s contention. 
The principle of the decision in (1869) 4 QB 73 cannot be extended to 
this country in view of the Indian Law of Defamation which does not exempt 
publication of the proceedings of the Legislature from the purview of the 
lav r . The rights of a member are well-defined rights. He cannot be prose¬ 
cuted for anything said in the Assembly Champer nor can he be held liable 
in respect of any publication under the authority of the House of any report 
or proceedings. The powers and privileges referred to in clause (3) of the 
Article being those not connected with speech or publication cannot be relied 
upon to give him an imagined protection. As a member of the Assembly 
the petitioner cannot have any further or higher constitutional rights of 
speech and publication than those guaranteed under clauses (1) and (2) of 
Article 194. In this view the author of the publication which is said to be 
a communication between a member of the Legislature and his constituency 
does not enjoy any more privilege than is enjoyed by an ordinary citizen. 
AIR 1956 Cal 433 (Jfatish Chandra) ; AIR 1951 Cal 176 (Suresh Chandra ). 
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-- o- Report of proceedings of a meeting*-^Publication in* a news¬ 
paper is privileged if the article amounted to a fair and accurate report of the 
proceedings of a meeting. 1957-2 All ER 385 {Khan v. Ahmed). But w 
AIR 1941 Bom 410 in the last para, in Note 32. 

. ; ' ^ - v * ‘ v 

29-h. Privilege of witness.—As the Indian Law of defamation, unlike 
the English law on the subject, has been completely codified in Section 499, 
l.P.C. and the exceptions have been enacted in the section itself, it is really 
not proper, to go beyond them and to invoke the principles of the English law 
laid down in another context. A person giving evidence in a Court of 
law is not entitled to an absolute privileged in respect of the statement 
which he makes arid consequently he is not immune from a complaint 
o{ defamation by reason of words uttered on oath in the witness-box. 
I he Proviso to Section 132, Evidence Act no doubt protects a witness 
who is compelled to answer a question from a prosecution for defamation if 
the answer turns out to be defamatory but the principle of absolute privilege 
cannot be read into the proviso by presuming that there is compulsion when¬ 
ever a witness comes into the box. The compulsion in Section 132 is not the 
general latent compulsion over every witness, but something definite and 
express. The record itself should indicate that the witness was really unwill¬ 
ing to make the statement concerned and was being pulled up by an insistent 
Court to give an answer. It may not be necessary for him to prove that the 
Court expressly threatened him with consequences if he refused to answer ; 
but compulsion should be clearly indicated. The proper course for the 
witness is. to ask the Court if he was bound to answer, and if the Court 
still insisted, there would be compulsion attracting the proviso. But, if the 
witness goes on without showing the least hesitation or asking the court 
to excuse him, then on facts, there is no compulsion. 

Where, in answer to a question put to the defendant while under cross - 
examination in a civil suit the defendant told that he knew the plaintiff as 
being the nephew of one who had become insolvent and had come to stay 
’with plaintiff, such statement cannot in any manner be considered to be 
either one concerning the subject-matter of the judicial proceeding or one 
made under compulsion and the defendant would not be entitled to the 
protection under the proviso to Section 132, Evidence Act and would be 
guilty under Section 500, l.P.C. unless he can bring his case within one of 
the exceptions to Section 499, l.P.C. 2 

30. Defamation by complainant’s party. — See also Note 30-a 

Allahabad View.—In an application for the transfer of a criminal case ■ 
tiie applicants alleged, with some apparent reason, that the case had been 
falsely got up against them by the complainant at the instigation of one U in 
order to prejudice them in their defence in a civil suit which U had caused 
to be brought against them. It was held that this statement did not amount 
to defamation not because of the application of any principles of English 
law, for such principles did not apply to prosecutions for defamation under 
the l.P.C. but because the statement fell within the ninth Exception to 
Section 499. 22 ALL 234 (Imri Prasad). 

In Allahabad the view has uniformly prevailed that liability to criminal 
prosecution for defamation must be determined by reference to the provisions 
of Section 499 and that a party or a withes® is not protected unless good faith 
is established. A similar view has been adopted also in the Punjab. 1893 

2. AIR 1962 MP241 (Hemraj v. Babulal ) : 1961 Jab lj 1454 : 1992 Ml’ l.J 305. 
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* * v—— > 12 Gr LJ 193 : 10 IC 682 (Phnndiram) ; 15 IG 494 : 
1913 PR 5 {Miron). AIR 1921 Cal 1 : 48 CAL 388 {Satisfy . 

In 11 Gr LJ 594 : 8 IG 220 ( Tilkanchan) it was held, with reference to a 
statement made in a plaint in a civil suit, that the plaintiff had been rightly 
prosecuted and convicted under Section 499 as the element of good faith was 
wanting. 

Bombay view .—A complainant who, on being asked by a Magistrate to 
state his grievance, deliberately makes a defamatory statement without the 
slightest justification, does not enjoy the protection given upon principles of 
public policy to an ordinary witness. The provisions of I.P.G. apply strictly 
to him. 47 BOM 15 (D. Edalji ), 

Calcutta view .— (i) If a party to a judicial proceeding is prosecuted for 
defamation in respect of a statement made therein on oath or otherwise, his 
liability must be determined by reference to the provisons of Section 499. 
Under the Letters Patent the question must be solved by the application of 
the provisions of the Indian Penal Code and not otherwise ; the Court can¬ 
not engraft thereupon exceptions derived from the Common Law of England 
or based on grounds of public policy. Consequently, a person in such a 
position is entitled only to the benefit of the qualified privilege mentioned in 
Section 499. («) If a party to a judicial proceeding is sued in a civil Court 

for damages for defamation in respect of a statement made therein on oath 
or otherwise, his liability, in the absence of statutory rules applicable to the 
subject, must be determined with reference to principles of justice, equity 
and good conscience. There is a large preponderance of judicial opinion in 
favour of the view that the principles of justice, equity and good conscience 
applicable in such circumstances should be identical with the corresponding 
relevant rules of the Common Law of England. A small minority favours 
the view that the principles of justice, equity and good conscience should be 
identical with the rules embodied in the Indian Penal Code. AIR 1921 
Cal 1 : 48 CAL 388 {Satish ). 

A defamatory statement, on oath or otherwise, by a party to a judicial 
proceeding falls within Section 499, and is not absolutely privileged. 48 
CAL 388 (Satish). Where a complaint had been laid before a Magistrate by 
the defendant against the plaintiff for criminal breach of trust, and the 
Magistrate had referred the matter to the Police under Section 202, Cr. P.C. 
for enquiry and report and finally dismissed the complaint under Section 203, 
Cr. P.C., without issuing process, it was held that the prosecution had not 
commenced, and no suit for malicious prosecution was maintainable and 
that the complaint, even if defamatory, was absolutely privileged. 38 GAL 
880 (Golap) • 

Madras view .—The privilege defined by the exceptions to Section 499 
must be regarded as exhaustive as to the cases which they purport to cover 
and recourse cannot be had to the English Common Law to add new grounds 
to exception to those contained in the statute. A complainant making libell¬ 
ous statements in his complaint is not absolutely protected so far as criminal 
proceedings are concerned. Under the 8th Exception and the illustration to 
Section 499 the statements are privileged only when they are made in good 
faith. Eighth Exception and the illustration to it show clearly that the 
exception was meant to apply to complainants. It no doubt seems anomal¬ 
ous that it should be a possible view that a man should be protected against 
civil proceedings but still exposed to a criminal prosecution ; but we do not 
exclude the possibility, should the question arise hereafter of that being the 
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ecessary conclusion from the fact that the criminal law of India is codified 
and the law of civil wrongs is not. 49 MAD 728 (T. Mudali), which over¬ 
filled 36 MAD 216 FB and 37 MAD 110. , 

Defamatory statements made by a party opposing the registration of a 
will are not to absolutely privileged as to exempt him from liability to 
punishment For an bflfence under Section 499. The Registration officer in 
such proceedings is not a Court. 13 Cr LJ 508 :* 15 IC 652 : (1912) I MWN 
473 : 23 MLJ 50 (Krhhnammal). 

Reversioner making imputations against widow if directly interested is 
protected if the imputations are not disproportionate to the facts. AIR 1925 
Mad 246 : 26 Cr LJ 428 (Sankamma). \ 

Xagpitr view. —A statement made by a party to a suit in good faith and 
for the protection of his interests, and which is relevant to the matter in 
issue, falls under Exception 9 to Section 499, and is privileged. In order to 
take such a statement out of the exception express malice must be proved. 
AIR i918gSfag 221 (1) : 19 Cr IJ 641 : 45 IC 833 (Baija ). 

PhihdPiew.~~x& defamatory statement whether on oath or otherwise, e. g* 9 
one contained in a. plaint, falls within Section 499 and is not absolutely pri¬ 
vileged. AIR 1926 Pat 425 : 98 IC 392 : 27 Cr LJ 1320 (Kara Singh), 

Punjab view.—Sec Punjab view in Note 31. See second para, of Allahabad 
view in this note. 

Rangoon view. —A written statement filed by a respondent in maintenance 
proceedings is not privileged. 3 The law of absolute privilege is not applicable 
in India. But where a party to a civil suit stated In his evidence that a parti¬ 
cular witness though cited by him was not examined as he suspected that the 
witness was won over by the opposite party, it was held that what he said was 
said bona fide in the protection of his own interests and that he would therefore 
be protected by the provisions of the ninth Exception to Section 499. AIR 
1925 Rang 360 : 4 Bur LJ 181 (Saved Ally) . 

Sind view. —Allegations which are made in a petition for divorce filed by 
D after his wife has left his house, and in the truth of which he has a reason¬ 
able belief, fall within the 9th Exception to Section 499. 4 There is nothing in 
the Penal Code which prevents a Court from taking cognizance of the offence 
of defamation where it has been committed by a party in legal proceedings. 
AIR 1921 Sind 92 : 26 Cr LJ 234 : 84 IC 58 : 16 SLR 150 ( Hoondraj). 

A plaintiff to a suit is not privileged under Exception 9 to Section 499 
unless the allegations made in the plaint were made in good faith. 11 Cr LJ 
594 : 8 IC 220 ( Til Kan chan Gir). 

See also Note ‘Accused 5 . No action for slander lies for any statement in 
the pleadings or during the conduct of a suit against a party or witness in it. 
This view of the law would equally apply to similar actions against judges, 
witnesses and counsel for defamatory statements in the course of a judicial 
proceeding, which by English law are held not to lie, even if the statements 
be mala fide and spoken with express malice ; ‘ Scott v. Stansfield 5 L R, 3 Exch. 
220 ; 6 Munster v. Lamb * L R, 11 QBD 588 ‘Dawkins v. Lord Rokeby 5 L R, 7 
HL at p. 753, However in 11 bglr (PC) at p. 328 (B. G. Dutt Singh) the 
Privy Council held in 1872 that the same rule applied to witnesses in this 

3. 18 Cr LJ 1019 : 42 IC 763 (S. Iyer). 

4. 13 Cr LJ 25 : 13 IC 217 : 5 SLR 133 (McGill). 




, Note 30-a] 


OF . DEFAMATION 


untry. And again in Hinde v. Daudry, 2 MAD at p. 14 the Madras Court 
treated it as plain that an action would not lie against a party or witness for 
a statement made in a suit, whether malicious or not, but doubted whether 
the defendant could strictly claim to. fill either of the above positions. 14 
BOM 97 ( .Nathuji). A defamatory statement made in the pleadings in an 
action is not absolutely privileged. 23 CAL 867 (Augada). A defamatory 
statement, made of one’s own accord and most wantonly in an affidavit in 
respect to an inquiry where such a statement is wholly irrelevant, is not pri¬ 
vileged under Exception 9 or any other of the exceptions contained in Section 
499. 1 Cr LJ 122 : 8 CVVN 292 (Pratt Krishto). 

Patna view .—A defamatory statement whether on oath or otherwise, e.g., 
one contained in a plaint, falls within Section 499 and is not absolutely pri¬ 
vileged. AIR 1926 Pat 425 : 98 IC 392 : 27 Cr LJ 1320 : 7 PLT 587 (Karu 
Singh) which followed 48 CAL 388 and 40 CAL 433. 

Rangoon view .—The English doctrine of absolute privilege does not obtain 
in the Courts in India. A defamatory statement made by a party to a judicial 
proceeding is not privileged. 20 Cr LJ 125 : 49 IC 109 : 3 UBR 101 {Meet 
Burks). 

30-a. Pleadings, Applications, Affidavits and petitions. —See also 
Note 29-c, ‘accused’. Authority is strongly against the absolute immunity 
for the petitioner and so is common sense and expediency, for it cannot be to 
the public advantage that litigants should be free to insert any matter they 
please into their pleadings, applications, and affidavits, or to make any state¬ 
ments they like in the witness-box, however irrelevant, scurrilous or insulting 
they mav be and then claim absolute privilege with success. 5 Cr LJ 382 
(M H. Thi), which referred to 22 ALL 234, 18 ALL 331, 19 ALL 200, 3 
ALL 815, 17 BOM 127, 17 BOM 573, 14 BOM 97, 19 BOM 341, 15 CAL 
265, 23 CAL 867, 27 CAL 262, 5 CWN 293, 8 CVVN 292, 9 CVVN 94, II 
MAD 477, 17 MAD 88, 10 MAD 28, 15 MAD 414, 16 MAD 235, 1887 PR 
41, 1889 PR 131, 1893 PR 64. 

A witness is protected from prosecution for defamation by reason of any 
evidence that he may give in a civil or criminal proceeding, the petitioner is 
also protected, he having made the statement in question in an affidavit in 
connection with the enquiry then before the Court. 1 Cr LJ 122 : 8 CWN 
292 (/Van Krishto). 

It is clear from the affidavit filed by the respondent in this case that his 
case was that this petitioner, on account of his influence which was secured 
in undesirable ways, was using it against the respondent by securing witnesses 
against him and that he was very friendly not only with M but with the 
Magistrate and was using this friendship to the detriment of the respondent 
herein. I cannot say that this allegation was not made for the protection of 
the interest of the respondent herein. Ihc reputation of the petitionei beats 
out clearly' the truth that this respondent has made the allegation in good 
faith . The allegation is, therefore, dearly covered by Exception 9 of Section 
499. In this view, the learned Sessions Judge was right in acquitting the 
respondent of the offence of defamation. 5 If a person gives a petition con¬ 
taining defamatory statements, he is guilty of defamation.^ Authority is 
strongly against the absolute immunity from prosecution tor defamatory 
statements contained in applications, pleadings and affidavits, and so is 


5, AIR 1952 Mad 184 : 1951 MWN 597 (A. Ayyanger). 




Hi 


THE INDIAN PENAL CODE 


[S. 499, Note*] 



common sense and expediency, for it cannot be to the public advantage that 
litigants should be free to insert any matter they please into their pleadings, 
applications and affidavits, or to make any statements they like in the witness- 
box, however irrelevant, scurrilous or insulting they may be, and then claim 
absolute privilege with success. To so hold would render the Courts a pri¬ 
vilege laboratory for slander and defamation. The public interest lies in 
exactly the opposite direction, and It is of the utmost importance that parties 
to proceedings in Court should know that if they indulge in defamatory 
statements in their pleadings or anything connected with them or in the wit¬ 
ness-box, they must take the consequences, if their statements are irrelevant 
or not made in good faith. Petitioner M was prosecuted under Section 499 
for statements contained in his affidavit sworn and filed in support of his 
petition praying for the transfer of criminal case. 

The statements contained in the petitioner’s affidavit are not absolutely 
privileged and the question of the petitioner’s innocence or guilt must be 
decided by reference to the provisions of Section 499. 6 Where the accused, 
who was a defendant in a civil suit pending before a Munsiff, in a written 
petition to the Deputy Commissioner charged the Munsiff with a conspiracy 
with the plaintiff to get up a false case in his Court and failed to prove the 
charge, it was held that he had been rightfully convicted under Section 500. 
1387 PR 41 (Kir Ram). 

31. Defamation by witness.—Allahabad view .—Statements made by 
a witness in judicial proceedings are not absolutely privileged, and a witness 
making a defamatory statement can be prosecuted for defamation. Such 
prosecution will lie on the complaint of the person aggrieved, according to 
Section 198, Cr. P.C., the sanction of the court is not necessary nor can the 
court itself make a complaint. 1940 ALL 314 ( Md . Isa). If a witness whilst 
giving evidence makes a statement concerning any person which amount to 
defamation, he may be prosecuted under Section 499 in respect of such state¬ 
ment, and it lies upon him to show that the statement which he has made 
falls within one or other of the exceptions to Section 499, or that he is 
protected from prosecution by the proviso to Section 132 of the Evidence Act. 
29 ALL 685 (Ganga Prasad). A person who whilst giving evidence as a wit¬ 
ness in court has made a statement which prima facie amounts to defamation 
under Section 499 may plead one or other of the exceptions to that section, 
or He may claim the protection of the proviso to Section 132 of the Evidence 
Act, 1872 ; but in the latter case he must show that he was compelled to make 
the statement alleged to be defamatory in the sense that he had asked to be 
excused from answering the question which led up to it and the court had 
obliged him to answer it. 40 ALL 271 ( Kallu ). 

A witness has no greater protection against a charge of defamation than 
any other person. A witness in order to be protected from a statement prima 
facie defamatory made by him must bring himself within one or more excep¬ 
tions to Section 499. 22 Cr Lj 159 : 59 IC 863 (Md. Sher). 

Bombay view .—Relevant statements made by a witness on oath or solemn 
affirmation in a judicial proceeding cannot be held to be protected by the 
proviso to Section 132 of the Evidence Act, in cases where the witness has not 
objected to answering the question put to him. 50 BOM 162 FB ; 28 blr 1 
(Bai Shanla ), overruling 17 BOM 127 ( Babaji) and 17 BOM 573 (. Balkrishna) 
and following 22 blr 1247 [Ganna). In 17 BOM 573 which was overruled, it 


6. 5 Cr IJ 382 : 13 Bur LR 96 : 3 LBR 264 (M. M. Thi). 




Note 31] 


OF DEFAMATION 


held that a witness cannot be prosecuted for defamation for statements 
made when giving evidence. See also 19 BOM 340 in Note 14. 

Calcutta view.—A witness, who being actuated by malicious motives 
makes a voluntary and irrelevant statement not elicited by any question put 
to him while under examination to injure the reputation of another, commits 
an offence punishable under Section 500. 32 CAL 756 {Haidar Alt), which 

followed 21 CAL 392 ( Moher Sheikh). 

Where certain statements alleged to be defamatory were made by certain 
persons in the course of their evidence as witnesses in a Court of justice and 
wete relevant to the issue in the case under enquiry, it was held that such per¬ 
sons could not be prosecuted for defamation in respect of those statements. 27 
CAL 262 {Woolfun Bihi )• No action for damages lies against a person for 
what he states in answer to questions put to him by a police officer conducting 
an investigation under the provisions of the Cr.P.C. Public policy requires that 
an action should not be brought against such a witness as it does in the case of 
one giving evidence in an ordinary Court of Justice. 28 CAL 794 ( Methuram ). 

Madras view. —Witnesses cannot be sued in civil Courts for damages for 
defamation in respect of evidence given by them on oath in a judicial proceed¬ 
ing but the question of absolute privilege to a witness does not arise in a cri¬ 
minal prosecution in view of Section 499. AIR 1951 Mad 34 FB : 52 Gr 
LJ 1270 : 1951 MAD 661 : 1950 MWN 878 (JV. Ayyar). In India, statements 
made by a witness are entitled not to an absolute but only to a qualified pri¬ 
vilege. In order to avail oneself of the protection given by Section 132, 
Evidence Act, he must bring himself within the proviso ; in other words, he 
should be compelled to answer the question. A witness who answers a ques¬ 
tion or questions put to him by counsel without seeking the protection of Sec¬ 
tion 132 of the Evidence Act is not entitled to that protection of Section 132, 
Evidence Act. 52 MAD 432 ( P . Reddi) which dissented from 11 MAD 477 
(. Manjaya ). 

Where a person has made a statement on oath voluntarily, and without 
compulsion on the part of the Court to which the statement is made such a 
statement, if relevant, may be used against him on his trial on a criminal 
charge. If a witness does not desire to have his answers used against him on 
a subsequent criminal charge, he must object to answer, although he may know 
beforehand that such objection, if the answer is relevant, is perfectly futile, so 
far as his duty to answer is concerned, and must be overruled. 3 MAD 271 
FB ( Gopal Doss). 

Nagpur view—A person giving evidence in a Court of law is not entitled 
to an absolute privilege in respect of the statements which he makes and conse¬ 
quently he is not immune from a complaint of defamation by reason of words 
uttered on oath in the witness-box. In the case of a person who alleges that he 
has been defamed and has not been a party to the proceedings at all, he can 
move a Magistrate to entertain a complaint in respect of defamation without 
moving the Court in which the statement was made to make a complaint 
under Section 195, Gr. P. C., in respect of perjury committed before it. But 
where in a complaint of defamation the circumstances are such that the accu¬ 
sation is really one of perjury, the Court should be moved to make a com¬ 
plaint. 1937 NAG 425 : AIR 1937 Nag 138 : . 169 IC 429 : 38 Cr LJ 775 
(Chotelal). J 

A witness, who being actuated by malicious motives makes a voluntary 
and irrelevant statement, not elicited by any question put to him while under 
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105 IC 820 (Surajmal ), 


, Punjab view. —A witness cannot be prosecuted for defamation in respect 
* ta tements made by him when giving evidence in a judicial proceeding, 
iius protection is not available to a complainant who deliberately makes a 
defamatory statement without the slightest justification. If a man is not 
allowed to speak out the truth in a Court of law under a penalty of being 
exposed to prosecution under Section 500 the administration of justice would 
indeed become impossible and it would be hampered to such a great extent 
that nobody would be prepared to come forward to depose to facts of which 
he has knowledge. 7 A person who makes a defamatory statement as a witness 
m a judicial proceeding is not exempted from criminal liability under Section 
499, unless his statement is covered by any of the exceptions to the section. 8 
A person making a statement as a party or witness in a judicial proceeding 
which is prime facie defamatory, is liable to be charged with defamation under 
Section 500, I. P. G., irrespective of his liability to be prosecuted for perjury. 
Such person would be protected if he could show that anv of the exceptions to 
Section 499, apply to him. 12 Gr LJ 193 : 10 IC 682 : 191 1 PWR 7 (Phundi 


Rangoon view .—Where defamatory statements are made by witness in 
answer to questions put to him by the Magistrate or by the Public Prosecutor 
he is entitled to the benefit of an initiaf presumption of good faith. There 
would be a presumption that what the witnesses said was'said bona fide in the 
protection of their own interests and they would therefore be protected by the 
provisions of Exception 9. 1939 RANG 479 : AIR 1939 Rang 371 • 41 Gr 

LJ 48 : 184 IC 566 (Rasool Mai). 

It was held by the Privy Council in (Baboo Gunesh) 11 blr321 that on 
principles of public policy a witness cannot be sued for damages in respect of 
defamatory evidence given by him in a judicial proceeding, from cases 
where a criminal prosecution is in question ; whereas the judges of the 
Madras and Bombay High Courts appear to think that if a witness or a party 
is protected upon grounds of public policy against a civil action for defama¬ 
tion in respect of statements made by him, it is the more necessary that he 
should be protected upon the saine grounds from a criminal prosecution 20 
Gr LJ 125 : 49 IC 109 : 3 UBR 101 {Meet Burks). 

Sind view .—In India the absolute privilege cannot be claimed by a 
witness in respect of words spoken by him in the course of judicial proceed¬ 
ings. It cannot be held that the litigant who elects to allege that statements 
made in an affidavit are false and on that allegation to present a complaint 
under Section 500, I. P. C., can be regarded as evading the law, even though 
it might have been open to him to wait until the civil suit had been decided 
and then to invite the civil Court to take action against the affidavit or for 
the offence of perjury ; and there is no infraction or evasion of the law patent 
upon the face of the proceedings to justify quashing of proceedings. AIR 
1935 Sind 81 : 36 Cr LJ 881 : 156 IC 219 (. Kalwnal). 


7. AIR 1955 Putt) 142 : Cr LJ 991 (Ra- 8. 13 Cr Lj 494 : 15 IC 494 : 1912 PLR 
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31-a. Answer to a question put by police investigating officer.— 

See Note 28. 

32, Caution in good faith intended for the good of a person or for 
the public good.— See Exception Tenth. ‘Good faith* is explained in Note 14. 

ALL 64 {limedSingh) in Note ‘Caste*. Circulation of warning to mem¬ 
bers of the caste would certainly be privileged if there was no malice. The 
mode of publication adopted by the defendant, i.e., sending the notice on a 
postcard, vitiated the privilege and indicated a conscious disregard of the 
complainant’s legal right, and therefore legal malice had been made out and 
the defendant was guilty of defamation. The evidence, .however, shows that 
six hundred copies of exhibit A were struck off'and promiscuously distributed 
to all classes of people in the bazar. Such a mode of publication would des¬ 
troy the privilege, since the communication would be made to persons who 
had no corresponding interest in it, and the mode and extent of the publica¬ 
tion would be more injurious to the complainant than necessary. The com¬ 
plainant, a Brahman who had been put out of caste, was re-admitted by the 
executive committee of the caste after performing expiatory ceremonies. 
This re-admission was not approved of by the accused, who formed a faction 
of the caste ; and they, after an interval of six months, distributed in the 
bazar to all classes of the public printed papers in which the complainant was 
described as a “closhi” or sinner, who signified that he was a person unfit to 
be associated with. The accused were charged with the offence of defama¬ 
tion. They pleaded privilege, and it was admitted that they had acted with¬ 
out malice. It was held that the accused had not acted in good faith and 
that the publication was not under the circumstances privileged and protected 
by Section 499, Exception io, and that the accused were accordingly guilty of 
defamation. 15 MAD 214 (Thiagaraya ). See Note 23. See also 8 BHCR 
168 in the penultimate para, of Note 21. 

The control of panchayat is. beneficial. A persou who brings to the 
notice of panchayat the behaviour of a person who is guilty of a social offence 
comes under Exceptions 9 and 10. AIR 1933 Oudh 377 : Cr LJ 180 (Bhag- 
want) : U y a woman having left her first husband and contracted a secret pat 
marriage, with J } the then Swami of the community to which the parties be¬ 
long, declared the connection adulterous. Some year, after, another Swami 
of the community, declared the second marriage valid. Certain members of 
the community, however, disapproved of this action of the Swami, and ad¬ 
dressed him several communications which elicited no reply from him. There¬ 
upon twelve of the villagers of the place published in a newspaper a notice 
which began by stating that C ‘J having kept a concubine by name U has had 
offspring by her”. For these statements, the villagers were convicted of defa¬ 
mation. It was held that the conviction was proper, for conceding that the 
allegations were made for the benefit of a portion of the public, still accused 
had no privilege to disseminate them to a circle of readers wider than those who 
could possibly be interested in the allegations. 3 blr 188 (Shivgowda ). 

Exception 10 deals with cases, for instance, where one man warns another 
against employing a -third person in his service saying that he is a dishonest 
person and does not refer to the case where one man says of another that he 
married a woman who had been married before. AIR 1930 Cal 645 : 31 Cr 
LJ 1225 : 34 OWN 580 ( Haripado ). 

‘Public good’ is explained in Note 13. 

The complainant and the accused were both members of the Pathare 
Kshathriya community. The complainant in a magazine which he published 




THE INDIAN PENAL CODE 


[S. 499, Note 


Galled Udhar had made criticisms on one R. These criticisms on JR. were 
resented and there was a meeting of a society called Palhare Kshalhriya Vaktru- 
twottejak Samaj which passed resolutions condemning the complainant. The 
article which was the subject oi the defamation case purported to give an 
account of the meeting of the Samaj and the resolutions passed thereat. 
The accused claimed that his conduct in writing this article was privileged 
and covered by Exception 1 to Section 499, that is to say, that the imputation 
made was true and for the public good. It was held that even if the impu¬ 
tation was true, that is to say that the newspaper article gave a substantially 
correct account of the resolutions passed by the Samaj the publication of these 
lesolutions was not for the public good. The conduct of the complainant 
was a matter which concerned the Pathare Kshathriya community and did 
not m any way concern the public. The exceptions which would properly 
apply to the case were Exceptions 9 and 10. It was not necessary for the pro¬ 
tection of the interest of the accused or other members of the community in 
question that these resolutions should be published in a newspaper. It was 
clearly excessive publication which would take the case out of the privilege 
conferred by Exceptions 9 and 10. AIR 1941 Bom 410 : 43 Or LT 174 • 43 
blr 737 : 197 IG 502 (V. Atmaram). J 

32-a. Spiritual Superior. —JV having attended a Hindu widow-mar¬ 
riage (legalised by Act XV of 1856), S 3 his guru, or spiritual superior, pub¬ 
lished a notice declaring JV to be an outcaste, and forbidding the disciples 
of S , and the public of the town in which JV lived, to associate with JV until 
he submitted to the prescribed penance and obtained a certificate of purifica¬ 
tion from S. S also sent by post a registered postcard of similar purport to JV. 
In consequence of the interdict of S, JV was prevented from performing vows 
in the temple, lost the society of his relatives, and was otherwise damnified. 
JV charged S with criminal intimidation* intimidation by attempt to induce 
a belief that by an act of the offender the person intimidated will become an 
object of divine displeasure, and defamation. It was held that the first two 
charges were unfounded, but that S 3 by communicating the sentence of ex¬ 
communication by a registered postcard to L 3 was guilty of defamation. In 
communicating to the complainant and to the members of the caste the opi¬ 
nion he had been invited to deliver and the sentence he had felt himself com¬ 
pelled to pass, and in directing the publication of that sentence to the caste, 
the accused was protected by privilege under the Seventh and Ninth Excep¬ 
tions to Section 499. Having spiritual jurisdiction over the complainant 
which he was entitled to exercise in virtue of a contract implied in the com¬ 
plainant’s adherence to the sect, he cannot be held criminally responsible for 
the? censure which in good faith he passed on the complainant’s conduct, 
In communicating the sentence of excommunication to the members of the 
caste, he acted in good faith for the protection of their interests, for, by asso¬ 
ciating with an excommunicated person, they would contract impurity. 
Moreover, to give effect to the sentence some publication was necessary. In 
Reg v. Hart, 1 Win Bl, 386, a lady of the Quaker sect frequented balls and 
concerts. The members of the sect admonished her and subsequently expelled 
her from the sect, recording in their proceedings as a reason for her expulsion 
that she had not practised the duty of self-denial. She preferred a criminal 
indictment for libel and the court held that the transaction was merely a piece 
of discipline. But the offence of defamation is established by the admitted 
publication of the postcard. A privilege does not justify publication in excess 
of the purpose or object which gives rise to it.. A man may in good faith 
complain of the conduct of a servant to the master of the servant even though 
the complaint amounts to defamation , but he is not protected if he publishes 
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complaint in a newspaper. A spiritual superior, in pronouncing- and 
publishing a sentence of excommunication, may be protected by privilege so 
long as the publication is not more extensive than is required to effectuate 
the purpose for which the privilege is conceded to him for the censure of a 
member of the sect in matters appertaining to religion or the communication 
of a sentence he is authorized to pronounce to those who are to guide them¬ 
selves by it. The communication of the sentence of excommunicating 
to the complainant by a card sent through the post was a publication in 
excess of the purpose for which the privilege was allowed, and is therefore 
not protected by privilege. Although it may be possible that the accused 
in using this means of communication did not know that he was commit¬ 
ting an offence, he did not adopt it as the cheapest, for the postcard was 
registered ; he must have known that the announcement might, by 
reason of the form of communication adopted, reach others than those to 
whom he was entitled to make it, and he must be held to have committed 
the offence of defamation. 6 MAD 381 {Sankara)* 

32-h. “Caste matters’*.—- See Note 23. 

33. Medical examination of defamed woman.—In a defamation case 
based on an allegation that a woman has had illicit pregnancy she cannot 
be compelled to submit to medical examination against her consent and her 
refusal to be examined is not evidence against her. AIR 1930 Lah 159 : 31 Gr 
LJ 584 : 123 IC841. 

500. Punishment for defamation. —Whoever defames 
another shall be punished with simple imprisonment for a term 
which may extend to two years, or with fine, or with both. 

SYNOPSIS 


/. Punishment for defamation. 

7. 

Alternative and inconsistent pleas . 

2. Civil liability and criminal liability. 

8 . 

Medical examination. 

3 . Jurisdiction. 

9. 

Truth of imputation as defence. 

4. Complaint 

10. 

Relevant facts. 

4a. Section 193 and Section 500. 

11. 

Charge. 

4b. Section 182 } Section 211 and Section 500. 

12. 

Trial. 

4c. Defamation by witness in Court. 

13. 

Pur den of proof and proof of exceptions. 

4d . Complaint not to be dismissed merely be¬ 

13a. 

Burden of proof of good faith . 

cause of possibility of good defence . 

14. 

Proof. 

4e. Complaint by wife against husband. 

14a. 

Proof of actual words . 

5. Complaint by person aggrieved necessary. 

14b 

Proof of publication. 

5o. Aggrieved person where a clase of persons 

15. 

Conviction. 

is defamed. 

16. 

Section 500 and Section 95. 

6. Sanction to Prosecute Judges and public 

17. 

Punishment. 

servants. 

18. 

Libellous matter. 


See commentary on Section 499 
All 623 (Haji Ahmad). See also 


L Punishment for defamation.- 

which defines defamation. See AIR 1960 
AIR 1960 Him P 19 (Sansar Chand). 

As a publisher of a newspaper makes known to the people in general 
and thus gives publicity to the news item printed in that newspaper, the 
case against him lor the publication of a defamatory news item in the 
paper would legally and logically amount to defamation simpliciler and as 
such, he would be punishable under Section 500, Penal Code. If he is 
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adso the printer of the newspaper, the case would be covered by Section 
501 too of the Penal Code. But his liability as a publisher under Section 
500 of the Code, would in no way be affected. 

While Section 500 provides the penalty for the simple and plain act 
of defamation, Section 501 provides the punishment which may be imposed 
upon a person who prints or engraves any matter, knowing or having good 
reason to believe that it is defamatory of another. The definition of defama» 
tion, as given in Section 499 shows that a person publishing any imputation 
concerning another person intending to harm or knowing or having reason 
to believe that such imputation will harm the reputation of the other person, 
would be guilty of defaming the other person, unless the case is covered by 
the Exceptions. In the definition word “publishes” is obviously used in its 
etymological sense and connotes “to make public” or to make known to 
the people in general, 9 

2. Civil liability and criminal liability.— The civil liability of a 
person arising from defamation is to be determined by tests and standards 
different from those which are acceptable to the criminal Courts, and the 
extent of the privilege which may be claimed by the accused person in a 
criminal Court is necessarily confined in this country to the limits imposed by 
the Indian criminal law. The distinction was emphasized and appreciated 
in 40 ALL 341 FB ( Chunni Lai), where it was held that statements, if de¬ 
famatory, contained in a petition addressed to a Magistrate, might not be 
absolutely privileged for a criminal Court, but the privilege was absolute in a 
Court of civil jurisdiction. The reason is not far to seek. The action for 
damages for defamation is not the creature of stat ute. In the absence of 
statutory law one has to follow the broad principles of justice, equity and 
good conscience for guidance. Lord Hobhouse is reported to have observed 
in 11 BOM 551 PC : 14 IA 89 ( Waghela Raj Sanji) : “The matter must be 
decided by equity and good conscience, generally interpreted to mean the 
rules of English law if found applicable to Indian society and circumstances.” 
AIR 1928 All 316 : 26 ALJ 760 (Md. Samiullah). 

3. Jurisdiction.—The posting was essential part of the offence and 
so both under Section 179 and Section 182 (2), Cr. P. C. the Court in whose 
local area the posting was made had jurisdiction to try the case. 10 The 
words must be published within the territorial jurisdiction. R, v. Burdetl , 
(4 B & A 95) is an authority for saying that a letter is deemed to be pub¬ 
lished both where it is posted and where it is received and opened. * 11 A 
complaint for defamation can be filed at the place where the letter contain¬ 
ing defamatory matter was posted because it is the commencement of the 
process of publication. 12 

i. Complaint.—It is at most an irregularity, if, in a complaint of 
sedition, the seditious speeches and words are not set out. 13 This principle 
applies also to cases of defamation. The delay in bringing the complaint 
by itself is no ground for acquitting. AIR 1940 Nag 283 : 188 IC 413 : 41 
Gr*LJ 585 {Bhanwarsingh ). 


9. AIR 1966 Punj 93 ( Rarnesh Chander v. 
The State)*#>61 Punj LR 377. 

10. AIR 1930 Born 358 : 31 Or LJ 1155: 
32 blr?B5 (Cafur). 

11. 1924 AIR Mad 340 : 45 MLJ 754: 25 
Cr LJ 641 : 61 IC 129 : 18 MLW 
713 : 1923 MWN 913 {Burke), AIR 


1943 Sind 196 : 45 Cr LJ 105 : 209 
IC 234 ( Kundanmal), 

12. AIR 1947 Mad 369: MWN 407;! 
MLJ 367 ( Appavoo ). 

13. AIR 1924 Mad 340: 25 Cr LJ 64) 
(, Burke j. 
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4~a. Section 193 and Section 500.—A complaint by the court is 
necessary for a prosecution for an offence under Section 193, I. P. G. and 
the parties cannot be permitted to evade that provision of law by filing a 
complaint of defamation. 14 A change of garb should not be permitted to 
defeat the provisions of Cr. P. G. AIR 1949 Cal 632 : 51 Cr LJ 97 (Osman). 

4-h Section 182, Section 211 and Section 500.—The maker of a 
single statement may be guilty of two distinct offences, one under Section 211 
(which is an offence against public justice) and the other, an offence under 
Section 499, wherein the personal element largely predominates. The legis¬ 
lature has provided, in the Criminal P. C., that the sanction of the Court 
where the offence is committed, is essential in the former case for the 
institution of criminal proceedings. In the latter case, the legislature has 
omitted to make a similar provision. This diversity, for aught we know, 
may have been deliberate, and plainly affords no reason why the Court 
should struggle to hold, that the statement does not fall within the mischief 
of the rule embodied in Section 499. The two offences are fundamentally 
distinct in nature, as is patent from the fact that the former is made non- 
compoundsble while the latter remains compoundable ; in the former case, 
for the initiation of the proceedings the legislature requires the sanction of 
the Court under Section 195, Cr. P. C., in the latter case cognizance can be 
taken of the offence, only upon a complaint made by the person aggrieved, 
under Section 198, Cr. P. C. AIR 1951 Cal 133 : 52 Cr LJ 1226 ( Dhirendra - 
nath). 

The refusal of an application for sanction to prosecute a party to a 
Judicial proceeding under Sections 182, 193, I. P. C., is not a bar, under 
Section 403, Cr. P. C., to his prosecution for defamation. 48 CAL 388 
(> Satish ). Complaint under Section 500 cannot be dismissed even if same 
facts also constitute an offence under Section 182 and sanction required by 
Section 195, Cr. P. C. is not obtained. A complaint of defamation cannot 
be dismissed on the technical ground that the offence of defamation charged 
merged in an offence punishable under Section 182, I. P. C. arid that no 
sanction was obtained for prosecution under the latter section as required 
by Section 195, Cr. P. G. Where a public servant in the course of a depart¬ 
mental enquiry made a statement to the head of his department that the com¬ 
plainant, another public servant, borrowed moneys for his immediate superior, 
it was held that such statement would be defamatory, if it was untrue and if it 
was made under such circumstances as would lead the officer to believe that the 
complainant had borrowed money for his superior from persons connected 
with the department. Section 499 deals with defamation per se , and says 
nothing about where,- why, or when the imputation is made, so the law 
would appear to apply in exactly the same way whether the imputation is 
made in a Court of Justice or before some other public servant, or anywhere 
else. Section 195, Cr. P. C. lays down that a Court shall not take cogni¬ 
sance of certain offences under certain section except on the complaint in 
writing of the public servant concerned, or on the complaint in writing of a 
Court, or some other Court to which the first Court is subordinate, and so 
on, but Section 500 is not mentioned in Section 195, Cr. P. G. To Section 
499 there are ten exceptions ; it would have been quite easy for the legislature 

to have inserted an eleventh exception saying that when the defamation is 

made in a statement to a public servant or in Court proceedings, by virtue 
of which the offence was punishable under Section 182 or Section 211, 

14, AIR 940 Mad 677 : 41 Or LJ 906 : MEJ 689 (Kallumatam). See also AIR 

190 IC 358 : 1940 MWN 392 : 1940-1 1954 San 50. 
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G., or some other section, then no prosecution under Section 500 would 
lie. 1938 RANG 404 FB : AIR 1938 Rang 232 : 39 Cr LJ 663 : 175 IC 915 
(U. Aung Pe). 

Where an offence, though described as an offence under Section 500, 
I.P.C., still remains an offence “punishable” under Section 211,1.P.G., process 
should not issue under the former section on the application of a person dis¬ 
charged or acquitted, when the Court has refused sanction under the latter 
section. 44 GAL 970 (P. K. Ghose). Where a woman makes a false report 
in the police station house that a certain malguzar called her up and told his 
servants to pollute her (Kujat Karo), whereupon they dragged her away and 
insulted her modesty by taking her dhoti, beating her and turning her out 
with her person exposed, it amounts to defamation. To attribute such con¬ 
duct to a person in the respectable position of a malguzar would tend to 
lower him in the estimation of right thinking persons of his community. Al¬ 
though the allegations of the prosecution may in such a case amount to an 
offence under Section 211, the complainant is not precluded from prosecuting 
the accused for defamation. The complainant merely asks for the redress of 
the personal grievance and the accused cannot be heard Jo say that she pre¬ 
fers Section 211 because the procedure under it would be more favourable to 
her. 13 A person giving evidence in a Court of law is not entitled to an abso¬ 
lute privilege in respect of the statements which he makes and consequently he 
is not immune from a complaint of defamation by reason of words uttered on 
oath in the witness-box. In the case of a person who alleges that he has 
been defamed and has not been a party to the proceedings at all, he can move a 
Magistrate to entertain a complaint in respect of defamation without moving 
the Court in which the statement was made to make a complaint under Section 
195, Gr. P.C., in respect of perjury committed before it But wherein a com¬ 
plaint of defamation the circumstances are such that the accusation is really 
one of perjury the Court should be moved to make a complaint. 16 

4~c. Defamation by witness in Court. —Statements made by a witness 
injudicial proceedings are not absolutely privileged, and a witness making a 
defamatory statement can be prosecuted for defamation. Such prosecution 
will lie on the complaint of the person aggrieved, according to Section 198, 
Cr. P.C. ; the sanction of the court is not necessary nor can the court itself 
make a complaint. 17 See also Note 4-b. 

4-d, Complaint not to be dismissed merely because of possibility 
of good defence.— A complaint under Section 499, I.P.C., made on oath can¬ 
not be dismissed on the ground that there is a possibility that the accused 
might have some defence to the complaint, if true. The Magistrate should 
ascertain whether there is any reason for disbelieving the complaint. AIR 
1940 Pat 179 : 187 IG 721 : 41 Cr LJ 504 ( Sheodeni). Before a petition under 
Section 500 can be dismissed, the complainant is entitled to an opportunity 
to prove that the allegations made by the accused were really ‘mala fide 9 
statements. AIR 1953 Gal 689 ( Manindra Nath). See also AIR 1942 Lah 76 * 
43 Cr LJ 572. 

4-e. Complaint by wife against husband. —There is no presumption 
of law in India that a wife and husband constitute one person for the purpose 


15. 1937 NAG 338 : AIR 1936 Nag 241 : 
160 IC 282 (Ml Binia), 

16. 1937 NAG 425 : AIR 1937 Nag 138 : 
169 IC 429 : 38 Cr LJ 775 ( Gholelal ). 
1940 ALL 314 (Md. Isa). 


17. 1940 ALL 314 (Md. Isa), 84 CAL 

388 (Satish) ; AIR 1937 Nag 138: 
NAG 425 { Cholelal} ; 1942 MAD 158 
(Nallappa) which overruled 1940 
MYVN 867 : 1939 MWN 320. 




Note 5J 


OF DEFAMATION 


pThfirninai law. I herefore, the English Common law doctrine of absolute 
privilege cannot prevail in India. It cannot, therefore, be said that a wife 
cannot complain against the husband and vice versa if one defames the other. 
AIR (957 Mad 339 (Abdul Khadar). 


5- Complaint by person aggrieved necessary.— “No Court shall 
take cognizance ol an offence falling under Chapter XIX or Chapter XXI 
of the Indian Penal Code or under Sections 493 to 496 (both inclusive) of 
the same Code, except upon a complaint made by some person aggrieved 
by such offence : Provided that, where the person so aggrieved is a" woman 
who, according to the customs and manners of the country, ought not to be 
compelled to appear in public, or where such person is under the age of eighteen 
years or is an idiot or lunatic, or is from sickness or infirmity unable to make 
a complaint, some other person may, with the leave of the Court, make 
a complaint on his or her behalf: Provided further that where the husband 
aggrieved by an offence under Section 494 of the said Code is serving any. 
of the Armed Forces of the CJmon under conditions which are certified by 
his Commanding Officer as precluding him from obtaining leave of absence 
to enable him to make a complaint in person, some other person authorised 
by the husband in accordance with the provisions of sub-section (1) of Sec¬ 
tion 199-B may, with the leave ol the Court, make a complaint on his 
behalf.” Section 198, Cr. P.C. 


See commentaries on Section 193, Criminal Procedure Code. 


If one alleges of a person that his wife is a prostitute that would amount 
to defaming him within the meaning of Section 499, I.P.C. If the wife wishes 
to bring a charge of defamation, then undoubtedly she should make a com- 
p amt unless she can bring herself within the exception provided for in Section 
198 Cr. PC. 1 Where the articles in question described the girls in a particular 
College that they were habitually misbehaving, it was held that the inevitable 
effect on the reader must be to make him believe that it was habitual with 
the girls of the College to behave in this way ; that being so all the girls in 
the College individually must suffer in reputation and that a complaint by 
some of them was competent. 19 A ; 


tainaite1nTaw P » int ^ fathei ' ^ SOn ofoffence of defamation is not main- 


Person directly named may be an ‘aggrieved person’. 21 


If the words complained of contain no reflection on a particular indivi¬ 
dual or individuals, bu t may equally apply to others belonging to the same class 
an action for defamation will not lie. The defamatory matter to be actionable 
must be such that it contains an imputation concerning some particular person 
or pel sons whose identity can be established. It is unnecessary that the 
person whose conduct is called in question should he described by name.' 
It is sufficient if on the evidence it can be shown that the imputation was 
directed towards a particular person or persons who can be identified. 22 


Under Section 2 (9), Bihar and Orissa Co-operative Societies Act the 
mana ger functions as a statutory person. In the case of a Co-operative 


18. 


19. 


20 . 

21 . 


AIR 1949 Cal 
(Biswanath), 

AIR 1935 All 743: 36 Cr LT 
155 IC 638 (Wahid Ullah), 

1963 Ker LT 543. 

1963 (1) Cr LJ 706. 


567 : 50 Cr LJ 972 22. 


816 


AIR 1922 Pat 101 and 78 ER 747 and 
(1959) 4 Rep 117 and AIR 1937 All 
677 and AIR 1925 Cal 1121 relied 
on. 1962 Ker LJ 796 : 1962 Ker 
LT 538 : 1963 (1) Cr LJ 535 (Ker) 
(Raman), 
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auk even though it is under the supervision of a Board of Directors the 
manager is a person who is primarily concerned with the day to day manage¬ 
ment of the Bank, and it is he who is responsible for any laches or mis¬ 
management of its affairs. Therefore, there is prima facie no reason to hold 
that the manager is not a person aggrieved as contemplated by Section 198, 
Cr. P.C. AIR 1950 Pat 545 fDeobrat Shastri). 

It is impossible to lay down any inflexible rule for determining in every 
case whether the complainant is a person aggrieved by the offence alleged 
within the meaning of Section 198, Cr. P.C ; it must be determined in each 
case according to its own circumstances whether the complainant can be said 
to be in a legal sense a person aggrieved. The grievance referred to in the 
words “person aggrieved” in Section 198, Cr. P.C., does not contemplate 
any fanciful or sentimental grievance ; it must be such a grievance as the 
law can appreciate ; it must be a legal grievance and not a stal pro ratione 
.voluntas reason. 3 Cr LJ 187 : 3 CLJ 38 ( Daem Sardor). 25 BOM 151 
(' Chhotalal ). The word ‘offence’ in Section 198, Cr. P.C. includes such minor 
offences as might, fall under that offence namely attempts and abetments and 
therefore the prohibition under Section 198, Cr. P.C applies to abetments 
and attempts. AIR 1943 Pat 212 : 44 Cr LJ 590 : 207 1C 420 ( Banamali). 
AIR 1952 Mad 193 (S. Aiyar). 

The cardinal rule is that the offence consists in using language which 
others, knowing the circumstances, would reasonably think to be defamatory 
of the person complaining of and injured by it. 23 No Court can take cogni¬ 
zance of an offence of defamation except upon a complaint made by some 
person aggrieved by such offence. 24 A newspaper published articles which, 
for the purposes of the point of law to be determined, were assumed to be 
defamatory. These related to the conduct of certain subordinate officers of 
the Madras Municipal Commission. A complaint was lodged by the 
President of the Commission in respect of the alleged defamation, it being 
contended on behalf of the complainant that, inasmuch as by the Madras 
Municipal Act, the President is responsible for the efficient discharge of their 
duties by his subordinate officers, his conduct and administration had been 
impugned by the articles. The complainant is not a person aggrieved by 
the defamation of his subordinate officers (if they were defamed) within the 
meaning of those words as used in Section 198, Cr. P.C. 26 MAD 43 
( Beauchamp). 

Conviction under Section 500 is illegal when a complaint by some person 
aggrieved is not made; a letter of the Prosecuting Inspector cannot be treated 
as an adequate complaint where the aggrieved Sub-Inspector made no com¬ 
plaint since there is no authority for holding that his official superior could 
take action. AIR 1923 Oudh 4 : 23 Cr LJ 641 : 69 IC 81 ( Gaya Barhai). 

Everybody who attempts to file a complaint feels he has some grievance, 
but not everybody who attempts to file a complaint is entitled to proceed 
with it. The capacity to complain in respect of certain specified offence is 
limited to certain persons who are defined. The person defamed within the 
meaning of Section 499 is a person aggrieved and he alone is entitled to file 
a complaint. Where the person defamed is an adult and a male who is 
neither insane nor idiotic nor incapable of attending Court owing to sickness 


23. AIR 1925 Cal 1121: 42 CLJ 178: 
90 IC 387 : 26 Cr LJ 1539 (Pratap 
Chandra). 


24. AIR 1934 Sind 188: 153 IC 443 
(. Hosseinbhoy ). 25 BOM 151 {Chhota¬ 
lal). 26 MAD 43. 




Note 5] 


OF DEFAMATION 



other physical infirmity no other person, except himself, is entitled to 
institute a prosecution on his behalf whether on the strength of a 
written authority or otherwise, 25 Where the complainant under Section 500 
is duly authorized but orally by the lady (who was actually defamed and was 
a pardanashin lady), the provisions of Section 198, Cr. P.G. are complied 
with even though the servant (complainant) had no written authority. AIR 
1943 Pat 117: 44 Cr LJ 391 (Skeo Karan Lai). 

Husband. —In regard to imputation of unchastity of a woman, the hus¬ 
band can complain. 26 

It is not necessary that an imputation of personal misconduct on the part 
of the husband must be involved in the accusation before the husband can be 
classed as a person aggrieved within the meaning of Section 198, Cr. P.G. 
What is required is whether the reputation of the wife vis-a-vis the parti¬ 
cular imputation made is so bound up with the reputation of the husband 
that an imputation against the wife affects him also. The nature and the 
character of the accusation will have an important bearing and consequently 
it will depend on the facts and circumstances of each case whether under the 
particular circumstances established in a case the husband is defamed by any 
scurrilous attack on the character of his wife. The imputation that the 
complainant’s wife was a witch and practised witchcraft and destroyed the 
crops of the accused was an imputation affecting the complainant husband 
and he could validly make a complaint under Section 500, Penal Code. 
Case law relied on. AIR 1958 MP 278 (Gahru Ram). 

Ordinarily, a complaint of a criminal offence may be filed by any person, 
not necessarily by the person aggrieved ; but there are certain exceptions to 
this rule, one of which is contained in Section 198, Cr. P.G. In cases falling 
under Section 198, Cr. P.C., the principle acted upon is that a Hindu lady 
residing with her husband, her father, her brother or her son is a member of 
his family, and her reputation is bound up with the reputation of the person 
in whose house she resides. If any imputation is made against her character 
that would affect as much the relative with whom she is living as herself, and 
therefore, where the alleged offence is defamation imputing unchastity, the 
party 4 ‘aggrieved 59 is not necessarily the party directly defamed but includes 
also the husband or other relatives whose reputation is also affected and 
suffers injury. The same principle, however, cannot be made applicable to 
those cases where there is no imputation of unchastity and in such cases the 
question whether the husband is a person aggrieved within the meaning of 
Section 198, Cr, P.C. must be determined with reference to the nature of the 
accusation and having regard to the special circumstances of each case. If 
the allegation against the female is that she has stolen some property it can¬ 
not be said that the personal reputation of her husband has been harmed in 
any way and it cannot be maintained in such cases that the defamer’s object 
was to vilify the hmshand and not the wife. In such a case, the husband is 
not the person aggrieved within the meaning of the section and cannot file a 
complaint without the leave of the Court, But proviso to Section 198 clearly 
renders it permissible in the case of a woman, who according to customs and 
manners of the country ought not to be compelled to appear in public, that a 
complaint of any of the offences specified in Section 198 be taken cognizance 


25. AIR 1935 Sind 98 36 Or LJ 975 

(Husseinbhoy). 

26. 25 BOM 151 ( Cho/elal) ; 32 CAL 425 
( Thakur) ; AIR 1949 Cal 567 : 50 Cr 
LJ 972 : AIR 1943 Cal 564 ; 45 Cr LJ 


123 (Dwijenclra) ; 5 LAH 301 : AIR 
1924 Lab 559 (Gurdit) ; AIR 1925 
Mad 320:26 Cr IJ 521 {Abbanna) : 
14 MAD 379 (Che llam) ; AIR 1952 
MBh. 180 : Cr LJ 1647 (Kamal). 
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y a Court on a complaint made by some other person on behalf of such 
woman, provided the leave of the Court is taken for the purpose. Thus the 
husband can lodge a complaint with the permission of the Court. The 
provisions of Section 198 are mandatory and the trial without such leave is 
void, even ii no objection is taken, for consent cannot confer jurisdiction. 
AIR 1952 MBh 180 : Cr LJ 1647 (Kamal Chand). 25 BOM 151 ( Chhotalal ). 
I here is nothing in the expression ‘some person aggrieved by such offences’ 
that excludes husband from being a competent complainant/ Any fanciful 
or sentimental grievance would not suffice ; it must be such a grievance as 
the law can appreciate; it must be what has been termed a legal grievance 
and not a slat pro ratione valuntas reason. 25 BOM 151 ( Chhotalal ). 

Relatives with whom a defamed woman resides. —See second para, 
in sub-note husband’ (previous sub-note). 

Father. —Where unchastity is imputed to a wife who has left the protec¬ 
tion of her husband and is living separately by herself, her father is not an 
aggrieved person within the meaning of Section 198, Cr. P.C. and his comp¬ 
laint under Section 500, I.P.G. is not maintainable. AIR 1953 Punj 82 
[Sampuran Singh), which relied on 25 BOM 151 FB ( Chhotalal) and AIR 
1924 Lah 559 (Gurdxt Singh). But see AIR 1952 MBh 180 in sub-note 
(husband). See also next sub-note ‘father-in-law’. 

Father-in-law. —In a case where a false imputation of unchastity is 
made against the daughter-in-law, who is living with her father-in-law, the 
reputation of the entire family suffers, and if husband of the woman is absent, 
the father-in-law is an equally aggrieved person within the meaning of the 
expression in Section 198, Cr. P.G. and as such he is entitled to initiate pro¬ 
ceedings under Section 500, LP.C. AIR 1951 All 585 ; 52 Cr LJ 668 ( Jokhai ). 
Where the complainant is the head of his family, his son is a lunatic and his 
daughter-in-law had been living under his protection and an allegation is 
made that she was taken away to the house of her father and subsequently 
married to another person, the offence, if true, seriously affects his reputation 
and status in society and the father-in-law is a “person aggrieved” within the 
meaning of Section 198, Cr. P.C. and is competent to institute the complaint. 
3 Cr LJ 187 : 3 CLj 38 {Daem Sardar). 

Brother.—Where a woman comes to reside with her brother as a result 
of a domestic quarrel with her husband and she is not under the brother’s 
guardianship nor is he under any responsibility to take care of her good 
name, a court has no jurisdiction to take cognizance of the complaint made 
by the brother against his sister’s husband who has imputed unchastity to 
her. 1953 VP 9 ( Ramdhani). 

If brother and father were held not entitled to bring civil or criminal 
complaints there is no ground for distinguishing the husband from other near 
relations. 25 BOM 151 FB ( Chhotalal ). ' 

Where die alleged offence was defamation imputing unchastity to a 
Hindu widow, it was held that her brother, with whom she was residing at 
the time, was a “person aggrieved” by such imputation within the terms of 
Section 198, Cr. P.C., and it was competent to the Court to take congni- 
zance of the offence upon his complaint. 32 CAL 425 : 1 Cr LJ 445 (Thakur 
Das). See also AIR 1952 MBh 180 in sub-note ‘husband*. See also 5 LAH 
301 : AIR 1924 Lah 559 ( Gurdit Sing). 
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Brother-in-law.—The complainant prosecuted the accused person for 
defaming his sisterdn-law. It was held that as there was no imputation made 
against the complainant, there was no defamation of his within the definition 
contained in Section 499, I.P.C., and that his sister-in-law, being the 
person defamed, ought herself to have made the complaint. UC 392 
( Lakskman ). 

Son.— Where the complaint was lodged by the adopted son with whom 
the person defamed, the adoptive mother, was residing, it was held that the 
adopted son was a person “aggrieved” within Section 198, Cr. P. G. AIR 
1928 Nag 58 : 28 Cr LJ 996 : 105 IC 820 (Surajmal). A Hindu lady residing 
with her father, her brother or her son is a member of his family ; and her 
reputation is bound up with the reputation of the person in whose house 
and under whose charge she is living. If any imputation is made against 
her character, that would affect as much the relative with whom she is living 
as herself. 32 CAL 425 (Thakur Dm) . 

Master of defamed servant.— A plaintiff in a rent suit made the fol¬ 
lowing allegation in his plaint:— U P gave evidence in defence of Sub-Inspec¬ 
tor, G. In consequence of this, defendant M became exceedingly annoyed 
with P and the servants of M began to oppress P in all manner of ways.. .. 
and by threats of confining him and of having him disgraced by beating, 
realized this amount from him.” On the basis of the above allegations M 
made a complaint under Section 500, LP.C. It was held that the allegation 
defamed not M, but his servants and action for defamation could not be 
sustained at the instance of M. 11 Cr LJ 594 (2) : 8 IG 220 (Til Kanchan 
Gir ). 

5-a. Aggrieved person where a class of persons is defamed.— 

It is true that the trend of law is that when a libellous attack is on a class of 
persons, it is deemed to be too wide to hurt any one in particular. But 
all the same, though the attack may be general, yet it may convey an in¬ 
nuendo at some particular person, and then of course a person so aggrieved 
can prosecute. But so long as the prosecution is not given an opportunity 
to lead evidence to show that though the defamatory articles revealed no 
names and was directed against the Madhya Bharat Police force, yet they 
referred to a particular person viz. the D.I.G. of Police, M.R. the complaint 
cannot be rejected as not maintainable under Section 198-B, Criminal P.C. on 
the ground that the defamation is of a class. AIR 1957 MP4 ( Surendra) : Cr 
LJ 454. 

6. Sanction of a prosecution of Judges and public servant.— See 

commentaries on Section 197, Cr. P. G. and 2 BOM 481 ; 7 BHCR 61 ; 26 
CAL 852 ; 2 Cr LJ 119 ; 9 MAD 439 ; 37 Cr LJ 294. 

7. Alternative or inconsistent pleas of accused.— Notes 2-a to 
2-g in Section 96, and Note 1 to Section 103 in author’s commentary on Evi¬ 
dence Act. 

Even where the accused deny having made the statements alleged to be 
defamatory, they are entitled to call evidence to prove that the allegations 
if made by them would bring them within one of the exceptions of Section 
499. 27 In a criminal prosecution for defamation, the accused is entided to 
rebut the complainant’s case that the alleged imputation was likely to harm 
his reputation. He can do that by showing that the complainant’s reputa- 


27. 30 Cr LJ 239 : AIR 1928 Rang 167 (A. Aziz). 
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• was, in view of certain acts of omission or commission, already at a 
low ebb. He is also entitled to show that the complaint was not bona fide . 
Hence, the questions put to the complainant with that object in cross-exami¬ 
nation cannot be disallowed on the ground that they are likely to defame 
the complainant further. 28 Even where the accused has denied having 
made the statement alleged to be defamatory, he is entitled to adduce 
evidence to prove that the allegation comes within one of the exceptions of 
the section. 29 It is open to the accused to raise different and inconsistent 
pleas. In a defamation case the accused can plead that the passage was 
not defamatory before it bore a different significance or meaning from the 
one attributed to it by the complaint, and also in the alternative that if it 
was defamatory because it bore the meaning given to it by the prosecution, it 
was an honest expression of opinion made in good faith and for the good of 
the public. AIR 1944 Mad 484 : 215 IG 254 \S. Muddier). 

8. Medical examination. —It is well settled that in a defamation case 
based on an allegation that a woman has had illict pregnancy she cannot be 
compelled to submit to a medical examination against her consent and her 
refusal to do so is not evidence against her. 30 

9. Truth of imputation as defence. —See Note 5-d to Section 499 
and Note 8 ‘Medical examination’. See also Note 13 to Section 499, Evi¬ 
dence can be called to prove the truth of the allegation made. 31 In order to 
come within Exception 8th an accused person is not bound to prove that the 
allegations made by him are true. It is sufficient if he proves that on 
reasonable grounds he believed the allegations to be true and in that belief 
he bona fide made the accusation to the lawful authority men tioned in the 
exception. AIR 1952 Cal 228 (Romesh Roy). 

To say something of a person which holds him to contempt is defa¬ 
matory. If what is said is true then that is a defence of justification under 
Exception 1 of Section 499. On the other hand, if there is a doubt as to 
whether it is true or not, there is no defence at all and as the matter tends 
to bring the person defamed into contempt it is defamatory under Section 
500. 82 Where the accused in a case of defamation intends to bring evidence 
to prove the truth of the defamatory matter, his advocate should cross- 
examine the complainant upon every matter upon which evidence is intended 
to be brought. If he does not do so, it is a subject of serious consideration 
whether he should subsequently be allowed to tender proof, as to the 
material incidents of which he has not cross-examined. 6 ALL 220 (Dhum 
Singh). 

It is sufficient if the accused can show that the statements are subs¬ 
tantially true in regard to the material portion of the allegation or insinua¬ 
tion. 51 Cr LJ 1293 : AIR 1950 Gal 343 : 85 CLJ 57 {Radha Govinda ). 

10. Relevant facts. —See also Note 2 to Section 55 in Author’s Commen¬ 
tary on Evidence Act. 

“A sues B for a libel contained in a letter forming part of a correspon¬ 
dence. Letters between the parties relating to the subject out of which the 


28. 51 Or Lj 964 : AIR 1950 All 455 
1950 ALJ 787 ( Munnalal ). 

29. AIR 1916 All 146:47 Cr Lj 541 
223 1C 530 (Md. Jiusein ). 

30. AIR 1930 Lab 159:31 Cr LJ 584 
123 1C 841 ( Nathu Mai) : 13 Cox CO 
625 {Agnuv v. Jobson) ; 50 IJ Qfi 448 


[Latter v. Braddele), UC 474 {Pud- 
mon). 

31. 30 Cr LJ 239: AIR 1928 Rang 167 ( A . 
Aziz). 

32. AIR 1950 Cal 339:51 Cr LJ 1288 
{Lalmohan). 
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Tffielarose, and forming part of the correspondence in which it is containe 
are relevant facts, though they do not contain the libel itself. Tlhi. (c) >o 
Section 6, Evidence Act. 

“A sues B for a libel imputing disgraceful conduct to A. B affirms . that 
the matter alleged to be libellous is true. The position and relations ot the 
parties at the time when the libel was published may be relevant facts as 
introductory to the facts in issue. The particulars of a dispute between A 
and B about a matter unconnected with the alleged libel are irrelevant, 
though the fact that there was a dispute may be relevant if it artected tne 
relations between A and B.” Illn. (. b ) to Section 9, Evidence Act. 

“A is accused of defaming by publishing an imputation intended. to 
harm the reputation of B. The fact of previous publications by A respecting 
B. showing ill-will on the part of A towards B is relevant, as proving A s 
intention to harm B’s reputation by the particular publication in question. 
The facts that there was no previous quarrel between A and £>, and that A 
repeated the matter complained of as he heard it, are relevant, as showing 
that A did not intend to harm the reputation of B. ' Illn. (e) to Section 14, 
Evidence Act. 

6( A sues B for a libel expressed in a painted caricature exposed in a shop 
window. The question is as to the similarity of the caricature and its 
libellous character. The remarks of a crowd of spectators on these points 
may be proved.” Illn. (n) to Section 32, Evidence Act. 

Reputation is not at all a necessary fact to be proved in a charge under 
Section 500 and hence it does not become a fact in issue. The accused is 
not entitled to ask questions in general concerning the character and reputa¬ 
tion of the complainant so as to show that it was already of such a type that 
the news item or correspondence, complained ot could not lower it further, 
and hence the publication by the editor did not bring him within the mischief 
of Section 500. AIR 1954 Pat 84 : 32 PAT 276 : 1954 Cr LJ 124 (. Devbrata 

Sastri ). 

While the complainant is entitled to lead evidence to prove the ingredi¬ 
ent that the imputation must have been made with the intention ol harming, 
or with the knowledge or reason to believe that it would harm the reputation 
of the person concerning whom it is made, the accused is entitled to produce 
evidence, or put questions in cross-examination of the complainant or his 
witnesses, to rebut it. In so doing, he cannot lead evidence of or put ques¬ 
tions relating to rumours and suspicions to the same effect as the defamatory 
matter complained of, or particular facts tending to show the general charac¬ 
ter and disposition of the complainant. That being so, an important duty 
rests upon the trial Court to see, on the one hand, that the accused is not 
prejudiced in any manner by shutting out evidence, which he is entitled to 
produce,or disallowing questions, which he is entitled to put; and, on the 
other hand, that the complainant, who complains of defamation, is not 
unnecessarily harassed. In a criminal prosecution for defamation the ac¬ 
cused is entitled to rebut the complainant’s case that the alleged imputation 
was likely to harm his reputation He can do that by showing that the com¬ 
plainant’s reputation was, in view of certain acts of omission or commission, 
already at. a low ebb. He is also entitled to show that the complaint was 
not bona fide . Hence, the questions put to the complainant with that object 
in cross-examination cannot be disallowed on the ground that they are likely 
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efame the complainant further. 33 Instances of acts of the plaintiff more 
or less closely resembling the particular act of misconduct imputed to .the 
plaintiff in the libellous statement are not admissible in evidence. The 
defendants must justify the libel as true in substance and in fact by proving 
its truth, not the truth of other acts and occasions having nothing to do with 
the one in question. ^ 15 blr 130 (A*. H. Sukhia). Where the Court has made 
a record, no other evidence is admissible except by the proof of the statement 
which was thus reduced to writing, but where there is no written record, 
the prosectition is free to prove by oral evidence the actual words which are 
the subject of prosecution under Section 500. 21 PAT 778 (Sheo Karan Lai). 

Even where such statements have no reference to the inquiry, the defen¬ 
dant may prove the absence of malice and that they were made in good faith 
for the public good. 10 ALL 425 ( Dawan Singh). 

Evidence as to the complainant having taken bribes on specific occasions 
other than the one which forms the subject of this case would be irrelevant, 
but the petitioner was entitled to produce evidence to show that the com¬ 
plainant had the reputation of being a bribe-taker. It is settled law that in 
an action for damages for libel or slander evidence may be given in 
mitigation of damages to show that the plaintiff had a general bad character 
(Scott v. Sampson , 1882-8 QBD 491 ; and Odgers on Libel and Slander, 5th 
Edition, page 402). Similarly in a criminal prosecution, where it is essential 
in order to constitute the offence of defamation, that the person who makes 
or publishes the imputation complained of should intend to harm, or know 
or have reason to believe that the imputation will - harm the reputation of the 
person concerning whom it is made or published, the question what reputa¬ 
tion the complainant had is relevant. 4 LAH 55 {Devi Dayal). Evidence 
of particular instances of abusive language applied by the complainant upon 
former occasions to natives appearing in his Court was admissible, as relating 
to the question what was the reputation which the defendant was said to 
have injured, 7 ALL 906 (Laidman). The fact that the plaintiff was a man 
of considerable influence in the Punjab, and took part in a meeting calculated 
to influence the minds of the people against the Government and that he was 
deported seven weeks after the meeting under a Regulation empowering the 
Government to take that step for the purpose of preserving a portion of 
His Majesty’s dominions from internal commotion, should be taken into 
consideration in assessing the damages. In mitigation of damages, the defen¬ 
dants can give evidence of the plaintiff’s bad character, but not evidence oi 
rumours and suspicions of bad character. 37 GAL 760 ( The Englishman , 
Ltd.). In a case of defamation it is always necessary that the prosecutor or 
the plaintiff, according to whether the case is a criminal or a civil one, should 
be ready to go into the witness box and submit to the most searching cross- 
examination. In a vast number of these cases the character of the com¬ 
plainant is the thing which requires to be most meticulously gone into. AIR 
1939 Rang 371 : 41 Gr LJ 48 ( Rasool Bhai ). 


Reputation is the sum total of the rumours and talks about a man 
accepted and believed by those who know him-well. The evidence of repu¬ 
tation is made up partly of the belief of the deponent and partly of what he 
heard from others of their beliefs. Distinction between reputation and rumours 
is well marked, though it may be difficult to say generally where a 
rumours ends and reputation begins. Where the instances of rumour 
where a personis suspected are numerous, the person can be said to 


33. AIR 1950 AH 455 : 51 Gr LJ 964 ( Munnalal). 
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have a bad reputation. How many instances build up a reputation 
and how long it takes for rumours to ripen into reputation cannot be 
laid down by any hard and fast rule. If the evidence is of those persons 
who are living in the locality where the reputation is prevailing and where 
people talk of their beliefs about him and who themselves believe in it, it is 
admissible. But if the evidence is of a man who has heard it from others, 
it will be hearsay. In other words, the evidence of those who know the man 
and his reputation is admissible. Evidence of those who do not know the 
man, but have heard of his reputation, is not admissible. It is the duty of 
the Court to judge whether a man deserves a particular reputation and, in 
order to judge this, enumeration of specific cases will serve as a valuable 
guide,® 11 A person commits defamation within the meaning of Section 499 
who publishes any imputation concerning any person intending to harm the 
reputation of that person whether harm is actually caused or not. A person 
who publishes defamatory matter against another in a case not covered by 
any of the exceptions cannot escape punishment on the ground that the 
reputation of the person attacked was so good, or that of the person attacking 
so bad, that serious injury to the reputation was not in fact caused. 35 Where 
a defamatory statement complained of is an imputation of bad conduct 
towards a woman and truth is pleaded in defence of the action, the evidence 
that she herself made statement to that effect to a considerable number of 
persons is relevant under Section 12 of Evidence Act in order to assist the 
Court in assessing the defamation. 36 Under Exception 1 to Section 499 the 
accused has to establish not only that the imputation which he made was for 
the public good but also that if was true, and a question as to whether the 
accused had good reason for believing the imputations to be true is relevant 
to the question of good faith in Exceptions 8 and 9 to Section 499. 87 


See also AIR 
(Sris Chandra ). 


1941 PC 61 ; 45 CWN 435 : 1941-1 CAL468 : 43 blr 794 


11. Charge. —Where an accused person was convicted of defamation 
under Section 500, upon a charge which set out that the defamation was 
committed on or about the 12th day of April, and afterwards, by describ¬ 
ing the complainant as a Brithial Bania , it was held the charge was not a 
proper charge, inasmuch as it did not set forth the particular occasions on 
which the defamation was said to have been committed, so as to give the 
accused person an opportunity of defending himself with reference to each 
act alleged to have been committed by him. 30 CAL 402 {Bishwanath Das). 
In a case of defamation under Section 500, the alleged precise defamatory 
statements on which the prosecution relies should be separately mentioned 
in the charge in order that the accused may know exactly what case he has 
to meet. 38 

The words complained of as constituting the offence must be set out in 
the charge and proved before the accused can be convicted. Where there 
is a denial the evidence in support of the prosecution must be scrutinized. 
When spoken words are alleged to have constituted the offence, a very slight 
alteration of a word may give quite a different meaning to them. 39 


34. AIR 1933 Pat 189: 143 IC 687 : 34 

Cr LJ 643 (Firangi Rai). 38. 

35. AIR 1924 All 566 : 83 IC 503 (Ram 
Xarain ). 

36. AIR 1936 Rang 332 : 164 IC 385 39. 

(Mast in Tin). 

37. AIR 1933 Sind 403 : 34 Cr LJ 667 


( Talsodar ). 

AIR 1943 Cal 478 : 47 CWN 555 • 
209 1C 273 : 45 Cr LJ 129 (Ballad, 
dat). 

AIR 1925 Cal 1121 : 26 Cr LJ 1539 : 
AIR 1932 Sind 158 : AIR 1930 Sind 
62 : 30 Cr LJ 1073. 
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Where there are as many as seven instances when the complainant is 
said to have been defamed and it is not clear from the charge as to which 
incident each one of the two accused was called upon to meet the accused 
cannot be said to have had an opportunity to meet the charge as required 
by law, nor can such a charge be in compliance with Section 233, £r. P. C. 40 
Where a charge for defamation, was clear and unambiguous and such that 
the accused was not liable to be misled by the charge as framed even if the 
charge did not contain the exact defamatory words, the accused was in no 
way prejudiced. 41 The whole of the petition was incorporated in the charge 
that was framed against the petitioner under Section 500. It contains a 
multitude of statements and it was not quite right to leave it to the accused 
to find out which exactly are the imputations that were intended or believed 
to cause harm to the reputation of the opposite party. No complaint, 
however, has been made on this ground and perhaps it was the case that all 
the statements were so intended or believed, 56 GAL 1013 (Md, Gul). In 
framing a charge of defamation under Act XXV of 1861 it is not necessary 
to negative the exceptions contained in Section 499. 9 BHCR 451 ( Kikabhai ). 
A plea that though there was publication of the statement, there was no publi¬ 
cation to person mentioned in the charge is a highly technical plea and the 
defect in the charge is curable under Section 537, Cr. P. C. AIR 1927 Sind 
58 : 27 Cr LJ 947 ; 96 IC 499 ( Tikamdas ). 

Where a charge stated that the defamation was of the complainant, the 
husband and not the wife it was a mere irregularity which would not vitiate 
a conviction unless the same should prejudice the accused or occasion a 
failure of justice. 2 Gr LJ 381 : 15 MLJ 224 {Anantha). 

Model charge.— You—on or about—at—defamed PQ by—(here give 
full particulars of the words, sign or visible representations by which PQ was 
defamed) and thereby committed an offence under Section 500, I.P.C.. . . 

12. Trial.—There are only two methods provided by law for conduct¬ 
ing a trial or trials in case of several accused. Either the trials must be 
separate if the law requires them to be separate or they may be and ordin¬ 
arily will be joint, if the law permits them to be joint unless for some parti¬ 
cular reason the Judge considers that the trials should be held separately. 
It is very dangerous and not in accordance with law for a Judge, with the 
very best intentions, to follow some procedure which is really neither one 
nor the other of the two procedures provided by law. 42 An accused can be 
separately tried and convicted for two false statements made on different 
subjects though in one and the same deposition. 43 The same rule applies 
to defamatory words. 

In cases of sedition the printer and publisher are concerned in the same 
transaction in regard to the publication of the seditious matter and they 
may be tried jointly in proper cases. 44 The same rule applies to defamation. 

Where two offences of defamation are committed, one in a village 
where the accused has been publishing libellous allegations against the com¬ 
plainant and the other by posting letters to others in other places, they can- 


40. AIR 1930 Sind 62: 30 Or LJ 1073: 43. -AIR 1927 Rom 1 77 : 28 Cr LJ 373 : 


41. AIR 1932 Nag 158 : 34 Cr LJ 154 : 
141 IC 438 (Samrathmal). 


119 IC 532 (Alt Aid.) 


100 IC 981 : 29 blr 170: 51 BOM 
310 ( Sejmal ). 


42. AIR 1926 All 334: 27 Cr LJ 445 : 
93 10 237 ( Raji-uz-zaman). 


44. AIR 1928 Bom 139 : 29 Cr LJ 683 : 
30 blr 320 (Shanlaram). 
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^ tried together at one place, AIR 
983, which followed 1929 MWN Cr 38. 


ttl 

1957 Mad 572 (Aravamutha) : Cr 


The complaint as made was against all the five accused on the basis that 
they had all joined in a plot to defame the complainant. There was no 
definite accusation of conspiracy, nor was the case tried as a conspiracy. But 
the complaint was that the accused had all been acting together with the 
object of publishing and distributing the notice which was printed by some 
of them arid it was found that the accused were acting together for this 
purpose. The accused who had printed it were charged under Section 501, 
I.P.G., and those who published and distributed it were charged under 
Section 500 but all of them were tried jointly. It was held that the provi¬ 
sions of Section 239 (rf), Cr. P. C. were not violated. AIR 1935 All 769 : 
36 Cr LJ 1296 : 158 IC 39 (Parsotam Das) ; AIR 3930 Sind 62. 

Where in a consolidated charge framed against two accused the different 
words attributed to each accused were clubbed together and the charge was 
vague and general in character, it was held that the accused were "gravely 
prejudiced by the defective charge. AIR 1952 Ori 351. {Sarat Chandra ). 

For Section 239, Cr, P. C., it is enough if the different offences are com¬ 
mitted in the course of the same transaction. The criterion which makes 
a joint trial allowable is what the prosecution case is, not what the result 
may be. Hence, where the prosecution case alleged association and com¬ 
munity of purpose among the accused charged under Sections 500 and 501, 
I. P. C., their joint trial is permissible. 45 The first defamatory statement 
against the complainant was published in the October issue of the magazine 
of the accused and the other four statements were published in the Novem- 
ber-December issue of the same magazine. They were published in quick 
succession. All these statements were intimately connected with one another 
and they had been made in furtherance of a single purpose that of lowering 
the complainant in the estimation of persons and besmirching his character. 
It was held that besides there being proximity of time in publication, the 
statements were not unconnected with each other, one being in reality a 
continuation of the other. All these statements therefore formed one trans¬ 
action and the accused could be tried upon these allegations, for offences 
punishable under Sections 500 and 501. A was the chief editor, proprietor, 
printer and publisher of a magazine and B was its editor. In two successive 
monthly issues some statements defamatory of the complainant were publish¬ 
ed. These statements were found to form one transaction. A was charged 
under Sections 500 and 501, and B under Section 500. It was held that 
the joint trial of A and B for offences mentioned against them was not illegal 
AIR 1949 Cal 567 : 50 Cr LJ 972 ( Biswanath ). " 

Cases of perjury can be committed in course of the same transaction and 
therefore may be jointly tried. Where the offence of verifying a false state¬ 
ment is done jointly by two persons in pursuance of a common object it is 
impossible to hold that these offences are not committed in the course of the 
same transaction. Where therefore the perjury is committed by a witness in 
pursuance of the design and defence set up in the written statement by the 
other, these actions form part of one conspiracy and therefore one transaction 
and the joint trial of such persons is legal. AIR 1936 Nag 263 : 38 Cr LT 
455 (Nathusingh ). " " ' 


45. AIR 1940 Nag 249 : 41 Cr LJ 734 ; 189 IC 382 (Bhagolelal). 
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In a criminal case, before a conviction is recorded, it always has to be 
seen whether the proved or admitted facts bring the case within an exception, 
which takes it out of the offence defined. The burden of proving such facts, 
of course, is on the accused. 56 CAL 1013 (Md. Gul). AIR 1959 Ker 100. 
In dealing with defamation the Penal Code has introduced a series of pro¬ 
visions, adopted partly from the old common law, in the nature of defences, 
but it has not altered the fundamental principle of the criminal law that 
the complainant or prosecution must prove the accused to be guilty, or, in 
other words, the absence of such facts as happen to bring the case within 
either of the defences or exceptions laid down in the section. There is no 
such language as pleadings in a criminal court. The subsequent conduct 
or statement of an accused person may affect his credibility. It cannot 
destroy his right to be assumed an innocent person until his guilt has been 
established without any reasonable doubt, 46 In a complaint for defama¬ 
tion in which the accused is said to have slandered a married woman by 
stating that her husband is impotent and the child born to her was 
by another man, the burden is placed on the accused to establish a plea of 
justification, because the law raises a strong presumption in favour of legiti¬ 
macy. 47 

The burden is cast upon the prosecution to prove absence of good faith. 
48 CAL 388 at p. 417 (Satisk). 

The burden is on accused to prove an exception but he may do so by 
relying on any of the facts brought out in the case even when they do not 
appear in his own statement or defence evidence. Where the Court finds on 
the prosecution evidence itself that the accused is entitled to the benefit of 
certain exception, it should give the accused that benefit even though he 
may not have relied on the exception. Hence where in a prosecution for 
defamation it is found on the facts that the occasion was a privileged one, 
the conviction should not be passed even though accused has not expressly 
relied on this exception. 48 The burden of proving the exception lies upon 
the accused. Hence the burden is on the accused of proving that the 
accused really, honestly and in good faith believed the truth of the accusa¬ 
tion which he made 49 See also 29 ALL 685 ; 17 BOM 573 ; AIR 1927 Bom 
436 ; AIR 1943 Cal 478 ; AIR 1928 Nag 58 : 105 IC 820 ; AIR 1940 Nag 
249 : 41 Cr LJ 734. 

It is not an error in law for a Judge to require a person accused of 
defamation to prove the several distinct imputations contained in a libellous 
article published by him, with the same strictness with which he would be 
required to prove them if he were the defendant in a civil action. 9 BHCR 
451 (. Kikabhai ). 

13«a. Burden of proof of good faith.— See also Note 14 to Section 
499. “The burden of proof will lie sometimes on the person who has made 
the imputation and sometimes on the person on whom the imputation has 
been thrown. If, for example, a public functionary were to prosecute for 


46, 46 ALL 64 * AIR 1924 All 229 (Umed 
Singh)- 

47, 1937 NAG 217: AIR 1937 Nag 122 
( Sukhadayal ), which relied on AIR 1924 
Nag 172 ( Baga Mahar ). 


48. AIR 1936 Nag 119 : NAG 85 : 37 Cr 
LJ 1035 : 164 IC 928 ( Bhaddoo ). 

49. AIR 1939 Rang 371 : 41 Cr LJ 48: 
184 IC 566 (Rasool Bhai). 
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Mffitxation a writer who had described him in general terms as incapable* 
the Court would probably require the prosecutor to give some proof of bad 
faith. If the prosecutor had no such proof to offer, the defendant would 
be acquitted. If the prosecutor were to prove that the defendant had 
applied to him for money, had promised to write in his praise if the money 
were advanced and had threatened to abuse him if the money were with¬ 
held the Court would probably be of opinion that the defendant had not 
written in good faith and would convict him. On the other handy if the 
imputation were an imputation of some particular fact or an imputation 
which, though general in form, yet implied the truth of some particular fact 
which, if true, might be proved, the Court would probably hold that the 
burden of proving good faith lay on the defendant. Thus if a person were to 
publish that a Collector was in the habit of receiving bribes from zamindars 
in his district and were uuable to specify a single case or to give any authority 
for his assertion the Court would probably be of the opinion that the 
imputation had not been made in good faith. Again, if a critic described a 
writer as a plagiarist, the court would not consider this as defamation with¬ 
out very strong proof of bad faith. But if it were proved that the critic 
had interpolated passages in old books in order to bear out the charge of 
plagiarism, the court would doubtless be of opinion that he had not criticised 
in good faith and would convict him of defamation.’* Note R of the framers 
of the Code. 

In a case of defamation Section 105 of the Evidence Act casts the burden 
upon the accused to establish that the publication in question had been made 
in good faith ue. y with due care and caution. It is no defence in the matter 
of defamation for the accused to say that he has acted on the information 
given to him by another, It is for him to establish that the source on which 
he has acted was the proper source on which he is entitled to act and he did 
so with care and circumspection. AIR 1958 MP 216 (T. D . Singh). 

No case can be made out under the general exception of Section 79 
when the plea under the ninth exception to Section 499 has failed, since 
“good faith” must be proved in either case. Section 79 does not limit or 
expand the defence available under the 9th Exception ; and it does not 
apply to a case where the Code expressly provides similar ground of exone¬ 
ration in respect of a particular offence. In a case of defamation, the 
accused has to establish good faith, if he pleads it, as any other fact and the 
question whether he committed a mistake of fact or law does not arise. AIR 
1923 Gal 470 : 24 Cr LJ 248 : 71 IC 792 (Promotka Nath). 

In dealing with the eighth and ninth exceptions the question of good 
faith has to be considered. In determining the question of good faith the 
court should have to take into account the intellectual capacity of the 
accused, his predilections and the surrounding facts. 56 CAL 1013 : AIR 
1929 Cal 346 ( Md . Gul). In a case under Section 500 when it is said to rest 
upon allegation made in petition to a Court, in determining whether due 
care was taken by the accused, allowances should be made for the intelli¬ 
gence of the accused, his capacity to reason, the circumstances under which 
he was placed, and the occasion which necessitated his making the imputa¬ 
tion. When the facts seem to show that the accused being a comparatively 
ignorant and timid man apprehending harassment by the complainant did 
what a man of superior intelligence and knowledge could not have done, 
namely presented a petition, there can be little doubt that he acted with a 
desire to protect himself by an appeal to the Magistrate rather than to 
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injure others and he should not be convicted. 50 There cannot be any rule 
of thumb to determine in particular case whether an imputation is made in 
good faith or not. Good faith is relative to a great extent and must be 
determined by the circumstances under which the imputation was made, the 
social status and level of education of the person, making the imputation and 
his reasoning capacity. That the allegations contained in the statements 
made by the petitioners are not established to be true is not tantamount to an 
absence of good faith. Imputation must be so reckless that good faith must 
be deemed to be totally absent. AIR 1948 Mad 469 : 19 Cr LJ 724 : 1948 
MWN 413 (A. 1/day nr). 

14. Proof.— See also Note 13. In a prosecution for defamation under 
Section 500, the alleged libel accused the complainant, who was a judicial 
officer, of (t) having, upon a particular occasion, used abusive language to 
certain respectable native litigants appearing before him in Court, and (ii) 
having, upon other occasions not specified, treated other respectable natives 
(not named), “in a similar manner”. Thus latter accusation was contained 
in a postscript. The complaint filed by the complainant in the Court of 
the committing Magistrate, and the charge-sheet in which the Magistrate 
committed the defendant for trial, covered the whole of the document 
complained of, except the postscript. At the trial of the case, the defendant 
pleaded not guilty, and also relied on the first, eight, and ninth exceptions 
to Section 499. The prosecution gave evidence to prove that, in making 
the charges contained in the alleged libel, the defendant was actuated by 
express malice toward the complainant. It must be gathered from the docu¬ 
ment complained of as a whole whether it showed a malicious intention or 
not. 7 ALL 906 (Laidrnan ). The question of the physical and moral as 
distinguished from the legal character of he act of a person accused of an 
offence under Section 499 is like those which arise under other sections of 
the L P. G. are to be determined by considerations and inference drawn 
from common experience rather than from rules of legal construction. 
Whether the imputation thus found to have been made, and whether 
the harm thus found to have been the probable or expected result 
were such as to satisfy the definition of the offence of defamation 
would be questions for the judge. If the words or signs employed could 
have legally defamatory sense he would in England according to c Cox v. Lea\ 
LR., 4 Ex., 284 be found to submit them to the jury. The jury instructed 
as to the law would find whether the language as they understood it con¬ 
stituted a wrong, the question of whether the words satisfy the definition 
in this case is one so obviously determinable by the popular sense of the 
language employed that both parties called several witnesses to prove what 
the natural and proper impression was. UC 140 ( Pitamber ). Where a 
defamatory statement is published in a newspaper, any exception on the 
ground of good faith or public good fails. UC 769 ( Leandro ). 

M-a. Proof of actual words. — See also Note i 1. Where a charge 
of defamation is based on an answer to a question much turns upon the 
precise form of question and the precise form of tin* answer, if a court: is 
■not satisfied on these matters, u is impossible to maintain a conviction, it 
is not sufficient for a Court to come to the conclusion that substantially 
something or other was said. The Court must be satisfied that certain 
words were used. 


50. AIR i929 Cal 779 ( Mali}. 
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There is no universal rule that in a defamation case the accused can¬ 
not be convicted unless the actual words used by the accused are proved. 
No doubt, when the question whether certain words used are defamatory 
depends solely on the shade of their meaning in the context in which they 
were used, then it is very essential to prove the exact words used by the 
accused as also the exact context in which they were spoken. But the exact 
words used and their context are not material in a case where a sufficiently 
clear account of the purport of the defamatory remarks would be enough 
to iind the accused guilty. 

Field, further that the dismissal of the complaint on the ground that 
all the persons who were present at the time the accused was alleged io 
have made the statement were not examined and that there was a possibility 
of the complaint having been filed for an ulterior purpose was wholly un¬ 
warranted in the circumstances of the case. AIR 1958 MP 83. ( Mohanlal ). 

Mere publication of an imputation concerning any person does not of 
itself constitute defamation. A person is not guilty of defamation unless 
he intends that the words spoken should harm a person or knows or has 
reason to believe that his words would harm such persons. It is difficult 
to base a conviction for a defamation when the precise words uttered by 
the accused are not before the Court. It is not sufficient for a Court to 
come to the conclusion that substantially something or other was said. 
If a Court is not satisfied on these matters, it is impossible to maintain a 
conviction. AIR 1941 Pat 9 : 41 Cr LJ 814 : 190 IC 33 ( Jainarain ). 

While it cannot be laid down, as a universal proposition, that in no case 
where the actual words used have not been proved a conviction for defama¬ 
tion by word of mouth cannot be maintained, it must be conceded that in 
the majority of cases it should be so. When the question arises as to whether 
the words used were intended to harm or had the effect of harming the 
reputation, the court must be put in possession not only of the words used, 
but also of the context in which they were used, in order to find the inten¬ 
tion and the effect of the words. If the court should accept, instead of the 
words and the context, the “impression” (of the words’ used, and of the 
general conversation) “left on the minds of the witnesses”, it would be 
yielding its own duty to witnesses, with the result that the accused person 
will have no benefit of the opinion of the court itself. The observations of 
their Lordships of the Privy Council in the case of ‘Rainy v. Bravo’ (1872) 
LR, 4 PC 287, are highly relevant to this case. In the case itself, a 
retrial was ordered on the ground that the principal witness, attempted to 
state the words used in the note destroyed (containing the libel), and not 
merely the impression of the purport. 51 ALL 313 ( Bholanath ). 

14-b. Legal proof of publication.— It was incumbent on the pro¬ 
secution to prove that the petitioner made or published the imputation 
complained of notwithstanding that the petitioner when examined under 
Section 342, Cr. 1. C. admitted the publication, as a gap in the prosecution 
evidence could not be filled up by such a statement. A Magistrate is not 
entitled under Section 342, Cr. P. C., to put questions to" the accused if 
the prosecution has not let in evidence implicating him in the offence with 
which he is charged, and answers to questions put in contravention of that 
section are not admissible in evidence against the accused. 51 In a defama¬ 
tion case, it is incumbent on the prosecution to prove affirmatively that the 


5!. 4 LAH 55 : AIR 1923 Lah 225 (Dm Dyal). 
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housed published the libel complained of, as this is one of the essential 
facts necessary to establish the guilt of the accused. Admissions made by 
an accused in answer to questions put by the Court, under Section 342, Or. 
F. C., cannot be utilized by the prosecution to fill up gaps in its own evidence. 
An admission made by an accused before the start of proceedings against 
him may be proved just as much as an admission by the defendant in a 
civil suit under Section 21 of the Evidence Act. But as there are no plead¬ 
ings in a criminal case similar to those in civil proceedings, the mere fact 
that the accused did not in his written statement deny a certain fact (*\ <?., 
the publication by him of a libel) does not justify the inference that he 
admitted that fact. 12 Cr LJ 585: 36 MAD 457: 12 IC 961 : 10 MLT 
506 : (1911) 2 MWN 576 {Jeremiah). 

To prove publication of a libel through newspapers it is sufficient to 
prove that the paper was delivered within the postal area over which the 
Court had jurisdiction and it need not be proved that the article was read 
by some particular person. The analogies of letters sent through the post 
to private persons and no proof tendered at the trial that the addressee 
had read the contents are not good analogies as newspapers are governed by 
different rule. Newspaper is a commodity meant for reading and it should 
be assumed that it was so read. AIR 1928 AU 222 : 26 ALJ 196 : 115 IC 
872 (Jhabbar Mai). 

15. Conviction.—Every publication or circulation of libel consumes 
a fresh and distinct act and therefore a separate offence for which there can 
be a conviction. 52 When in appeal from a conviction under Section 182, 
I. P. C., the appellate Court altered the conviction to one under Section 
500, I. F. C., it was held that this was within the competence of the appellate 
Court, notwithstanding that there was in existence no complaint by the 
person aggrieved. Under the circumstances of the case there was not so 
material a difference between the two offences, both arising out of the 
same facts, as would necessarily lead to the conclusion that the accused had 
been prejudiced by the alteration of the finding by the appellate Court. 53 
Conviction under Section 500 is illegal when a complaint by some person 
aggrieved is not made ; a letter of the Prosecuting Inspector cannot be 
treated as an adequate complaint where the aggrieved Sub-inspector made 
no complaint since there is no authority for holding that his official superior 
could take action. 54 P was convicted on the charge of instructing the law¬ 
yer, to put defamatory questions. The conviction on the evidence of the 
lawyer is unsustainable, as lie having acted as lawyer to the petitioner is 
debarred under Section 126, Evidence Act, to disclose the instructions given 
to him. 55 

16. Section 560 and Section 95.—The letter written by one brother 
to another and relied upon as containing defamatory imputations contained 
the following passage ; “What is the idea of sending a registered letter to 
ManghanmaPs children? They have many supporters, still you are the 
eldest amongst the seven brothers, but there has been none who is such a 
great traitor, worthless swine, and mean fellow, and a donkey. I warn you 
that if you take any further step I shall batter every bone in your body.” 
It was held that the letter only embodied certain recriminations by one 


52. AIR 1935 Nag 90 : 155 IC 450: 36 
Cr IJ 744 (Diwan Singh ). 

53. 25 ALL 534 (Gur JVarain Prasad). 

54. AIR 1923 Qudh 4 : 23 Cr LJ 641 : 


69 IC 81 (Gay Barhai). 

55. AIR 1950 Mad 537 : 51 Cr LJ 1243 
(2) 1950 MWN 344 (K. Apfiayja). 
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brother to another and that the case was so trivial that it was covered by 
Section 95. AIR 1943 Sind 196 : 45 Cr LJ 105 : 209 IC 234. 

17. Punishment. —At a time when Hindu-Muhammadan differences 
were very actue a Muhammadan editor published an article under the guise of 
rumour containing defamatory matter against the complainant who was of per¬ 
fectly good character, perfectly good reputation, respected in the town in which 
he lives, a man of position and a man very closely identified with the activities 
of the Hindu religion. In the article he was charged with having poisoned his own 
son and of having done that because the son had wished to become a convert to 
Islam. On being asked by several persons as to what the publication in the 
newspaper meant, the complainant wrote a letter to the accused in which 
he set out forcibly, but quite properly, his feelings of the false and malicious 
and defamatory attack which had been made upon him and the members 
of his family. He set out certain conditions upon which he would refrain 
from seeking his remedy against the accused in the civil and criminal Courts. 
Thereupon the accused, instead of expressing at once by a personal letter 
and in his paper the utmost regret for its publication wrote a letter aggra¬ 
vating the magnitude of the offence. It was held that the sentence of six 
months 5 simple imprisonment, was not in any degree adequate for the offence 
committed and that a more severe sentence, should have been passed. 56 An 
editor of a newspaper who at a time of intense communal tension first publi¬ 
shes a false and fabricated account of an innocent social function in terms 
calculated to stir up communal feelings and then maliciously and incorrectly 
gives out that the false information on which the publication was based, had 
been supplied by a person who had in fact never done so, cannot be lightly 
dealt with. But where the editor is a mere tool in the hands of a proprietor 
who bears ill-will towards the complainant, and the proprietor admits that 
he wrote the article, lenient view should be taken in awarding punishment, 
though the mere circumstance that such an editor is not the writer of the 
article or is a dummy editor is no ground by itself for reduction of the 
sentence. AIR 1928 Lah 865 : 29 Cr LJ 684 (Aziz Ahmad). Apology is a 
mitigating factor. 57 

Mere admonition was held sufficient in the case of defamation alleging 
illegitimacy. 58 

Where the accused had not been prompted by any malice or ill-will nor 
had they acted with wanton carelessness in allowing the mischievous state¬ 
ment to be at large without contradicting the same but on the other hand 
promptly published the contradiction the very next day, it was held that a 
fine of fifty rupees was sufficient to meet the ends of justice. AIR 1958 MP 
216; (T. D. Singh). 

Courts should, at t he time of passing sentence, keep in view the position 
of the parties. 59 It is not a pleasant thing for one man to say to another 
that his father is an opium consumer and his mother a prostitute but, when 
these words are uttered, in the heat of passion it cannot be said that a serious 
case of defamation has arisen which calls for a severe penalty 40 The f^aper 
in which the publication was made, was a weekly newspaper, and probably 
of a poor circulation. The petitioner had not been shown to be a habitual 
blackmailer; he had also tendered a written apology'., though a qualified 


56. AIR 1928 All 321 : 26 ALJ 509 (Md. 
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It was held that the imprisonment that he had 
already undergone and the sentence of line would be sufficient to act as an 
eye-opener and would meet the ends of justice. The object of the com¬ 
plainant was attained by getting a decision that the publication of the im¬ 
putations was defamatory, and that had been held in unequivocal terms. 
Relief for damages can more appropriately be obtained by the Civil remedy 
available to the aggrieved party. The sentence of 2 months was consequent¬ 
ly reduced to the imprisonment already undergone (one week) and a fine of 
Rs, 300. AIR 1952 Pep 165 (T. G. Goswami ). 

18. Libellous matter. —See also Note 2 to Section 501. Where cer¬ 
tain passages in a book are found to be defamatory, an order directing the 
destruction of all the copies of the entire book is illegal. Only the pages con¬ 
taining the objectionable passages should be destroyed. 61 Courts may refuse 
to accept petitions containing defamatory and irrelevant allegations. See 15 
BOM 488 (Clive). 

50 i. Printing or engraving matter known to be defa¬ 
matory.— Whoever prints or engraves any matter, knowing or 
having good reason to believe that such matter is defamatory 
of any person, shall be punished with simple imprisonment for 
a term which may extend to two years, or with fine* or with 
both. 

1. Printing or engraving matter known to be defamatory — 

Every word in the section and all its ingredients are important. Defamation 
is explained in Sections 499 and 500. See AIR 1960 HP 19 (Samar Chand). 

Having reason to believe—Accused cannot be held to know matter in 
a language he does not know. 02 

See AIR 1962 Ori 197 in Note 22 to Section 499. 

In a prosecution for offences under Sections 501 and 502 of the Penal 
Code filed by a complainant against the editor of a daily newspaper, if the 
contents of the various items of news published in the newspaper are more 
or less similar and relate to the same person, each one of them separately and 
collectively may form the subject of one charge. On the other hand, if the 
said publications deal with different allegations or aspersions in respect of 
the same person, each of them would form the subject of a separate charge 
and cannot be considered as one transaction and combined at one trial. 63 

See AIR 1966 Punj 93 in Note 1 to Section 500. 

2. Destruction of libellous matter. —“On a conviction under the 
Indian Penal Code, Section 292, Section 293, Section 501 or Section 502, the 
Court may order the destruction of all the copies of the thing in respect of 
which the conviction was had and which are in the custody of the Court or 
remain in the possession or power of the person convicted.” Section 521 (1), 
Cr. P. C. 

3. Model charge. —You—on or about—at—(printed) (engraved) 
matter to wit—knowing or having good reason to believe that such matter is 


■61. AIR 1940 Mad 953 : MWN 332 : 42 62. AIR 1961 Ker 141 ( Sankaran ,). 

Cr LJ 119 : 191 IC 84 (C. Veerabhadra 63. AIR 1965 All 439 (Vishan Sarup v. 

Rao). Nardeo Shastri). 



expressing regret. 





OF CRIMINAL INTIMIDATION, INSULT & ANNOYANCE 

ifflaairtitory of PO atid thereby committed an offence under Section 501, 

X.P.G........ 

502. Sale of printed or engraved substance containing 
defamatory matter. —Whoever sells or offers for sale any 
printed or engraved substance containing defamatory matter, 
knowing that it contains such matter, shall be punished with 
simple imprisonment for a term which may extend to two years, 
of with fine, or with both. 

1. Sale of printed or engraved substance containing defamatory 
matter. —Every word in the section and all its ingredients are important. 
See Notes l and 2 to Section 501. 

2. Defamatory matter.— Defamation is explained in Sections 499 
and 500. 

3. Knowing that it contains such matter. —This knowledge has to 
be proved for a conviction v>*der Section 502. Such knowledge may ordin¬ 
arily be inferred from the faci f'f publication of matter which is defamatory. 
1891 PR 8 ($. D< Singh). 

4. Model charge.— -You — on or about — at — (sold) (offered for sale) 
printed or engraved substance to wit—, containing defamatory matter know¬ 
ing that it contains such matter and thereby committed an offence under 
Section 502, I. P. C ... 

Chapter XXII 

OF CRIMINAL INTIMIDATION, INSULT 
AND ANNOYANCE 


an- 


503. Criminal intimidation.— Whoever threatens 
other with any injury to his person, reputation or property, or 
to the person or reputation of any one in whom that person is 
interested, with intent to cause alarm to that person, or to cause 
that person to do any act which he is not legally bound to do, 
or to omit to do any act which that person is legally entitled to 
do, as the means of avoiding the execution of such threat, commits 
criminal intimidation. 

Explanation .—A threat to injure the reputation of any 
deceased person in whom the person threatened is interested, 
is within this section. 

Illustration 

-i, for the purpose of inducing ft to desist from prosecutin r a civil suit threatens to 
burn ft's hnuse. A is trinity of criminal intimidation. 


SYNOPSIS 


1. Criminal intimidation . 

2 . Whoever. 

3. Threatens another with any injury to his 
person , reputation or property . 

3a. Threat of social boycott. 


4. Or to the person or reputation of any one- 
in whom that person is interested. 

5. With intent to cause alarm to that person, 
f). Or with intent to cause that person to dr 

any act which he is not legally bound to do. 



Or to omit to do any act which that person 
is legally entitled to do. 
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8. As the means of avoiding the execution of 

1. Criminal intimidation. —Every word in the section and all its 
ingredients are important. See also Explanation and illustration. The head¬ 
ings of Notes 3 to 8 are the ingredients of this offence. Section 506 provides 
for punishment of criminal intimidation. The harm of injury threatened 
must be illegal. Section 44. 1897 UBR 359 (JVga Skive). A threat made to 
d with the intention that it should reach P, is a threat to R 1 Weir 623 
( Palani ). Section 503 does not apply to a threat of injury made by P which 
he was not in a position to put into execution. The injury need not be one 
to foe inflicted by P personally. 48 MAD 774 (D. Ayym ). See Note 1 to 
Section 507. See AIR 1960 SC 154 in Note I to Section 506. 

Threat must be made to the complainant personally or if made to a 
third person, it must be made with intent that he should communicate it to 
the complainant. If D conveys threats to the pleader of C who is executing 
a decree against him, he may be reasonably presumed, in the absence of 
evidence to the contrary, to intend those threats to be communicated by the 
pleader to his client. 5 CPLR 50 (Syed Afd .). The threat must be a threat 
communicated or uttered with the intention of its being communicated 
to the person for the purpose of influencing his mind, 15 CAL 671 
(G. C. Sen), 

Q. threatened X and his daughter with injury to their reputation by 
publication of indecent photographs of the daughter with intent to force 
X to pay “hush money 5 ’. Q was guiitv of criminal intimidation. AIR 1960 
SC 154 (R. C. Arora)/ 

The offence of criminal intimidation, requires both a person to be 
threatened and another in whom he is specially interested. Then there 
must be the intent to cause alarm to the former by a threat to him of injury 
to the latter. The intent itself might be complete, though it could not be 
effected. But the existence of the interest seems essential to the offence, as 
also and equally to the attempt at the offence, since, otherwise the attempt 
would be to do something and constituting an offence. No criminal liability 
can be incurred, under the I. P. C. by an attempt to do an act, which, if 
done, would not be an offence against the Code. In the present case, therefore, 
if the accused was not guilty of committing criminal intimidation, because the 
act intended and done by him lacked an ingredient of that offence, he could 
not be guilty of an attempt at that offence. 11 BOM 376 .(Mangesk ). 

Q a sick man aged 74 cannot be convicted if his words that he will 
kill complainant did not alarm anyone present. 64 

2. Whoever.— The actual accused person in the petition of complaint 
is a Firm. It is quite obvious that a Firm cannot commit an offence under 
Section 506. Even if S & M were guilty of the crime of intimidation there 
were no materials before the Magistrate to show that either of the directors 
had anything to do with it. 65 Section 503 applies to a threat by persons of 
one community to those of another. UC 273 (Arninkhan ). 

3. Threatens another with any injury to his person, reputatio n 
or property.— Section 503, a section which deals with illegal threats to a 


64. 1964 (J) Cr LJ 255. 

65. AIR 1937 Gal 367 : 41 CWN 831 : 170 IC 367: 38 Cr LJ 924 (T. G. Studdert). 
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goon’s reputation and property with the criminal intention of causing the 
person threatened to be in alarm or with the criminal purpose of inducing the 
person threatened to refrain from some course or to do something which he 
is not legally bound to do by law. It is not a very happily worded section 
from the point of view that it is very easy to understand like so many 
amended sections of the Penal Code which endeavour to reproduce with 
accuracy well known offences which have been dealt with for years in English 
Common law. But it is quite impossible to apply that section to the action 
of professional advisers endeavouring to protect their lay clients from what, 
they are of the opinion, amount to criminal attacks of defamatory character. 
By no possible stretch of imagination can the letter from the solicitor of D to 
P written under the instructions of Z), warning Pilot to defame D by circulars, 
be regarded as a threat within the meaning of Section 503. 09 The gist of 
the offence, is the effect which the threat is intended to have upon the mind 
of the person threatened, and it is equally clear that before it can have any 
effect upon his mind it must either be made to him by the person threatening 
or communicated to him in some way. 15 CAL 671 (Gunga Chunder ). AIR 
1959 Mad 342 (A. Chettiar ). See also Note 1. 

Section 503 has no application where the accused is charged with hav¬ 
ing threatened the police in general. But where the intention of the speaker 
a t a public meeting was to threaten the members of the police force stationed 
in Malabar and particularly in a certain town in Malabar with injury to 
their person, reputation or property, the speaker is guilty of an offence under 
Section 503. Whether as a matter of fact any one was actually frightened 
or not cannot affect the question of the liability under Section 503. It is the 
intention of the speaker that has to be considered in deciding whether what 
he stated comes within the mischief of Section 503. Nor is it necessary for 
the speaker to know that any member or group of persons who are intended 
to )§:' frightened by the speech, was present among the audience. 67 A threat 
of getting a police constable dismissed from the police service is not a threat 
of injury as is punishable under Section 506. 20 BOM 794 (D. H, Dani ). 

President of a self-constituted Arbitration Court caused a notice to be 
served over signature to a certain person requesting the latter to be present 
on a given date and arrange for amicable settlement of a certain claim. 
The notice stated that if the defendant did not attend and answer the claim 
on that date, the suit would be decreed ex parte. It was held that a threat 
of a decree is threat of harm to an individual in his person, reputation or 
property. That the tribunal is incompetent to execute its decree is im¬ 
material. Section 503 says nothing about the capacity of the person mak¬ 
ing the threat to carry it into execution. Nor does the section say anything 
about the effect upon the person threatened, and whether or not the com¬ 
plainant knew that the notice was innocuous is equally immaterial. A 
decree of a Civil Court harms an individual against whom it is made in his 
person, reputation or property. It might be more strictly accurate to say 
that the harm is caused by the probable legal consequences of a decree. 
Consequently a threat of a decree is a threat of harm to an individual in 
his person, reputation or property. Notice cannot be construed as a threat 
of such harm as the Tribunal was incompetent to execute its decree. 


66. AIR 1937 Cal 367 : 41 CWN 831 : 
170 IC 367; 38 Cr LJ 924 (r. G. 
Studdert). 
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3EMt is immaterial. 68 Threat under bad temper is not necessarily offence 
under Section 189, but under Section 503. 60 Where D went to C, the 
brother of an adult woman, and told him that he had come from the Sarkar 
and would get him six months 5 imprisonment if C did not let his sister go, 
it was held that these words of D did not constitute either criminal intimida¬ 
tion, within the meaning of Section 503 (there having been no threat of an 
injury in the sense of the Code), or any other offence known to the law. 70 
To constitute that offence, it must be shown that the accused threatened 
another with “injury 55 . The term “injury 55 denotes in the I.P.C. “any harm 
illegally caused 55 . If the accused was in vitrue of his office entitled by the 
usage of his caste to pronounce sentence of excommunication, and in good 
faith pronounced that sentence on the complainant, who, he had reason to 
believe, was subject to his jurisdiction it cannot be held he threatened to 
cause complainant any harm illegally when he informed him of the conse¬ 
quences the sentence of ex communication entailed on him, those conse¬ 
quences being such as ordinarily attend excommunication. 6 MAD 381, 394 
(S. V. Sankara). In order to convict a person of criminal intimidation under 
Section 506, it must be found that there was a threat by him to another 
person of injury to his person, reputation or property, or to the person or 
reputation of anyone in whom that person is interested. 30 CAL 418 
(J. Pattak). Prohibition from importing for one year the articles with which 
the shop dealt would, in <he ordinary course of business, cause injury to the 
property of the shopkeepers, and the threat came within the definition of 
criminal intimidation. 53 ALL 407 (Raghubar Dayal). D F told C, a mem¬ 
ber of their caste, that he should give up his field or else they would put him 
out of caste. It was held that this did not amount to criminal intimidation. UG 
37 {Alya Dhurmd) ana UC 850 ( Vanamali ). A mere threat to bring a matter before 
thecaste in order to getone expelled does not amount to criminal intimidation. 
IJC 186 {Fakirappa ). The harm threatened must be illegal. 1897 UBR 359 
(Nga Shwe ). See Section 44, Threat to ruin another with cases is not criminal 
intimidation, if the cases were not false because the harm, although caused 
from an improper motive, would not be caused illegally. If the threat had 
been to ruin C with false cases, it would amount to criminal intimidation. 30 
CAL 418 : 7 CWN 116 (J. Pattak). An advice given to others not to trade 
with P is an injurious act. But it is not threat, and the harm caused is only 
to P’s opportunities of future gain and not to property already possessed by 
P . Section 5 j 3 does not apply where D advises others not to trade with P. 
Oudh SC 146 ( Ghisamal ). Communication by D that he is going to take 
revenge by false complaints does not amount to threat or criminal intimida¬ 
tion. A threat will not amount; to an offence unless made with intent to 
cause alarm, 2 blr 55 ( G . R. Thosur). Two brothers B and D quarrelled ; B 
ran and fetched a sword, but it was snatched from his hands before he had 
occasion to use it and till then theie was nothing to show that B used any 
threat, although when he was seized and disarmed he threatened to kill D if 
he was free. It was held that B was not guilty under Section 506 as the 
words used by him were uttered under circumstances which negatived any 
intention to intimidate. 1882 PR 45 ( Dataram). To decide whether a threat 
of sentence of excommunication of C unless C abstains from certain acts, 
amounts to an offence, the Court must inquire (1) whether the acts inhibited 
are such as C was legally entitled to do ; (2) whether the ecclesiastical autho¬ 
rity has jurisdiction to pronounce on their illegality ; (3) if it has authority 


m. AIR 1923 Cai 590 :72 IC 508:24 
Or LJ 396: 27 CWN 479 (Pri/anath- 
Guptn). 


69. AIR 5 936 All 171 (Muhammad Ahmad). 

70. 8 BHCR 101 {Moraba). 
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X&^onoance a sentence of excommunication and if it has acted in good faith 
and under a misapprehension of law. The proper course for the magistrate 
is to postpone the trial till C has proved in a civil Court the incompetence of 
the ecclesiastical authority to exercise the powers it has assumed and the 
legality of the rights asserted. 8 MAD 140 ; 2 Weir 249 (Paul Be Cruz). 

The Constable had been sent to fetch to the Police Inspector, some per¬ 
sons from whom the latter wished to make enquiries. The Constable and 
the persons whom he was taking were threatened by D. It was held that D 
was guilty under Section 506 which punishes criminal intimidation. UC 850 
(Purshotam) . A sub-inspector of police investigating a charge of theft requires 
no warrant to enable him to search a house which he suspects to contain 
stolen property. But in making such a search he is bound to comply with 
the provisions of Section 103 of Cr. P.C, and if he attempts to make a search 
without any search-witnesses being present, the owner or occupier of the 
house is justified in resisting the attempt so far as to exclude him from the 
house. The owner or occupier is not, however, justified in using any more 
force than is necessary for such purpose. 42 ALL 67 (Ninnal Singh). A 
Municipal Commissioner threatened a butcher who had purchased a cow 
that if the latter bought the cow, he would have him sent to the jail and 
would make it impossible for him to continue to live within the municipality. 
It was held that the threat amounted to an offence of criminal intimidation 
under Section 503. 102 IC 557 : 28 Cr LJ 589 (jYand Kishore). 

See also 1964 (2) Cr LJ 85 (Chand). 

3-a. Threat of social boycott.— The threat of a social boycott is not 
a threat to a man's peison or reputation unless it is accompanied by some¬ 
thing more directly affecting his character as an individual 71 Threat of 
social boycott to follow labourers and threat to deprive them of services of 
barber and washerman if they served mirasdar until better conditions are 
secured is no offence under Section 506. 50 Cr LJ 797 : AIR 1949 Mad 546 : 
1948 (2) MLJ 522 : 1948 MWN 814 (Selathu). 

4. Or to the person or reputation of any one in whom that per¬ 
son is interested. —A threat to P may be of injury to (i) his person, (it) 
reputation or (Hi) property. It may also be of injury to (i) the person or 
(h) reputation of anyone in whom P is interested. The injury which is 
threatened may be to P himself or to peison in whom P is interested. If it 
is to a person in whom P is interested it must be a threat of injury to the 
person or reputation only. If the threat is to P himself in addition to threat 
of injury to person or reputation, it may also be a threat of injury to pro¬ 
perty. 

1 he accused sent a fabricated petition to the Revenue Commissioner, 
S. D., containing a threat, that if a certain forest officer were not removed 
elsewhere, he would be killed. As the person to whom the petition was 
addressed, was not interested in the person threatened, the act intended and 
clone by the accused did not amount to the offence of criminal intimidation 
within the meaning of Section 503. 11 BOM 376 ( Mangesh ). 

5. With intent to cause alarm to that person.— See Note 1. The 
communication by a person that he is going to take revenge by false com¬ 
plaints cannot amount to threat or criminal intimidation. A threat, in order 


71, 32 Cr LJ 1176 AIK 1931 Lah 288 : 134 IC 495 (Ghuiam Muhammad ). 
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indictable, must be made with intent to cause alarm to the complai¬ 
nant. 2 blr 55 (G. R. Thosur). 

Before an offence of criminal intimidation can be made out, it must be 
established that the accused had an intention to cause an alarm to the com¬ 
plainant. Mere threats given by the accused not with an intention to cause 
alarm to the complainant but with a view to deterring him from interfering 
with what the accused believed to be his exclusive right of passage through 
the door would not constitute an offence of criminal intimidation. 72 

The gist of the offence is the effect which the threat is intended to have 
upon the mind of the person threatened. Therefore, the threat must be 
either made to a person or communicated to him in some way before it can 
have any effect on the mind. 15 CAL 671 (G. C. Sen). 

6. Or with intent to cause that person to do any act which he 
is not legally bound to do.— See Notes 3 and 5. 

7. Or to omit to do any act which that person is legally entitled 
to do.— See Notes 3 and 5. 

8. As the means of avoiding the execution of such threat.— See 

Notes 3 and 5. 

9. Attempt.— See 11 BOM 376 in Note 1. 

504. Intentional insult with intent to provoke breach 

of the peace. —Whoever intentionally insults, and thereby gives 
provocation to any person, intending or knowing it to be likely 
that such provocation will cause him to break the public peace, 
or to commit any other offence, shall be punished with imprison¬ 
ment of either description for a term which may extend to two 
years, or with fine, or with both. 


SYNOPSIS 


1. Intentional insult with intent to provoke 


4. Intending or knowing it to be likely that 
such provocation ivill cause him t> break 
the public peace or to commit nny other 
offence. 


breach of the peace, 
la Section 95 may be applied . 

2. Intentionally insults . 

3. And thereby gives provocation to any person. 
3a Provocation must be in the presence. 


5. Complaint. 

6. Charge. 


I. Intentional insult with intent to provoke breach of the 
peace. —Every word in the section and all its ingredients are important. 
The ingredients of the offence are the headings to Notes 2, 3 and 4. 

Mere use of abusive and insulting language, such as sala (wife’s brother), 
haramzada (base-born or bastard), soor (pig), baper beta (son of the father, 
that is, ironically, bastard), apart from defamation, is not actionable irres¬ 
pective of any special damage. 26 CAL 653 FB ( G . C. Mitter). An insult 
even if a gross one is not an offence in itself under Section 504. What is 
punished under this section is something very much graver than that. 73 
Section 504 provides a remedy for abusive and insulting language, and it 


72. AIR 1964 JK 4 (Abdul Rehman). 1932 Bom 193 ; AIR 1959 Ori 155 ; 

73, AIR 1942 Mad 672 : 44 Or LJ 10 : AIR 1955 Assam 211 ; 1949-1 MLJ 

203 1C 321 (AUipurm). See a!$o AIR 445 ; 1949-2 MLJ 767. 
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■fgq&res. an intention to insult and thereby to give provocation to the person 
insulted and an intention that such provocation should cause or the know¬ 
ledge that provocation is likely to cause the person so insulted to break 
the public peace or commit any other offence. Where the complainant 
came to the shop and there became engaged in a dispute with the owner 
as a result of which he was asked to leave the shop, it was held that it did 
not justify a conviction under Section 504. 74 Section 504 does not confine 
insult to spoken words as distinguished from words written in a letter. A 
person is within the ambit of Section 504 not only if the provocation offered 
by him is of such a character as to cause the person provoked to commit a 
breach of the peace but even if it is of such a nature as to cause him to 
commit any other offence. 75 A person also comes within the ambit of 
Section 504, if the provocation offered by him is of such a character as to 
cause the person provoked kt to commit any other offence”, and hence a 
complaint made under that section should not be dismissed in limine on the 
ground that the provocation offered was not likely to cause the breach of 
public, peace. 76 


it may be, is not sufficient to bring the 
v. Venkatasubhamrna , (1942) 2 M L J 101 


A mere insult, however gross 
case within Section 504. Subbiah 
relied on. 

Mere breach of good manners or remarks couched in uncultured 
language does not come under Section 50L 7 7 

There must be intention to provoke or knowledge that it is likely to 
provoke is necessary. 78 

To constitute an offence under Section 504, there must be a likelihood 
of the breach of the peace as a result of the provocation caused by the 
alleged insult, and the likelihood of the breach of the peace must be imme¬ 
diately after the provocation or so soon afterwards thai it must form part of 
res gestae. A letter written by a father from the moffusil to his daughter in 
Madras though it may constitute an insult to the daughter and her husband 
would not constitute and offence under Section 504. 1949-1 MLJ 445 

(Marcqyar v. Ismail ). 

The offence contemplated in the section is a serious one, as is indicated 
by the fact that it is made punishable with a term of two years’ rigorous 
imprisonment. It is obviously intended to deal with persons who are as 
responsible for breaches of peace or the commission of offences as those who 
openly abet or incite them. AIR 1942 Mad 672 : MVVN 437 : 44 Cr LJ 
10 : 203 IC 321 (Allipuram). 

Advocate, who has enmity with witness whom he insults in cross-exami¬ 
nation can be convicted under Section 504 as, his case is not covered by 
Section 95. 79 

1-a. Section 95 may be applied —If the words “you are telling a lie’ 
are uttered the principle of law dtminimis non curat lex in Section 95 may be 
applied and the person who used the words may be acquitted. AIR 1954 
Cal 288 : Cr LJ 800 ($. Jash). 1949-1 MLJ 445. 


74. AIR 1935 Sind 107 (1) : 158 IC 608 : 
36 Cr LJ 1461 ( Chainraj Vuliram). 

75. 32 blr 103 (Silvester Vaz) which fol¬ 
lowed 28 Cr LJ 172 (Gut Muhammad >. 

76. AIR 1927 Lah 129 (2) : 28 Cr LJ 


172 : 99 IC 604 (Gut Muhammad ). 

77. AIR 1960 Ker 236 (Abraham). 

78. AIR 1960 Ker 236 (Abraham). 

79. AIR 1964 My* 285 (Bheema v. Venkal 
Rao ). 




THE INDIAN PENaL CODE 


[S. 504, N- 



2. Intentionally insults.™ See also Notes 1 and 3. It is not every 
intentional insult which is criminally punishable under Section 504 : it must 
be shown /hat the accused intended, or knew it to be likely, that provoca¬ 
tion (b>? (he insult) would cause the person insulted to break the public 
peace or to commit some other offence. The law makes punishable an 
insulting provocation which under ordinary circumstances would cause a 
breach of the peace to be committed, even though in the particular case the 
person insulted does not commit a breach of the peace. 80 An insult is no 
less intentional because it is incidental to another insult or even to another 
statement or proceeding which is not insulting. But. to insult another inten¬ 
tionally is not an offence punishable under Section 504 unless the inten¬ 
tion is to provoke the person insulted into breaking the public peace, by 
assaulting him or getting him assaulted or reviliing him in loud and angry 
tones or in any other way or unless there is knowledge that such a disturbance 
is a probable result of such an insult. 81 

An insult even if a gross one is not an offence in itself under Section 
504. What is punished under this section is something very much graver 
than that. 82 Public peace can be broken by angry words as well as by 
deeds. 4 blr 78 ( Chunibhai '). 


Where D was convicted on an indictment charging him with having 
unlawfully and maliciously written and published to a young woman of 
virtuous and modest character a defamatory letter concerning her character 
for virtue and modesty it was held that the conviction could be sustained, 
as under those circumstances, the defamatory letter might reasonably tend 
to provoke a breach of the peace. According to the English law defamatory 
matter even if published only to the person defamed will support an indict¬ 
ment if it might reasonably and probably tend to provoke a breach of the 
peace. See Halsbury's Laws of England , Vol. XVIII, para. 1216. 88 In order 
to constitute an offence under that section it is necessary to show that the 
accused intentionally insulted and thereby provoked some person intending 
or knowing it to be likely that such provocation would cause him to break the 
public peace or commit any other offence. So that first of all there has 
got to be an intentional insult, and that, insult has got to be intended or known 
to be likely to provoke a breach of the public peace or some other offence. 
We are not concerned with any breach of good manners. Section 504 does 
not make it an offence io use abusive language which may lead to a breach 
of the public peace. There must be an intentional insult. Now an insult 
may be offered by words or conduct, when the charge is of an insult by 
words, the words must amount to something more than what in English law 
is called “mere vulgar abuse”. If abusive language is used in such circum¬ 
stances that the Court comes to the conclusion that it cannot possibly have 
been understood by those to whom it was addressed to have been intended, 
to be taken literally, then the language cannot be held to amount to an 
intentional insult. No doubt the use of abusive language may form an 
important part of an insult by conduct. 56 BOM 196 (P. Rangel ). The 
words uttered being mere vulgar abuse, the complaint under Section 504 
should have been dismissed at the outset on the principle tQ De minimis non 
curat lex”, which is contained in Section 95. 84 One of the essential elements 


80. 

81. 

82 . 


ISCrLJ 17 : 36 10849: 21 CWN 
qs • 24 CLT 137 (Jdykrishna Samanta). 
AIR 1924 Nag 121 (2) : 25 Cr LJ 
1079 :81 1C 903 (Ri M. Siffles). 

AIR 1942 Mad 672 : 44 Cr LJ 10 : 


203 IC 381 (. Allipuram ). 

85). 32 blr 103 {Silvester Vaz). 

84, 37 Cr L J 296 : 160 IC 420 (]) 
NLJ 170 (J. Mash Fireman). 
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igW ......... 

constituting the offence under Section 504 is that there should have been 
an act or conduct amounting to intentional insult. Where that act is the use 
of abusive words, it is necessary to know what those words were in order 
to decide whether the using of those words amounted to intentional insult. 
In the absence of those words, it is not possible to decide whether the ingre¬ 
dient of intentional insult is present. 85 Where seven person going upon the 
land of another deliberately prevented him from irrigating his fields, and, 
when remonstrated with used abuse and threatened to strike, it was held 
that they intended to convey insult and their conduct was calculated to 
provoke a breach of the peace, and that therefore, they were guilty of am 
offence under Section 504. 86 During a discussion between the bill-collector 
and the complainant the former shouted “Shameless fellow, I will shoe you.” 
It was held that no offence under Section 504 was committed. 87 A police 
Constable asked the complainant not to create any disturbance on a public 
road.. Upon .the complainant’s declining to do so. he demanded his name 
and address, which were not given. The constable thereupon abused, 
arrested and dragged the complainant tothe Police Chowkey ; and detained 
him there till his name and address were ascertained. The police constable 
was, on these facts, convicted of offence under Sections 2/0, 323 and 504. 
It was held that the convictions under Sections 220 and 323 could not stand ; 
but that the accused was rightly convicted of an offence under Section 504, 
as he was found so have addressed the complainant as “soowar 5 *. 5 blr 597 
{Gooiab Rasul). The word (behoda) is an offensive expression. AIR 1934 
Nag 239. 

The word £ kirar 5 may sometimes no doubt have a somewhat contemp¬ 
tuous signification, Aroras are kirars, though no doubt they may not be 
pleased to be called so. Galling an Arora a kirar is no offence under Sec¬ 
tion 50 4. 88 The offence of calling a man ‘beiinah’ and ‘badmash’ would fall 
under Section 504 and not under Section 500. 89 Excluding a person from 
the use of a well is not an offence under Section 504. 1083 PR 3 ( R . Dita). 

The complainant was talking loudly and disputing about transaction 
with one of the witnesses in this case, in the public street, and the accused 
asked him not to make a disturbance there. The complainant thereupon, 
thinking that he was being insulted by the accused protested whereupon 
the accused thinking that his authority as a police constable doing his duty 
had been defied asked the complainant, after failing to obtain his address, 
to go to the Chowkey with him. High words passed between both and the 
accused used abusive language to the complainant, who would not go 
to the Chowkey. The Policeman pushed him and dragged him to the 
Chowkey. The case has been magnified, the first charge of corrupt and 
and malicious confinement must fail ; and so also the second charge of 
voluntarily causing hurt must fail. But the third charge of intentional 
insult must be sustained, as the evidence is that the accused used abusive 
words. We think it is highly probable that he did use the words imputed to 
him. 5 blr 597 [Gooiab], 

3. And thereby gives provocation to any person. —See also Notes 2 
and 5. Section 504 refers to an insult intentionally inflicted, and which 


■85. 48 Cr LJ 970: 1947 MWN 279: 
1947 tl) MLJ 359: 60 LW 271 
(A". Vcnkataratnam ). 

86. AIR 1917 Pat 658 : 39 IC 303 : 18 
Cr L J 463 {Habib Khan). 

87. AIR 1940 Mad 681; 42 Cr L J 48 : 


190 IC 630 : 1940 MWN 390 (Pichai 
Pilloi). 

88. AIR 1922 Lah 255 : -23 Cr LJ 171 
(H. Af. Baksh). 

89. AIR 1922 Lah 459 (1) (Bakhtawar 
Lai). 
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. was likely to result in a breach of peace. It is not intent to insult, to deprive 
person of an expected feast by throwing a shoe at a ca^te dinner and the 
insult, if any, would have been incidental and not intentional 24 ALL 155 
(Moti Lai). 

An insult even if a gross one is not an offence in itself under Section 504, 
What is punished under this section is something very much graver than 
that. 

The offence contemplated in the section is a serious one, as is indicated 
by the fact that it is made punishable with a term of two years’ rigorous 
imprisonment. It is obviously intended to deal with persons who are as 
responsible for breaches of peace or the commission of offences as those who 
openly abet or incite them.® 0 

Whatever the previous provocation may be, a man who pulls the beard 
of a Muhammdan in the public street, intentionally insults him and thereby 
causes him provocation, knowing that such provocation is likely to cause the 
victim to break the public peace. AIR 1925 AH 318 (1) : 86 IC 79 : 26 
Cr LJ 703 : 23 AIJ 73 (Bhagwan Das). 

3-a. Provocation must be in the presence.— -The gravaman of the 
offence under Section 501: lies in the utterer provoking the victim by his 
words to commit an im nediaie breach of the peace That can only occur 
if he utters the words in the pres nee of the victim or has them conveyed to 
him by letter or messenger, and not in a case where the victim is told about 
them without the utterer asking them to be conveyed to him. Few sane 
persons will commit a breach of the peace on mere hearsay evidence of 
abuse, and without even verification. If there is no evidence to show 
that the utterer asked the persons before whom he uttered the abuse to 
convey his insulting words, uttered in his absence, to the complainant, there 
is no offence committed, under Section 504. Such a request is essential, 
to make a pima facie case under Section 504. 91 A mere insult, however gross 
it may be, is not sufficient to bring the case within provisions of Section 501. 
The likelihood of the breach of the peace contemplated by Section 504 
must be immediately after the provocation or so soon afterwards that it 
must form part of res gestae* 2 Where D in the course of addressing a meet¬ 
ing abuses certain persons who are not present at the meeting his conviction 
under Section 504 cannot be sustained. 93 

4. Intending or knowing it to be likely that such provocation 
will cause him to break the public peace or to commit any other 
offence. —See also Note 5, Insult must be with intention to cause provoca¬ 
tion to break peace. Mere bad manners do not amount to offence. 94 Mere 
abuse unaccompanied by an intention to cause a breach of the peace or 
knowledge that a breach of the p* ace is likely dots not come within Section 
504. But an insult which under ordinary circumstances would be likely to 
provoke the person insulted to cause a breach of the peace is within the 
provisions of the section although the person insulted may have been reduced 
to a state of abject terror so as to render improbable that he would commit 
a breach of the peace. The insult again may be of such a character that a 


90. AIR 1942 Mad 672 (Subbiah v. Venkata 
Sabbamma) : 1942-2 MLJ 101 : 35 
MLW 421 : 1912 MWNf 437: 1942 
M Cr 101 : 44 Cf LJ 10. 

91. 51 Cr LJ 704: AIR 1950 Mad 273 
(At. Munuswami), 1949-2 MLJ 707. 

92. 51 Cr LJ 173 : AIR 1949 Mad 760 : 


1949 MWN 323 (M. L Maracayar) 
which relied on AIR 1942 Mad 672. 

93. AIR 1941 Mad 683 : 196 IC 171 : 42 
Cr LJ 827 (V. S. Prasad). 

94. AIR 1920 Ail 10 : 56 1C 435 : 21 Cr 
451 ( Rahim Baksh). 
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pgfsbn of ordinary temperament would not complain of the abuse and the" 
abuse might come within the terms of Section 95. Where D was tried and 
convicted on an indictment charging him with having unlawfully and 
maliciously written and published to a young woman of virtuous and modest 
character a defamatory letter concerning her character for virtue and 
modesty it was held that the conviction could be sustained as under those 
circumstances, the defamatory letter might reasonably tend to provoke a 
breach of the peace. According to the English law defamatory matter even 
if published only to the person defamed will support an indictment if it 
might reasonably and probably tend to provoke a breach of the peace. See 
Halsbury’s Laws of England, Vol. XVIII, para. 1216. 32 blr 103 (Vaz). 

Intention to provoke breach of public peace or knowledge of its proba¬ 
bility is essential. AIR 1924 Nag 121 (2) : 25 Cr LJ 1079 : .81 IC 903 
(R. M. Siffles). To constitute an offence, under Section 504, it is sufficient 
if the insult is of a kind calculated to cause the other party to lose his tem¬ 
per and say or do something violent. The public peace can be.broken by 
angry words as well as by deeds. 4 blr 78 Ifhunibhai) • Section o04 is 
intended to deal with persons who are as responsible for breaches of peace or 
the commission of offences as those who openly abet or incite them. 05 For 
an offence under Section 504, mere abuse will not do without an intention to 
cause a breach of the peace or knowledge that a breach of the peace is likely. 
39 MAD 561 ( K. Aiyar). The word “behoda” is undoubtedly an offensive 
expression when it is uttered in the course of a debate, specially so when it is 
addressed to a person who occupied the responsible and respectable position 
of the president of the meeting. Having regard to the occasion in which the 
offensive words were used and the effect it produced immediately upon the 
non-applicant, the inference drawn by the two Courts below that they were 
used by the accused with the intention of insulting the non-applicant 
knowing that he would be provoked to cause breach of the peace, was quite 
legitimate and proper. AIR 1934 Nag 239 : 151 IC 777 : 35 Cr LJ 1420 
( M . Jagoba). AIR 1924 Nag 121 : 25 Cr LJ 1079. 

To constitute an offence under Section 504, it is sufficient if the insult is 
of a kind calculated to cause the other party to lose his temper and say or do 
something violent. The public peace can be broken by angry words as well 
as by deeds. 04 

If abusive language is used intentionally and is of such a nature as 
would, in the ordinary course of events, lead the person insulted to break the 
peace or to commit another offence under the law, the case is not taken out 
of the purview of Section 504, merely because the insulted person exercised 
self-control, or being terrified by the insult, or over-powered by the persona¬ 
lity of the offender, did not actually break the peace or commit another 
offence. 14 LAH 92 [Kanshi Ram). AIR 1959 Ori 155. AIR 1932 Bom 
193 AIR 1955 Assam 211. The law makes punishable the insulting provo¬ 
cation which, under ordinary circumstances, would cause a breach of the 
peace to be committed, and the offender is not protected from the conse¬ 
quence of his acts because the person insulted became too terrified to accept 
the provocation in the manner intended, 10 MAD 353 ( Jogayya ). In deal¬ 
ing with Section 504, the Court has not to Judge the temperament or the 
idiosyncrasies of the individual concerned. It should try to find out what 
in the ordinary circumstances would have been the effect of the abusive 


95. AIR 1942 Mad 672 : MWN 437 : 44 
Cr LJ 10 -.203 IC 321 ( Allipurm ). 
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atiguage used. Where there is no doubt that the abusive language used 
might ordinarily have resulted in broken limbs or at least in an affray and 
consequent breach of the peace an offence under Section 504 is committed. 97 
An offence under Section 504 does not necessarily involve breach of the 
peace. It involves only an intention to provoke a breach of the “public 
peace”. Such an offence cannot be said to be one “involving a breach of 
the peace”, and if a conviction takes place under Section 504, and no other 
section, an order under Section 106, Gr. P. C., cannot properly be made. 98 
In order to sustain a conviction under Section 504, it is sufficient for the 
complainant to prove that the abusive language was such as would ordinarily 
provoke the man or woman of his or her position to commit a breach of the 
peace. The mere forbearance of the person insulted being provoked is not 
sufficient to protect the offender. 98 Insult should be delivered to person 
insulted with intention that he may be provoked to commit offence. 1 
Accused said to an Assistant Sub-Inspector of Police during an investigation : 
“You are a tyrant. Justice cannot be expected from you.” It was held that 
police are entitled to all legal support in the execution of their duties, but 
that words such as these are not likely to cause a police officer of the rank of 

A.S.I. to commit a breach of the peace and that though the act of abusing 

them is most reprehensible, it does not in general necessarily involve an 
offence under Section 504. s 

Mere abuse or even hurling of intentional insults and causing provoca¬ 
tion thereby would not constitute an offence under Section 504. It is 
necessary that insults by which provocation is caused should either be 
intended or known to be likely to lead to a breach of the public peace or 
the commission of some other offence by the person insulted. The inten¬ 
tion is a very necessary part of the offence. Without it, the insults, however 
provocative they may be, will not bring the offender within the mischief 
of Section 504. The complainant’s reaction to the insult is not material. 
He may be a law abiding citizen. He may have been terror-struck. He 
may have found it difficult to retaliate. These circumstances do not deter¬ 
mine whether it was known that the insult would be likely to lead to a 
breach of the peace or not. 3 Abuse to the complainant involving aspersions 
on the chastity of his mother and sister does fall within Section 504. AIR 
1956 Bom 239 ( Kurbanali ). 

In AIR 1952 Bom 193, the accused was in a meeting of a certain limited 
company consisting of some fourteen members. He muttered the words, 
“You damn bloody bastard? and cads.” It was held that a mere breach 
of good manners does not constitute an offence under Section 504. Insult 
may be offered by words or conduct. When the charge is an insult by 
words, the words must amount to something more than what in English 
law is called “mere vulgar abuse”. If abusive language is used in such 
circumstances that the Court comes to the conclusion that it cannot possibly 
have been intended, and cannot have been understood by those to whom 
it was addressed to have been intended, to be taken literally, the language 


97. AIR 1930 Lah 344 (2) : 32 Or LJ 62 : 99. 

127 IC 860 ( Guranditta) which relied on 

10 MAD 353 and 1 UBR 290. 1. 

98. 7 LK 573 : AIR 1932 Oudh 33 : 135 

IC 691 : 33 Or IJ 193 (Sadho Ram) 2. 
which relied on 35 • CAL 315 ; 26 
MAD 469; AIR 1921 Lah 96; 30 3. 

CAL 93 ; 29 MAD 190 ; 30 CAL 366 
and AIR 1930 Cal 802. 


1952 MWN 236 : AIR 1953 Mad 413 
(S. Copal). 

AIR 1939 Pat 27 : 39 Cr LJ 980 : 177 
IC 896 ( Gaurishankat). 

AIR 1935 Pesh 122 : 157 IC 753 : 36 
Cr LJ 1210 (AW Khan). 

AIR 1955 Assam 211 : Cr LJ 1318 
(.Mohammad Sabed). 




Note 6] of criminal intimidation, insult & annoyance 

qatulbt: be held to amount, to an intentional insult. Beaumont, C.J, had 
iio doubt that the use of the abusive language may form an integral part 
of insult by conduct but he found that in the case before him, there was 
nothing insulting in accused’s conduct apart from the language used. He 
did not adopt a loud and insolent tone and indeed did not intend his 
remarks to be heard. In these circumstances, the intention to insult was 
not imputed to him. He further held that the insult was not known by 
the accused to be likely to lead to a breach of public peace or any other 
offence. He did not consider it likely that the persons present at the meeting 
would so far lose control of themselves as to commit a breach of the public 
peace when they had got the chairman of the meeting in control and 
capable of dealing with the matter. Even a gross abuse is not an offence 
in itself under Section 504. What is punished under this section is some¬ 
thing very much graver than that. AIR 1942 Mad 67 : 44 Cr LJ 10. In 
dealing with Section 504, the Court has not to judge the temperament or 
the idiosyncracies of the individual concerned. It should try to find out 
what in the ordinary circumstances would have been the effect of the 
abusive language used. Where there is no doubt that the abusive language 
used might ordinarily have resulted in broken limbs or at least in an affray 
and consequent breach of the peace an offence under Section 504 is com¬ 
mitted, AIR 1930 Lah 344. In Goolab Rasul , (5 Bom LR 597) the 

complainant was addressed as ‘SoowarL He was convicted under Section 
504. An offence under Section 504 does not depend upon the mere sensi¬ 
tive feeling of the offended but upon the intention or knowledge of the 
offender. Such provocation as may lead the person insulted to cause a 
breach of the peace could not have been intended and could not even be 
regarded as likely when the insult is conveyed by a letter. AIR 1935 Cal 
736 : 37 Cr LJ 183. Mere vulgar abuse does not amount to an insult or 
offence under Section 504. AIR 1950 MBh 25. It cannot be laid down 
as a rule that use of a particular kind oflanguage or the mere use of abusive 
language puts the case outside the ambit of Section 504. If the words 
used are insulting and cause provocation, the offence would be constituted 
if the requisite intention or knowledge is proved by the circumstances of the 
case. AIR 1955 Assam 211 (Mahammad Sabed). 

5. Complaint. —It is necessary that the actual words used or sup¬ 
posed to have been i\sed by the accused which the complainant understood 
to be words of insult should be mentioned in the complaint. In the second 
place, the words used which amounted to intentional insult should be such 
as to give provocation for the commission of a breach of the peace. Where 
no allegation has been made in the complaint that the intentional insult 
was such a$ to give provocation for any breach of the peace, Section 504 
has no application at all. AIR 1955 Fat 453 : Cr LJ 1382 (IT. P, Sinha). 

6. Charge. —The Head Constable M was examined on oath as a 
witness at the trial and in bis statement he has given in detail the alleged 
abusive language to which he took exception. These words were also 
mentioned in the report of the police on which the proceedings were started 
by the Magistrate. The accsued was, therefore, perfectly aware of the 
words complained of, for the alleged use of which he was being tried. The 
failure of the Magistrate to specifically mention the objectionable words 
in the charge has caused no prejudice to the petitioner. It is conceded that 
he was not taken by surprise in his defence and there is no reason to sup¬ 
pose that he was in any way misled by this technical defect in the frame 
of the charge. 9 LAH 280 (S. Lai). 



THE INDIAN PENAL CODE 


[S. 505, No- 



.The charge should follow the wording of the section. See Appendix 
‘Charge’. Particulars must be given wherever possible. Particulars must be 
given of the insult. Ratanlal’s charge does not state that particulars must be 
given of the insult. Gour’s charge says ‘intentionally insulted AB by using 
the following words to wit 5 (Set them out). But Gour himself has stated in 
his commentary that insult may be offered by word or deed. Gour’s charge 
is therefore defective as it makes reference to insult by words only. See 4 blr 
78 in Note 2. 

Model charge.—You—on or about—at—by—(here give particulars of 
the insult) intentionally insulted and thereby gave provocation to PQ_, intend¬ 
ing or knowing it to be likely that such provocation will cause him to break 
the public peace or to commit aay other offence and thereby committed an 
offence under Section 504, I. P. C. 

505. Statements conducive to public mischief. —Who¬ 
ever makes, publishes or circulates any statement, rumour or 
report,— 

(a) with intent to cause, or which is likely to cause, any 

officer, soldier, sailor or airman in the Army, Navy 
or Air Force of India to mutiny or otherwise disre¬ 
gard or fail in his duty as such ; or 

(b) with intent to cause, or which is likely to cause, 

fear or alarm to the public or to any section of 
the public whereby any person may be induced 
to commit an offence against the State or against 
the public tranquillity ; or 

( c) with intent to incite, or which is likely to incite, any 

class or community of persons to commit any 
offence against any other class or community, 

shall be punished with imprisonment which may extend to three 
years, or with fine, or with both. 

Exception. —It does not amount to an offence, within tile 
meaning of this section, when the person making, publishing or 
circulating any such statement, rumour or report, has reason¬ 
able grounds for believing that such statement, rumour or report 
is true and makes, publishes or circulates it without any such 
intent as aforesaid. 


SYNOPSIS 


1. Statement conducing to public mischief. 

2, Section 505 must be construed strictly. 
2a. Section 505 is not unconstitutional. 


i. Exception . 

5. Complaint. 

5. Model charge. 


3. Fomenting strikes. 

1. Statement conducing to public mischief*— Every word in the 
section and all its ingredients are important. The section was amended in 
1898 by Act 4 of 1898. In his speech, the Law Member said, “As the clause 
now stands, it need cause lib apprehension to any speaker or journalist who 
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leaks in good faith. The clause does not strike at mischievous and mend¬ 
acious reports generally. It is aimed only at reports calculated to produce 
mutiny or to induce one section of the population to commit offences against 
another. If a man takes upon himself to circulate such a report, he surely 
cannot complain if he is asked to show that his intentions were innocent and 
that he had reasonable grounds for believing the report. 59 Gazette of 
India, 1898, Pt. VI, p. 26. It is not an offence to express grievances against 
local authority. 4 

Words that he will kill uttered by an old and sick man should not end 
in conviction if none of the persons present was alarmed by the threat. 5 

Any definite or ascertainable class of citizens e. g. the class which reveres 
Mahatma Gandhi can be a class. 8 

2. Section 505 must be construed strictly. —Sections like 505 of 
the I.P.C., which deal with the liberty of the subject, must be construed very 
strictly in favour of the defence. 1937-1 GAL 309 (Shibnath). 


-AIR 1962 SC 955 (Kedar 


2-a. Section 505 is not unconstitutional. 

Nath) : 1962 (2) Cr LJ 103. 

3. Fomenting strikes.— Sub-section ( c ) of Section 505 is directed 
towards preventing clashes between real classes and real communities and 
not purely imaginary people. A speech by which the speaker is trying to 
foment a strike, when no strike has yet been started and is attempting to 
incite the prospective strikers against what are commonly known as black¬ 
legs, does not come under sub-section (e) of Section 505 but under Section 
117. 1937-1 CAL 309 ( Shibnath ). 

4. Exception.— See the Exception. The fact that the article in a news¬ 
paper was not conducive to an improvement in the feelings of the two com¬ 
munities towards one another is no ground for conviction under Section 
153-A or Section 505 because even if it was not, the prosecution has to 
establish that it was published with intent to incite Hindus against 
Muhammadans to stir up feelings of hatred and enmity between the 
two communities. The act of recalling to the mind of the Hindus of 
a place, the painful experiences of people of their community in other places 
would naturally have the effect of embittering their feelings against the 
alleged oppressors, but those, who suffer have the right to complain, and if 
the complaint is made in a sober language and is free from exaggerations and 
incisive comments, it can lawfully be published, for the consideration of 
public officers and others concerned with a view to their taking necessary 
action to prevent a repetition of what had previously taken place. AIR 
1924 Lah 502 : 81 IC 624 : 25 Cr LJ 976 : 6 LLJ 162 ( Deshbandhu). 

5. Complaint. —A complaint made by order of or under authority 
from the State Government or some officer empowered by the State Govern¬ 
ment in this behalf is necessary. See Section 196, Or. P. C* 

6. Model charge. —You—on or about—at—made, published or cir¬ 

culated statement, rumour or report, to wit—(here give particulars of the 
statement, rumour or report) [here copy clause {a) or clause (b) or clause ( c) 
of Section 505] and thereby committed an offence under Section 505, 
I.P.G. 


4. AIR 1960 Ori 65 (Kali Charon). 

5. 1964 (1) Or LJ 255 ( Jogendra ). 


1963 Jab LJ 915^1962 MADHYA 
PRADESH 449. 
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— 506. Punishment for criminal intimidation. —Who¬ 

ever commits the offence of criminal intimidation shall be pu¬ 
nished with imprisonment of either description for a term which 
may extend to two years, or with fine, or with both ; 

If threat be to cause death or grievous hurt, etc.—and 

if the threat be to cause death, or grievous hurt, or to cause the 
destruction of any property by fire, or to cause an offence pu¬ 
nishable with death or imprisonment for life, or with imprison¬ 
ment for a term which may extend to seven years, or to impute 
unchastity to a woman, shall be punished with imprisonment of 
either description for a term which may extend to seven years, 
or with fine, or with both. 


SYNOPSIS 


1, Punishment for criminal intimidation. 

Criminal intimidation of each person is a 


4. Punishment. 

5. Cognizable. 

6. Me del charge. 


distinct offence. 


3. Withdrawal of prosecution. 

1. Punishment for criminal intimidation. —Every word in the sec¬ 
tion and ail its ingredients are important. Criminal intimidation is defined 
in Section 503. See commentary on Section 503. 

The charge against was that committed criminal intimidation by threa¬ 
tening X and his daughter with injury to their reputation by publication of 
indecent photograph of the daughter with intent to cause alarm to them. 
The evidence disclosed that the real intention of Q was not so much to cause 
alarm only as to force acts to pay 4 ‘Hush money/'. Q, was convicted under Sec¬ 
tion 506. It was contended before the Supreme Court in appeal that on 
the finding of the Magistrate Q.could only be found guilty of the offence under 
Section 384 read with Section 511. Held (i) that it was not unoften that 
a particular act in some of its aspects came within the definition of a parti¬ 
cular offence in the Penal Code, while in other aspects, or taken as a whole, 
came within another definition. There were obvious differences between 
the offence of extortion as defined in Section 383 and the offence of 
criminal intimidation as defined in Section 503. On the finding (f was 
guilty of criminal intimidation. 

■■{ti); It was true that the charge as framed against ££'was not as clear as it 
might have been, But in the absence of any prejudice caused to by 
reason of tire defect, if any, in the charge as to the intent of £), the conviction 
could not be attacked as illegal. 7 

2. Criminal intimidation of each person is a distinct offence.— 

Iff) threatens three persons arid criminally intimidates them at the same 
time, ££may be prosecuted separately and convicted separately in respect 
of each of the three offences which are distinct. 9 WG 30 (Goolzar Khan). 

3. Withdrawal of prosecution.—The composition entered into 
between the parties cannot affect the revival of the prosecution if that should 
otherwise be though t necessary. Withdrawal from the prosecution in such a case 
has not, according to Section 188, Cr. P.G. the effect of an acquittal. 

7. AIR 1060 SC 154 {Romesh Chandra). 
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T BOM 64 ( Devamma ). Although an offence under the latter portion of 
Section $06, I.P.G. cannot be legally compounded under Section 345, Cr. 
P.C., yet a withdrawal from the prosecution may be allowed in a proper 
case, and in such case 1 BOM 64 ( Devamma ) would apply. UC 

330 (Vithoba). 

4. Punishment.—The theory of deterrent punishments should not be 
loosely put into practice and the principles upon which alone deterrent 
penalties should, as a rule, be inflicted should be clearly comprehended. 
AIR 1922 Pat 14 : 22 Gr LJ 679 : 63 IG 615 {Gossain Missir). 

5. Cognizable.—Section 10 of Criminal Law Amendment Act 23 of 
1932 enables provincial governments to make certain non-cognizable and 
bailable offences, cognizable and non-bailable. Bombay Government has 
made Section 506 cognizable and bailable in the cities of Bombay, Ahmeda- 
bad, Poona and Sholapur. G.N.H.D.S.D. 7753 dated 27-12-32 B.G.G. 
Part I, p. 2925, and 2596. 

6. Model charge— You — on or about — at — threatened PQ with 
injury (to his person) (to his reputation) (to the person of RS in whom P(l 
was interested) (to the reputation of RS in whom PQ was interested) to wit—" 
[here give particulars of the threat] with intent [to cause alarm to PQ] [to 
cause PQ to do an act to wit—which he was not legally bound to do, as 
the means of avoiding the execution of such threat] [to cause PQ[ 
to omit to do an act to wit—which PQ, was legally entitled to do, 
as the means of avoiding the execution of such threat] and further the threat 
was to cause—[here give particulars if the threat is of any of the descriptions 
in the 2nd para, of Section 506] and thereby committed an offence under 
Section 506, LP.C. ... 

Note —Retain only the brackets applicable. 

507. Criminal intimidation by an anonymous com¬ 
munication. —Whoever commits the offence of criminal intimi¬ 
dation by an anonymous communication, or having taken pre¬ 
caution to conceal the name or abode of the person from whom 
the threat comes, shall be punished with imprisonment of either 
description for a term which may extend to two years, in addition 
to the punishment provided for the offence by the last preced¬ 
ing section. 

1. Criminal intimidation by an annoymous communication-- 

Every word in the section and all its ingrediens are important. For a convic¬ 
tion under Section 507, I. P. C. it must be shown that the accused committed 
criminal intimidation by using threats of injury which be was in a position to 
put into execution. The injury need not be one to be inflicted by the 
accused himself personally, but it is enough if he can cause it be inflicted by 
another. Hence a person who extorts money by sending anonymous letters 
as if from God, conveying threats of divine punishment if a specified sum of 
money be not paid to a certain person identifiable by the description given 
in the letters, cannot be convicted under Section 507 as it does not lie in bis 
power either to inflict threatened punishment, or cause it to be inflicted. 48 
MAD 774 (D. Ayyar ). 
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— 508. Act caused by inducing person to believe that he 

will be rendered an object of the Diving displeasure — 

Whoever voluntarily causes or attempts to cause any person to 
do anything which that person is not legally bound to do, or to 
omit to do anything which he is legally entitled to do, by induc¬ 
ing or attempting to induce that person to believe that he or 
any person in whom he is interested will become or will be 
rendered by some act of the offender an object of Divine displ¬ 
easure if he does not do the thing which it is the object of the 
offender to cause him to do, or if he does the thing which it is 
the object of the offender to cause him to omit, shall be punis¬ 
hed with imprisonment of either description for a term which 
may extend to one year, or with fine, or with both. 


Illustration *r 


(a) A sits dkurna at door with intention of causing it to be believed that, by so 

sitting, he renders Z an object °* Divine displeasure. A has committed the 
offence defined in this section. 

(b) A threatens Z that, unless Z performs a certain act, A will kill one of A's own 

children, under such cricumstances that the killing would be believed to render 
Z an object of Divine displeasure. A has committed the offence defined in this 
section. 

1. Act caused by inducing person to believe that be will be 
rendered an object of Divine displeasure. —Every word in the section 
and all its ingredients are important. See Illustrations. See also AIR 1964 
Ori 1 (Raj Raj Deb): (1962) CUT 699. 

2. Will be rendered by some act of the offender an object of 
Divine displeasure. —For the application of Section 508, it is necessary that 
there should be some act contemplated to be done in future by the offender. 
The words “by some act of the offender” should be read along with the 
expressions “will become” and “will be rendered” in the section. 

It is a very special and its words must be carefully scrutinized. The 
section requires that by some act of the offender the person warned must 
be led to believe that he will become or will be rendered an object of divine 
displeasure. I was first inclined to think that the words “by some act of 
the offender” was to be read only with the words “will be rendered” 
immediately preceding them and not with the words “will become” but on 
further consideration I am satisfied that it is not a right view. The former 
words should be read with both the expressions “will become” and “will be 
rendered” as otherwise it will unduly enlarge the scope of the section. That 
some future act on the part of the offender is necessary to make the section 
apply is the view taken in 6 MAD 381 (Sankara). 

The offence under Section 508 is not made out where it is not the case 
that the accused was going to do something in the future to bring Divine 
displeasure on Jaffar. 8 A mere threat at large that if a debt (which is not 
due) is not paid, then by the operation of divine laws, by the working out of 
destiny or karma, displeasure will fall upon the debtor is not sufficient to 
attract Section 508 because Section 508 contemplates that the person inten¬ 
ded to be harmed will be made the object of Divine displeasure by some act 


8. 48 MAD 774 : AIR 1925 Mad 480 (Doraswamy) which followed G MAD 381 (Sankara). 
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of the offender. Nor does such a threat come within the purview of Section 
383 or 385. 9 The accused notified to the complainant that, in consequence 
of an act of the complainant, he, in the exercise of his functions had declared 
him an outcaste, and intimated to him that until he had purged himself by 
penance and had been received back into caste by the accused, the temporal 
disqualifications of an outcaste would attach to him. The accused did not 
threaten the complainant that he would do any act to render him an object 
of Divine displeasure. As the spiritual superior of the complainant, he passed 
on him a temporal sentence, which is customarily pronounced on those who 
violate caste usages but offered to restore him to caste privileges on submis¬ 
sion. To constitute the offence punishable under Section 508 it must be shown 
that the respondent threatened to do a future act or illegally to omit to do 
an act, and that by such threat he induced or attempted to induce the person 
threatened to believe that by that act or illegal omission the person threate¬ 
ned, or some one in whom the person threatened was interested, would 
become an object of Divine displeasure. 6 MAD 381 (Sankara). Where 
the accused voluntarily attempts to cause a person to omit to do what he was 
legally entitled to do by attempting to induce the latter to believe that he 
would otherwise be rendered by an act of the accused an object of Divine 
displeasure, the accused commits the offence under Section 508. UG 376 
(. Mhadnack). The complainants are warned that, if they persist in a certain 
course of conduct, they will be excommunicated. A person who is excommu¬ 
nicated does not become an object of Divine displeasure by the act of the 
priest who pronounces the sentence. 8 MAD 140 ( Decruz ). 

3. Model charge.—You—on or about—at—(voluntarily caused) (at¬ 
tempted to cause) PQ [to do something to wit—which P£) was not legally 
bound to do] [to omit to do something to wit—which he was legally entitled 
to do] by inducing or attempting to induce PO to believe that [ PQ ] [RS in 
whom PQ, was interested] will become or will be rendered by some act of 
yours an object of Divine displeasure (if he does not do the thing which it 
was your object to cause him to do) (if he does the thing which it was your 
object to cause him to omit) and thereby you committed an offence under 
Section 508, I. P. C... .. 

Note.—Retain only the brackets applicable. 

509. Word, gesture or act intended to insult the mod¬ 
esty of a woman.-— Whoever intending to insult the modesty 
of any woman utters any word, makes any sound or gesture, or 
exhibits any object, intending that such word or sound shall be 
heard, or that such gesture or object shall be seen by such wo¬ 
man, or intrudes upon the privacy of such woman, shall be 
punished with simple imprisonment for a term which may extend 
to one year, or with fine, or with both. 

1. Word, gesture or act intended to insalt the modesty of a 
woman. —Every word in the section and all its ingredients are important. 

Section 509 makes intention to insult the modesty of a woman the 
essential ingredient of the offence. 5 blr 502 (Phiaz Mohamad). 

2. Intending to insult the modesty of any woman. —In the 

absence of any reasonable and probable suggestion as to what the intention 



9. 1944 KAR 146 : AIR 1944 Sind 203 ( Tanumal). 
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the entry into a woman’s apartments could have been, the only rational 
inference, under the circumstances, must be that it was made with the inten¬ 
tion of committing some offence in relation to the wife of tire complainant, 
the least heinous of which would be one under Section 509 that is, intrusion 
upon her privacy to insult her modesty. 22 CAL 391 (. Balmakand ). Section 
509 makes intention to insult the modesty of a woman the essential ingredient 
of the offence. This intention was held wanting where the accused in the 
middle of the night entered the room of a woman, with whom he had 
previous acquaintance, and who used to speak to strangers and give pan 
supari to visitors. 5 blr 502 (Phiaz Md). See AIR 1961 All 131 in Note 12 
to Section 376. 

In order to constitute an offence under Section 509, there must be 
some individual woman or women whose modesty has been outraged and 
though it is not necessary that individual woman should herself make a 
complaint, there must be an allegation that the action complained of, has 
insulted the modesty of some particular woman or women and not merely 
of any class or order or section of women, however small. If any person 
insults the modesty of women in general, there are provisions in the Police 
Act which could adequately be applied to him. AIR 1925 Sind 271 : 26 
Cr LJ 901 : 86 IC 968 (/Chair Md.). 

/), the landlord of a house in which he occupied the lower flat, was 
found at midnight in the room of C, his tenant, upstairs in which C and his 
wife were sleeping. It was held that the intention of D could not have 
been innocent and that the least possible culpable intention was that of 
committing an offence under Section 509. 22 GAL 391 (Balmakand). 

3. Utters any word, makes any sound or gesture or exhibits 
any object.— -The sending by post of a letter containing indecent overtures 
to a woman can amount to an offence punishable under Section 509. No 
doubt the word ‘exhibit’ does ordinarily express the idea of actually show¬ 
ing a thing to a person. On the other hand such showing need not be 

immediate.In the present case the accused did not himself go to the 

complainant and show her the letter, but he employed the agency of the 
Post Office for the purpose of securing its receipt by her. .. .The fact that 
the accused used these means for letting the complainant see the letter, 
instead of himself taking it and showing it to her, is immaterial. The 
maxim qui facit per alium facitper se is one entirely applicable to the present 
circumstance. 

No doubt, the word ‘exhibit' does ordinarily express the idea of actually 
showing a thing to a person. On the other hand such showing need not be 
immediate. It was admitted by Mr. Sopher that ‘exhibit’ was practically 
equivalent to the word ‘expose’. A thing can be exhibited to a person 
although at first it may be wrapped in something which prevents that person 
from actually seeing the object contained in the wrapper. Thus it has been 
held in England that the words “exposed for sale” contained in Section 6 of 
the Margarine Act, 1887, are not limited to such an exposure as would 
enable purchasers to see the margarine itself, but would cover (he case of 
margarine which is wrapped in paper so as to be invisible to the purchaser : 

1 QJB 41 ( Wheat v. Brown). 50 BOM 246 (Tarah Das). 

A letter is undeniably an object and to the word “exhibits” one of two 
meanings may be attached, one of which is ‘exhibition in a public place'. But 
it is clear from the other words of section, “intrudes upon the privacy of such 
woman” that this is not the meaning of the word “exhibits” in the section. 




only other meaning that can attach to it is “displays or causes to oe 
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seen” by the woman, not necessarily in a public place. Therefore what the 
accused did by posting to her the letter appears to be an action which falls 
within the pur view of the section. 50 BOM 246 ( Tarakdas ). 

D, in the middle of the night effected an entry in a room occupied by 
four women. On an alarm being given and an attempt made to capture him he 
escaped. D was convicted under Section 456. It suggested that D entered 
the room probably for the purpose of prosecuting an intrigue with one of the 
women. There was no evidence that he had been invited by her to go there. 
It was held that the facts proved were good evidence of an intent and of an 
intrusion of privacy within the meaning of section 509. 22 CAL 994 ( Pre- 

manando ). 

4. Model charge. —You—on or about— at— intending to insult the 
modesty of the woman PQ (uttered any word to wit—intending that such 
word shall be heard by PQ) (made a sound to wit —intending that such sound 
shall be heard by PQ) (made a gusture to wit — intending that such 
gesture shall be seen by PQ) (exhibited an object to wit — intending that such 
object shall be seen by PQ) (intruded upon the privacy of PQ) and thereby 
committed an offence under Section 509, I. P. C. 

Note.—Ratain only the bracket applicable. 

510. Misconduct in public by a drunken person* 

Whoever, in a state of intoxication appears in any public place, 
or in any place which it. is a trespass in him to enter and there 
conducts himself in such a manner as to cause annoyance to any 
person, shall be punished with simple imprisonment for a term 
which may extend to twenty-four hours, or with fine which may 
extend to ten rupees, or with both. 

1 Misconduct in public by a drunken person. —Every Word in the 
section and all its ingredients are important. 

2. Arresting drunken person who is a danger to other 
villagers —A private citizen has the right to arrest under the Common Law 
ny person as to whom there is reasonable apprehension that lie would 
Commit a breach of the peace. 44 MAD 913 (Ramaswani Ajyar). Where 
a village magistrate arrested a drunken person whose conduct was at the time 
a grave danger to the public, he is not guilty of an offence. 46 MAD 605 ; 
AIR 1923 Mad 523 {Gopal Naidu ) . 


Chapter XXIII. 

OF ATTEMPTS TO COMMIT OFFENCES* 


511 Punishment for attempting to commit offences 
punishable with transportation or imprisonment. —Who- 
ever attempts to commit an offence punishable by this Code 
with imprisonment for life or imprisonment, or to cause such an 
offence to be committed, and in such attempt does any act to¬ 
wards the commission of the offence, shall, where no express 
provision is made by this Code for the punishment of such 
attempt, be punished with imprisonment of any description 
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provided for the offence, for a term which may extend to one-half 
of the imprisonment forjife or, as the case may be, one-half of 
the longest term of imprisonment provided for that offence or 
with such fine as is provided for the offence, or with both 

Illustrations 

(a) A makes an attempts to steal some jewels by breaking open a box and finds after 
so opening the box, that there is no jewel in it. He has done an act towards the 
commission of theft and therefore is guilty under this section. 

W A makes an attempt to pick the pocket of Z by thrusting his hand into Z** pocket. 
A tails in the attempt in consequence of Z*» having nothing in his pocket. A is 
guilty under this section. 

SYNOPSIS 

Does Section 511 apply to attempt to 
commit murder or does Section 307 only 
apply* 

Attempts to commit various offences. Abduc¬ 
tion and kidnapping . Abetment, Abortion . 
Adulteration , Adultery , Arson. Bigamy. 
Bribery. Cheating. Conspiracy. Con¬ 
version to own use. Culpable homicide. 
Fabricating false evidence . Forgery , 
House breaking. House, trespass. Hurt. 
Hurt by witchcraft. Kidnapping. Libel. 
Melting sovereigns. Misappropriation. 
Miscarriage. Murder. Personation at 
election . Poisoning. Rape. Sedition. 
Shouting anti-war slogans. Shooting, 
Stabbing. Suicide. Theft. Transporting 
without permit. Wearing garb used by 
public servant. 

Question of fact. 

Charge. 

Proof. 

Conviction. 

15a. Previous conviction. 

16. Observations in 61 CAL 54. 


Punishment for attempting to commit 
offences punishable with imprisonment for 
life or imprisonment. 

2a. Attempt to commit. 

2b. Intention, preparation and attempt. 

2c. Author's definition of attempt. 

2d. Procuring means or weapons to commit 
offence is not attempt 

2e Preparation . 

3. Attempt a matter of inference by court from 
facts proved . 

4. Where the offence attempted cannot be 
committed. 

5. Attempt to commit offence of abetment or 
conspiracy. 

6. Offence punishable by this Code with im¬ 
prisonment for life or imprisonment. 

7* Or to cause such an offence to be committed. 

8. And in such attempt, does any act towards 
the commission oj the offence. 

8a. Facts and observations in 15 ALL 173. 

8b. 16 LK 194. 

8c. Penultimate Act. 

9. Where no express provision is made by this 
Code for the punishment of such attempt. 

1 Punishment for attempting to commit offences punishable 
with imprisonment for life or imprisonment. —Every word in the 
section and all its ingredients are important. See illustrations. See AIR 
1960 SC 391 in Note l to Section 415. See also AIR I960 $G 979 in Note 
20 to Section 415. 

2-a. Attempts to commit, —See also Note 16. Any overt act imme¬ 
diately connected with the commission of an offence, and forming part of a 
series of acts which if not interrupted or frustrated would if the offence could 
be committed, end in the commission of the*actual offence, is, if done with a 
guilty intent, an attempt to commit the offence, whether the offence which is 
attempted is one that could or could not have been committed. Thus, if a 
person tries to pick some one’s pocket, he is guilty of an attempt to steal, 
though there is nothing in the pocket. (R. v. Ring) (1892) 61 LJ (MC) 


12 . 

13. 

14. 

15. 
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T.tQ CGR, over-rulling R. v. Collins (1864) Le & Ca 471 ; See R. v. 
XL, (1889) 24 Q,BD°357, OCR; *.v. Williams, (1893) 1 Q? 320,CC 
R. If a woman, believing that she is with child and that she is taking a 
noxious thing, does, with intent to procure abortion, take a thing which is 
in fact harmless, she is guilty of an attempt to procure abortion. 

Brown, (1899) 63 JP 790]. Merely to mak e per Paragons for 

sion of an offe nce is no(to attem pt loJ^nmui the offence. 'A .. 

to be a criminal attempt, must be immediately, and not remotely, connected 
with and directly tending to tile commission oFan offence . y Thus, it is not an 
attempt to commit an offence to procure the means to commit the offence, 
when such procuring is a neutral act and may be ol an innocent nature, e. g., 
to buy matches for the sake of setting fire to a house is not an attempt to 
burn the house, but to fight a match for the purpose of setting fire to a house 
might be a criminal attempt. [/?. v. I ay l or 1859) l F & F oil]. Fora 
person to have in his possession the means of committing a crime, even 
though he has the intent to commit it, is not of itself an offence at common 
law. ° To deliver poison to an agent with directions to him. to cause it to be 
administered in such circumstances that, if it were administered, the agent 
would have been the sole principal felon, is an attempt to cause poison to be 
administered. Haisbury, Vol. 9, Section 539. 

The English law on attempt is materially different as under it an attempt 
must be to do that which if successful would amount to the felony charged 
and if there was no chance of success then there will be no attempt. In the 
leading case of R v. Cheeseman , (1862) 10 WR 255, Lord Blackburn observed: 

“There is no doubt a difference between the preparation antecedent to 
an offence and the actual attempt. Bui if the actual transaction had com¬ 
menced which would have ended in the crime if not interrupted, there is 
clearly an attempt to commit the crime.” 

Cockburn CJ, held in R. v. Collins, (1864) 12 WR 886 following his earlier 
decision in R. v. McPherson, (1957) Dears and B 197 that if a person puts his 
hand into the pocket of another with intent to steal what lie can find there, 
and the- pocket is empty, he cannot be convicted of an attempt to steal be¬ 
cause an attempt to commit felony can only in point of law be made out 
where, if no interruption had taken place, the attempt could have been 
carried out successfully so as to constitute the offence which the accused is 
charged with attempting to commit. This is obviously incompatible with 
the illustration A to Section 511, I. P. C. But latter English decisions have 
not meticulously followed the above decisions, which however have not been 
expressly over-ruled. 

Darling J, held in R. v. Liatwood, (1910) 4 Cri App Rep 248 that if a 
pregnant woman believing that she is taking a noxious thing does with intent 
to procure her own abortion take a thing in fact harmless she is guilty of 
attempting to commit an offence. The present English law is summarised by 
Russel in his well-known Treatise on Crimes, 8th Edn. Vol. 1, pages 145 and 
148 as follows : 

“The question in each case is whether the acts relied on constituting the 
attempt were clone with intent to commit the complete offence, and as one or 
more of a series of act, or omissions directly forming some of the necessary 
steps towards completing that offence, but falling short ol completion by 
the intervention of causes outside the volition of the accused, or because the 
offender of his own free will desisted from completion of his criminal purpose 
for some reason other than mere change of mind.” 
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This is in substance the Indian law also. 

£ While, in our view, it is not possible to give a precise or exhaustive 
definition of “attempt” it may be broadly stated that an intentional act which 
a person does towards the commission of an offence but which fails in its 
object through circumstances independent of the volition of that person is 
attempt”. 10 ; 

‘‘Attempts constitute the most common form of inchoate crime. They 
consist in some physical act which helps, and helps in a sufficiently “proximate” 
degree towards carrying out an indictable crime that is contemplated. But no 
abstract test can be given for determining whether an act is sufficiently pro¬ 
ximate to be an “attempt”. It is clear that mere preparations for the 
intended crime, antecedent to the acutal commencement of the crime itself, 
do not amount to an indictable attempt. Thus, if a man, who contemplates 
murder, buys a pistol and takes a railway ticket to the place where he expects 
to find his intended victim, these are'mere acts of preparation, too remote 
from the actul preparation to constitute an attempt. But if, on meeting the 
victim, he points the pistol at him and puts his finger on the trigger, he does 
acts which are a part of the offence of murder—and, similarly, of that of 
shooting with intent to wound and certainly will amount to an “attempt 5 " to 
commit either of those two crimes. And if a death by only a slow poison¬ 
ing be intended, yet the administration of even the first dose (weak and non- 
fatal) is a sufficient attempt. So again, the buying a box of matches would 
not be an act sufficiently proximate to the offence of arson to constitute an 
attempt to commit it ; for it is an ambiguous act, not necessarily referable 
to that crime, or to any crime at all. But, on the other hand, actually strik¬ 
ing one of matches at a haystack, for the purpose of setting lire to the stack, 
would be a sufficient “attempt 55 to commit this arson. And it will remain 
so, even if the match goes out or is snatched away from the prisoner, oris 
thrown away by him on finding himself detected before any hay has caught 
lire at all. Another illustration of this dividing line may be found in cases 
relating to the publication of seditious or defamatory books. Merely to pre¬ 
serve such a book, even with the view to publish it, is not an attempt at public¬ 
ation, nor is a journey with the aim of procuring such a book. But actually 
procuring it, with intent to publish it, would be. It was for a time thought 
that a person could not be convicted of an attempt; unless the attempted act 
were possible. Thus for a thief to put his hand into a person’s pocket which 
happened to be empty, was not regarded as amounting to an attempt to 
commit larceny. This doctrine has, however, been definitely over-ruled : 
Rex. v. Brown, LR 24 QBD 357; Reg. v. Ring, 61 LJR (MG) 116. 

- Nevertheless it may be that there are some forms of impossibility which the 
law would still regard as preventing an attempt from being criminal// Thus, 
although shooting at a distant man with a pistol that will not carry far 
enough would be an indictable attempt;’ there is some authority for saying 
that shooting at a post, which you mistake for a man, would not be. See 
Rex v. Osborn, (84JP-63). The offence attempted may itself be only an 
inchoate form of crime. Thus a conviction may be obtained for an attempt 
to incite, or an attempt to conspire. But as it is of the essence of an attempt 
to be itself merely inchoate, it will be a good defence to an indictment for 
an attempt if the prisoner can show that he actually completed the intended 
crime. For thereupon, the attempt became merged in the greater offence.” 
IC C. L., 81. 


10 . 


AIR i962 All 359 (State o/U. P. v. Ram Charan) : 1962 All LJ 13 : 1962 All VVR (ti C) 
46 : 1962 All Or R 58 : (1962) 2 Or JLJ 161. 



jj?51JV Note 2-a] of attempts to commit opfences 

11 The question whether a certain act amounts to an attempt to commit a 
particular offence is a question of fact dependent on the nature ot the offence 
and the steps necessary to take in order to commit it. No exhaustive precise 
definition of what would amount to an attempt to commit an offence is 
possible. 

There is a thin line between the preparation for and an attempt to 
commit an offence. Undoubtedly, a culprit first intends to commit the 
offence, then makes preparation for committing it and thereafter attempt to 
commit the offence, ir the attempt succeeds, he has committed the offence ; 
if it fails due to reasons beyond his control, he is said to have attempted to 
commit the offence. Attempt to commit an offence, therefore, can be said 
to begin when the preparations are complete and the culprit commences to 
do something with the intention of committing the offence and which is a 
step towards the commission of the offence. The moment he commences to 

do an act with the necessary intention, he commences his attempt to com¬ 
mit the offence. 

A person commits the offence of‘attempt to commit a particular offence’ 
when (i) he intends to commit that particular offence ; and (i i) he, having 
made preparations and with the intention to commit the offence, does an act 
towards its commission, such an act need not be the penultimate act towaids 
the commission of that offence but must be an act during the course of com¬ 
mitting that offence. 

0 applied to the Patna University for permission to appear at the 1954 
M. A? Examination in English as a private candidate, representing that he 
was a graduate having obtained his B. A. Degree in 1951 and that he had been 
teaching in a certain school. In support ol his application, he attached 
certain certificates purporting to be from the Headmaster of the school and 
the Inspector ofSchools. The University authorities accepted ()’s statements 
and gave permission and wrote to him asking for the remission of the fees 
and two copies of his photograph. £? furnished these and proper admission 
card for him was despatched to the Headmaster of the school. Information 
reached the University about (Ps not being a graduate and being no t a 
teacher. On inquiry the information was found to be correct and the 
certificates to be false. As a result the admission card was withheld and Q_ 
was prosecuted and convicted for the offence of attempt to cheat punishable 
under Sections 420/51 i, I- P. C. 

Held that () was righty convicted under Sections 420/511, IP- C. I he 
preparation was complete when he had prepared the application for the 
purpose of submission to the University. I he moment he despatched it, he 
entered the realm of attempting to commit the offence of cheating. He did 
succeed in deceiving the University and inducing it to issue the admission 
card. He just failed to get it and sit for the examination because something 
beyond his control took place inasmuch as the University was informed about 
his being neither a graduate nor a teacher. 1 ' 

A person commits an offence under Section 307 when he has an inten¬ 
tion to commit murder and, in pursuance of that intention, does an act to¬ 
wards its commission irrespective of the fact whether that act is the penulti¬ 
mate act or not. The intention to commit the offence of murder means 
that the person concerned has the intention to do certain act with the 
necessary intention or knowledge mentioned in Section 300. The intention 


11. 1961 SC 1698 (.4. Mishra) 
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tominit an offence is different from the intention or knowledge requisite 
for constituting the act as that offence. The expression ‘whoever attempts to 
commit an offence 5 in Section 511, can only mean “whoever intends to do 
a certain act with the intent or knowledge necessary for the commission of 
that offence. 55 The same is meant by the expression “whoever does an act 
with such intention or knowledge and under such circumstances that if he, by 
that act, caused death, he would be guilty of murder 55 in Section 307. This 
simply means that the act must be done with the intent or knowledge requisite 
for the commission of the offence of murder. The expression “by that act 55 
does not mean that the immediate effect of the act committed must be death. 
Such a result must be the result of that act whether immediately or after a 
- lapse of time. The word ‘act 5 again, does not mean only any particular, 
specific, instantaneous act of a person, but denotes, according to Section.33 
as well a series of act. 

£7 deliberately starved his wife and denied food to her for days together 
and did not allow her to leave his house. Owing to the mal-treatment and 
under nourishment her health deteriorated to a great extent. Ultimately 
she managed to escape from the house : Held that the course of conduct 
adopted by Q in regularly starving the wife in order to accelerate her end 
came within the purview of Section 307 though it was not the last act which 
if effective would cause death. 12 


See also AIR 1955 
AIR 1955 Mad 424. 


Andhra 118 : 1955 Gr LJ 917 ; AIR 1955 Bho 9 


2-lh. Intention, preparation and attempt. — See- also Notes 2-a, 8, 8-a 
and 16. There are four stages in every crime, the intention to commit, the 
preparation to commit, the attempt to commit and, if the third stage is 
successful, the commission itself, intention alone or intention followed by 
preparation are not sufficient to constitute an attempt. But intention followed by 
preparation, followed by any ‘act done towards the commission of the offence 5 is 
sufficient. “Act clone towards the commission of the offence 55 are the vital 
words in this connection. If an accused, intending to administer something 
capable of causing a miscarriage, administers a harmless substance, it cannot 
amount to an “act towards the commission of the offence 55 of causing mis¬ 
carriage. He is, therefore, not guilty of an attempt to cause miscarriage. 
It is different, however, when his failure is not due to any act or omission 
of his own, but to the intervention of some factor independent of his own 
volition. The decisions in Regina v. M'Pherson , (1857) Dears & Bell 132, 
and 'Queen v. Collins', (1864) 33 LJ (MG) 177 are not the law either in 
India or in England. 

In 4 Regina v. M’Pherson\ (1857} Dears & Bell 132, the prisoner was 
charged with breaking and entering the prosecutor’s house and stealing 
therein certain specified chattels, and was convicted of attempting to steal 
those chattels. Unknown to him those chattels had been stolen already. 
Coekburn C. J., held, that the conviction was wrong, because “the word 
‘attempt 5 clearly conveys with it the idea that if the attempt had succeeded, 
the offence charged would have been committed. An attempt must be to 
do that, which, if successful, would amount to the felony charged, but here 
the attempt never could have succeeded. 55 

In 'Regina v. Chessman\ (1862) Le & Ga 140, Lord Blackburn said ; 
“There is no doubt a difference between the preparation antecedent to an 


12. 1961 SC 1782 {Om Prakash). 
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offence, and the actual attempt. But if the actual transaction has com¬ 
menced which would have ended in the crime, if not interrupted, there is 
clearly an attempt to commit the crime.” In c Queen v. Collins\ (1864) 33 
LJ (MG) 177, Gockbum C. J., following McPherson's case held that if a 
person puts bis hand into the pocket of another, with intent to steal what he 
can find there, and the pocket is empty, he cannot be convicted of an attempt 
to steal. Because an attempt to commit felony can only, in point of law, 
he made out where, if no interruption had taken place* the attempt could 
have been carried out successfully, so as to constitute the offence which the 
accused is charged with attempting to commit. It is clear, however, from 
the illustrations to Section 511, that Lord Macaulay and his collegues, who 
drafted the Indian Penal Code, which was enacted in I860, did not intend 
to follow these decisions. See 15 ALL 173 {MacRea) and 61 GAL 54 (Asgar- 
ali). 24 BOM 287 : I blr 678 (Baku). 37 BOM 553 (Chandkha). See AIR 
1961 SG 1698 and 1782 in Note 2-a to Section 511. See also AIR 1961 Mad 
498 in Note 1 to Section 307, 

“It is most difficult to frame a satisfactory and exhaustive definition 
which shall lay down for all cases where preparation to commit an offence 
ends and where attempt to commit that offence begins. The question is not 
one of mere proximity in time or place. Many offences can easily be con¬ 
ceived where, with all necessary preparations made a long interval will still 
elapse between the hour when the attempt to commit the offence commences 
and the hour when it is completed. The offence of cheating and inducing 
delivery is an offence in point. The time that may elapse between the mo¬ 
ment when the preparations made for committing the fraud are brought to 
bear upon the mind of the person to be deceived and the moment when he 
yields to the deception practised upon him may be a very considerable inter¬ 
val of time. There may be the interposition of inquiries and other acts upon 
his part. The acts whereby those preparations may be brought to bear upon 
the mind may be several in point of number and yet the first act after prepara¬ 
tion completed will, if criminal in itself, be, beyond all doubt, equally an 
attempt with the ninety and ninth act in the series. Again, the attempt 
once begun and a criminal act done in pursuance of it towards the commis¬ 
sion of the act attempted, does not cease to be a criminal attempt, because the 
person committing the offence does or may repent before the attempt is 
completed. The attempt to defraud a widow of valuable security commen¬ 
ced by an act of criminal intimidation committed in such attempt and 
towards the fraud does not cease to be an attempt becau se the perpetrator 
repents and abstains from completing the attempt. The question whether 
the act is one of preparation or an act in the attempt and towards commis¬ 
sion is a fact to be determined upon the evidence.” 15 ALL 173 (Mac Re a). 
See Note 8-a. 

An attempt is a direct movement towards the commission after the pre¬ 
paration has been made. There is a greater degree of determination in 
“attempt” as compared with “preparation”. AIR 1959 Pat 376 (Jagdtsh 
Narairi). Mere preparation is an indifferent act possessing no definite indication 
of criminality. An attempt is an act of such a nature that it is in itself evidence 
of the criminal intent with which it is done. AIR 1953 Mad 609 : Gr LI 
1152. AIR 1925 Cal 100. 

Acts are attempts if they are acts committed for the purpose and with the 
intent to bring preparations to bear upon the mind of the person to be deceiv¬ 
ed. In the offence of cheating the actual transaction must have begun, and an 
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act to bear upon the mind of the victim must have been done before a prepa¬ 
ration can be said to be an attempt. In the present case, the actual trans¬ 
action did not begin until the telegrams were despatched nor until that 
despatch was any act done to bear upon the mind of the person deceived. 
Neither writing the telegrams nor giving them to a messenger for despatch 
can be said to have been the actual transaction in the sense in which Lord 
Blackburn used “actual transaction” though such a preparation may be part 
of the same transaction. 13 Attempt must be immediately connected with the 
( °fence. 6 Gox 559 ( Eagleton ). An act must be sufficiently proximate to the 
tifence to be an attempt. K.C.L., 81. 

In order to constitute an attempt to commit an offence, there must first 
of all be an intention to commit the crime, a commencement of the commis¬ 
sion, and an act done towards the commission. Neither the mere forming of 
the intention to commit the crime nor the mere preparation for an offence is 
punishable. The dividing lines between a mere preparation and an attempt 
to commit a crime may be rather thin in some cases. 1949 MWN 632 : AIR 
1950 Mad 44 ( Bavaji). When a man does an intentional act with a view to 
attain a certain end and fails of his object through some circumstance inde¬ 
pendent of his own will, then that man has attempted to effect the object at 
which he aimed. For the purpose of determining whether or not that was 
the intention, you will be entitled to act according to that very universal 
principle that a man must be taken prima facie to intend that which is the 
natural result of his acts under the circumstances and in the particular case in 
which that act has taken place or occurs. 14 An attempt is an intentional pre¬ 
paratory action which fails in object—which so fails through circumstances 
independent of the person who seeks its accomplishment. To determine 
whether the intention of the accused was to call into being hostile feelings, the 
rule that a man must be taken to intend the natural and reasonable conse¬ 
quence of his act must be applied : so that if on reading through the articles 
the reasonable and natural and probable effect of the articles on the minds of 
those to whom they are addressed appears to be that feelings of hatred, con ¬ 
tempt, or disaffection would be excited towards the Government, then it is 
justifiable to say that the articles are written with that intent and that they 
are an attempt to create the feelings against which the law seeks to provide. 
The truth of a grievance constitutes no excuse for seditious or criminal publi¬ 
cations of writings which it calls into existence. 15 An attempt to commit an 
offence is under our Code punishable. All that is necessary to constitute such | 
an attempt is some external act* something tangible and ostensible, of which 
the law can take hold as an act showing progress towards the actual commis¬ 
sion of the offence. It does not matter that the progress was interrupted, 10 
If the actual transaction has commenced and would be a crime if not inter¬ 
rupted, there is clearly an attempt to commit the crime. 37 BOM 553 
( Chandkha). 

Mere intention not followed by any act cannot constitute any offence, 
and an indirect preparation which does not amount to an act which amounts 
to a commencement of the offence does not constitue either a principal offence 
or an attempt or abetment of the same. The intention of either of the accus¬ 
ed while they were at Sholapur did not constitute any offence, and their 


n AIR 1927 Mad 77 : 99 IC 127 ; 28 Cr Bom 156 : 21 bir 747 (Abuhassan). 

' U 95 {E. R . Chettiar). 16. 12 bir 21 ; 34 BOM 378 (G.B. Modak). 

J4 2 bir 304 (Vinayak). AIR 1926 Lab 24 BOM 287 : 1 bir 678 (Baku) AIR 

147 : 26 Cr LJ 1424 (Jmmal). 1927 Lab 634 : 28 Cr LJ 680 : 103 IC 

15. 2 bir 286 (L. TV. Joshi). AIR 1919 408 ( Rahmalali ). 
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reiiibval with the girl to Tuljapur did not by itself constitute an abetment- 
24 BOM 287 : 1 blr 678 (Baku). 


There is a distinction between an attempt to commit an offence and 
making preparation for the commission of it. An attempt to commit an 
offence is an act, or series of acts, which leads inevitably to the commission ot 
the offence, unless something, which the doer of the act or acts neither fore¬ 
saw nor intended, happens to prevent this. An act done towards the com¬ 
mission of an offence, which does not lead inevitably to the commission of 
the offence unless it is followed or, perhaps, preceded by other acts, is merely 
an act of preparation. 17 In the language of Stephen [Digest of Criminal Law, 
Article 59), an attempt to commit a crime is an act done with an intent to 
commit that crime and forming part of a series of acts which would constitute 
its actual commission if it were not interrupted, lo put the matter differently, 
attempt is an act done in part execution of a criminal design, amounting to 
more than mere preparation, but falling short of actual consummation, and, 
possessing, except for failure to consummate, all the elements of the substan¬ 
tive crime ; in other words, an attempt consists in the intent ^to commit a 
crime, combined with the doing of some act adapted to, but falling short of; 
its actual commission ; it may consequently be defined as that which il not 
prevented would have resulted in the full consummation of the act attempted : 
Res. v. Collins, (1864) 9 Cox 497. 47 CAL 190,234 {A. B. Palrika) ', AIR 
1927 Lah 580: 28 Cr LJ 663 : 103 IC 199 (. Kishensingh ). AIR 1926 Lah 147 : 
26 Cr LJ 1424: 8y IC 848. 28 Cr LJ 680. 


Accused was found carrying a police jacket under his arms with intent that 
it should be believed that he was a Police constable. But it is quite a different 
thing from wearing the jacket with a like intent. 1 he accused had made 
preparation for committing art offence, but preparation to commit an offence is 
not necessarily an offence. It does njt amount to an attempt to commit an 
offence and it is not punishable unless made specially punishable as in the 
case of preparation to commit dacoity, Section 399. I he law allows a would 
be criminal a locus penitentiae and does not punish for mere intent or prepara¬ 
tion to commit an offence until the intent or preparation develop into an 
overt act amounting to an attempt. 1 Cr LJ 554 (Nga Po Kyaw ). i UBR 
96 [Nga Pe), 


“Preparation 55 consists in devising or arranging means necessary for the 
commission of an offence ; an attempt is the direct movement towards the 
commission after preparations are made. There may be “preparation 
without any assembling. If, for example, five persons in their respective 
villages are asked by a person to make preparation, one by purchasing guns, 
another by getting torches, third by buying masks, the fourth by buying gun 
powder, and the fifth by collecting lathis, each with the intention of 
committing dacoity, each one of them will be guilty of “preparation for 
dacoity. There may be assembling for dacoity . without preparation, as in 
the case of preparation something more is required before members of an 
assembly can be said to be preparing to commit dacoity. It is ordinarily no 
offence to make preparation for committing a crime until the stage ol 
preparation lias passed and that of attempt is reached. But it is an offence 
! under Section 399, to “make preparation for committing dacoity’'. No hard 
land fast rule can be laid down that any particular act or any particular kind 
bf steps towards ttie commission of an offence are necessary to constitute 
“preparation”. The essential thing is that the prosecution must show that 
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tii^re were persons who had conceived the design of committing dacoity. 
Once the existence of such a conspiracy has been established, then any step 
taken, with the intention and for the purpose of forwarding that design may 
justify the Court in holding that there has been preparation within the 
meaning of the section. 21 PAT 667 (Jain Lai). There is a wide difference 
between the preparation and an attempt to commit an offence* The 
preparation consists in devising or arranging means necessary for the com¬ 
mission of an offence, an attempt is the direct movement towards the 
commission after the preparations are made. AIR 1923 Pat 307 : 23 Cr LT 108 
(L. Prasad), 1 ALL 316 (Peterson) ; 3 MAD 4 ( Padala ). 25 MAD 726. 

The law is lucidly stated in Mr. Mayn’s Commentaries citing the words 
of an American ruling. “But in the preparation for the attempt and the 
attempt itself there is a wide difference. The preparation consists in devising 
or arranging means or measures necessary for the commission of the offence 
the attempt is the direct movement towards the commission after preparations 
are made/ and Mr. Mayne refers to illustrations C and D to Section 307, 
I P G. 1 he law allows a locus penitentiae and will not hold that a person has 
attempted a crime until he has passed beyond the stage of preparation 
To prepare in conjunction with others a copy of an intended false document, 
and to buy a stamped paper for the purpose of writing such false document' 
and to ask for information as to a fact to be inserted in such false document 
do not constitute forgery nor an attempt to commit forgery under the Penal 
Code, but are facts which would support a conviction for abetment of forgery 
as being acts done to facilitate the commission of the offence. 3 MAD 4 
{Padala). 

* The dividing line between preparation and attempt is real though fline 
So long as the offender is at the stage of preparation, lie is hot held 
punishable as it is still open to him to change his mind. The test, therefore 
is whether the overt acts already done are such that if the offender changes 
his mind and does not proceed further in its progress, the act already done 
would be completely harmless. But where the thing done is such as, if not 
prevented by any extraneous cause, would fructify into commission of the 
offence, it would amount to an attempt to commit an offence. AIR 1951 
Ori 284 : 1950 CUT 75 : 52 Cr LJ 837 ( Tustipada ). 

Assistance in the preparation of an offence which ultimately was 
committed cannot amount to an abetment either under Section 109 or under 
Section 51 l. 18 Preparation to commit an offence is not necessarily an offence. 
It does not amount to an attempt to commit an offence and it is not 
punishable unless made specially punishable as in the case of preparation 
to commit decoity,. Section 399. The law allows a locus penitentiae and does. 
not punish for mere intent or preparation to commit an offence until the A 
intent or preparation develops into an overt act amounting to an attempt. 19 
1 he line of separation between preparation and ‘attempt’ may in some 
cases be very fine and the question whether what has been done amounts 
only to preparation or constitutes an attempt must depend upon the 
circumstances of each case. The danger which necessarily pursues an 
endeavour to define what constitutes a ‘preparation’ and an ‘attempt’ is well 
illustrated by the decision in 7 CAL 352 (Riasal Ali) where Sir Richard 
Garth, C. J., relied upon the case of Reg. v. Cheesman, La & Ga 145, and 


18. 25 Cr LJ 1162 : AIR 
(Surat Bahadur). 


1925 Oudh m 


19. 1 Or LJ 554 (JVga Po Kyaw) 

287: 1 blr 678 (Baku) 


24 BOM 




Note 2-e] of attempts to commit offences 

Kiacphersori s case (Dean & Bell 202) for the purpose of defining what cons¬ 
titutes an attempt. The cases relied upon, however, have been, subse¬ 
quently, over-ruled in England. Qiieen v. Brown, 24 QRD 357 ; and Queen v. 
Williams , (1893) l QB 320 ; 13 IG 99 {Krishna Prasad). The sovereigns 
were there for the purpose of being melted and that the crucible with the 
molten silver on it was there for the purpose of having those sovereigns or 
some of them placed in it. This does amount to an attempt to melt these 
sovereigns or sum of them. 

An attempt is an intentional preparatory action which fails in its object ; 
which so fails through circumstances independent of the person who seeks 
its accomplishment. The transaction in this case comprised the heating of 
the furnace, the placing of the silver in the crucible, the placing of the 
crucible with the silver in the furnace, the lapse of time required to melt the 
silver and finally the depositing of the sovereigns in the crucible containing 
the molten silver. The whole of this somewhat complicated and by no means 
brief transaction had been accomplished except the final act of putting the 
sovereigns into the molten silver in the crucible. That in my judgment shows 
and clearly shows that there was an attempt to commit this offence of melting 
sovereigns. 20 Or LJ 677 : AIR 1919 Bom 156 : 21 blr 747 {Abu Hasan), 

2-c. Author’s definition of attempt.— Properly speaking, an act 
which constitutes an attempt is still part of the stage of preparation to com¬ 
mit the offence. Strictly speaking, there are only three stages, intention, 
preparation and commission. Preparation after a stage amounts to an 
attempt but it still retains the character of preparation. An attempt may, 
therefore, be defined as a stage of the preparation to constitute an offence 
f - which is very near the stage of actual commission of the offence and from 
jj which the intention to commit the offence can be inferred. An act of 
* preparation is usually such that it may be construed as an act of preparation 
to do one of several acts. But at the stage of attempt, the act of preparation 
is referable only to the offence contemplated. At the stage of attempt, the 
preparation is of such a nature that one can infer the intention to commit the 
very offence. From acts of preparation which have not reached the stage of 
attempt, intention to commit the offence cannot be inferred. The author 
suggests the following definition of ‘attempt*. Attempt to commit an offence 
is an intentional preparatory action sufficiently proximate and immediately con¬ 
nected with the offence and from which intention to commit the offence can be 
(inferred and which does riot culminate in the offence. Attempt to commit 
the offence is an intentional preparatory act which is referable as a 
preparation to commit that offence only and no other and which expresses 
jclearly intention to commit that very offence, 

\ 2-d. Procuring means or weapons to commit offence is not 

attempt—Merely procuring the means to commit an offence, e.g ti buying a 
box of matches to commit arson or a poisonous,, drug to^ commit poisoning 
amounts only to preparation and not to an attempt. 1 F & F 511 ( Taylor ) ; 
9 Cox 100 ; 1882 PR 24 ( Bakhtawar ). Fetching a sword while quarrelling is 
ncj’t an attempt. 1882 PR 45 (Dataram). 

2-e. Preparation.—^ also Notes 2-a and 2-b. It is ordinarily no 
olfence to make preparation for committing crime until the stag* 
preparation has passed and that of attempt is reached. But it is an c ' 
ufiider Section 399, to “make preparation for committing dac*' 
kjiard and fasc rule can be laid down that any particular act 
k>ind of steps towards the commission of an offence are r 
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preparation”. The essential thing is that the prosecution must show that 
there were persons who had conceived the design of committing dacoity. 
Once the existence of such a conspiracy has been established, then any step 
taken with the intention and for the purpose of forwarding that design may 
justify the Court in holding that there has been preparation within the 
meaning of the section. 21 PAT 667 (Jain Lai), 

3. Attempt is a matter of inference by Court from facts 
proved,— The conception of an attempt to commit an offence is a technical 
one. It is for the Court, on a consideration of facts proved, to come to a 
conclusion whether there was an attempt to commit an offence. Witnesses 
must depose to facts observed by them and not draw inferences for the 
benefit of the Court. AIR 1953 Pat 333 : Cr LJ 1744 {Malhuni). 15 ALL 
173 {Mac Rea). 

4. Where the offence attempted cannot be committed.— See Notes 
2-a and 2-b. An attempt is possible, even when the offence attempted cannot 
be committed ; as when a person, intending to pick another persons pocket, 
thrusts his hand into the pocket but finds it empty. That such an act would 
amount to a criminal attempt, appears from the illustrations to Section 511. 
But in doing such an act, the offender’s intention is to commit a complete 
offence, and his act only falls short of the offence by reason of an accidental 
circumstance which has prevented the completion of the offence. It is 
possible to attempt to commit an impossible theft, and so offend against the 
Code, because theft is itself an offence against the Code, and may, therefore, 
be attempted within the meaning of the Code. But no criminal liability can 
be incurred under the Code by an attempt to do an act, which, if done, 
would not be an offence against the Code. Where Q, actually did what he 
intended to do and that did not amount to an offence, he cannot be convicted 
of an attempt. The accused sent a fabricated petition to the Revenue 
Commissioner, S. D, containing a threat, that if a certain forest officer were 
not removed elsewhere, he would be killed. As the person to whom the 
petition was addressed was not interested in the person threatened, the act 
intended and done by the accused did not amount to the offence of criminal 
intimidation within the meaning of Section 503. No criminal liability can be 
incurred, under I.P.C., by an attempt to do an act which, if done, would not 
he offence against the Code. In the present case, therefore, if the accused 
was not guilty of committing criminal intimidation, because the act intended [: 
and done by him lacked an ingredient of that offence, he could not be guilty 
of an attempt of that offence. 11 BOM 376 (M. Jivaji ). 

5. Attempt to commit offence of abetment or conspiracy.—; 

Where an abetment of an offence is punishable by thel.P.C., there can be an 
attempt to commit such an abetment. See 24 BOM 287 {Baku).! 
Explanation 4 to Section 108 ; 1887 PR 49 (/?. Spier). “The offence attempted' 
may itself be only an inchoate form of a crime. Thus there may be a] 
conviction for an attempt to incite or an attempt to conspire.” K.C.L., 82. 

6. Offence punishable by this Code with imprisonment for life * 
or imprisonment. —Section 511 deals only with attempts to commit 
offences punishable under the I.P.C. It can have no application to 

♦tempt to commit an offence under the Bengal Food Adulteration Act. 20 A\ n 

>ipt to commit murder, an offence punishable with death, is a specific 
mderthe I.P.C., and Section 511 of that Code is a general section tha|t 


f ! is 


(/{. C. Bhakai). See also 11 BOM 376 (M. Jivaji) ; 12 Cr LJ 11 
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makes punishable all other attempts to commit offences punishable with 
transportation or imprisonment,. 21 By Act 26 of 1955, the word 
transportation’ has been substituted by the word ‘imprisonment 5 , Dacoity 
which includes an attempt to commit dacoity (See Section 391) is punishable 
under Section 395. Section 511 does not apply to attempt to commit 
dacoity. 7 YVC 48 ( Konee ). £> tendered a parcel of opium at the Post Office 

for despatch to Burma but the parcel was opened by the Postmaster at the 
place of despatch on account of information received and sent on to Burma 
by the Postal authorities marked “doubtful 55 with a view to the identification 
of the consignee. It was held that £) did not commit the offence of 
exporting opium under Section 9 (e) of the Opium Act, as the parcel was 
seized by the authorities before despatch and it ceased to be in the Post 
Office on QJ s account before it left India for Burma. He doubtless 
attempted to export it, but Section 511 does not apply. 12 Or LJ 116:9 £C 
682 : 1911 PR 2 (Boston). 

It is possible to attempt to commit an impossible theft, and so offend, 
against the Code, because theft is itself an offence against the Code, and) 
may, therefore, be attempted within the meaning of the Code. But no? 
criminal liability can be incurred under the Code by an attempt to do an act, 
which, if done, would not be an offence against the Code. 11 BOM 376 
(■ MJivaji ). 

Unless an attempt to commit an offence under a special or local law has 
been expressly made punishable under the special or local law, it cannot be 
punished under the Penal Code as Section 511 is omitted from Section 40 
thereof. A conviction for an attempt of an offence of exporting certain things 
out of India under Section 5 of Act 18 of 1947 read with Section 511, I,P.C 
is not, therefore, valid, AIR 1951 Assam 17: 1951 (3) ASSAM 12 
(AM. Akram). 

7. Or to cause such aa offence to be committed. —Similar words 
are not found in Section 307 which deals with ‘attempt to murder 5 . It is 
not necessary that the mind of the person whom it is sought to reach should 
be in any way influenced ; but if a communication is sent with a view to 
solicit or incite, and does not reach the person for whom it is intended, the 
person sending it is guilty of the misdemeanour of attempting to solicit or 
incite. R. v. Ransford , (1874) 13 Cox CC 9 ; R . v. Banks , (1873) 12 Cox CG 
393 ; R , v. Krause , (1902) 66 JP 151. The offence of inciting or soliciting to 
commit a crime, may be committed by publishing the incitement or solicitation 
in a newspaper addressed to the public in general ( R . v. Most) (1881) 7 QBD 244 
CGR ; [R. v. Brown , (1899) 63 JP 790]. If the person who incites believes that 
a crime can be accomplished by certain means, he commits the crime of 
inciting, although the commission of the. crime in the manner proposed is 
impossible [R. v. Brown , (1899) 63 JP 790]. A girl who is of such an age 
that unlawful carnal knowledge of her is a crime does not commit any 
criminal offence in inciting a male person to have unlawful carnal knowledge 
of her. \R. v. Tyrrell, (1894) 1 QB 710, CCRj. Halsbury, Vol. 9, Section 
540. AIR 1933 Cal 893 (AsgarAli). 

8. And in such attempt does any act towards the commission of the 
offence. — See also Notes 2-a and 2-b, and 8-a and 8-b. It is not necessary that 
the accused should complete every stage in the actual offence except the final 
stage. In 15 bit 568 (Mansing), the accused had contracted to deliver a certain 
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tfantity of good cotton to the complainants, but delivered instead a quantity 
of bad cotton, that is to say, cotton heavily adulterated with rubbish in such a 
manner that the fraud would be likely to escape ordinary inspection. The 
complainants agent suspected the character of the goods and declined to 
accept them. The Bombay High Court set aside the acquittal, holding that 
there was a complete case of an attempt to cheat. The only reason why the 
offence stopped short at an attempt and did not proceed to the cheating 
itself was because the party who was sought to be cheated was cautious and 
not confiding. An overt act was begun by the accused which would have led 
to the finished offence but for an interruption arising independently of the 
will of the accused. The Allahabad High Court also in 15 ALL 173 
(Mac Rea) held that Section 511 was not meant to cover only the penultimate 
act towards the completion of an offence and not acts precedent, if those 
acts are done in the course of the attempt to commit the offence, are done 
with the intent to commit it, and done towards its commission. 16 LK 194 
(Raghunath) ; 15 blr 568 (M. D. Patil) ; 15 ALL 173 {Mac Rea). 

It is not only necessary that the prisoner should have done an overt, act 
“towards the commission of the offence” but the act itself should have been 
done ‘in the attempt 5 to commit it. 3 bglr 55. 

The crucial words in Section 511 are that the accused should have done 
the act towards the commission of the offence. There are three stages in the 
commission of a crime : ( i ) intention to commit; (it) preparation to commit 
and (Hi) attempt to commit. If the attempt results in the actual commis¬ 
sion of the offence, the crime is complete. But the Indian Penal Code makes 
the attempt also an offence, if the accused does any act towards the com¬ 
mission of the offence. The distincsion between preparation and attempt 
may be clear in some cases, but in most of the cases, the dividing line is 
very thin. Nonetheless, it is a real distinction. The crucial test is whether 
the last act, if uninterrupted and successful, would constitute a crime. The 
illustrations in the section bring out such an idea clearly. The question is 
really one of fact depending upon the circumstances of each case. AIR 1955 
Andhra 118 : Cr LJ 917 (T. M. Reddi). 

Intention alone or intention followed by preparation are not sufficient 
to constitute an attempt. But intention followed by preparation, followed by 
any “act done towards the commission of the offence” is sufficient. “Act 
done towards the commission of the offence” are the vital words in this 
connection. If an accused, intending to administer something capable of 
causing a miscarriage, administers a harmless substance, it cannot amount to 
an “act towards the commission of the offence 55 of causing miscarriage. 
He is, therefore, not guilty of an attempt to cause miscarriage. It is 
different, however, when his failure is not due to any act or omission of his 
own, but to the intervention of some factor independent of his own volition. 
The decisions in C R. v. M 5 Pherson' (1857) Dears and Bell 132, and *Queen v. 
Collins 5 (1864) 33 LJMC 177, are not law either in India or in England. 61 
GAL 54 (Asgarali) followed in 1950 NAG 908 (Mangeram). The view that 
an attempt to commit an offence is not punishable under Section 511, I.P.G. 
unless the final act short of the actual commission of that offence has been 
accomplished is, as held in 10 LAH 253 (Shib Charan) an erroneous one. In 
that case the view thereto taken in 15 ALL 173 (Mac Rea) and 16 GAL 310 
(£/. C. Mitter) , was followed and their Lordships of the Judicial Committee 
of the Privy Council upheld the interpretation put upon Section 511 in the 
Allahabad case. The vital words in Section 511 are “does any act towards 
the commission of the offence’ 5 and it follows that if an accused, intending 
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administer something capable of causing a miscarriage, administers^ 
harmless substance his act cannot amount to an act towards the commission 
of the offence of causing a miscarriage. Similarly, if a man with intent to 
hurt another by administering poison, prepares and administers some in¬ 
nocuous substance, believing it to be poisonous, he cannot be convicted of 
attempted poisoning. This was the opinion of Stevens J.C1 in Empress v. Ml. 
Rupsir Panku, (1895) 9 CPLR (Cr) 14, who pointed out that while the 
accused intended to administer poison to her husband, the act which she 
committed was merely the administration of a harmless substance. This 
view is reinforced by the illustrations to Section 511. (a) the accused had 

done an act towards the commission of the theft of jewels by breaking open 
a box which he found to be empty. That is, the theft would have been 
committed but for the circumstance that a factor independent of his own 
volition intervened to inhibit it. The same applies to illustration ( b ) in 
which the accused thrust his hand into another man’s pocket and found that 
there was nothing in it. Similarly, as Blackburn and Mellor, J.J. decided 
in Reg. v. Hensltr, (1870) 11 Cox CC 570, and accused may be convicted of 
an attempt to steal a watch although he is frustrated by the fact that the 
watch was securely fastened by a guard. 1950 NAG 908 {Mangeram). 

There may be cases in which ‘attempt’ is not complete until the actor has 
done each and every act requisite for the perpetration of the crime, but it can¬ 
not be laid down that this is a principle governing all cases. AIR 1914 Lah 
315 : 15 Cr LJ 265 {Abdullah). 

Even if an act has been done towards the commission of the offence that 
alone does not bring the case within Section 511. There may be many acts 
of this kind which are merely acts of preparation. AIR 1925 Rang 247 : 27 
Cr LJ 916 : 96 1C 260 {Jones). See para, ‘rape’ in Note 11. 

It is not necessary that accused should complete every' stage in the actual 
offence except the final stage. AIR 1941 Oudh 3 : 41 Cr LJ 881 : 16 LK 194 
{Raghunath ). 

Where the accused pursued the complainant with an axe on his shoulders 
and on approaching the complainant actually raised the axe above his 
shoulder and was rushing at the complainant with the axe so raised and 
ready for striking when he was seized and disarmed by other persons, it was 
held that the act of the accused was done in the course of an attempt to 
cause grievous hurt towards the commission of such offence and the accused 
committed an offence punishable under Sections 326, 511. Had he merely 
gone to his house, and after securing the axe followed the complainant his 
acts might well have been considered as amounting merely to “preparation”. 
The case would then have been covered by the authority of Data Ram v. The 
Empress, (1882 PR 45), where all that was proved was that the prisoner and 
his brother having had a quarrel, the former ran off and fetched a sword but 
before he did any act towards using the sword against the complainant, the 
prisoner was seized by other persons and immediately disarmed. 1 Cr LJ 
1078 : 1904 PR 30 (jiwar Das). 

To constitute such an attempt it was not necessary that any overt act 
should be committed by the persons invited to join, but seeing that the 
accused admittedly gave rich clothes to the Mangs to induce them to collect 
men, his act cannot be said to have been a mere preparation though it 
might not be an instigation when nobody was induced to join by reason of 
the solicitation : 8 ALT, 304 {Dhundi). Section 511 does not relate only to 
the penultimate act, but to all preceding acts if they were done with the 
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tent to commit or facilitate the commission of the act, 22 An attempt to 
deceive by a false representation of fact involves that the person charged 
should have taken some step towards the communication of the representa¬ 
tion to the person whom it was his intention to deceive ; but, however 
probable it may be that .the accused would have taken such a step if the bill 
had not been taken away from him, he did not in fact take it, and a man 
is punishable not in respect of what he may have intended to do in respect 
of what he does. 1 Cr LJ 1.24 : 8 OWN 378 (Hurjee Mull). 

8 a. Facts and observations in 15 ALL 173 (MaeRea).— £) had 

obtained, with a fraudulent intent, letters of administration to be granted, 
which recited that a certain lost Government promissory note was the pro¬ 
perty of one A f and that further he had with fraudulent intent sent those 
letters of administration to the Public Debt Office as the foundation for an 
application for payment of the money. The words used in Section 511 by 
which whoever attempts to commit an offence punishable by the Code and 
in such attempt does any act towards the commission of the offence, is 
guilty of an attempt, appear to me to be quite wide enough to cover the acts 
committed. Section 511 was never meant to cover only the penultimate act 
towards completion of an offence and not acts precedent, if those acts are 
done in the course of the attempt to commit the offence, are done with the 
intent to commit it and done towards its commission. It is no doubt most 
difficult to frame a satisfactory and exhaustive definition which shall lay 
down for ail cases where preparation to commit an offence ends and where 
attempt to commit that offence begins. The question is not one of mere 
proximity in time or place. Many offences can easily be conceived, where, 
with all necessary preparations made, a long interval will still elapse between 
the hour when the attempt to commit the offence commences and the hour 
when it is completed. The offence of cheating and inducing delivery is an 
offence in point. The time that may elapse between the moment when the 
preparations made for committing the fraud are brought to bear upon the 
mind of the person to be deceived and the moment when he yields to the 
deception practised upon him may be a very considerable interval of time. 
There may be the interposition of inquiries and other acts upon his part. 
The acts whereby those preparations may be brought to bear upon the 
mind may be several in point of number, and yet the first act after pre¬ 
paration completed will, if criminal iri itself, be, beyond all doubt, equally 
an attempt with the ninety and ninth act in the series. Again, the attempt 
once begun and a criminal act done in pursuance of it towards the commis¬ 
sion of the act attempted, does not cease to be a criminal attempt, because 
the person committing the offence does or may repent before the attempt 
is completed. The attempt to defraud a widow of valuable security com¬ 
menced by an act of criminal intimidation committed in such attempt and 
towards the fraud does not cease to be an attempt because the perpetrator 
repents and abstains from completing the attempt. The question whether 
the act is an act of preparation or an act in the attempt and towards com¬ 
mission is a fact to be determined upon the evidence. Section uses the word 
“attempt” in a very large sense; it seems to imply that such an attempt may 
be made up of a series of acts, and that any one of those acts done towards 
the commission of the offence, that is, conducive to its commission, is itself 
punishable and, though the act does not use the words, it can mean nothing 
but punishable as an attempt. It does not say that the last act which would 
form the final part of an attempt in the larger sense is the only act punishable 


22, 25 BOM 90 ; 2 blr 653 (A. Puranik). 
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the sectidiiv. It says expressly that whosoever in such attempt, obvx- 
. using the in the larger sense, does any act, & c., shall be punish¬ 

able. 1 he term “any act” excludes the notion that the final act short of 
actual commission is alone punishable. Illustration (a). “A makes an 
attempt to steal jewellery by breaking open a box and finds after opening the 
bpx that there is no jewellery in it. He has done an act towards the com¬ 
mission of theft and is therefore guilty under this section. 55 Now in the 


present case the acls done were acts bearing, and intended to bear, 


upon 


the mind' of another person. The acts having been done, that mind was 
lelt to operate. If therefore that which was done amounted to the commis¬ 
sion of an act towards deceiving, in a case where such deception would 
operate as an inducement to the person deceived to deliver any chattels or 
to do or omit to do any of the things mentioned in Section 415, then, within 
the meaning of Section 511 read together with illustration (a), an attempt to 
deceive and thereby induce within the meaning of that section has been 
proved in this case. It may be that further acts having a tendency to 
deceive might have been required to complete the influence intended upon 
the mind of the deceived. It may have been that preliminary inquiries and 
steps of other kinds must have intervened between the act of deception and 
its entire success ; but that would not render an act tending directly towards 
deception the less an attempt within the meaning of Section 511, even 
though a further act of deception did not follow, which might probably have 
been required to complete the offence of attempt within the meaning of the 
English law. The difficulty with Section 511 might easily have been 
removed by saying that where in such an attempt, using the word in the 
larger sense, any person does any act towards the commission of an offence 
he shall be held to have committed an “attempt” within the meaning of this 
section. That I take to be the real meaning and drift of section, differen¬ 
tiating in a marked manner the definition of “attempt” in L P. C. and 
accepted English doctrine. The P. G. refused leave to appeal. See 1 5 ALL 
510 (Mac Re a). 


8-b. A Sub-Inspector of Police named 7 on receiving information that 
the accused gave out he could double, Govt, currency notes, visited the 
accused in the guise of a Seth and arranged to bring notes on the following 
night for doubling them. T then took some notes to* the accused after 
arranging that other Police Officers should also come to the place and wait 
within call. The accused tied the notes together with pieces of paper of 
same size and performed certain process. After some hours the accused took 
up the packet and untied it. While he was so engaged, however, he manag¬ 
ed to substitute another packet for the packet of notes and concealed the 
later packet under his buttocks. The Sub-Inspector detected what had 
been done, caught hold of accused’s hands and shouted to the Police Officers 
to come up. The Sub-Inspector asked the accused where he had put the 
original packet and the accused pointing to the packet which had been 
substituted font and which was lying before him said that that was the packet 
1 his packet was opened and was found to contain seven copies of a book! 
Under the right side, buttock of the accused was found the packet contain¬ 
ing the notes. It was in the same condition as when originally tied, h W as 
held that; although an offence of cheating was not actually committed there 
was an attempt to deceive and the mere fact that the Sub-Inspector did not 
hand over the notes because he was deceived but merely because he wanted 
to secure the accused’s conviction, did not change the legal position in regard 
to the accused s guilt. The accused clearly went beyond the sta<'e of nre 
para lion when he tried to induce a person to hand over notes to him on the 
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Assurance that he could double them and did an act towards the commission 
of the offence of cheating. It is not necessary that the accused should 
complete every stage in the actual offence except the final stage. In these 
circumstances the accused could be convicted under Section 420 read with 
Section 511. 41 Cr LJ 881 : 190 IG 259 : AIR 1941 Oudh 3 : 16 LK 194 

( Ragkunath ). 15 blr 568 (M. D. Patti ). 

8-e. Penultimate Act. —See Notes 8, 8-a and 8*b. 25 BOM 90 : 2 

blr 653. 8 ALL 304. An attempt in order to be criminal need not be the 

penultimate act. It is sufficient in law, if there is present an intent coupled 
with some overt act in execution thereof. For purposes of criminal liability, 
it is sufficient* if the attempt had gone so far, that the crime would have 
been completed, but for extraneous intervention which frustrated its consum¬ 
mation. A and his mother D deliberately starved and iUtreated -4*s wife B 
because B had not brought any cash in her dowry. As a result of the 
starvation, her health deteriorated. She was not given any medical treat¬ 
ment and not allowed to contact anybody outside the house. One day 
finding that I) was away, B escaped from the house and managed to reach 
the civil hospital of the place. She narrated her story to the doctor and 
was admitted as indoor patient. A and D attempted to take B back to their 
home but were not allowed to do so. The condition of B was serious and 
it took ten months of hospital treatment to recoup her, A was tried under 
Section 397, for attempt to murder B by deliberate starving and ill treatment. 
Held (1) that the law cast on A inter alia the duty to provide his wife with 
food, and medical treatment but he wilfully and deliberately failed to dis¬ 
charge the obligation he owed to her in the matter of food and medical 
attention though he possessed the capacity, means and ability tq perform the 
legal duty. (2) That the food was wilfully and intentionally withheld so as 
to shorten the remaining span of her life. (3) That it was not a mere pre¬ 
paration, but steps adapted to the purpose intended had been taken. But 
for the intervention of the fortuitous circumstances, of the girl having manag¬ 
ed to reach the hospital, the accomplishment of the object was, according to 
the medical opinion, within sight ; and under those conditions B was not 
expected to survive for long. There was therefore no doubt that A had 
attempted to murder his wife B within the meaning of Section 307. (4) That 

the sentence of three years’ rigorous imprisonment was not excessive, having 
regard to the studied and systematic nature of the attempt, steadily pursued 
for a considerable length of time. AIR 1959 Punj 134. 

Author's view.—Offence may be divided into two classes, (a) those requir¬ 
ing an act to be done and a particular result to be caused by such an act, 
e . g . See Section 299, ( b ) those which do not require that any result or effect 
should be caused, e. g. see Section 258 which punishes "whoever sells or offers 
for sale counterfeit stamps’, or Section 505 which punishes "whoever makes, 
publishes or circulates any statement, rumour or report with intent to 
cause...In Section 505 and Section 509, intent to cause is enough. 

In the first class of offences the attempt must be the penultimate act. 

9. Where no express provision is made by this Code for the 

punishment of such attempt. —Section 511 does not apply to cases where 
an express provision is made by the I. P. G. for punishment of such attempt. 
Such express provision is made in I. P. G. in the case of the following attempts : 
To wage war (Sections 121 and 125), wrongfully restrain or overawe the Pre¬ 
sident, Governor, etc. (Section 124), to bring; into hatred or contempt the 
Government (Section 124-A), to rescue State prisoner or prisoner of war 
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ration 130)',\o seduce a soldier, sailor or airman (Section 131), to 'obstruct 
any public servant (Section 152), to promote feelings of enmity or hatred 
between different classes (Section l$3rA), to obtain gratification (Sections 61, 

162 163 1 . 65 ), to use as true or genuine false or fabricated evidence (Section 

196), to use any certificate as a true one (Section 198), to use as true any 

declaration (Section 200), to obtain gratification to screen an °. ffender 

tion 213), to induce a person to receive a counterfeit coin (beeuons _ay, 

241 and 2511, to murder (Section 307), to commit culpable homicide (Section 
308), to commit suicide (Section 309), to put any person in 1 ear of any injury 
or accusation in order to the committing of extortion (Sections 385, 387 and 
389^, to commit dacoity (Section 391), to commit robbery (Sections 3J3, 394 
and 398), to cause death or grievous hurt at the time of committing robbery 
(Section 397), and to cause death or grievous hurt whilst committing lurxing 
house-trespass or house-breaking (Sections 459 and 460). 

10. Does Section 511 apply to attempt to commit murder or 
does Section 307 only apply ? .—See commentary on Section 307. 

Section 511 does not apply to attempt to murder — See commentary 
on Section 307 ; 14 ALL 38 (Jiddha), 20 ALL 143 ( Tulsha ), 56 BOM 434 : 
34 blr 571 (V. B. Gogate). 

11. Attempts to commit various offences. — See Notes 1 la to 11,_ 

Abduction and kidnapping.-— Where the accused came to the roof of-,a 
house and awakening the woman who was sleeping there with her husband 
asked her to accompany them and on her refusal they lifted her up in oidei 
to carry her away, when she raised an alarm, and the accused dropped her on 
the roof and ran away, it was held that the accused were not guilty of the 
offence of abduction,'inasmuch as the woman was not compelled to go from 
the place where she was but was merely lifted up and that the action of the 
accused amounted to an attempt to abduct. AIR 1925 Lah 512 : 26 Cr LJ 
943 : 86 IC 1007 : 26 PLR 119 (Mu). 

Miere intention not followed by any act cannot constitute an otlence, and 
an indirect preparation, which does not amount to an act which amounts to a 
commencement of the oflence, does not constitute either a principal offence, 
or an attempt or abetment of the same. The intentions either of B or 7, 
while they were staying at Sholapur, did not constitute any offence, and B's 
accompanying the girl to I uljapur by the orders of 7 did not by itself constitute 
an abetment. 23 The applicants followed a girl in. a motor car while on her 
way to work. They came up to her : and two of them jumped out. One 
seized her hands and the other attempted to snatch the gold chain she wore. 
Held that a prima facie case under Section 366/511 had been made out. AIR 
1933 Rang 214 ; 34 Gr LJ 1083 : 145 IC 720 (Sultan). 

' Abetment.— See Note 6. 

Abortion. —Set miscarriage and Note 2-a. 

Adulteration. —Act of a hospital milk contractor ingoing to the place 
where cows were to be milked, taking three gallons of stale milk is not an 
attempt to adulterate the milk, but amounts only to preparation : 1885 PR 40 
(Sukha). 

Adultery.-Mere presence in a room or shop of a man with a married 


23. 24 BOM 287 : t blr 678 (Baku). 
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(an is no attempt to commit adultery. 
(Paira Ram), 


1879 PR 13 (Gkulam) : 1902 PR 


-See Notes 2-a, 2-d, 3 and AIR 1953 Pat 338 (jV. Sao) in Note 3 


Arson. 

(arson). 

Bigamy.- —Causing the publication of banns of marriage is an act in pre¬ 
paration to marry but does not amount to an attempt to marry. Where a 
man, having a wife living, caused the banns of marriage to be published, he 
could not be punished for an attempt to marry again during the lifetime of 
his wife. 

Preparation consists in devising or arranging the means or measures 
necessary for the commission of the offence ; the attempt is the direct move¬ 
ment towards the commission after the preparations have been made. There 
could be no attempt to contract a marriage until the parties stood before the 
Magistrate about to begin the ceremony. Publication of the banns was not 
an attempt on the prisoner’s part to marry Miss G, but only a preparation for 
such an attempt. The publication of banns may or may not be, in cases in 
which a special licence is not obtained, a condition essential to the validity of 
a marriage, but common sense forbids as to regard either the publication of 
the banns or the procuring of the licence as a part of the marriage ceremony. 
If the rule laid down in America, that an attempt can only be manifested, by 
acts which would end in the consummation of the offence but for the inter¬ 
vention of circumstances independent of the will of the party, be accepted, it is 
clear that the prisoner’s act causing the banns of marriage between himself and 
Miss G to be published was not, in law, an attempt to marry her, inasmuch 
as he might, before any ceremony of marriage was commenced, have willed 
not to carry out his intention of marrying her, 1 ALL 316 (Peterson). 

Bribery.—To ask for a bribe is an attempt to obtain one and &*bribe 
may be ask?d for as effectually in implicit as in explicit terms. 2 ALL 253 
($. Sahai). The letters and sums of money were sent with the object of induc¬ 
ing the addressees and payees to do favour or service or as a reward for hav¬ 
ing done such favour or service to appellant. But it has not been proved that 
the letter addressed to the Quarter Master’s clerk ever reached the hands of 
the addressee and indeed that there is Quarter Master’s clerk attached to or 
on the strength of that regiment. In these circumstances, the appellant can¬ 
not in any event be held guilty of anything more than an attempt to commit 
an offence. But by posting the Letter to the Quarter Master’s clerk of that 
regiment he did an act that amounted to an attempt to commit an offence 
and went beyond a mere preparation to commit an offence. AIR 1918 Lah 
152 (2) ; 45 1C 150 : 19 Cr LJ 486 (Ahad Shah). 

Cheating.—-^ also Note 8-a. The writing of false figure in the register 
under one column without filling in the other columns does not pass from the 
stage of preparation into that of an attempt to commit the offence of cheat¬ 
ing. 24 A man may be guilty of an attempt to cheat although the person he 
attempts to cheat is forewarned and is therefore not cheated. M wrote a 
letter to the Currency Office at Calcutta, enclosing the halves of two Govern¬ 


ment, currency notes, 


stating 


that the other halves were lost, and enquiring 


what steps should be taken for the recovery of the value of the notes. The 
Currency Office, having, upon enquiry, discovered that the amount of the 
notes had been paid to the holder of the other halves and that the notes had 
been withdrawn from circulation and cancelled, sent M the usual form of 


24. AIR 1923 Pat 307 : 23 Cr LJ 108 ; 65 IC 492 (.Labhmi Prasad). 
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to be filled up and returned to it. It appeared from the evidence that 
the Currency Officer never contemplated paying M in respect of the notes. 

* The form was filled up $nd signed by Mand returned by.him to the Currency 
\Office. - It was held that, although there was no intention oil the part of 
Currency Office to pay the amount of the notes, M was guilty of an attempt 
to* cheat. 16 CAL 310 (Umeshj. The forwarding of fictitious consignment 
notes can* only be regarded as preparatory to the offence of cheating, as it was. 
not done in the attempt to cheat. UC 470 (. Raghunath). 

A person who sends an inshred cover, purporting to contain Government 
H currency notes, but which, on receipt by the addressee, is found to contain 
only a letter advising the despatch of notes,- and pieces of waste paper, is not 
guilty of cheating. 50 GAL 849 (R. B, Roy)\ \ The mere fact that a cover 
insured for a cerfain amount is sent raises no presumption in law tha\ cover 
** contains the necessary amount of Government currency notes. { It is th£re- 
‘ fore not easily conceivable what is the thing which the complainant would have 
done or omitted to do if the fraud contemplated by the accused had succeed¬ 
ed, The only thing that can be said is th^t^ the accused imagined that he- 
would have had some sort of a proof that *the debt had been paid off. If 
however that be the view, the offence that accused committed was an attempt to 
cause a circumstance to exist, intending that such\circun^t*mce may appear 
in evidence in a judicial proceeding or proqeedihg taked. by. law before & 
public servant or before an arbitrator, and such civcuinstahce so appearing 
in evidence, may cause a person who in such.proceeding is to form an opinion 
upon the evidence, to entertain an erroneous opKnion on any point material 
to the result of the proceeding. Then the offence would be ari\attempt to 
fabricate false evidence within Section 192. AIR 1924 All 205 V 83 IC 993 
{Tula Ram). ^ 

As the accused was not successful in gettii^g any\ property - delivered to 
him or to any other person, the offence of cheating under Section 417 was 
not complete, but he was guilty of the offence of an attempt'to cheat. 1942 
ALL 889 (Chhedi). A owed B certain amount. He serlt a registered and-, 
insured packet to B , purporting to contain currency notes in settlement of 
debt and got acknowledgment of the receipt of the packet, the packet was 
found to contain waste paper. B sued A for the debt. A applied to Court to 
admit the acknowledgment in evidence. It was held that A was neither 
guilty under Section 417 for cheating, nor of attempt to cheat. v >Ts action 
amounted to preparation. 25 £> who was indebted to the complainant, „de$c 
patched to the latter an envelope insured for Rs. 530 containing two pieces 
of waste paper, intending to use the receipt for the same as evidence of pay¬ 
ment of Rs. 530 towards the liquidation of his debt to the complainant. It 
was held that Q, vvas guilty of an attempt to cheat, 14 Cr LJ 436 : 20 IC 596 
(Arum ). „ . 

The accused contracted with Ralli Brothers to deliver a certain quantity 
of good cotton ; instead of this, they delivered for acceptance by Ralli ? s agent 
30 dokras of bad cotton, ie. cotton heavily adulterated with rubbish and 
adulterated in such manner that the fraud would be likely to escape the 
usual inspection which is had on such occasions. Ralli’s agent, to whom 
delivery was offered, suspected the character of the goods, and declined to 
accept them. It was held that there was a complete case of an attempt to 
cheat. 20 See also 16 LK 194 in Note 8 first para. D told that he knew how 


25. AIR 1927 Mad )99 : 28 Or LJ 70 : 99 
IC 102 (Kunjuh 


26. 14 Cr LJ 433 ; 20 IC 593 : 15 Mr 568 

(M. D. Pa til). 
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^ double currency notes. C, however, did not believe this but he gave the 
currency notes to D with a view to entrap the accused. It was held that as 
C knew the falsehood of the pretence he could not be convicted of the 
offence of cheating. But making false pretence and asking for currency 
notes were in themselves sufficient for holding D guilty of the offence of at¬ 
tempt to cheat. 52 Gr fj 644 : AIR 1951 MBh 100 ( Ram Nath). 16 LK 194 
(Raghunafh). 

B manufactured spurious trinkets, and took them to N saying they were 
of gold, and that they were stolen property (which was also not true) and 
that B did not like to sell them in bazar and asked him to buy. N did not 
buy. It was argued that no attempt to cheat had been proved, because 
more had to be done by B, such as, weighing the articles etc. etc*, before wrong¬ 
ful loss would fall upon N. It was held that the act of B amounted to an 
attempt of cheating punishable under Sections 420-511. AIR 1914 Lab 315 : 
15 CrLJ 265 : 23 IG 473 (Abdullah). 

There may be cases in which ^attempt” is not complete until. the actor 
has done each and every act requisite for the perpetration ol the crime ; but it 
cannot be laid down that this is a principle governing all cases. In each 
and every case the court has to consider the facts and decide on the merits, 
not upon any pedantic or hard and fast rule, but in accordance with common 
sense. In cases of cheating the essential thing is the deception of the victim, 
the dishonest causing to arise in the victim’s mind of an impression, the 
reverse of truth, calculated to induce him to give up something he wou d not 
otherwise give up, or to do or refrain from doing something he would not 
otherwise do or refrain from doing, or to enter into a bargain he would not 
enter into, if he knew the real facts. Here the petitioner had clearly said 
things to N, which if believed by him would have caused such and impres¬ 
sion as that to arise in his mind. The attempt to deceive was complete, and 
we are unable to see why it should be held that to complete that attempt such 
further acts as statement of price and rate and weighment were essential. 
D manufactured superious trinkets, and took them to N saying they were ol 
gold and that they were stolen property (which was also not true) and that 
D did not like to sell them in bazaar and asked him to buy. N did not: 
buy. ft was held that the act of D amounted to an attempt of cheating 
punishable under Sections 420 and 511- Aik IJ14 Lah 31.) . 15 Cr LJ > 
(Abdullah). Debtor advises his creditor of the remittance ol money in cur¬ 
rency notes by insured post but the creditor finds no notes in the cover. 
Thdis an attempt to cheat. AIR 1917 Pat 699, 20 1C 596. (Contrary view 
was*taken (» X 1924 All 205, AIR 1924 Cal 215, AIR 1927 Mad 199). 

A debtor who endorses on the back ot a promissory note a very much 
larger amount as paid by him and contends that it was entered as payment 
has committed a criminal attempt to cheat and not merely preparation. All< 
1953 Mad 609: Cr LJ 1152. 

Acts are attempts if they are acts committed for the purpose and with 
the intent to bring preparations to bear upon the mind of the person to be 
deceived. Mere writing telegrams and giving them to a messenger for des¬ 
patch is not enough. AIR 1927 Mad 77 : 28 Cr LJ 95 (E. R. CheUiar). 

An offence under Section 420, read with Section 511 would he commit¬ 
ted bv a person who attempts to cheat another person and thereby attempts 
to induce him to do one or the other of the acts mentioned in Section 420. 
56 blr 188 ( Durgadas). 
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i\\l that is necessary to constitute an attempt to commit an offence is 
some externa] act, something tangible and ostensible of which the law can 
take hold as an act showing progress towards the actual commission of 
the offence. It does not matter that the progress was interrupted, AIR 
1927 Lah 634 : 28 Cr LJ 680 : 103 IC 408 (Rakmat Ali—n Case of attempt to 
cheat). 

Mere preparation is an indifferent act possessing no definite indication of 
criminality. An attempt is an act of such a nature that it is in itself evidence 
of the criminal intent with which it is done. A criminal attempt bears the 
criminal intent upon its face. The thing speaks for itself. The accused 
borrowed from P. W. 1 a sum of Rs. 800 and executed a pronote. He paid 
Rs. 36*8-0 on a certain date. According to an arrangement, a few days later 
the accused and P. W. 1 met at the house of P. W. 2 and the accused rep¬ 
resenting that he was going to pay a sum of Rs, 13-8-0 to make up Rs. 50, 
placed the money near P. W. 2 and wanted the pronote to endorse on back 
of it this payment of 50—but instead of that entered a payment of Rs. 750— 
and when he was questioned asked P. Ws. 1 and 2 to come to his house to 
get the entire sum of money and went away on his bicycle and was chased 
in vain by them. When he was finally cornered he stated that what had 
been entered as payment had been entered as a payment and would not 
give any further satisfaction. It was held that what the accused intended 
and did and achieved when beyond the stage of preparation and constituted 
a criminal attempt to cheat P. W. 1. The debtor advises his creditor of the 
remittance of a sum of money in currency notes by insured post. On 
opening it the creditor finds its contents worthless. What offence has the 
debtor committed? It has been held in some cases that his offence is an 
attempt to cheat:—20 IC 596 (Arura) ; AIR 1917 Pat 699 ( Sadholal ), while 
in others it is held to constitute no offence AIR 1924 Cal 215 [Raman) ; 
AIR 1924 AM 215 (Raman); AIR 1924 All 205 (Tularam) ; AIR 1927 
Mad 199 ( V. Aiyar ), though in two cases it was conceded that it might 
amount to fabrication of evidence ;— AIR 1927 Mad 199 and AIR 1924 All 
205. The act seems more in the nature of a preparation than an attempt, 
for Which a closer relation to cheating would seem to be necessary. This 
appears to be the ‘rationale’ of the case in which the accused a broker had 
entered into a contract with the complainant for the sale of jute on behalf 
of the firm B which proved to be a fictitious one. The price of jute having 
risen the complainant prosecuted the broker but the prosecution was quashed 
on the ground that the prospective harm to the complainant was both un¬ 
certain and too remote : — AIR 1925 Cal 100 ( Harendranath). AIR 1953 Mad 
609 : Cr LJ 1152 (G. Udayar). 

A man may be guilty of an attempt to cheat although the person he 
attempts to cheat is fore-warned and is, therefore, not cheated. 10 LAH 
253 ; 16 LK 194 : AIR 1941 Qudh 3:190 IC 259. When the accused 
posed that he could double currency note and a police officer knowing that 
he could not do so but with a view to get him convicted gave him some 
notes and caught him while, after going through a mock processor doubling 
notes, he tried to substitute some pages of a book in their place, it was held 
that the accused went far beyond the stage of preparation and was liable to 
be convicted of the offence of attempting to cheat. 16 LK 194 ( Raghmath ) : 
41 Cr LJ 881. See Note 8-b. 

A man may attempt to cheat although the person whom he attempts 
to cheat is fore-warned and is, therefore, not cheated, 10 LAH 253 (,Shib 
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tiharan)P The sending of the notices was an act of preparation but when 
the accused followed up these notices with the actual claim papers, he 
committed himself to representation of act which being false to his knowledge 
must be regarded as an overtact towards the commission of the offence of 
cheating, an act which had gone beyond the stage of preparatipn. 28 Where 
the evidence established the fact that the accused informed an Octroi Super* 
irxtendent that there were 16 maunds of an article in a cart, whereas there 
were only 6, and by this act he induced the Superintendent to grant him a 
refund of the duty on 16 maunds of the article instead of 6 maunds, and 
where this was discovered before any money was paid to the accused, it was 
held that the accused was guilty of an attempt at cheating under Section 
417 read with Section 51i. 29 In the offence of cheating the actual transac¬ 
tion must have begun and an act to bear upon the rnind of the victim must 
have been done before a preparation can be said to be an attempt. 30 Mere 
taking thumb-impression on a blank piece of paper is not sufficient to prove 
an intention to use the paper dishonestly and does not constitute an offence 
under Section 415. There may have been a preparation to cheat but the 
action of Q, fell short of an attempt at cheating. No attempt was ever 
made to use the blank piece of paper, and, nothing was ever written on it. 
(7 could not even be prosecuted for an at ernpt at forgery until they had 
made some entry on the blank paper which would show a stage going further 
than mere preparation. AIR 1926 Pat 267 : 27 Gr LJ 609 : 94 IC 353 
(Sheo Prasad). 

Accused sent two anonymous letters Exhibits A and B by post to one 
Abdul Jaffar purporting to come from the diety at Nagore (Nagore Andavar) 
directing him to pay certain sums of money to a person specified in the 
letters whom he was to seek out and threatening him with ruin and death 
from divine displeasure if he failed to do so. Accused pretended that he had 
two letters Exhibits Cand D from the God at Nagore wherein he was comman¬ 
ded to go to Jaffar and explain the serious situation to him and to receive 
Rs, 300 from him. Accused came to Jaffar’s house and discussed the matter 
with him and two others and agreed to receive three currency notes of 
Rs. 100 each if offered on a silver plate with sugar and fruits. On the offer 
being so made accused took the notes and put the bundle under his arm- 
pit and was leaving the house when he was arrested by the police. It was 
held that the accused attempted to deceive Jaffar by making him believe 
that the God at Nagore had ordered him to pay money to the accused, and 
thereby to dishonestly induce Jaffar to pay him Rs - 300. 48 MAD 774 
(/). Ayyar). 

An attempt to deceive by a false representation of fact involves that 
the person charged should have taken some step towards the communication 
of the representation to the person whom it was his intention to deceive, 
but, however probable it may be that the accused would have taken such a 
step if the bill had not been taken away from him, he did not in fact take it, 
and a man is punishable not in respect of what he may have intended to do 
but in respect of what he does. 1 Cr LJ 124 :8 OWN 278 (Hurjee Midi). 

S who passed had a matriculation certificate issued by a University. C, 
who failed wrote a letter to the Registrar purporting lobe signed by S, 


27. 16 LK 194 ( Raghunath) ; 16 CAL 310 Das). 

{Umesh). ' 30. AIR 1927 Mad 77 : 28 Cr LJ 95 ; 99 

28. 2 RANG 53 (Mg. Po Hmyin ). IC 127 (R. Chettiar). 

29. 2 Cr LJ 788 : 2 ALJ 718 (. Bhagwan 
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statin^ that the certificate of S was lost and requesting that a duplicate certi¬ 
ficate be issued. S had not in fact lost his certificate. Enclosed with a letter 
was a certificate of the headmaster that S had lost his certificate. 0 was 
convicted of attempting to cheat and forgery to commit cheating. It was 
held that the charge of cheating must fail as there was nothing to show that 
Chad acted dishonestly in obtaining the duplicate certificate, that is, that he 
had any intention to cause wrongful gain to himself or wrong!ul loss to the 
university. As to the charge of forgery it was held that assuming that 
accused had fabricated the head-master’s certificate it was not shown that 
he had done so fraudulently or dishonestly and with intent to cause damage 
or injury to the public or to any one. The question before the court was 
not as to his intended use of the certificate subsequently. Even if he had 
such an intention this mere preparation did not amount to an att^npt to 
commit an offence within the meaning of Section 51 L 2o MAD 72b 
m, Srinivasan). See also the first para, in Note 8. (Case 16 LK 194) ; AIK 
1927 Lah 634 : 28 Cr LJ 680. 

Conspiracy.— See Note 5. 

Conversion to own use. —A Government stockist removed 80 bags of 
rice from the godown in his charge and concealed them in a room with a 
view to sell and apprcpriate the sale proceeds himself but before he could do 
so the matter was detected. He was put on trial on a charge of an attempt 
to convert the 80 bags of rice to his own use but was acquitted. On an appeal 
against acquittal, it was held that an act done towards the commission of 
an offence which does not lead inevitably to the commission of the offence 
unless it is followed or perhaps, preceded by other acts, is merely an act of 
preparation and, therefore, the stockist did not commit any offence and was 
rightly acquitted. 28 PAT 92 : AIR 1949 Pat 326 (Bhagwat). 

Culpable homicide.— See Section 308. 

Fabricating false evidence— M instigated £ to personate C and to 
purchase in C’s name certain stamped paper, in consequence of which the 
vendor of the stamped paper endorsed C’s name on such paper as the pur¬ 
chaser of it. M acted with the intention that such endorsement might.be 
used against C in a judicial proceeding. An offence of fabricating false 
evidence had been committed and M was properly convicted of abetting 
the commission of such offence. 2 ALL 105 ( Mula ). See also lb72 NWPHCR 
133 (Nunda) ; AIR 1924 All 205 in para 5 under ‘Cheating* in this note. 

Turning to the language of Section 511, we find that the liability to 
punishment arises out of the doing of an act “towards the commission of the 
offence,” such act being done in the course of an attempt to commit the 
offence or to cause it to be committed. The offence which it is said G was 
attempting to commit was the offence of fabricating false evidence of identi¬ 
fication : he had formed the intention of procuring witness by means of these 
photographs to swear falsely that they recognised one or other of the man 
in the photographs as persons whom they had actually seen committing the 
offence of dacoitv. Can it be said then that the taking of the photographs 
by G was an act done “towards the commission of the offence.” According 
to the judgment no such definite quality is attributed to the act ; the learned 
Judge can go no further than to say that he surmises or thinks it very prob¬ 
able that the photographs may have been taken with a view to the procuring 
of false evidence. But that is not: enough to justify a conviction for attemp t. 
The quality of the act can only be estimated in the light of the surrounding 
circumstances. It cannot be inferred from any of the events which pieced.ec 
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taking of the photographs that- the intention was to use them forah 
unlawful purpose, and It is admitted that there is no evidence afforded by 
subsequent events to justify the conclusion that they were so used or intended 
to be used. Ordinarily the art of taking a photograph' is an innocent act 
which cannot be deemed- tt> import an intention of using the product of the act 
for an illegal purpose. It has been pointed out, however, that under the rules 
of the Police Department the taking of photograph of under-trial prisoners 
is prohibited and .that consequently that act ascribed to G was not an inno¬ 
cent act. But While in the circumstances we may attribute to G the know¬ 
ledge that he was doing wrong by transgressing a rule of conduct ofhis 
department, we cannot in the absence of other evidence go further and hold 
that his intention necessarily was to use the photographs for the purpose of 
fabricating false evidence. AIR 1916 All 141 : 35 IG 991 : 17 Cr LT 431 ■ 
14 ALJ688 (Gulab). J 

Election.—Fraudulently obtaining signature slip is no offence under 
Section 171 (/) read with Section 511 I.P.C. AIR 1925 All 226 : 26 Gr LI 
359 : 84 IG 711 (Maikhan Singh). 

Forgery.— The filing of a forged document in a Court with the intention 
of relying on it at the trial of a case amounts to an attempt to use such docu¬ 
ment though the document itself was not actually used ; and the person filing 
it may be prosecuted for offence under Section 511 and 471 . 31 To take the 
impression of an old seal on a piece of paper is not an offence unless it is 
proved that there was an intent to use the impression in a dishonest manner. 
The seal was being tried to ascertain whether the impression would show 
through the paper on the other side and so he detected as a new impression. 
If this is so, the person who made the impression may at the outset be consi¬ 
dered to have been making a preparation to commit forgery. 32 To prepare 
in conjunction with others a copy of an intended false document, and to buy 
a stamped paper for the purpose of writing such false document, and to ask 
for information as to a fact to be inserted in such false document do not 
constitute forgery nor an attempt to commit forgery, inasmuch as although 
he had an intention and made the preparation to commit, he had not pro¬ 
ceeded so far as to do an act towards the commission of the offence, but are 
facts which would support a conviction for abetment of forgery as being'acts 
done to facilitate forgery. 3 MAD 4 (Padala). Mere taking thumb impres¬ 
sion on a blank piece of paper is not an attempt at forgery. AIR 1926 Pat 
267 (.$ heoprasad). 

d intending to procure a forged document had directed a servant to 
purchase blank stamped paper on which the document might be executed, 
and to describe himself to the stamp vendor as the person who, Q. wished it 
to be deemed, was the executant of that document, and the stamp vendor 
had endorsed upon the bond an endorsement stating that he had sold the 
stamp paper to the person personated by the servant. Q, was convicted of an 
attempt to forge a valuable security. 15 ALL 173 ( MacRea ). For acts 
amounting only to a preparation to commit forgery, see Queen v. Ramsaran, 
(H.C.R., N.YV.P., 1872, p. 46) : 2 ALL 105 (Mula). 

One Chaturi, calling himself Kehri, the son of Bhupal, Kachhi, went to 
a stamp-vendor, accompanied by a man named Kalyan Singh, and purchased 
from him in the name of Kehri a stamp paper of the value of 4 annas. The 
two men then went to a petition-writer and, Chaturi again giving his name as 


31. 131C 99 : 13 Cr L \ G (Krishna Prasad). 

32. AIR 1925 Oudh 158 : 25 Cr IJ 1162 (Surat Bahadur). 
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Ipehri, they asked the petition-writer to write for them a bond for Rs. 50 
payable by Kehri to Kalyan Sinyh. The petition-writer commenced to write 
the bond, but, his suspicions being aroused, did not finish it, but took Chaturi 
and Kalyan Singh to. the nearest thana. It was held that under the above 
circumstances Kalyan Singh was rightly convicted of an attempt to commit 
the offence defined in Section 467, and Chaturi of abetment of the said 
attempt. 16 ALL 409 (Kalyan Singh). 

d had ordered certain receipt, forms to be printed similar to those used 
by the Bengal Goal Company, and one of these forms had actually been 
printed and the proof corrected by him. Q had an intention of making such 
addition to the printed form as would make it a false document, and he did 
this dishonestly and with intent to commit fraud. It was held that the 
printed form was not in itself a false document, and that it would not have 
become a false document, or part of a document (according to the definition 
in Section 464), until the seal or signature of the Bengal Coal Company had 
been forged upon it, so as to make it appear that such seal or signature was 
that of the Bengal Coal Company. £), therefore, would not be guilty of the 
offence of forgery until the printed form had thus been converted into a false 
document ; and for die same reason, he would not be guilty of an attempt to 
commit forgery until he had done some act cowards making one of the forms 
a false document. If, for instance, he had been caught in the act of writing 
the name of the Company upon the printed form, and had only completed a 
single letter of the name, he would have been guilty of the offence charged, 
because (to use the words of Lord Blackburn) **the actual transaction would 
have commenced, which would have ended in the crime of forgery, if not 
interrupted.” But as it was, all that he did consisted in mere preparation 
for the commission of the crime. He was no more guilty of an attempt to 
commit forgery in having the forms printed, than he would have been of an 
attempt to commit burglary by having a false key made of the house where 
he intended to commit the offence. 7 CAL 352 (Riasat Ali). See also 22 
CAL 131 (Chandi Prasad ). But see 61 CAL 54. 

Fabrication of head master’s certificate is not an attempt but mere pre- 
paj n. 25 MAD 726. 



"House breaking. —The accused dug a hole in the wall of the comp¬ 
lainant’s dwelling house, during the night, with intent to complete that hole 
in order to make their entry into the house through it ; and, having so 
entered, to commit a theft in the house. In fact, the hole was not completed 
in the sense that it did not completely penetrate from one side of the wall to 
the other, as the accused were interrupted before they could complete it. 
The accused were on these facts convicted by the trying Magistrate of the 
offence of attempting to commit house-breaking by night. It was held that 
the accused’s acts did in law amount to an attempt, for the actual transaction, 
the distinct overt act, was begun and carried through to a certain point but 
was not completed by reason of the accused’s being interrupted. 37 BOM 
553 (Chandkha). Going to the roof of a house is not entering a building. 
Where a person reached the roof of a house but jumped down from the back 
of the roof, he cannot be said to have entered into the building though he is 
certainly guilty of an attempt to commit the offence of house-breaking. 34 
Cr LJ 1181 : 146 IC 20 (1) : AIR 1933 Lah 433 (1) {Nanhun). The accused 
with intent to commit house-breaking stepped on the platform in front of a 
door, but were disturbed and captured as soon as they had opened the door, 
before they had effected an entry. It was held that the accused were not 
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0 _ty of house-breaking but only of an attempt to commit • house-breaking. 

29 Cr LJ 4 : 106 IC 340 ( Md . Hussain). ‘ v x 


It is not an attempt to commit burglary to have ajfalse. key made of the 
house where he intended to commit the offence. 7 CAL *352 (Riasat Ali). 


In order to apply Section 511, it is necessary not merely that there, 
should be an attempt to commit an offence, but likewise that an act was done 
as such attempt towards the commission of the offence. Mere passing on the 
roof of the house cannot in any sense be termed an act towards the commis¬ 
sion of die burglary: It is an act of approach towards the house for the 
purpose of stealthily effecting an entrance into the premises, but can hardly 
be said to exceed the limits of mere preparation. While on the roof the 
accused had yet time to make up his mind to recede or attempt an entrance 
according as he found his opportunity or the state of vigilance inside the 
premises. It cannot be said that by his presence on the roof of the house he 
had finally committed himself to committing-the offence, of house-breaking. 
The petitioner ought not to have been convicted of an attempt to commit 
house-breaking under Sections 457—511. 33 D was detected on the roof of a 
bazaar with an open clasp knife in his hands-and two .gunny bags. It was 
found that he had come there with the intention of committing theft. The 
matter not having proceeded beyond the stage'of preparation, D could not be 
convicted of an offence under Sections 457 and 511. 20 Cr LJ 571 : 52 IC 

59 (Baiwa Khan). 


First, there must be an attempt to commit the offence, and second some 
act must be clone towards the commission of the offence. The word “attempt” 
is not itself defined and must, therefore, be taken in its ordinary meaning. 
And even if an act has been done towards the commission of the offence that 
alone does not bring the case within the section. There are many acts of this 
kind which are merely acts of preparation. Thus if a burglar gathers toge¬ 
ther his tools and starts out from his own abode for the house he intends to 
break into, he has done acts towards the commission of the offence, but it can¬ 
not reasonably be said that he has attempted to commit it. AIR 1925 Rang 
247 : 27 Cr LJ 916 (Jones). 


House-trespass.—Entry on a verandah may not amount to house- 
trespass, but such entry coupled with an attempt to push open the door, does 
amount to an attempt to commit the offence. Those who accompany the 
accused but remain looking on without entering on the complainant’s property 
are not guilty of criminal trespass even if they abuse. 16 Cr LJ 2 : 26 IC 306 
(Nga Pan ). 

See Note 2-d. 


Hurt.-- See 1 Cr LJ 1078 (Jiwandas) in Note 8. 


Hurt by witchcraft. — See Note 16. 

Kidnapping. — See abduction. 

Libel. —In Odgerson Libel, it is said that an attempt to libel is not action¬ 


able unless it is effectual. That is, there must be a publication in fact. “That 
the third person had the opportunity of reading the libel is not sufficient, if the 
Jury are satisfied that he did not in fact avail himself thereof, even though it 
is clear that the defendant desired and intended publication.” But, as the 
passage and the chapter in which it occurs as also the cases cited in illustration 
clearly show, the law stated by Dr. Odgers is applicable to actions for libel, 


33 . 6 Cr LJ 444 ; 1907 PR 15 ( Waiidad). 
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not to criminal prosecutions. No suit can lie for damages for an ineffectual 
at temp i. to libel) because, the attempt failing, there is no injury, and in actions 
for libel “proved or presumed injury to reputation” is the cause of action. 
(Pollock on Torts, p. 245, 6th Edn.). It is otherwise in criminal law. 34 
BOM 378 (G. B. Modak). 

Melting sovereigns. —Not an offence under I. P. C. See 20 Cr LI 677 : 
AIR 1919 Bom 156, in Note 2-b. 

Misappropriation.— See conversion to own use. 

Causing miscarriage— ,SVr also Note 2-a. Accused, who caused pre¬ 
gnancy to a woman, suggested that she should take drugs to procure a miscar¬ 
riage. One night he brought her a bottle half full of a red liquid, and a 
paper packet containing a powder. After he had gone, she tasted the powder, 
but, finding it salty and strong, spat it out. She did not try the liquid. The 
following night, accused came again, and finding that she had not taken 
either the powder or the liquid, he pressed her to take them, but she refused 
saying that she was afraid for her own life, and that the powder irritated her 
tongue. Thereupon he asked her to open her mouth, and approached her 
with the bottle, and took hold of her chin. But she snatched the bottle from 
bun and cried out loudly, and her father and some neighbours came, and the 
accused fled. It was found that neither the powder nor the liquid was harm- 
fui. "I he accused could not in law be convicted of an attempt to cause mis- 
carriage, as what he did was not an act done towards the commission of the 
offence of causing a miscarriage. AIR 1933 Cal 893: 147 IC 999 : 38 
OWN 52 (Asgarali). 

See also 1950 NAG 908 ( Mangeratn ) in Note 8. 

Murder. See Note 10 and Section 307 and Note 2-j to Section 307. 

Personation at election.— fraudulently obtaining signature slip is no 
onence under Section 171 (/) read with Section 511. AIR 1925 All 226 : 26 
Cr LJ 359 : 84 IC 711 (Malkhan). 

Poisoning. See Note 2-d. If A, with intent to hurt B by administering 
poison, prepares a glass for him and fills it with poison, but while A’s back 
turned, C who has observed A’s act, pours away the poison and fills the glass 
with water, which A in ignorance of what C has done, administers to B, 'a is 
guilty and can be convicted of an attempt to cause hurt by administering 
poison. 61 CAL 54 : AIR 1933 Cal 893 : 147 IC 999 : 38 CWN 5? (Asearali)■ 
See also 1950 NAG 908 {Mangeram) in Note 8. & 

If Q. with intent to hurt 7 by administering poison prepares and admi¬ 
nisters harmless substance believing it to be poisonous he cannot be convicted 
of attempt. 9 CPLR 14. AIR 1933 Gal 893 (Asgarali). 

Rape. The accused caught hold of a girl, threw her down, put sand in 
her mouth, got on her chest and attempted to have intercourse with her. She 
resisted and cried and her screams attracted the witnesses on seeing whom 
accused ran away. It was held that the accused had gone much beyond the 
stage of “preparation”, and if he had not been prevented by the sudden 
arrival of the witnesses, there was not the least doubt that he would have had 
intercourse with her and that his act clearly amounted to an attempt to com¬ 
mit rape and not merely an offence under Section 354. AIR 1933 Lah 1009 
(1) : 35 Cr 1J 432 : 147 IC 360 ( Bhartu). 


THE INDIAN PENAL CODE 



[S. 51 1, No 



An indecent assault upon a woman does not amount to an attempt to com¬ 
mit rape, unless the Court is satisfied that there was a determination in the 
accused to gratify his passions at all events, and in spite of all resistance. In 
heg. v. Lloyd 7 Car. & Pay. 316, Patterson, J., in summing up, said : “In 
order to find the prisoner guilty of an assult, with intent to commit rape, you 
must be satisfied that the prisoner, when he laid hold of the prosecutrix, not 
only desired to gratify his passions upon her person, but that he intended to 
do so at all events, and notwithstanding any resistance on her part.” A con¬ 
viction of an attempt at rape ought not to be arrived at, unless the Court be 
satisfied that the conduct of the accused indicated a determination to gratify 
his passions at all events, and in spite of all resistance. 5 BOM 403 (Shankar). 
7C&P318 (Lloyed'y. ’ 

If a man intending to rape a woman drags her away into a jungle, it is 
an act towards the commission of the offence but not an attempt to commit 
it. 

Accused entered a carriage occupied by a lady who was asleep therein 
and sat down on the berth on which she was sleeping. She woke up and the 
accused threatened to strangle her if she screamed. He then began to unbut¬ 
ton his trousers and had unfastened the top button when the lady began to 
struggle with him, whereupon the accused released her and asked her name. 
On discovering her identity, he ceased to molest her explaining that he had 
mistaken her for another lady. It was held that the accused was not guilty of 
an attempt to commit rape but was guiltv of an indecent assault under Section 
354. , 27 Gr LJ 916: AIR 1925 Rang 247 (Jones). 

Where the accused stepped across from his own roof to that of his neigh¬ 
bour at night and caught hold of his daughter, got on to the charpoy with her, 
undid the string of her pyjama and was seen struggling with her when the 
Neighbour’s wife came up in answer to her daughter’s cries, and he then ran 
away. He had been rightly convicted under Section 376/51.1. 34 A person 
physically in^pable of committing rape cannot be found guilty of an attempt 
to-commit rape, because his acts would not be acts towards the commission of 
the offence.- 1896 UG 865 (Gopal). 

Sedition. —An attempt to publish sedition is complete as soon as the 
accused knowingly sells copy containing the seditious article. It is none the 
less.an attempt because something external to himself happens which prevents 
a persimi of the article by the buyers or any other member of the public. In 
cases of sedition, the question of intention is one of fact. 34 BOM 378 (G. B. 
Modak). The sending through the post of a packet containing a manuscript 
copy of a seditious publication with a covering letter requesting the addressee 
to circulate it among others, when the same was intercepted by another per¬ 
son and never reached the addressee constitutes an attempt within the purview 
of Section 124-A. 39 GAL 522 (S. .V. Adhicary). 

Shouting anti-war slogans. —See Note 5. The commission of an 
offence ordinarily involves four stages namely, intention, preparation, attempt 
and the final act constituting the offence. Intention perse is not ordinarily 
punishable at all. Preparation which consists in devising or arranging the 
means or measure for the commission of an offence is punishable in rare cases, 
as for,example. Section 399, I.P.C. The communication of intention by 
letter to the District Magistrate to shout an anti-war slogan which undoub¬ 
tedly is a prejudicial act within the meaning of the Defence of India Act 


3-f. AIR 1927 Lah 580 (Kitten-Singh). 
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($^ not amount to preparation to commit an offence and does not constitute 
any offence under the Defence of India Rules. Consequently the arrest of 
the person on receipt of such a letter before he has shouted the slogan is 
illegal. 43 Cr LJ 527 : AIR 1942 All 121 (ff. X Hasan) : See also 42 Cr 
LJ 765. 

Attempt to shoot.— Presenting a loaded revolver at a person is an 
attempt to shoot. 17 Gox 495 {Duckworth) ; 17 Cox 104 ( Jackson ). 

Attempt to stab.— Merely raising a knife in a threatening manner 
without actually trying to stab is not an attempt to stab. 1902-1 LBR 264 
( ThoDoHld ). 1882 PR 45 ( Dalaram ). See 1 Cr LJ 1078 {Jiwandas) in 

Note 8. 

Suicide. — R , with the intention of committing suicide by throwing her¬ 
self into a well, ran to the well, where she was arrested. She was convicted 
under Section 309 of having attempted to commit suicide. It was held that 
the conviction was illegal, observing : “There is no doubt that the accused 
intended to commit suicide and that she prepared to carry out that intention 
and proceeded to the well. She might have, however,, still changed her 
mind, and she was caught before she did anything which might be regarded 
as the commencement of the offence. 55 8 MAD 5 ( Ramakka ). 

Theft. — See also Note 2-a. The accused was caught while attempting to 
take the purse of P from his pocket. P however seized the purse from out¬ 
side his pocket and also the accused's hand. It was held that although the 
accused did move the purse for the purpose of committing theft he did not 
commit the offence of theft, because he was unable to move the purse from 
the possession of P . The offence was, therefore, one punishable under Section 
511 and not under Section 379. 35 Where the accused entered a thorned 
enclosure at the well of the complainant and was about to enter a smaller 
enclosure in which the cattle were tethered when he was interrupted by the 
complainant, it was held that the accused intended to steal the cattle and 
that he could not carry out his intention on account of intervention by the 
owner and so he was guilty of attempt to commit theft. 36 Where accused was 
caught at night time in the vicinity of some cattle which had been tethered on 
the complainant’s square and near which complainant and his brother were 
sleeping, he cannot property be held guilty of an attempt to commit theft but 
no doubt that he committed the offence of criminal trespass. In the present 
case the petitioner had not gone beyond the stage of preparation for the 
theft. 37 

A previous convict entered an open thorned enclosure in which goats and 
sheep were kept, but on the owner being disturbed, he fled and was arrested 
nearby. He was convicted under Sections 457-75. It was held, on appeal, 
that the only offence of which he could be .convicted was one of attempted 
theft under Sections 379-511 and that as Section 75 did not apply to attemp¬ 
ted offences, an enhanced sentence should not be inflicted upon him. 38 The 
mere surrounding of an open space of ground by a wall or a fence of any kind 
cannot be deemed to convert the open space into a “building” within the 
meaning of Section 442, l.P.C. and a person entering such an enclosure with 
intent to commit theft of cattle cannot be convicted tinder Section 457. But 


35. AIR 1942 Mad 521 : 1942 (I) MLJ 
591 : MWN 376 ( Duraiswamy ). 

36. AIR 1926 Lah 147 : 26 Cr LJ 1424 : 
89 IC 848 (Jaimai). 


37. AIR 1924 Lah 223 (1) : 71 IC 792 : 
24 Cr LJ 248 (. Naman«a). 

38. 20 Cr LJ 492 (2) : 51 IC 476 : 1919 
PR 13 ( Chasila ). 
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fa&4s guilty of an offence under Section 379-511, as the attempt to commit 
theft may be said to have begun when he entered the enclosure. 38 Merely 
lifting the tail of P’s coat to see if there was anything in the pocket is not an 
attempt to steal. 110 If a person tries to pick someone’s pocket he is guilty of 
attempt to steal though there is nothing in the pocket. See Notes 2-a and 
2-b. Also 11 BOM 376 (M. Jivaji ) in Note 5. 

Attempt to transport without permit.— See Note 5. The accused 
was found travelling in a bus to Tranquebar carrying 165 tolas of opium 
which N had given him at Chidambaram with instructions to meet him at a 
place in French territory and give it to him. The accused was charged under 
Section 7 read with Section 20, Dangerous Drugs Act. It was "held that 
there was no attempt to commit the crime but mere preparation for its com¬ 
mittal.* 1 £) carried a cart load of grain without permit towards the border 
of a State but was stopped at a place two furlongs from the border. It was 
held that £> had not committed the offence of attempting to export without 
permit. 48 

£>, a merchant of S. in Madras Presidency, loaded bags of rice in a 
lorry and himself sat in the lorry. While it was proceeding towards S, it 
was stopped about 28 miles from Madras border by the police and the rice 
was seized as (2 did not show any permit to transport rice outside the Pro¬ 
vince of Orissa. It was held that there was a clear case of attempt to trans¬ 
port rice in question without a proper peimit from the authorities. The 
mere possibility that before the lorry crossed Orissa border £> might have 
changed his mind and thrown away the rice somewhere in Orissa would not 
suffice to indicate that the act complained of was still in a preparatory stage 
and had not ripened to an attempt. 1952 Gr LJ 918 : AIR 1952 Ori 164 
(Jaganadham). 

The dividing line between preparation and attempt is real though fine. 
So long as the offender is at the stage of preparation, he is not held punish¬ 
able as it is still open to him to change his mind. The test, therefore, is 
whether the overt acts already done are such that if the offender changes’ his 
mind and does not proceed further in its progress, the act already done 
would be completely harmless. But where the thing done is such as would, 
if not prevented by any extraneous cause, fructify into commission of the 
offence, it would amount to an attempt to commit an offence. Clause 3 of 
Orissa Livestock (Control of Movement and Transactions) Order, 1947 
makes an attempt to move or transport without a permit as good an offence 
as the completed acts of movement or transport from inside the Province to a 
place outside. The least movement from one terminus towards the other 
must, constitute an attempt and will be punishable under Section 10 of Orissa 
Essential Articles Control and Requisitioning (Temporary Powers') Act 
1947. 43 See also 12 Cr LJ 116 in Note 5. ' ' ’ 

Wearing garb used by public servant.— Accused was carrying the 
jacket under his arm with intent that it should be believed that he was a 
Police constable ; but it is quite a different thing from wearing the jacket 
with a like intent. It is also not an attempt to commit ari offence under 
Section 171 but merely preparation. 1 Cr LJ 554 {j\'ga Kyaw). 


39. AIR 1914 Lah 384 (2) : 26 IC 305 : 
16 Cr I.J 1 (ICohmi). 

40. 1871-25 LT 75 (Taylor). AIR 1951 
Assam 17. 

41. AIR 1932 Mad 507:33 Cr LJ 582 


M Bfa 216 : Or LJ 1381 


(M Pillai). 

42. AIR 1953 
(./V. Singh). 

43. AIR 1051 Ori 284 : 1950 CUT 75 : .52 
Ci LJ 837 ( Tuslipada ). 
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12. Question of fact . —See also Note 3. Whether any given act or 
series of acts amounts to an attempt of which the law will take notice or 
merely, to preparation is a question of fact in each case. 15 ALL 173 
( MacRea ) 

Question whether there was “attempt” to commit a crime or whether 
there was only “preparation” for its committal is a question of fact which 
must be decided on the facts of each case. AIR 1932 Mad 507 : 33 Cr LJ 
582 : 138 IC 286 (JV. Pillai). AIR 1950 Mad 44 : 1949 MWN 632 ( Bavaii ). 
AIR 1955 Andhra 118 : Gr LJ 197 (T. M. Reddi). 

Whether an act or acts can amount to an attempt to commit a crime is 
a question of law. Not all acts which are steps towards the commission of 
a crime can be regarded as attempts. Some may be too far removed from 
the commission of the crime to be regarded as attempts to commit the crime, 
but just where the distinction is to be drawn between preliminary acts ’^of 
preparation and acts which are merely enough related to the crime to 
amount to attempt to commit it is often a difficult and nice question.. The 
mere intention to commit a misdemeanour is not criminal, some act is 
required and all acts towards committing a misdemeanour are not indictable. 
Acts remotely leading towards the commission of the offences are not to be 
considered as attempts to commit it, but acts immediately connected with 
it are. The law, however, punishes a man, not for a guilty intention but' 
for the overt act done as part of the carrying out of that intention ’ 1954-1 ■ ‘ 
All ER 137 ( Miskell ). 

13. Charge.—The charge should follow the wording of Section 511 
giving particulars wherever possible. The model charges of both Gour and 
Ratanlal are incomplete because they ignore important words in the section, 
namely “or to cause such an offence to be committed”. The charge should 
therefore select one of the two alternatives on or about. .at . .you attempted to 
commit on or about.. . .at . . .you attempted to cause to be committed. 

Model charge.— You—on or about—at—, attempted (to commit) - (to 
cause to be committed) an offence [give the description] which is an offence 
under section— 1 . P. G. and in such attempt did an act, to wit—, towards 
the commission of the offence and thereby you committed an offence under • 
Section 511, I. P. C _ 

14. Proof.— The conception of an attempt to commit an offencfe is 
a technical one. It is for the Court, on a consideration of facts proved, to 
come to a conclusion whether there was an attempt to commit an offence. 
Vyitnesses must depose to facts observed by them and not draw inferences for * 
the benefit of the Court. AIR 1953 Pat 338 (Nathani Sao). The quality of y' 
the act can only be estimated in the light of the surrounding circumstances 

17 Cr LJ 431 : 35 IG 991 ( Gulab ). 

\ 

15. Conviction —“When a person is charged with an offence, he may 

be convicted of an attempt to commit such offence, although the attempt is s 

not separately charged.” Section 238 (2- A), Cr. P.G. 1942 ALL 889 ■ 43 (> if •' 
858 ; AIR 1932 Cal 723 : 60 CAL 179 ; 41 CAL 545 ; AIR 1941 Lah 214 • 48 ' 

MAD 774 ; AIR 1948 Mad 292 : 49 Cr LJ 335 ; AIR 1936 Oudh 44 ’- 37 
Cr LJ 12 ; AIR 1934 Pat 561 : 13 PAT 729 . 

II D is charged with murder of M, he cannot be convicted of atternnt 
to murder 1948 MAD 893 : AIR 1948 Mac! 292; AIR 1941 Lah 214 • 

42 Cr LJ 660. ' '. /- 
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IC 20 (1) (Nanhun). 
under Section 511. 


Previous conviction. —Attempts do not come within the pur¬ 
view of Section 75, I. P. G. AIR 1933 Lah 433 (1) : 34 Cr LJ 1181 ; 146 
Section 75 does not apply to an offence punishable 
But the fact that the accused had a number of (six) 
previous convictions can be taken into account and a much higher sentence 
imposed for the offence under Section 511 than would be proper if there had 
been no previous convictions. AIR 1942 Mad 521 : 1942 (1) MLJ 591 : 
MWN 376 (] Duraiswamy ) ; 29 Cr LJ 4 : 106 IC 340 (Md. Hussain). ' 

16. Observations in 61 CAL 54.— In 7 CAL 352 (Riasal Ali ) it was 
held the definitions in M'Pherson's and Cheesman's cases were sound. In 
England, the decisions were reconsidered in 1889-24 QBD 357 (Brown) and 
1892-17 Cox C G 491 (Ring). The Judges expressed dissatisfaction with the 
decision in 1864-33 LJ (MC) 177 (Collins) and with that in 1877 Unre¬ 
ported (Dodd), which proceeded upon the view that a person could not be 
convicted of an attempt to commit an offence which he could not actually 
commit, and expressly over-ruled them, saying that they were no longer 
law. The judgment in Brown's case, 1889-24 QBD 357, however, has been 
criticised as unsatisfactory, and it has been contended that 1889-24 QBD 357 
(Brown) and 1892-17 Cox C C 491 (Ring) have not completely over¬ 
ruled 1864-33 LJ (MC) 177 (Collins). Pritchard’s Qjiarter Sessions (2nd 
Edition) 900. 

In 47 CAL 190, 234 (Amrita Bazar Patrika Press Ltd), the decision in 
1864-33 LJ (MG) 177 (Collins) was again quoted with approval, apparently 
in ignorance of the fact that it had been expressly over-ruled in the English 
Courts. Mookerjee J. held that, in the language of Stephen (Digest of 
Criminal Law, Article 50) :—“An attempt to commit a crime is an act done 
with intent to commit that crime and forming part of a series of acts which 
would constitute its actual commission ifit were not interrupted. To put the 
matter differently, attempt is an act done in part execution of a criminal 
design amounting to more than mere preparations, but falling short of actual 
consummation, and possessing except for failure to consummate, all the 
elements of a substantive crime ; in other words, an attempt consists in the 

intent to commit a crime, combined with the doing of some act adapted to 
but falling short of its actual commission ; it may consequently be defined as 
that which if not prevented would have resulted in the full consummation 
of the act attempted.” Stephen (Digest of Criminal Law, Article 50). 

The decision in McPherson’s (1857-D & B 202) and Collins's (1864-33 
LJMC 177) cases are clearly incompatible with illustrations to Section 511, 
and are not law either in India or in England. Nevertheless, the statements 
of law to which I have referred are correct, so far as they go. and were not 
intended to be exhaustive or comprehensive definitions applicable to every 
set of facts which might arise. 

So far as the law in England is concerned, in the draft Criminal Code 
prepared by Lord Blackburn, and Barry, Lush, and Stephen, JJ., the 
following definition appears (Article 74) : “An attempt to commit an offence 
is an act done or omitted with intent to commit that offence, forming part 
of a series of acts or omissions which would have constituted the offence if 
such series of acts or omission had not been interrupted either by the volun¬ 
tary determination of the offender not to complete the offence or by some 
other cause. Everyone who believing that a certain state of facts exists does 
or omits an act the doing or omitting of which would, if that state of facts 
existed, bean attempt to commit an offence, attempts to commit that offence, 



, Note 16] of atfempts to commit offences 

lough its commission in the manner proposed was by reason of the non¬ 
existence of that state of facts at the time of the act or omission impossible. 
To this definition the Commissioners appended a note to the effect that the 
passage between the asterisks “declares the law differently from R. v. Collins 
(1864) 33 LJMC 177, 55 which at the date of the drafting of the Code had 
not been over-ruled. The first part of this definition was accepted in C R. v. 
Lailwood\ (1910) 4 Cri App Rep 248, at 252, and purporting to be in 
accordance with the latter part, it was held by Darling, J. 5 that if a pregnant 
woman, believing that she is talcing a “noxious thing” within the meaning 
of the offences against the Poison Act, 1861, Section 58, does with intent to 
procure her own abortion : taking a thing in fact harmless, she is guilty qf 
attempting to commit an offence against the first part of that section. R. v. 
Brown, (1899) 63 JP 790. 

. In Russell on Grimes (Edn. 8), Vol. I at p : 145, two American defini¬ 
tions are quoted from Bishop : “Where the non-consummation of the in¬ 
tended criminal result is caused by an obstruction in the way, or by the want 
of the thing to be operated upon, if such an impediment is of a nature to be 
unknown to the offender, who used what seemed appropriate means, the 
punishable attempt is committed. Whenever the laws make criminal one 
step towards the accomplishing of an unlawful object clone with the intent or 
purpose of accomplishing it, a person taking that step with that intent or 
purpose and himself capable of doing every act on his part to accomplish 
that object, cannot protect himself from responsibility by showing that by 
reason of some fact unknown to him at the time of his criminal attempt it 
could not be fully carried into effect in the particular instance.” 

So far as the law in India is concerned, it is beyond dispute that there 
are four stages in every crime, the intention to commit, the preparation to 
commit, the attempt to commit, and if the third stage is successful, the 
commission itself. Intention alone, or intention followed by preparation are 
not sufficient to constitute an attempt. But intention followed by preparation, 
followed by any “act done towards the commission of the offence” is sufficient. 
“Act done towards the commission of the offence” are the vital words in this 
connection. 

Thus, if a man thrusts his hand into the pocket of another with intent 
to steal, he does an act towards the commission of the offence of stealing 
though unknown to him the pocket is empty. He tries to steal, but is frustr¬ 
ated by a fact, namely the emptiness of the pocket, which is not in any way 
due to any act or omission on his part. He does an act towards the commis¬ 
sion of the offence of pocket picking, by thrusting his hand into the pocket of 
another with intent to steal. Similarly, he may fail to steal the watch of ano¬ 
ther because the latter is too strong for him, or because the watch is securely 
fastened by a guard. Nevertheless he may be convicted of an attempt to steal. 
Blackburn and Meller, JJ. in R . v. Hensle, i 1 Cox 570. 

But if one who believes in witchcraft puts a spell on another, or burns him 
in effigy, or curses him with the intention of causing him hurt, and believing 
that his actions will have that result, he cannot, in my opinion, be convicted 
of an attempt to cause hurt. Because what he does is not an act towards the 
commission of that offence, but an act towards the commission of something 
which cannot, according to ordinary human experience result in hurt to am 
other, within the meaning of the Penal Code. His failure to cause hurt is due 
to his own act or omission, that is to say, his act was intrinsically useless, 
or defective, or inappropriate for the purpose he had in mind, owing to the 



THE INDIAN PENAL CODE 


fS. 511, Note 


mtideveloped state of his intelligence, or to ignorance of modern science* His 
failure was due, broadly speaking, to his own volition. Similarly, if a man 
with intent to hurt another by administering poison prepares and administers 
some harmless substance, believing it to be poisonous, he cannot in my opin¬ 
ion, be convicted of an attempt to do so. And ibis was decided in *Empress 
v. Mt. Rupsir Panku’ (1895) 9 CPLR 14, with which I agree. The learned 
Judicial Commissioner says : In each of the illustrations (to Section 511) 
there is not merely an act done with the intention to commit an offence, whi¬ 
ch act is unsuccessful because it could not possibly result in the completion 
of the offence, but an act is done “towards the commission of the offence’Y 
that is to say, the offence remains incomplete only because something yet 
remains to be done, which the person intending to commit the offence is una¬ 
ble to do, by reason of circumstances independent of his own volition. * * * 
It cannot be said that in the present case the prisoner did an act “towards 
the commission of the offence”. The offence which she intended to commit 
was the administration of poison to her husband. The act which she comm¬ 
itted was the “administration of a harmless substance”. 

This reasoning is applicable to the case now under consideration. The 
appellant intended to administer something capable of causing a miscarriage. 
As the evidence stands, he administered a harmless substance. This cannot 
amount to an “act towards the commission of the offence” of causing a 
miscarriage. 

But if J, with intent to hurt B by administering poison, prepares a glass 
for him and fills it with poison, but while T’s back is turned, C, who has 
observed T’s act, pours away the poison and fills the glass with water, which 
A in ignorance of what C has done, administers to if, in my opinion, A is 
guilty, and can be convicted of an attempt to cause hurt by administering 
poison. His failure was not due to any act or omission of his own, but to the 
intervention of a factor independent of his own volition. This important 
distinction is correctly stated by Turner J., in 1872-4 N W P 46 ( Ramsarun ), 
where he observes that :— 

To constitute an attempt there must be an act done with the intention 
of committing an offence and in attempting the commission. In each of the 
illustrations to Section 511 we find an act done with the intention of commit¬ 
ting an offence, and immediately enabling the commission of the offence, 
although it was not an act which constituted a part of the offence, and in 
each we find the intention of making the attempt was frustrated by circums¬ 
tances independent of his own volition. 

In 1899-2 blr 286 ( Joshi ), Sir Lawrence Jenkins, C. J., defined “atte¬ 
mpt” as “an intentional preparatory action which failed in object through 
circumstances independent of the person who seeks its accomplishment.” 
And in 2 blr 304 (Bhalye)> the same learned Judge defined “attempt” as 
“when a man does an intentional act with a view to attain a certain end, and 
fails in his object through some circumstance independent of his own will”. 
These also are good definitions so far as they go, but they fail to make clear 
that there must be something more than intention coupled with mere prepar¬ 
ation. 

As was said in 1926-28 Gr LJ 95; 99 Ind. Cas. 127 (Raman Ckeltiar), 
the actual transaction must have begun, and an act to bear upon the mind of 
the victim must have been done before a preparation can be said to be an 
attempt. 
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ere'it is necessary to observe the distinction that “an act to bear” is 
the same thing as “an act which has borne”. 

In 34 blr 378, 38,' Emperor v. Ganesh Balwant Modak , it was said that 
some external act, something tangible and ostensible,. V which the law? can 
take hold as an act showing progress' towards* the actual commission of the 
offence (is necessary to'constitute an offence'). It does not matter that the 
progress was interrupted.' • ' 

A * * 

In 1896 Ratanlal’s (Jn reported Criminal Cases,'p. 865 (Gopal bin Rama), 
Parsons and Ranade, JJ, stated that, in their opinion, a person physically 
incapable of committing rape cannot be found guilty, of a ti; erfi.pt to commit 
rape, because his acts would not be acts “toward? the commission of the 
offence”. • . \ 

In the American and English Encyclopaedia of Law, Vol. HI: page 250 

(2nd Edition), “attempt” is defined as :— ' ' ’ ' " ( 

\ v ' 

An act done in part execution of a criminal design, amounting to more 
than mere preparation, but falling, short of actual consummation, and posses¬ 
sing, except for failure to consummate, all the elements of the substantive 
crime. 

* ' , . * 

In Russel on Crimes, 8th Edition, Vol. I, pages 145 and 148, the' follow/ 
ing definitions are given:—-No act is indictable as an attempt to\cpminiA 
felony or misdemeanour, unless it is a step towards the execution' of the 
criminal purpose and is an act directly, approximating to, or immediately 
connected with, the commission of the offence which the person doing it has 
in view. There must be an overt act intentionally done towards the comfhiv 
sion of some offence, one or more of a series of acts which would constitute 
the crime if the accused were not prevented by interruption, or physical 
impossibility, or did not fail, for some other cause, in completing his criminal 
purpose. 

The question in each case is, whether the acts relied on, constituting the 
attempt, were done with intent to commit the complete offence, and as one 
or more of a series of acts or omissions directly forming some of the necessar y 
steps towards completing that offence, but falling short of completion bv the 
intervention of causes outside the volition of the accused, or because the offen¬ 
der of his own free will desisted from completion of his criminal purpose fox- 
some reason other than mere change of mind. 61 CAL 54 : AIR 1933 rial 
893 : 35 Cr J.J 97 : 146 IC 590 ( Asgarali ). 
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L Meaning of intention. 

2 . Proof of actual intention is necessary. 

3. Nature of presumption. 

3a. Presumption may be rebutted. 

Primary intention : secondary intention . 

5. Intention distinguished from motive. 

6\ Motive relevant on the question of inten- 


genie. 

9. Intention and recklessness. 

10. Intention of two acts following each other. 

11. Mens rea. 


tion. 

7. Act may exceed intention. 

8. Distinction between intention and negli- 


1. Meaning of intention.— “Intention is the purpose or design with 
which an act is done. It is the fore-knowledge of the act, coupled with the 
desire of it, such fore-knowledge and desire being the cause of the act, inas¬ 
much ^as they fulfil themselves through the operation of the will. An act is 
intentional if, and in so far as it exists in idea before it exists in fact, the idea 
realising itself in the fact because of the desire by which it is accompanied ” 
Solmond Jurisprudence, p. 518. “The word “intent”, by its etymology 
seems to have metaphorical allusion to archery, and implies “aim” and thus 
connotes not a casual or merely possible result foreseen perhaps as a not 
improbable incident, but not desired but rather connotes the one object for 
which the effort is made and thus has reference to what has been called the 
dominant motive, without which the action would not have been taken.” 
25 BOM 202, 226 {Bhagwant). Immediate and more probable intention alone 
and not the remoter and less probable intention which can be attributed to 
a peison. o ALL 653 {Girdhari ). I he law will not take notice of an intent 
without an act. 1 E & B 435 (Dugdale). So long as an act rests in bare 
intention, it is not punishable ; but immediately when an act is done, the law 
judges not only of the act. done but of the intent with which it is done ; and 
if it is coupled with an unlawful and malicious intent, though the act itself 
would otherwise have been innocent, the intent being criminal, the act be¬ 
comes criminal and punishable. 1874 Cald 397 {Scofield). 

2. Proof of actual intention is necessary.— What must be proved is 
that there was actual intention or intention as a matter of fact. Constructive 
intention does not suffice. See (1866) 5 WR (Gr)' 42, ( Muvvala ), (1882) 1 Weir 
300, In fact there is no such thing as constructive intention in India. In India 
there is no rule of law that intention should be conclusively presumed as a 
matter of law. Intention may be inferred and the presumption relating to 
intention that every person is presumed to intend the natural consequences 
of his acts is in India a presumption of fact and not a presumption of law. 
Section 86, I.P.C. provides for constructive knowledge but not constructive 
intention. In one sense, however, intention is usually a matter of legal 
inference. Actual intention being a state of mind, is not generally capable 
of proof. E yen if the accused before he attacked the deceased did use the 
words “I shall kill you” this expression cannot be held to prove an intention 
to murder. They are words which might he used by an angry man whose 
only intention was to give a severe beating to his opponent. AIR 1923 Oudh 
97 [Ram Asti). In the absence of an expression of his intention by the accused 
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vious to or after or at the time of committing the act, hft. intention can 
only be inferred from the act ^ itself ari<£ the circumstances under which it 
was done. In making an inference as. tp the accused V intention the know¬ 
ledge which must be attributed to him .must usually be a matter for consi¬ 
deration/ As Mr/Mayne says in paragraph/*201 of his Criminal Law ofjndia 
“Intention is sometimes a presumption of law : sometimes it^is a mere'fact, to*' 
be proved li^e any other fact. • A man is assumed to intend the naturahor* 
necessary consequences of hut own act, and 'in the majority .of 'cases the 
question of intention is merely the question of knowledge. If I . Strike a man 
on the head with a loaded club, I am assumed to knoV that the act N will 
probably cause death, and if that result follows, I am assumed to have irr«- 
tended that it should follow.” thus in a case in which Meath * has been 
caused by intentional bodily injury inflicted by the accused ‘on the deceased, 
the question of what knowledge must *J>e attributed to the accused comes in 
as a means of arriving at his intention when he committed the act which 
caused the death, and for that purpose, and not for the purpose of deciding 
whether the case falls within the 4th clause of Section 300 or the last pari: of 
Section 304 must the question be considered. 3 Cr LJ 355 {Shwe Ein ). 

3. Nature of presumption. —There is a conflict of opinion on the 
question whether there is a presumption of law that a man intends the 
natural and inevitable consequences of his own acts. According to Lord 
Ellenborough CJ. “It is a universal principle that when a man is charged 
with doing an act of which the probable consequence may be highly injurious 
the intention is an inference.of law resulting from the doing of the act.” 41 
According to Taylor it is conclusively presumed that every sane man of the 
age of discretion intends the natural and probable consequences of his own 
acts. “It is again conclusively presumed that every sane man of the age 
of discretion contemplates the nat ural and probable consequences of his own 
acts. Thus an intent to kill is Conclusively inferred ftom thd deliberate 
violent use of a deadly weapon ; on an indictment for cutting with intent 
to do the prosecutor some grievous bodily harm, the prisoner is rightly con¬ 
victed, though it appeared that his real intent was to Wpund another person ; 
ari intent to defraud a particular party will be conclusively presumed on an indict¬ 
ment fdr forgery, providing the defrauding of such party wpuld be the natural 
result of the prisoners act, if successful, and this even though it be proved that 
the prisoner did nqt entertain the ^intention charged, and on a charge of 
arson for setting fire to a mill, an intent to injure or defraud the mill''owners 
will be cqnclusively'iAferred from* the wilful a<*t of firing. The same doctrine 
would, apparently, oh‘principle, apply \o all other crimes. There are kfcdeed 
several decisions which tend to show that where.thfe character bf statutory 
offences, varies, according to ^he'jntent with which* they are perpetrated, ;the 
real intention of the prisoner must be left N ^o the jury. l?6r instance, on an 
indictment for gut^ng where the indent; laid in the severed counts‘*was tb • 
murder, to disable and to do grieJvoust bodily harm, but the intent fWnd by' 
the jury was to prevent being apprehended, it was h^id that a conviction 
could not be sustained, though the prisoner h,ad inflicted a seribus woVmd ; 
where a party was charged with inflicting an injury ,dangerous to life with 
intent to murder, it was held that the jury must bo satisfied that the prisoner, 
at the time he committed the assault, had formed v a deliberate intention of 
murdering his victim ; on an indictment charging the prisoner With shooting 
at the prosecutor with intent to murder him, the jury were allowed to pro¬ 
nounce a verdict in accordance with the actual intent, which was to kill 


44. R. v. Dixon (1814) 3 M & S 11, 15. S" also (1886) 1 Weir 300. 
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nother person and the prisoner was consequently acquitted ; on the same 
principle, where the prisoner was charged with causing poison to be taken 
by the prosecutor with intent to murder him, and it appeared that the 
prisoner’s real intention was to poison another party, he was acquitted. 
Nevertheless it is submitted that the distinction which these decisions seek 
to establish is founded on no sound principle and goes far towards frittering 
away one of the most valuable presumptions known to the criminal law. 
Moreover, one judge of great experience in the administration of criminal 
justice refused to recognise the distinction.” Taylor, Evidence, Section 80-82. 
The presumption of law is that “a man intends the natural and inevitable 
consequences of his own act”. In Emperor v. D> Cunha i he rule was expressed 
thus : “It is a necessary inference that a man intends a natural and a neces¬ 
sary result of his acts.” The law presumes that every person intends the 
necessary consequences of his acts. The legal maxim is that every one must 
be presumed to intend the normal consequences of his own act. (Best on 
Evidence ). In Taylor on Evident the rule is slightly differently put thus: 
“A person is presumed to intend natural and legal consequences of his acts.” 
(Sections 80-83). In Sellamathu Servaigaran v. Pallamuthu , Karuppan , the rule is 
expressed thus: “A man must in law be held to intend the natural and ordinary 
consequence of his acts irrespective of his object at the time of doing such 
acts if at such time he knows what the natural and ordinary consequences 
vvould be.” (1886) 1 Weir 300, 301 : 37 Bom LR 880; 35 MAD 186: 42 
blr Journal p. 2. The question therefore is whether with regard to intention 
there is a conclusive presumption of law or a rebuttable presumption oflaw 
or a presumption of fact. According to some of the authorities quoted 
above there is a conclusive presumption of law that every sane man of the 
age of discretion intends the natural and probable consequences of his own 
acts. According to some, this is only a rebuttable presumption of law. But 
Halsbury in his Laws of England says : '‘Where intention is material it is 
usually, though not invariably, presumed that a man intended the natural 
and probable consequences of his acts.” (Vok 13, 1910, p. 499). Accord¬ 
ing to this view the presumption would be a presumption of fact. In my 
opinion this is the correct view. Knowledge that certain consequences are 
likely does not mean that those consequences are intended. See 19 MAD 
240, (1885) 1 Weir 536. In 59 BOM 738, Sir John Beaumont held that 
the consequences which naturally flow' from an act are only one element 
to be considered on the question of intention and that a person does not 
necessarily intend the natural consequences of his acts. Consequences may be 
foreseen but not intended on desired. We can think of the possible consequen¬ 
ces, the probable or likely consequences, the natural or ordinary or normal 
consequences and the necessary or inevitable or certain consequences of an 
act. From which of these consequences has intention to be inferred and 
what is the distinction between these various types of consequences ? Accord¬ 
ing to Taylor the presumption has reference to natural and probable conse¬ 
quences. “A party must be considered in point of law to intend that which 
is the necessary or natural consequences of that which he does.” R. V. 
Harvey , 2 B & C 264 ; R. v. Jones 9 G & P 258. “There is a presumption 
of law that the accused intended the probable consequences of his Act.” 
Halsbury, Vol. 9, (1910) p. 236 ; R. v. Dixon, ( 1814) 3 M&$ 11 ; /?. v. 
Hichlin , (1868) LR 3 Q,B 360, 375 ; R. v. Meade, (1909) 1 KB 895. If a per¬ 
son inflicts a wound which is likely to prove fatal a strong inference results 
that his intention was to cause death. R, v. Case cited in 2 Stark Ev. (3td. 
edition) 692. I think there is no real distinction between probable or likely 
consequences or between natural or ordinary or normal consequences or 
between necessary or inevitable or certain consequences. We have thus 
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fa) Possibl e ; (b)' Probable or 
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group is also nof exactly~a separate groiipT; it woulcf 
under group (A) or .((i). But I think' there is .a real distinction between 
groups (a), ( b ) and (d).\ A consequence may Be possible x but not probable. 

. A consequence may be probable but not certain. Kenny in his Criminal 
Law says : “Purpose always involves the' idea pf a desire. So also in 

popular p , krlance*does intention. fW a man is not > oYdinarily said to intend 
any consequences of his act which he does not desire but regrets to have to 
run the risk of. Yet in law it is clear that the word ‘intention’, like the 
word‘maliceYcoven; ail consequences whatever which the doer of an act 
foresees as likely to result from it, whether he does the act with an actual 
desire of producing them or only in recklessness as to whether they erisue or 
not.” Salmond says : Both in this special connection and generally how¬ 
ever, it is to be observed that the law may, and indeed often does, impute to 
a wrongdoer an intention which in fact he did not possess. Consequences 
which are in fact the outcome of negligence merely are sometimes in law 
dealt with as intentional. Thus he who intentionally does grievous bodily 
harm to another, though with no intent to kill him, Is guilty of wilful murder 
if death ensues. It does not seem possible to % lay down any general principle 
as to the cases in which such a constructive intention beyond the scope oi 
his actual intention is thus imputed by law to a wrongdoer. This .is a matter 
pertaining to the details of the legal system. It is sometimes said, indeed, 
that a person is presumed in law to intend the natural or necessary results 
of his actions. This, however, is piuch too wide a statement, for iftrue, it. 
would eliminate from the law the distinction between intentional and 
negligent wrongdoing, merging all negligence in constructive wrongful 
intent. A statement much nearer the truth is . that the criminal law treats 
as intentional all consequences due to that form of negligence Nyhich is dis¬ 
tinguished as feckless—alt consequences, that is to say, whioli the actor 
foresees'as the prpbable results of his wrongful act. However this may be, 
it is probably correct to say that in the criminal law The known consequences 
of an illegal -act are always imputed by the law as intentional. To this 
extent at least;intention in l$w is of wider scope than intention in fast. 
No man who knows tliatcertaiVYesults' will flow from his illegal act will lie 
suffered to say that he did not intend them. Thus it 'has been judicially 
said in reference toahe statutory offence of wilful damage to property : “A^ , 

man must be held to do a thing wilfully, when he . does it pither intencT m^T 
«ToTanSr^ Tmbw'rmntiatTTie act th^he cb mr^’wiI f ca ds^dama geT . 

'The rea sb ’rTf 5 r ' I tT e ^I ; e^gnitIo ri by^of suchicases'"oTTcons true live ! 
intention is the expediency of extending on the more serious forms of negli-1 
gent wrongdoing the liability or additional liability attached to wilful* 
wrongdoing. “Magna culpa dolus est." Salmond 5.22. But as observed by 
Mukherji ]. in Ha&al Gul Khan, 32 CWN 345, 353, in India it is difficult 
to apply tine rule of English Criminal Law that a person must be presumed 
to intend the natural or probable consequences ol his act to the Indian 
Criminal Law in view of the distinction made by the Penal Code between 
intention and knowledge. See also 42 Bom LR Journal 1. “To students of 
English Criminal Law the distinction in the Indian Penal Code between 
intention and knowledge of likelihood may appear to be arbitrary and 
unnecessary ; whereas in favour of the Indian Law it can be said that the 
extension of the presumption that every one is presumed to intend the 
natural consequences to probable consequences also is not justifiable in theory 
and is too wide in its scope. It may be that in some cases knowledge of 
likelihood should be a sufficient mens tea but in many cases it sounds to reason 
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is not sufficient. For instance, referring to the definition of the 
offence of criminal trespass intention to annoy would be a sufficient mens rea 
but it would be reasonable to hold that mere knowledge of likelihood that 
annoyance may be caused is not a sufficient mens rea . If that were not the 
case almost every trespass would be criminal. We are therefore led to the 
conclusion that the distinction between intention and knowledge of likelihood 
is a sound and necessary one and the presumption regarding intention should 
extend only to natural and ordinary consequences of an act and not to 
probable consequences and that the rule of English Law which refers to 
presumption of intention from the natural or probable consequences has to 
be modified in India by excluding probable consequences from its scope. 
42 blr Journal 1, 5. “Intention does not necessarily involve expectation. 
I may intend a result which I well know to be extremely improbable. So 
an act may be intentional with respect to a particular circumstance, although 
the chance of the existence of that circumstance is known to be exceedingly 
sma ^- Jfftention is the foresight of a desired issue r ho wever improbab le— 
not thej oregj^h.t^ f an undesirecl issue however prob able. If I fire a rifle 
in tnedirectiori of a man a mile away, i may know perfectly well that the 
chance of hitting him is not one in a thousand ; I may fully expect to miss 
him ; nevertheless I intend to hit him if I desire to do so. He who steals a 
letter containing a cheque, intentionally steals the cheque also if he hopes that 
the letter may contain one, even though he well knows that the odds against 
the existence of such a circumstances are very great. Conversely, expectation, 
does not in itself amount to intention. An operating surgeon may know very 
well that his patient will probably die of the operation yet he does not intend 
the fatal consequence which he expects. He intends the recovery which he 
hopes for but does not expect Although nothing can be intended which 

( is not desired, it must; be noticed that a TKrniT ^ there fore 

mtendecITn ot in itself own sake, but merely as the means to an 

^en2T ff \ dTesire andintend a certain end, I also desire and intend the means 

6y which it is to be obtained, though in themselves those means may be 
indifferent or even objects of aversion. If I kill a man in order to rob him, 

I desire and intend his death, even though I deeply regret, in his interests 
or in my own, the necessity of it. (On the other hand, consequences may 
be known to be inevitable but not desired and therefore not intended, as, 
for instance, when a general orders, an attack knowing it will result in casual¬ 
ties to his own troops ; or a manufacturer opens a factory knowing that 
f 'occasional accidents will occur).” Salmond 520. In the absence of accident 
I or negligence every person must be presumed to intend the natural conse- 
I quences of his acts. AIR 1956 All 668 ( Bansi ). “Most acts in the common 
course of natural events and human conduct lead to a series of results, and 
if these results are foreseen by the person doing the acts they cannot be said 
to be caused unintentionally. The ultimate object may be something 
different, but the person intends all the intermediate results which he knows 
will happen in the natural course of events, even though he may regret that 
they should happen. When it is uncertain whether a particular result will 
follow there may be no intent to cause that result even though it may be 
known that the result is likely. But it seems impossible to contend, when 
an act is done with a knowledge amounting to practical certainty that a 
result will follow, that it is not intended to cause that result. In the case of 
Queen v. Hicklin (LR 3 QB 375) Mr. Justice Blackburn said ; “I take the 
rule of law to be as stated by Lord Ellen borough in Rex v. Dixon (3 M & S 
at p. 15) in the shortest and clearest manner : ‘It is a universal principle 
that when a man is charged with doing an act (that is, a wrongful act with¬ 
out any legal justification) of which the probable consequence may be highly 
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•ji^rioas, the intention is an inference of law resulting from the doing of 
the act.* And although the appellant may have had another object in 
view, he must be taken to have intended that which is the natural conse¬ 
quence of the act.” Reference may also be made to similar remarks of 
Lord Coleridge, C.J., in Queen v. Martin (8 QBD 58), and to Reg v. Lobert 
(9 C & P 462 at p. 466) in which Littledale, J., said : “With respect to 
the intent of the defendant, a man must be taken to intend the natural 
consequences of what he has done. 55 Again in Freeman v. Dope (LR 5 Ch 
538), Lord Hatherley, L.C., said : “It would never be left to a jury to 
find simpliciter whether the settler intended to defeat, hinder or delay his 
creditors without a direction from the judge that, if the necessary effect of 
the instrument was to defeat, hinder or delay the creditors, that necessary 
effect was to be considered as evidencing an intention to do so.” This 
decision was referred to in Ex-par te Mercer, in re Wise (17 QBD 290) the 
effect of which was to show that the presumption is not conclusive, but may 
be rebutted. But the result of these authorities seems to me to be that, 
although there is no presumption that a person intends what is merely a 
possible result of his action or a result which though reasonably certain is 
not known to him to be so, still it must be presumed that when a man 
voluntarily does an act, knowing at the lime that in the natural course of 
events a certain result will follow, he intends to bring about that result. “In 
the present case, when the applicants trespassed on the complainant’s house 
notwithstanding his protest, they must, as reasonable men, have known that 
they would annoy him” 26 BOM 558 ( Lakshman ). 19 MAD 240. 


tiie 


strong 


3-a. Presumption may be rebutted.— See also Note 7. Wh ere 

injury caused is not the resu lt of accident or of negligence, a _ 

yeiumptioi i arisesTRat the inj ui^ caused 

tlm'presurnption may'l)£ jSE5Im3I B.y other c ircumstances, 77g7 y tEe motive of 

tTuTaccused, the nature of the attack, the tirne^ ahlt""p raC c of t he attac kT the 
position and conidfrion oTTKFflgeSased. of injuries, th e forcg_ nsed 

etc. 195b aLJ 643~ ( Bansi ). The presumption is not conclusive but may be 
rebutted. 17 QBD 290 {Wise). It is no doubt true that a person must 
normally be presumed to intend the result that his action produces ; but this 
intention is to be judged by his acts in relation to the surrounding 
circumstances. Ht appeared that the accused, a young lad in his teens, was 
provoked by thecfeceased, his mother, and the lad reacted suddenly to the 
provocation. The kulhari which is commonly found with the villagers 
happened to lie close by. He picked it up and struck a blow which landed on 
her head. There was no motive for the accused to kill his mother. The 
whole affair was sudden and unpremeditated. The blow proved fatal and 
the mother died of the injury caused by blow. It was held on the 
circumstances of the case that the accused was not possessed of an intention 
either to kill or to cause a fatal injury to his mother but he knew that a blow 
on the head with a weapon like kulhari was likely to cause death and that the 
offence committed bv the accused fell not under Section 302 but under 
Section 304, Part IlTj 1953 Cr LJ 1878 : PATIALA 151 : AIR 1954 Pep 10 
{Sawanri). “The cfoc trine that a man intends the natural consequences 
of his act cannot be carried too far. The true rule is that where the injury 
caused is not the result of accident or of negligence, a strong presumption 
arises that the injury caused was intended to be caused, though 
this presumption may be rebutted by other circumstances, <?*£., the motive of 
the accused, the nature of the instrument of attack, the time and place of 
attack, the position and condition of the deceased, the number of injuries, 
the force used, etc. Thus where it is found that the deceased was the cousin 
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hf the accused,'that theYe was* no ennifty whatsoever between them, that 
attack.\Vas not'premeditated, that the accused Hated up suddenly . When hts 
brother coinplaified to him about theunseemly behaviour of the' ^accused 
which happened about two hours before the occurrence, that the attack was 
dodged with fists and kicks and with die wooden side of the handle of the 
sickle and there was certainly no intention to kill. It was held that the presump¬ 
tion of intention* to cause injuries was sufficiently rebutted by the above circums - 1 
tances, and that the offence made out against the accused was one of culpable" 
homicide not amounting to murder punishable under Section 304, Part If.” 
A'lfl 1955 Ail 32Y (Faqira) 

4, Primary intention : Secondary intention. —-See also Note 5. 
The phras e 6 * with intent to 59 or its equivalents, may mean any one of at least 
t Ihim rs (H Th a £ fhF jmd jtt rae iT e^o^riiust me" T he’ s51e or 
exclusive inten t ; (2) t hat it is suftk ient^if It is ~~ohe o f several concurrent 

c hief oFcIothTnant .inTen t^^i av^others" being 
( TTtKat it must BFXTleterm inirig inte nt, that 


intents ; (3) mai n t ua> t u 

subordinate or incidenta l 5 _ 

is to say, an mtent in the absence of which the act wouter notTiave beeri^clone, 
the remaining purposes being insufficient motives by themselves; r It is a, 
question of construction which of those meanings is the true one in the 
particular case. Salmond Jurisprudence y pp. 524-525. See also 23 Ch D 695, 
704, 18 QBD 295. “When a person, claiming a title to property, whether 
his tide be good or bad, enters without any legal justification upon property 
in the established possession of another, he must be inferred to have had an 
intention to annoy the person in possession, within the meaning of Section 
441, even though he had no primary desire to annoy and his only object was 
to obtain possession for himself. The rule laid down by the majority of 
judges in Ram Sayan v. King-Emperor (12 PR Gr) 1906 (FB) is that when 
a person claiming a title to property, whether his title be good or bad, enters 
without any legal justification upon property in the established possession of 
another, he must be inferred to have had an intention to annoy the person 
in possession within the meaning of Section 441, even though he had no 
primary desire to annoy and his only object was to obtain possession for 
himself. Whatever the primary “object 5 * may have been, he must have 
known fully well that he had no right to take back by force the land which 
he had himself alienated for good consideration. In these circumstances the 
Courts below Were justified in inferring that Preman and the other petitio¬ 
ners had the requisite “Criminal intention” for the purposes of Section 
441. <f In Sulermn v. Emperor (96 IC 871), the facts were of a very peculiar 
character. The accused was alleged to have committed the trespass with the 
object, of prosecuting his intrigue with the complainant’s daughter. It 
appeared, however, that the accused had taken special precautions to conceal 
his presence from the complainant, and hence it was held that he had no inten- 
}lion to annoy the complainant. 5 ’ 11 LAH 238 {Preman). See also 25 CAL 512. 
“It is immaterial whether the intent charged be the principal or subordinate 
motive which instigated the commission of the crime. Therefore where the 
jury found that a prisoner had wounded the prosecutor with the view of 
preventing his lawful apprehension and that in order to effect that purpose, 
he intended to do him some grievous bodily harm, the conviction on a count 
charging the latter offence was held right. And the same rule has been 
applied where the immediate object of the criminal was to rob the party he 
wounded, and the wound was inflicted as the means of effecting robbery . 59 
Taylor*s Evidence , 82~A. See 34 Gr LJ 1055 {Ram Sukh). 38 Cr LJ 202. 
“The ulterior intention of one wrongful act may be the commission of 
another. I may make a die with intent to coin bad money. I may coin 
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bad money with intent to utter it. I may utter it with intent to defraud. 
Each of these acts is or may be a distinct criminal offence and the intention 
of any one of them is immediate with respect to that act itself, but ulterior 
with respect to all that go before it in the series. A person’s ulterior intent 
may be complex instead of simple ; he may act from two or more concurrent 
motives instead of from one only. He may institute a prosecution partly 
from a desire to see justice done, but partly also from ill-will towards the 
defendant. He may pay one of his creditors preferentially on the eve of 
bankruptcy, partly from a desire to benefit him at the expense of the others 
and partly from a desire to gain some advantage for himself.” Salmond, 524. 

Intention, which is a state of mind, can never be proved as a fact: it 
can only be inferred from facts which are proved. It may well be that in 
doing a particular act man may have more intentions than one. Therefore, 
to bring a case within Secdon 441 of the Penal Code, the intention specified 
in the section must be the dominant intention. AIR 1958 Pat 329 
(. Nagendra ). 

Stephen in his History of Criminal Law , Vol. If, p. Ill observes : 

“The maxim (viz. that a man must be held to intend the natural 
consequences of his act), however, is valuable as conveying a warning against 
two common fallacies, namely the confusion between motive and intention, 
and the tendency to deny an immediate intention because of the existence, 
real or supposed, of some ulterior intention. For instance, it will often be 
argued that a prisoner ought to be acquitted of wounding a policeman with 
intent to do him grievous bodily harm, because his intention was not to hurt 
the policeman, but only to escape from his pursuit. This particular argu¬ 
ment was so common that to inflict grievous bodily harm with intent to 
resist lawful apprehension is now a specific statutory offence ; but if the 
difference between motive and intention were properly understood, it would 
be seen that when a man stabs a police constable in order to escape, the wish 
to resist lawful apprehension is the motive, and stabbing the policeman 
the intention, and nothing can be more illogical than to argue that a man 
did not entertain a given intention because he had a motive for entertaining 
it. The supposition that the presence of an ulterior intention takes away the 
primary immediate intention is a. fallacy of the same sort.” “When, there¬ 
fore, a man enters upon land in the possession of another, having reason to 
believe that, in all likelihood, such entry would, under the circumstances, 
cause annoyance to the latter, the entry is not merely an intentional trespass 
but may rather be held unless there be circumstances to rebut the 
presumption, to be in point of fact, a trespass with the specific intent to 
annoy the possessor. The final intent (i. e. the motive) may be to assert 
a right, but its presence cannot wipe out the immediate intention. We 
should rather hold, in the circumstances above mentioned, that the tres¬ 
passer entered upon the land in the possession of another, with intent to 
annoy the person in possession, being moved thereto by his desire to assert 
his title. In other words, we should be disposed to say that the trespasser 
committed criminal trespass in order to assert his right.” 45 

5. Intention distinguished from motive. —Intent does not mean 
ultimate aim and object. Nor is it a synonym for motive. 34 Cr IJ 1055 ; 
AIR 1933 Oudh 436 (Ramsukh). A wrongful act is seldom intended and 


45. Am 1964 Punj 145, 147 (Delhi Cloth 
& G. Mills). $** also AIR 1964 SC 


986 in Note 6 to Section 441. Su 
also AIR 1954 SC 652. 
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-LLdesired for N its own'sake, ripi,wrongdoer ha#, in view'gome ulterior object, 
which he desires to obtain by means of it. v He intends, the attainment of this 
. ulteriohobject no less 'than he intends tlAwrongful, act itself. Hi» intent, v 
therefore, is twofold, and js divisible into .two distinct portions, which we • 
may distinguish as his immediate and .his- ulterior intent. The former Is', that 
which relates to the wrongful' act itself; the latter is that which, passes 'be¬ 
yond the wrongful. act and Relate to\fte object or seri&i'of objects for the 
sake-of which the act is done.' 1 The immediate intent of .the thie'f'is to app- 
t topriate another person’s money, - while his'tjlterior jntent r-ay be to hruy food 
with it or to pay a debt. The ulterior intenf.&calle-d'the motive of the act. The'- 
immediate intent is that part of the total intent whidi coincident with the ’* 
wrongful act itself ; the ulterior intent Or motive is that part of the,total intent 
•which lies outside the boundaries of the wrongful act. For just as the act is 
„ not necessarily confined within the limits, of the intent, so, the intent is hot 
\necessarily confined with the limits of the act. The wrongdoer’s immediate 
intent if he has one, is his purpose to commit the wrong ; his ulterior intent 
oi* motive, is his purpose in committing it. Every wrongful act may raise two 
distinct questions with respect to the. intent o( the doer. The first of these 
is A P. ow . ci ‘ d A 110 the act—intentionally ofr’accidentally ? The second is: 

If he did it intentionally, why did he do it ? Tlie first is an inquiry into his 
immediate intent; the second is concerned with hismlterior intent, or motive.'. 
Salipond, 523. Motive is not to be confused with intention. If a man knows 
that a certain consequence will follow from his act.it must be presumed in 
law that lie intended that consequence to take place although he may. have 
had some quite different ulterior motive for performing the act : AIR 1937 
All 13 : 38 Cr LJ 202 ( MirChhiltan ). In a criminal^ Court one often wants to 
test the alleged guilty mind by seeing what was" the motive of the allege,^ 
criminal in doing the particular act. Under the .Code it is not essential fnV 
—piQsc£jjj. ion to establish a motive. But, as a matter of common, sense 
this is usually ofTmporlance, because an average man does not commit a 
criminal offence unless he has a strong motive for doing it: AIR 1929' Bom 
443 : 31 blr 1144 : 31 Cr LJ383 ( Shamdasani ). Under Section 6'qf the Indian 
Merchandise Msrks Act, 1889, a corporation can be prosecute'd -^ind con. , 
victed because a corporation through its agents can entertain ari intention 
to apply a false trade description to goods. Mens rea pieans my rely a\ei;iminal' ' 
intention. In the case of most crimes against property that- does involve an V 
intention to do something dishonest or fraudulent in' the.Ordinary, sepke of ' 
those terms : AIR 1943 Bom 182 : 45 blr 300 : 44 Cr LJ 574 (bjuwraj). Tlie' 
motive which induces a man to do any particular act is'knowu'tft him ^rtd 
to him alone. At the highest the prosecution can only, suggest\w.hat is or- 
may be the motive for any particular act. It may be known ’only to the \ 
assailant or possibly to the deceased and it is quite impossible to prov‘e? The* 
man who plunges a knife into another man’s stomach must know that it 
would cause death or such bodily injury as is likely to cause death and 
that hence death would be the probable result of his act. The man who 
does such an act, therefore, must be held to intend to cause death or such 
bodily in jury as is likely to result in death, for a man is presumed to intend 
the natural consequence of his action. If he had not that knowledge or 
intention in the circumstances and he did the act with some other knowledge 
or intention then it is for him to prove it, for that is a fact peculiarly within 
his own knowledge. Motive, though not a sine qua non for bringing the offence 
ijome_jgJt ie accused irrgr^g*Ma ilimgfli it oiTIFe qu estion of 
AIFT928 TTaT43DT29 Cr LJ 546 (Hazrat Gul). See also AIR 1928 Lah 
657 : 29 Cr LJ 378 ( Chandu). That the motive was good, religious or vile is 
irrelevant. 1895 AC 587 ( Bradford-Pickles ) : 4 SLR 38 ( Balok) : 15 ALL 299 
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tirari)* 1B98 AG 1 ( Alien-Flood ). “We do not find that it is permittee! 
'ter any person to set up his private intentions, or to allege virtuous motives, 
simply, as defence or excuse under a criminal charge. We hold with the 
English Criminal Law Commissioners that to allow any man to substitute for 
law his own notions of right would be in effect to subvert the law. To 
investigate the real motive, in each case would be impracticable and if that 
could be done, a man’s private opinion could not possibly be allowed to ? 
weigh against the authority of Law.” (F.R., S. 114). 

While intention is a state of mind consisting of desire that certain conse¬ 
quences shall follow from the parties physical act or omissson, mrftive is 
ulterior intention —'the bu-riuion with which an intentional act is. done for 
more clearly the intention with which an intentional consequence is. brought, 
about. Intention when distinguished from motive, relates to the means, 
motive to the end. AIR 1959 Ker 146 (K. Moideen), Sec also AIR 1956 
SC 488 in Apx. C. 

6. Motive relevant on the question of In tendon.—Motive is 
relevant and important on the question of intention. 29 Cf LJ 516 ( Hazarat 
Gnl Khan),; AIR 1928 Gal 430. See also 29 Gr LJ 378 {Chanda). 

7. Act may exceed the intention.— See also AIR 1964 SC 986 in 
Note 6 to Section 441. See also AIR 1954 SC 652. “An operating 
surgeon, may know very well that his patient will probably die of the 
operation ; yet he does not intend the fatal consequence which he expects. 
He intends the recovery which he hopes for but does not expect.” “On 
the other hand consequences may be known to be inevitable but not desired 
and therefore not intended ; as, for instance, when a General orders an attack 
knowing it will result in casualties to his own troops, or a manufacturer opens 
a factory knowing that occasional accidents will occur.” Salmond, 520. 
“Where death is caused by a single blow, it is always much more difficult 
to be absolutely certain what degree of bodily injury the offender intended, 
particularly where the weapon used, although a very dangerous weapon, is 
one which is in the hands of so many people in that part of the country every 
day of their lives when they go about their ordinary field business. It is upon 
this ground—and upon this ground alone—that we are disposed to take a 
more lenient view of the offence committed by the accused than that which 
the learned Sessions /fudge took. After all it must in a case of this kind, be a 
matter £>f inference and nothing more and while admitting that the 
inferential process of the learned judge are in accordance with what we 
conceive to be the common and best, mode of administering this branch 
of criminal justice, there may be exceptional cases and exceptional circum¬ 
stances which would warrant us, sitting here as Judges of final appeal, in 
taking what we have said might be a Jury’s rather than Judge’s point of view. 
And if looking at the case thus, it might not unreasonably be brought within 
the lesser ofTence of culpable homicide not amounting to murder, while even 
in the opinion of the Sessions Judge the actual degree of criminality belongs 
more properly to that than to the offence of murder, we do not think that 
we are really stretching the law at all by adopting a less strict mode of 
sentence for transportation for life would in any event be out of proportion to 
the real criminality of the accused’s act. That being so, we find the less 
difficulty in coming to the conclusion that it is possible the blow he struck 
exceeded in violence the injury he had in view at the moment of striking it. 
His mind could not have been very clear and it is hard to say that he could 
have had any definite intention of any kind at the moment. But in saying 
this, we do not wish to encourage loose applications of such inferential 
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grOcesses giving too liberal an extension to the provisions of Section 300, clause 
(3). Every case must be. dealt with on its own facts, and this case is, we 
think, one which will allow us so far to agree with the learned pleader of the 
prisoner as to hold that the killing here can properly and legally be brought 
under Section 304 rather than Section 302.” 41 BOM 27 ; 18 blr 793 

(, Sardarkhan ). But in 36 blr 210, Sir John Beaumont dissented from this line 
of reasoning al though he was not prepared to hold that the decision 
in 41 BOM 27 was incorrect. He observed thus:—“The ordinary rule in 
Criminal cases is, and must be, that intention is to be inferred from a 
person’s acts. In the majority of cases you cannot prove intention in any 
other way, and where a man strikes another on the head with a sharp 
instrument with such force as to penetrate to the brain, it seems to me that the 
only possible intention we can infer is an intention to cause an injury which 
the accused knew would be likely and indeed bound, to cause death. That 
being so, I think we must dismiss the appeal of the accused and allow the 
appeal of the Government and convict the accused under Section 302 of the 
Indian Penal Code”. 36 blr 210 (SamatKala). But in59 BOM 738 {Mrs. lXCunha), 
Sir John Beaumont himself expressed the view that it is not necessary in all 
cases to presume that a person intended the consequences of his act. See 
AIR 1958 SC 465 in Note 19 to Section 300. 

8. Distinction between intention and negligence.— A person is 
said to be negligent when he does not use such care as it was his duty 
to use. Grill v. General Iron Co., LRICP p. 612 “An excellent analysis 
of the conception of neiigence is to be found in Merkel’s e Lehbuch des deuts - 
chen strajrechls\ Sections 32 and 33. See especially Section 32 (1) ; “Negli¬ 
gent wrongdoing is that which is not intentional, but results from culpable 
inadvertence ( Unaufmerksamkeit) or indifference {Gleichqultigkeit) . The 
mental attitude of the wrongdoer consists not in any desire to do harm, but 
in the absence of a sufficient desire to avoid it. The law is not 
satisfied with the mere absence of any intention to inflict injury, but demands 
a positive direction of the will towards the avoidance of it.” Merkel Lchbuch 
des deuslchen strafrechls Section 32 (1) quoted in Salmond, 537. “Negligence, 
therefore, essentially consists in the mental attitude of undue indifference 
with respect to one’s conduct and its consequences. This being so, the 
distinction between intention and negligence becomes clear. The wilful 
wrongdoer desires the harmful consequences and therefore does the act in 
order that they may ensue. The negligent wrongdoer is careless (if not 
wholly, yet unduly) whether they ensue or not, and therefore does the act 
notwithstanding the risk that they may ensue. The wilful wrongdoer is 
liable because lie desires to do the harm; the negligent wrongdoer is liable 
because he does not sufficiently desire to avoid it. He who will excuse him¬ 
self on the ground that he meant no evil is still open to the reply Perhaps 
you did not, but at all events you might have ^avoided it if you had suffi¬ 
ciently desired so to do ; and you are held liable not because you desired 
the mischief, but because yOu were careless and different whether it ensued 
or not. Negligence, as so defined, is rightly treated as a form of mens rea t 
standing side by side with wrongful intention as a formal ground of respon¬ 
sibility. For these are the two mental attitudes which alone justify the dis¬ 
cipline of Penal justice. The lay may rightly punish wilful wrongdoing, 
because, since the wrongdoer desired the outcome of his act, punishment 
will supply him for the future with a good reason for desiring the opposite. 
So also, the law may justly punish negligent wrongdoing, for since the wrong¬ 
doer is careless as to the interests of others, punishment will cure this defect 
by making those interests for the future coincident with his own. In no 
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'biher case than these two can punishment be effective, and therefore in no 
other case is it justifiable. So far as abstract theory is concerned, every 
man is exempt from Penal responsibility who can truly say The harm 
which I have done is not the outcome of any desire of mine to do it: neither 
does it proceed from any carelessness or indifference as to my acts and the 
results'of them ; I did not mean it, neither could I have avoided it by care.” 
Salmond, 537. 

9. Intention and recklessness. —“Advertent negligence is commonly 
termed wilful negligence or recklessness. Inadvertent negligence may be dis¬ 
tinguished as simple. In the former the harm done is foreseen as possible, or 
probable, but it is not willed. In the latter it i3 neither foreseen nor willed. In 
each case carelessness, that is to say, indifference as to consequences, is present; 
but in the former case this indifference does not, while in the latter it does 
prevent these consequences from being foreseen. The physician who treats 
a patient improperly through ignorance or forgetfulness is guilty of simple 
or inadvertent negligence : but if he does the same in order to save himself 
trouble, or by way of a scientific experiment with full recognition of the 
dangers so incurred, his negligence is wilful*” Sairnond, 538. “Yet in law 
it is clear that the word ‘intention’ like the word ‘malice’, covers all conse¬ 
quences whatever which the doer of an act foresees as likely to result froth 
it, whether he does the act with an actual desire of producing them or only 
in recklessness as to whether they ensue or not, 5 ’ K.L.C., 148. “In certain 
cases, in dealing with the nature of intention, the presumption of fact that 
a person intends the probable consequences of his actions has hardened 
into a presumption of law and become irrebuttable. In those cases that 
which is negligence in fact is deemed wrongful intent in law. It is cons¬ 
tructive though not actual intent. The law of homicide supplies us with 
an illustration. Murder is wilful homicide and manslaughter is negligent 
homicide but the boundary line as drawn by the law is not fully coincident 
with that which exists in fact. Much that is merely negligent in fact is 
treated as wilful homicide in law. An intent to cause grievous bodily harm 
is imputed as an intent to kill, if death ensues, and an act done with know¬ 
ledge that it will probably cause death is in law an act done with intent to 
cause it The justification of such conclusive presumptions of intent is 
twofold. In the first place, as already indicated, very gross negligence is 
probably in truth not negligence at all, but wrongful purpose; and in the 
second pla^e, even if it is truly negligence, yet by reason of its grossness 
it is as bad as intent, in point of moral deserts and therefore may justly be 
treated and punished as if it were intent. The law, accordingly, will some¬ 
times say to a defendant: Perhaps, as you allege, you were merely 
negligent and had no actual wrongful purpose ; nevertheless you will be 
dealt with just as if you had, and it will be conclusively presumed against 
you that your act was wilful. For your deserts are no better than if you 
had in truth intended the mischief which you have so recklessly caused. 
Moreover it is exceedingly probable, notwithstanding you* disclaimer, that 
you did indeed intend it; therefore no endeavour will be made on your 
behalf to discover whether you did or not.” Salmond, 547. 

10. Intention of two acts closely following each other .—See Note 

13 to Section 299. 


11. Mens Rea.—-“Unless 
implication, rules out mens rca 


the statute either clearly or by necessary 
as a constituent part of a crime, a person 


should not be found guilty of an offence against the Criminal Law unless 
he has got a guilty mind.” These observations of the Lord Ghiel Justice 
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England were approved by the Supreme Court in AIR 1951 SC 204 
(Hariprasad). It is a general principle of criminal law that guilty intention 
is a necessary ingredient of a crime. The Legislature may, by using express 
language or by implication, exclude an element of mens rea in any particular 
crime, but unless such exclusion is deducible from the express language of 
the statute or by implication, mens rea forms a necessary ingredient of an 
offence. AIR 1956 All 610 (S. P . Jaiswal). AIR 1947 PC 135, AIR 
1945 All 90 followed. 


The fundamental principle of English Criminal Jurisprudence, to use 
a maxim which has been familiar to English lawyers for nearly 300 years 
is, actus non facit rerun nisi mens sit rea. An act does not make a man guilty 
without a guilty intention to do the guilty act which is made Penal by the 
statute or common law. But there is generally no room for the application 
of this doctrine in the Indian Penal Statutes as their terms are precise and 
contain within themselves the precise and particular elements that go to 
make up the offences referred to in those statutes. So in the Indian Penal 
statutes where the doctrine of mens rea is intended to come into operation 
and a guilty mind is deemed essential for the proof of an offence, the statute 
itself uses the words like “knowingly”, “willingly”, “fraudulently”, “negli¬ 
gently” and so on. Such knowledge can always be brought home by 
adducing circumstantial evidence—in fact mens rea must necessarily be proved 
by circumstantial evidence alone (except where the accused actually confesses 
and what is more in India sticks to it and which is highly problematical) . 
It may also be useful to recall that in establishing such guilty knowledge, 
actual or direct knowledge is not absolutely essential, there "being no doubt 
that a person who deliberately shuts his eye to an obvious means of knowledge 
is equally liable. To sum up, in regard to the proof of mens rea in the large 
class of Penal Acts the State as well as Central Acts, which are really not 
criminal but which are prohibited by the levy of a penalty in the interests 
of the public, unless qualifying words are used, the prosecution need only 
prove the prohibited act, and then must the defendant bring himself within 
the statutory defence. The absence of qualifying words connotes that the 
offence is intended to be one of absolute prohibition. On the other hand, 
if qualifying words like “knowingly”, “wilfully”, “fraudulently” and “negli¬ 
gently 1 ' are used, the prosecution must bring home to the offender either 
by direct or circumstantial evidence the precise and particular elements 
connected by these terms, i. e . showing liability of a guilty mind based in 
the form of actual knowledge or connivance. Where the offence is intended 
to be dependent upon a blameworthy mind in the form of knowledge of the 
facts constituting the offence, the term “wilfully” is used to denote this 
requirement. It denotes the necessity for proving that the accused had a guilty 
mind. If qualifying words like “permitting”, “suffering”, “causing” or 
“allowing” are used, it would be enough if the evidence makes out blameful 
inadvertence on the part of the offender ; i. e. first the accused must be shown 
under this third group to have had guilty knowledge that the forbidden 
event is happening. Secondly that the accused with such knowledge and 
being in a position to prevent the event, happening does nothing about it. 
AIR 1957 Mad 657 {/{not Citizen Bank) : Cr LJ 1279" See also 1958*2 All 
ER 289 (It v. St. Margaret) . AIR 1958 Bom 103, -AIR 1957 Puni 74. 
55 blr 768; AIR 1954 Bom 70. AIR 1956 All 610: 1954 ALT 767. AIR 
1.956 Mys 31. (1946) 62 TLR 462 (Brand v. Wood). AIR 1948 Bom 364. 


See AIR 1965 MP 66 in Note 7-d lo Section 2. 
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SYNOPSIS 


1. Central* 

2. Know and reason to believe. 


to cause the likely Consequences. 

5. Knowledge of likely consequences inferred 


3. Knowledge of probable or likely conse¬ 
quences. 


from gross negligence . 
6'. Proof of knowledge . 


4. When to infer mere knowledge of likely 
consequences and when to infer intention 


7, Knowledge of a person depends on his 


intellectual capacity. 


1. General.—Every person is presumed to be sane and to possess 
a sufficient degree of reason and to know the nature and quality of his 
acts, (Reg. v. Me Naughlon 10 Cl and F 200). See also Notes 21 and 
31 to Section 299. The nature and the quality of the act would presumably 
include the nature of its possible, likely, natural and necessary consequences. 
Knowledge means the personal knowledge of the person doing the act. 14 
LUCK 660 (Sundersing). 

2. Know and reason to believe. — The word ‘know* is much str onger 
than Reason to believe' as the latter is stronger than suspect. Rango 6 
BOlVt 40IT The expression 'knowing or having reason to believe’ is used 
in Sections 414-441, I. P. G. Reason to believe is delined in Section 26, 
L P. C. thus:—A person is said to have "reason to believe” a thing if he 
has sufficient cause to believe that thing but not otherwise, 

3. Knowledge of probable or likely consequences.- -Usually 
knowledge of probable consequences and intention to produce them go 
together but they may be opposed. Saimond, 521. The degree of knowledge 
to be attributed would depend on the age of the person and little upon his 
education or literacy. Every sane person of the age of discretion is pre¬ 
sumed to know the nature and quality of his acts. In 20 ALL 143 it 'was 
held that knowledge of the likely consequences of acts must be presumed, 
and that we must presume that people of her age have the ordinary knowledge 
..fwhat the results may be of administering dhatura. See also Kangla (1898) 
18 A W 163. This presumption cannot be made in the case of insane 
persons. "Even a most illiterate and ignorant person will realise that a 
savage blow with an axe in the region of the abdomen and spine is bound 
to cause death or injury which will result in death.” 41 Gr LJ 584; AIR 
1940 Pat 605 ; See also AIR 1941 Mad 251 ; 42 Gr LJ 668. [Audi Tftevan) 

4. When to infer mere knowledge of likely consequences and 
when to Infer intention to cause the likely consequences. —Intention 
is to be inferred from the nature of the act done. The knowledge of the 
doer is also to be inferred from the nature of the act done. How then are 
we to infer intention in some cases and only knowledge of likely consequences 
without intention in other cases ? Usually knowledge of probable conse¬ 
quences and intention to produce them go together but they may be 
opposed. Saimond, 521. See ‘Intention and knowledge’—-42 Bom LR 
Journal 1, There may be knowledge of the likely consequences without 
any Intention to cause the consequences. "Intention to do an act which 
is intrinsically likely to kill, though without any purpose of thereby 
inflicting any hurt whatever. Of this character is the intention of any work¬ 
man who recklessly throws things off the roof of a house in a town, without 
looking over the edge to see if anyone is likely to be struck, or giving any 
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—warning* We may add as an instance of this (ifth form of mens rea i Black- 
stone’s case of the ‘unnatural’ son who carried his sick father about out of 
doors in cold weather, which hastened the old man’s death. K.C.L., 137. 

5. Knowledge of likely consequences inferred from gross 
negligence.— “If persons, in pursuit of their lawful and common occupa¬ 
tions, see danger probably arising to others from their acts, and yet persist, 
without giving sufficient warning of the danger and cause death, such killing 
seems in law to be murder. This, if workmen, throwing stones, rubbish or 
other things from a house in the ordinary course of their business, happen 
to kill a person underneath, the question will be, whether they deliberately 
saw the danger or the act will amount to murder from its gross impropriety. 
If they did not look out and give timely warning to such as might be below 
and there was even a small probability of person passing by, it will be 
manslaughter. It has indeed been said, that if this be done in the streets 
of London, or other populous towns, it will be manslaughter, notwithstanding 
such caution used. But this must be understood with some limitation. If 
it is done early in the morning, when few or no people are stirring, and 
ordinary caution is used, the party may be excusable ; but when the streets 
are full, such ordinary caution will not suffice; for, in the hurry and noise 
of a crowded street, few people bear the warning, or sufficiently attend to 
it. Where persons employed about a lawful occupation, from which danger 
may probably arise to others, neglect the ordinary precautions, it will be 
manslaughter, at least, on account of such negligence. If a person driving 
a cart or other carriage happens to kill another and it appears that he saw 
or had timely notice of the mischief likely to ensue, and yet drove on, it will 
be murder. Such acts are deliberate, and manifest a heartless disregard of 
social duty. R.C.P. 733. But in order to create criminal liability for 
homicide it is necessary to prove a grosser neglect of proper caution than 
would suffice to create a civil liability. R.C.P., 734. 

6. Proof of knowledge.— Knowledge like intention is a state of 
mind and can be proved by direct evidence or more often it may be inferred 
from the circumstances. See Halsbury, Vol. 13, Sections 622-624. 

7. Knowledge of a person depends on his intellectual capacity.— 

“On the question of knowledge much depends on the intellectual capacity 
of the actor—a savage often thinks differently from a civilised man.” Hazarat 
v. /?. 32 OWN 345, 352. See also 19 MAD 356 where a woman was not 
convicted for murder on the ground that women of her class are ignorant. 
At p. 364 Bensen J. observed thus:—“Looking, however, to the ignorance 
of women of her class, and to their indifference to physical pain, I am 
disposed to give her the benefit of the doubt, and to acquit her on the grave 
charge of murder. She may, perhaps not have intended to kill her husband 
or have known that death would most probably result from her assault. 
She must, however, in my opinion, have known that death would be a pro¬ 
bable, if not the most probable, result of her act. She was therefore, in 
my judgment, guilty, at the least, of culpable homicide not amounting to 
murder.” Subramania Ayyar J observed ihus at p.367 :—“I should also not 
omit to remark that the knowledge that injuries like those in question are 
highly dangerous to life is not confined to medical men, since the same is 
shared widely by other people as well. I doubt whether any person of 
ordinary sense and understanding, even among the lower orders in this 
country, is really ignorant that violent blows or kicks administered on the 
parts in question might have and would probably result in death.” But he 
agreed with Benson J. and held that the accused should be held to have 
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^jjatjSwn that death would at all events be a probable, if not the most pro 
Sable consequence and therefore guilty of culpable homicide not amounting 
to murder. In 5 W R (Gr.) 6 at p. 7 the following observations were 

made “It is also possible that the prisoners were in fact ignorant men 
who did not know that a fatal result was probable.” 

Appendix—C 

INTENTION AND KNOWLEDGE 

The words used in Section 300 connote intention and not knowledge. 
Knowledge as contrasted with intention would more properly signify a state 
of mental realisation in which the mind is a passive recipient of certain ideas 
and impressions arising in it or passing before it. It would refer to a bare 
state of conscious awareness of certain facts in which human mind 
might itself remain supine or inactive. On the other hand, intention con¬ 
notes a conscious state in which mental faculties are roused into activity 
and summoned into action for the deliberate purpose of being directed to¬ 
wards a particular and specified end which the human mind conceives and 
perceives before itself. Mental faculties which might be dispersed in the 
case of knowledge are in the case of intention concentrated and converged 
on a particular point and projected in a set direction. The difference 
between the shades of the meaning of the two words is fine but clear, and 
the use of the one in place of the other by the Legislature cannot be without 
purpose. The words used by the Legislature must, therefore, be given 
their full effect. AIR 1955 All 321: Gr LJ 884 (Faqira). A distinction 
must be made between motive, intention and knowledge. Motive is some¬ 
thing which prompts a man to form an intention and knowledge is an 
awareness of the consequences of the act. In many cases intention and 
knowledge merge into each other and mean the same thing more or less 
and intention can be presumed from knowledge. The demarcating line 
between knowledge and intention is no doubt thin but it is not difficult to\ 
perceive that they connote different things, 1956 ALJ 666 (SC) ( Basdev ). 
Accused though he may have known that, if discovered, his act’would* be 
likely to cause annoyance to the owner of the house, cannot be said to have 
intended either actually or constructively to cause such annoyance. It is 
one thing to entertain a certain intention and another to have the knowledge x 
that one’s act may possibly lead to a certain result. The Section (441) defin- % 
ing criminal trespass is so worded as to show that the act must be done with 
intent and does not, as other sections do (*. g. Section 425), embrace* the 
case of an act done with knowledge of the likelihood of a given consequence. 

19 MAD 240 (Rayapad ayachi) : 26 BOM 558 ; 35 MAD 186; 21 ML I 161 * 

9 1C 152; 9 IG 895; 10 MLT 118. See also commentary on Sec¬ 
tion 441. See also AIR 1960 Andhra 141 (K. M. Reddi). 

A distinction must be drawn between motive, intention and knowledge. 
Motive is something.which prompts a man to form an intention, and know- N 
ledge is an awareness of the consequences of the act. In many cases inten-' \ 
ticn and knowledge merge into each other and mean the same thing more ' 
or less and intention can be presumed' from knowledge. The demarcat¬ 
ing line between knowledge and intention is no doubt thin but it is not 
difficult to perceive that they connote different things. AIR 1956 SC 488 
( Basdeo ). 

V * X 

Author’s view of the distinction between Intention and &now 
edge. — The definition of culpable homicide in the Indian Penal Code, it* ; has 
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observed, is complicated not merely because of the fine distinction 
between culpable homicide and murder but also because of the distinction 
between intention and knowledge, f Mu kerji J. observed in Hazrat Gul Khan 
v. The King Emperor** that the Indian Penal Code makes a distinction 
between intention and knowledge. In several other cases also it has been 
observed that the distinction drawn between intention and knowledge is a 
peculiar feature of the definition of culpabie homicide and murder in the 
Indian Penal Code. To say that the distinction is between intention and know¬ 
ledge is however a loose expression. Intention to cause death has meaning, 
But the words “knowledge to cause death” are void of meaning. ‘It is, 
therefore, inaccurate to say that the Indian Penal Code makes a distinction 
between intention and knowledge. The' distinction made, however,. is be>> 
ween intention and knowledge of likelihood. We cm contrast the phrases 
‘intention of causing death" and ‘knowledge of the likelihood of causing 
death*. As a matter of fact intention and knowledge are distinct. Knowledge 
is cognition, and intention is volition which is essentially different from 
cognition. It is, therefore, surprising to hear that the definition of culpable 
homicide is peculiar because it makes a distinction between intention and 
knowledge which are fundamentally distinct from each other. The peculiarity 
does not lie in the distinction drawn between intention and knowledge. 
Intention, motive and knowledge are all essentially distinct one from the 
other. But the peculiarity lies in that the Indian Penal Code requires proof 
of intention and proof of knowledge of likelihood as ingredients to constitute 
offences. In most cases both intention and knowledge of likelihood have 
to be inferred from the nature of the act and circumstances. The difficulty 
is which to infer—intention or knowledge of likelihood from a given act 
and set of circumstances. It is true that in some cases there can be direct 
and extrinsic evidence of the state of mind as when the offender while doing 
the act gives outward expression of the state of his mind by means 
of spoken words, e. g,, by boasting of his intention or by boasting that his 
intentions have succeeded or by stating that he knew that a particular result 
was likely etc. In all such cases there is no difficulty at all. But in the great 
majority of cases the state of mind is a matter of inference or presumption from 
the act or conduct. It is then that the difficulty arises which of the two states 
of mind—intention or knowledge of likelihood—to infer from a given act. 
The rule regarding the presumption of intention has been expressed thus : 
“The presumption of law is that a man intends the natural and inevitable 
consequences of his own act.” 4? In Emperor v* ZT Cunha 4s the rule was 
expressed thus : “It is a necessary inference that a man intends a natural 
and a necessary result of his acts.” “The law presumes that every person 
intends the necessary consequences of his acts. The legal, maxim Is that, 
every one must be presumed to intend the normal consequences of his own 
act.” Best on Evidence. In Taylor ori Evidence the rule is slightly 
differently put thus: “A person is presumed to intend natural and legal 
consequences of his acts.” (Sections 80-83). In Sellarnutku Servaigaran v. 
Paltamuthu Karuppan the rule is expressed thus : “A man must in law he held to 
intend the natural and ordinary consequences of his acts irrespective ofhis object 
at the time of doing such acts if at such time he knows what the natural and 
ordinary consequences would be,” “Where intention is material, it is usually, 
though not invariably, presumed that a man intended the natural and pro¬ 
bable consequences ofhis acts.” (Halsbury’s Laws of England, Vol. XIII, 1910, 


46. (1927) 32 OWN 345. 

47. 0886) 1 Weir 300, 301, 


48. (1935) 37 Bom LR 880, 883. 

49. (1911) 35 MAD 186. 
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The word “natural” means “normal, conformable to the ordinary 
course of nature,” “not exceptional”. “Inevitable” means “sure to happen”. 
When we say that, death is a natural consequence of an act we mean that 
ordinarily we expect death to result and that only in exceptional ca'ses 
death may not be teh result. The reason for drawing such a presumption 
can be stated thus: Every sane man is presumed to know the nature of his 
acts. If the nature of an act of his is such that a particular result would 
he the natural and ordinary consequence of the act then we infer that he 
would not have done the act if he had not intended to bring about the 
resul t because he knows that the natural and ordinary consequence of his 
act is a particular result. That is why we presume that every one intends 
the natural and ordinary consequences of his acts. But we can distinguish 
between the natural and ordinary consequences of an act and the probable' 
consequences of the act. Supposing that a man does an act with the know¬ 
ledge that a probable or likely consequence of the act is death can we then 
say that he would not have done the act if he had not intended to cause 

death although he knew that death is only likely to be caused. The better 

view would be to say that a man intends a particular result' .only when that 
particular result would be a natural or ordinary consequence of his act and not 
when the particular result is merely likely or probable. Herein lies the distinc¬ 
tion between intention and knowledge of likelihood. In tention is much more than 
knowledge of likelihood. It is knowledge of the natural and ordinary conse¬ 
quences. When we say that death is a natural consequence we mean that ordi¬ 
narily we expect death to be the result and that only in exceptional cases death 
may not be the result. In other words we mean that death is almost 
inevitable. But when we say that death is a likely consequence we mean 
that.death may be expected to happen which again means that the number 
of cases in which death ensues from the act is greater than the number of 
cases in which death does not ensue. When we say that death is probable 
we mean that the probability of death being the result is greater than the 
improbability. When we say that death is a natural and ordinary conse¬ 
quence, we mean that it is almost certain that death does not result onlv 
in exceptional cases. It is submitted, therefore, a distinction has to be made 
between ‘natural consequences’ and ‘probable consequences’. Every sane 
person is presumed to know the nature of his acts, what their probable conse¬ 
quences would be and what their natural consequences would be and is 
presumed to intend the latter only. It is therefore necessary to distinguish 
between the words ‘natural’ and ‘probable’ while referring to the presump¬ 
tion regarding intention. But in several instances such a distinction has 
been ignored. Best in his treaties on Evidence puts the rule thus: “Everv 
sane person of the age of discretion is presumed to ’ 1 
probable consequence of his own act” (Section 
Hanuman , M the rule was put thus : “Intention can 
reasonable and probable result of act or conduct.’ 

1 he King-Emperor , 51 Mukerjij. referred to the rule of English criminal law 
that a man must be presumed to intend the natural or probable consequences 
of his act. fn the case of Muwala Kondaiya .® s also the words used are 
‘natural and probable consequences of an act.’. In all these authorities 
various expressions such as these have been used “natural and probable 
consequences”, “natural consequences” and “natural or probable 
consequences”. The word “natural” is found in all of them. The word 
“natural” is identical in meaning with the word “ordinary”. The only 


intend the natural and 
433). In Emperor v. 
only be inferred from 
In Hazrat Gul Khan v, 


50. (1913) ALL 560. 

51. (1927) 32 OWN 345. 


52. (1882) 1 Weir 300. 
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.difficulty will be where the rule is expressed in the words “natural or pro- 
Sable”. The association of the word “probale” in alternative would mean 
one of two things. Either the word “natural” has the same meaning as the 
word “probable” or there is a disinction in meaning and in the latter case 
everyone is presumed to intend the natural consequences as well as the 
probable consequences. The proposition that intention may be presumed from 
the probable consequences has authority in Halsbury, Vol. IX, p. 236, 
where we find only the words 'probable consequences’ without the words 
< natural* or ‘ordinary’. “When an act which is of itself indifferent becomes 
criminal if done with a particular intent, the intent must be proved. But 
when the act is unequivocal, the proof that it was done may of itself be 
evidence of the intention which the nature of the act conveys. In such case 
there is a presumption of law that the person accused intended the probable 
consequences of his act.” If this be the rule then it would be necessary 
to presume intention to cause death from an intention to cause bodily injury 
which is likely to cause death which would be inconsistent with the scheme 
of the definition in Section 299 of the Indian Penal Code because in that 
case the second clause may well have been omitted in Section 299. As 
urged in this article it is necessary to distinguish between'natural conse¬ 
quence’ which means the same thing as ‘ordinary consequences’, and 'pro¬ 
bable consequences’, There is authority for this view in Emperor v. Laksh- 
man™ “Though it must be presumed that when a man voluntarily does 
an act knowing at the time that in the natural course of events a certain 
result will follow he intends to bring about the result; there is no 'presump¬ 
tion that a person intends what is merely a possible result of his action or a 
result which though reasonably certain is not known by him to be so.” Of 
course every sane man of the age of descretion is presumed to know the nature 
of his acts. It is true that this is a rebuttable presumption. The presump¬ 
tion regarding intention is also a rebuttable presumption. The rule of 
English law which extends to probable consequences may well have been 
found necessary in view of the fact that criminal intention is necessary in 
all offences in English law barring such offences as retaining stolen property 
with guilty knowledge and there is no special provision in the English law 
making the commission of acts with the knowledge of likelihood of causing 
death but without any criminal intention an offence. That is why no 
distinction appears to have been made in English law between natural 
consequences and probable consequences. In The Queen v. Hicklin. u 
Blackburn J. cites with approval the rule as expressed bylEllenborough G.J. 
in R. v. Dixon™ where the words ‘probable consequence’ only were used 
but himself expressed the rule by referring to 'natural, consequences’. The 
intention is presumed to cause that which is the natural consequence of 
something consciously done or omitted. I take the rule to be as stated by 
Ellenborough C. J. in R. v. Dixon . He says “It was an universal principle, 
that when a man is charged with doing an act, (i. e. a wrongful act without 
legal justification) of which the probable consequence may be highly in¬ 
jurious, the intention is an inference of law resulting from the doing of the 
act.” Blackburn J. in R. v. Hicklin. See also Miles v. Huchings™ In the 
English law it was necessary to extend the presumption so as to include pro¬ 
bable consequences for otherwise the omission of an act of which the probable 
consequences were injurious would not have amounted to an offence in the 
absence of proof of criminal intention. But under the Indian Penal Code 
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qlbwledge of the probable consequences of causing death is sufficient to 


constitute culpable homicide without any criminal intention. It may, how¬ 
ever, be argued that merely because the Penal Code refers to intention as 
well as to knowledge of likelihood it does not thereby distinguish the two 
and that knowledge of likelihood of a result amounts to intention. More¬ 
over, it is to be noticed that the distinction between 'intention* and ‘know¬ 
ledge of likelihood’ runs throughout the Code and not merely in the sec¬ 
tions relating to culpable homicide and murder. The phrase ‘with the inten¬ 
tion of causing or with the knowledge that he is likely to cause’ are found 
in numerous sections e . g . Sections 166, 167, 321, 322, 350, 351, 354, 366, 425. 
That the Code distinguishes the two concepts and does not identify them 
would be clear from the provisions of Section 304, where the following 
expression is used : “If the act is done with the knowledge that it is likely 
to cause death but without any intention to cause death or to cause such 
bodily injury as is likely to cause death. 5 ’ It is abundantly clear from this 
that, according to the scheme of the Penal Code, knowledge of likelihood 
of causing death does not amount to intention of causing death. The follow¬ 
ing observation may also be cited in support. “Although a trespasser knows 
that this act, if discovered will be likely to cause annoyance it does not 
follow that he does the act with that intent.” Queen Express v. Rayapadaya - 
chif 7 approving Sirvaratri Guravaiya . 58 and disapproving Veda Gurukhal™ To 
sum up, according to the Indian Criminal law, ‘knowledge of likelihood 5 
does not amount to intention. Every sane person of the age of discretion 
is presumed to intend the natural and ordinary consequences of his acts but 
there is no presumption that he intends the probable consequences of his acts. 
Every sane person is presumed to know the nature of his act and therefore 
also presumed to know what the probable consequences of his act and what 
the natural and ordinary consequences are. This is of course a rebuttable 
presumption and may be rebutted by showing that the act was not voluntary 
but accidental or unavoidable or without knowledge. To students of English 
criminal law the distinction in the Indian Penal Code between intention 
and knowledge of likelihood may appear to be arbitrary and unnecessary ; 
whereas in favour of the Indian law it can be said that the extension of the 
presumption that every one is presumed to intend the natural consequences to 
probable consequences also is not justifiable in theory and is too wide in its 
scope. It may be that in some cases knowledge of likelihood should be a 
sufficient mens rea but in many cases it sounds to reason that it is not suffi¬ 
cient, For instance, referring to the definition of the offence of criminal 
trespass intention to annoy would be a sufficient mens rea but it would be 
reasonable to hold that mere knowledge of liklihood that annoyance may 
be caused is not a sufficient mens rea. If that were not the case almost 
every trespass would be criminal. We are, therefore, led to the conclusion 
that the distinction between intention and knowledge of likelihood is a sound 
and necessary one and the presumption regarding intention should extend 
only to natural and ordinary consequences of an act and not to the probable 
consequences, and that the rule of English law which refers to presumption 
of intention from the natural or probable consequences has to be modified 
in India by excluding probable consequences from its scope. 


Appendix—D 

CLASSIFICATION OF HOMICIDES 


1. Classification of homicides. —Homicides may be either lawful 
or unlawful. 


7. (1896) 19 MAD 240, 


58. (1885) 1 Weir 536. 


59. (1882) 1 Weir 535, 
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Unlawful homicide. —Culpable homicide is defined in Section 299. 
Rash or negligent homicide is dealt with in Section 304-A. Suicide is dealt 
with in Sections 305 and 306. 

Lawful homicide.—In England lawful homicide may be either 
excusable or justifiable. But in India the distinction between justifiable 
homicide and excusable homicide is not of any importance as the Criminal 
Law is codified and there are statutory definitions of exceptions. See Sec¬ 
tions 76, 77, 78, 79, 81, 82, 83, 84, 85,' 87, 88, 89, 92, 93, 94, 96, 100, 103 
and 106. 

Appendix— D-l 

Distinction between murder and culpable homicide not amouu* 
ting to murder. —See also AIR 1959 Mad 323 Sir James Stephen was of the 
view that the definitions of ‘culpable homicide’ and ‘murder’ are the 
weakest part of the Penal Code as they are defined in terms closely resemb¬ 
ling each other. I agree with Stephen’s view that the two definitions 
closely resemble each other but there is nevertheless a clear though fine 
distinction. Moreover, in my view, the Indian Law is a definite improve¬ 
ment over the English Law of Murder and Manslaughter. In the English 
Law if a man shooting at a fowl in order to steal it, accidentally kills a 
bystander, it would be murder although if there was no intention to steal 
the fowl but only to lcill.it the homicide would have been only manslaughter. 
(Foster Crown Law, p.258). “Similarly if a thief gives a man a push* 3 with 
intent to steal bis watch and the man falls to the ground and is killed by 
the fall—or if a man assaults a woman with intent to ravish her and she 
having a weak heart dies in the struggle—such homicide would—according 
to Foster’s rule—be murder.” K. G. L., p. 138. Although the correctness 
of this rule has been doubted in some later cases (Reg, v. Penmtion L R 
2 CCR p. 121,) Lord Alverstone L. C. J.’s view was that “the exper¬ 
ience of the judges shows that there are so many cases of death caused by 
attempts to commit felonies that for the protection of human life, it is not 
desirable to relax the rule which treats such crimes as murders.” K.C.L., 
139. In England it would be murder if death is caused and the prisoner 
must as a reasonable person have contemplated (or did in fact contemplate) 
that death or grievous bodily harm was likely to result. K. C. L., p. 139. It 
would be murder if death results in the course of a merely felonious act which 
involves violence to an unwilling victim. K. G. L., p. 140. citing 14 Cr. 
App. e. 116, 187. One of the earliest attempts at explaining the dfstinctioii 
between murder and culpable homicide not amounting to murder is found in 
1 BOM 342 where Melvili, J. observed thus “For convenience of com¬ 
parison, the provisions of Sections 299 and 300 of the Indian Penal Code may 
be stated thus :— 


Section 299 

A person commits culpable homi¬ 
cide, if the act by which the death is 
caused is done: 

(«) With the intention of causing 
death; 


Section 300 

Subject to certain exceptions, 
culpable homicide is murder, if the 
act by which the death is caused 
is done: 

(1) With the intention of causing 
death; 

(2) With tiie intention of caus¬ 
ing such bodily injury as the 
offender knows lo be likely to 


BLE HOMICIDE ' . 1 

cause the d &ath of \fee person 
to whoqi the ham is caused ; 

(3) With the/inteQtion of causing 
bodily injury to any person, 
and the bodily injt^ry inten- 1 
ded to be inflicted is sufficient 
in the ordinary. tQurse of nature 
to cause death | v 

(4) With the knowledge that the 
act is so imminently sdangerous 
that it must in all probability 
cause death , or sucftv bodily 
injury as is likely to s cause 
death. 

I have underlined the words ( italics) which appear to me to mark the 
differences between the two offences. 

{a) and (1) show that where there is an intention to kill, the offence is 
always murder. 

(c) and (4) appear to me intended to apply (1 do not say they are neces¬ 
sarily limited) to cases in which there is no intention to cause death or bodily 
injury. Furious driving, firing at a mark near a public road, would be cases 
of this description. Whether the offence is culpable homicide or murder, 
depends upon the degree of risk to human life. If death is likely result, it is 
culpable homicide ; if it is the most probable result, it is murder. 

The essence of (2) appears to me to be found in the words which I 
have underlined. The offence is murder, if the offender knows that the 
particular person injured is likely, either from peculiarity of constitution, or 
immature age, or other special circumstance, to be killed by an injury 
which would not ordinarily cause death. The illustration given in the 
section is the following:— “A, knowing that is labouring under such a 
disease that a blow is likely to cause his death, strikes him with intention 
of causing bodily injury. ? dies in consequence of the blow. A is guilty 
of murder, although the blow might not have been sufficient in the ordinary 
course of nature to cause the death of a person in a sound state of health.” 
There remained to be considered ( b) and (3) and it is on a comparison of 
these two classes that the decision of doubtful cases like the present must 
generally depend. The offence is culpable homicide, if the bodily injury 
intended to be inflicted is likely to cause death ; it is murder, if such injury is 
sufficient in the ordinary course of nature to cause death. The distinction is fine,, 
but appreciable. It is much the same distinction as that between (c) and 
(4) already noticed. It is a question of degree of probability. Practically I 
think, it will generally resolve itself into a consideration of the nature of the 
weapon used. A blow from the list or a stick on a vital part may be likely 
to cause death ; a wound from a sword in a vital part is sufficient in the 
ordinary course of nature to cause death/ 5 

The view that the distinction between murder and culpable homicide 
not amounting to murder is one of degree of probability is not a completely 
accurate explanation of the distinction. Before the exact nature of the 
distinction can be realised it is necessary to see what, the exact scope of clause 
(2) of Section 300 is. See Note 59 for the scope of clause (2) of Section 300. 
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(b) With the intention of causing such 
bodily injury as is likely to cause 
death j 


.( c ) With the knowledge that. 

■# ..!. v *.. the act is Likely to cause 

death. 
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The distinction between murder and culpable homicide not amounting 
to murder has been explained thus in 10 LAH 477 (R. v. Inderdng) :—“From 
a comparison of Section 299 with Section 300 it appears that, if death is 
caused by doing an act with the intention of causing death, the offence 
committed is murder unless it happens to fall within the exceptions to Section 
300, Indian Penal Code. It is also clear that, if an act is done with the 
knowledge that the doer is likely by such act to cause death, the offence is 
culpable homicide unless the act done is so imminently dangerous that it 
must in all probability cause death or such bodily injury as is likely to cause 
death and is committed without any excuse in which case the offence is 
murder”. If the act is done with the intention of causing such bodily injury 
as is likely to cause death the offence is homicide unless the offender knows 
that the act done is likely to cause the death of the person to whom the harm 
is caused or if the bodily injury is sufficient in the ordinary course of nature 
to cause death. It thus appears that the first part of Section 299 corresponds 
to the first clause of Section 300 ; the second part of Section 299 to the 
second and third clauses of Section 300 and the third part of Section 299 
corresponds to the fourth clause of Section 300. Little difficulty arises in the 
case of the first part of Section 299 and the first clause of Section 300. 
Generally speaking the offence committed where the intention is to cause 
death is murder unless it comes within one of the exceptions. The second 
clause of Section 300 differs from the second part of Section 299 in that stress 
is laid on the knowledge of the offender that he is likely to cause death by 
the act clone. It has, therefore, ordinarily been applied to those cases where 
the offender has special knowledge of facts or circumstances which make the 
act done particularly dangerous to the life of the person to whom that harm 
is done. Thus if A knows that B is suffering from an enlarged spleen and 
with that fact in his mind proceeds to give B a violent blow in the region of 
the spleen and B dies, the offence comes ‘within clause (2) of Section 300 of 
the Indian Penal Code and not within Section 299’, because of the special 
knowledge of A, I do not propose to lay down that this is the only class of 
cases which is covered by clause (2) of Section 300, but this is the commonest 
of the type of cases falling under Section 300, clause (2). The third clause of 
Section 300 differs from the second part of Section 299 in a matter of degree 
only. If the bodily injury intended to be inflicted is likely to cause death it 
comes within Section 299. If the bodily injury intended to be inflicted is 
sufficient in the ordinary course of nature to cause death it comes within the 
third clause of Section 300. Opinions, of course, will differ as to whether in 
the particular circumstances of any case, having regard to the nature of the 
injury inflicted, the weapon used and other attendant circumstances, a case 
falls within Section 299 or falls within the third clause of Section 300. Gene¬ 
rally speaking, however, it may be said that if the act done will in all reason¬ 
able probability result in death the offence is murder, whereas if it is only 
likely to cause death the offence is within Section 299. The third part of 
Section 299 and the 4th clause of Section 300 differ from the preceding parts 
and clauses respectively in that intention is not a necessary element of the 
offence. All that is needed is a knowledge that the act is likely to cause 
death. The third part of Section 299 differs from the second clause of Section 
300 by reason of the absence of intention as a necessary ingredient of the 
offence. It differs from the fourth clause of Section 300 again in a matter of 
degree only. Here again opinions are bound to differ in a particular case as 
to whether the offence falls within Section 299 or within Section 300. But 
speaking generally, if the act must in all probability cause death the offence 
is within Section 300, and if the act is only likely to cause death the offence 
falls within Section 299. Of course it must be borne in mind that all cases 
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falling within Section 3.00 must ex-necessitate fall within Section 299, but ail 
xases falling within Sectipn 299 do not necessarily fall within Section 300. 
Section 304, Part I, covers cases which by reason of the exceptions are taken 
out of the purview of Section 300, Clauses (1), (2) and (3) but otherwise would 
fallwithin it and also cases winch fail within the 2nd part of Section 299 but 
not within Section 300, Clauses 2 and 3. Section 30*, Part II, covers cases 
falling within the third part of Section 299 and not falling within the fourth 
clause of Section 300. Speaking generally again without laying down that 
there may not be cases which are Out of the general rule, the fourth part of 
Section 300 does not usually-apply ^where there is an intention to cause bodily 
injury which results in death becaiise all such cases ordinarily must come 
within the purview of the first three clauses of Section 300, Indian Penal 
Code.” Straight, J. explained the distinction thus in 3 ALL 776, “Putting 
it shortly, all acts of killing done with the intention to kill or to inflict bodily 
injury likely to cause death, or with the knowledge that death must be the 
most probable result, are prima facie murder, while those committed with the 
knowledge that death will be a 'likely result are culpable homicide not 
amounting to murder”. 60 fhit it is submitted that in none of these decisions 
has the distinction been completely and accurately set out. Any full,expla¬ 
nation of the distinction must have reference not only to the degree of proba¬ 
bility but also to, the question whether the intention is direct or indirect, in 
other words whether the mens rea is,directed to the specific person injured 
or not. 

In my view the distinction can best be explained thus ; Sections 299 and 
300 contemplate the following different kinds of mens rea :— 

Intention to cause death. 

Intention to cause bodily injury sufficient in the ordinary 
course of nature to cause death. 

Intention to cause such bodily injury as is likely to cause 
death. s \ v V 

Knowledge that the act done is likely to cause death. 

Knowledge that the act done is so imminently dangerous that 
it must in all probability cause such bodily injury as is likely 
to cause death. 

Knowledge that the act done is so imminently dangerous that 
it must in all probability cause death. 

id B would amount to murder whether the mens rea be direct or 

indirect. 

C would amount to murder if the mens mi be direct. It would amount 
to culpable homicide not amounting to murder if the mens rea be not direct, 
that is if the intention is not directed to the specific person injured. There 
is a conflict of opinion as to whether, D , E and F .can apply to cases where 
there is intention to cause bodily injury. In the following cases it was held 
that they may apply even to cases where there is intention to cause bodily 
injury. 1 BOM 342 ( Govinda ). AIR 1919 All 445 (Garib). AIR 1929 All 
160 ( Parshadi ). 


(1) 

A. 

(2) 

B. 

(3) 

C. 

(4) 

D. 

(3) 

E. 

(6) 

F. 

and 

1 B 


60. 3 ALL 776 at 778 (Idu Beg), 
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But in the following cases it was held that the application of D, E and 
F is restricted to cases where there is no intention to cause death or bodily 
injury :~~ 

“The appellant fired three shots at the woman and hit her three times. 
It is therefore quite clear his action was deliberately aimed at her. In order 
to convict him of murder, the prosecution would have to establish one of the 
intentions set out in Section 300. As example the fourth part of the section 
is to be found in Illustration ( d) : in my opinion this provision applies to a 
person who commits an act of that nature and has no intention of causing an 
injury to any particular individual. In my opinion that provision was never 
intended to apply to cases of this kind. If the prosecution case had been 
that the accused had no intention of causing any injury to this girl at all and 
that he was merely discharging his revolver in a reckless manner, than the 
Fourth part of the section might apply; but on the evidence such a case 
would be quite unreasonable. 55 AIR 1917 Cal 432 : 38 Cr LJ 868 
(.Manindralal ). See also 3 Cr LJ 355 ; 5 Cr LJ 306. 16 Cr LJ 74. 38 Gr LJ 

1073. 

Although there is a conflict of opinion whether in cases of D> E and F 
the mens rea can be direct, this point is not very material on the question of 
the distinction between murder and culpable homicide not amounting to 
murder. 

D would only be culpable homicide not amounting to murder whether 
the mens rea be direct or indirect . 

E is difficult to distinguish from D but the Code provides that E would 
be murder and not ZX I think the Code provides that E should amount to 
•murder because of the extreme recklessness and danger of the act done where¬ 
by innocent persons may be killed which makes cbe act more serious than an 
act directed to one particular person with a similar Knowledge namely know¬ 
ledge that death was a likely result. The words ‘in all probability 5 govern the 
wards ‘bodily injury 5 . 

E and F amount to murder whether the mens rea be direct or indirect. 

Having explained the distinction between murder and culpable homicide 
not amounting to murder resulting from the application of /!, B> C, D, E and 
F to different types of cases, it is necessary to understand the distinction bet¬ 
ween murder and culpable homicide not amounting to murder resulting from 
the distinction between the 6 degrees of mens rea A , /?, C, D, E and F inter sc. 

‘A* can exist even when there is no intention to cause bodily injury. See 
Note 49. 

The distinction between B and C is one of degree of probability. 

The distinction between D and F is also one of degree of probability . 

The distinction between D and E is difficul t to draw. 

One principle of distinction is to hold that I) may apply to cases of wilful 
assault but not E and F. In D the knowledge is that the act done is directly 
likely to cause death. But in E and F the expression used is different namely 
knowledge that the act is so imminently dangerous’. There is no knowledge 
that the act is directly likely to cause death but there is knowledge that the 
act is so imminently dangerous that with the innocent intervention of some¬ 
one it is likely to cause death or bodily injury which is likely to cause death. 
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To sum up the distinction between murder and culpable homicide not 
amounting to murder can be shown in the following table : — 



Nature of mens rea 

Mens rea 
directed 

Mens rea not 
directed to 



to person 
injured 

the specific 
person injured. 

A. 

Intention of causing death. 

M 

M 

B. 

Intention to cause bodily injury sufficient 
in the ordinary course of nature to cause 
death. 

M 

M 

C. 

Intention to cause such bodily injury as is 
likely to cause death. 

M 

C 

D. 

Knowledge that the act done is likely to 
cause death 

C 

. C 

E. 

Knowledge that: the act done is so immi¬ 
nently dangerous that it must in all pro¬ 
bability cause such a bodily injury as is 
likely to cause death. 

M 

M 

F. 

Knowledge that the act done is so immi¬ 
nently dangerous that it must in all pro¬ 
bability cause death. 

M 

m : 


In the above table :— 



M stands for murder. C stands for culpable homicide not amounting to 
murder. 

Section 301 makes no difference to the distinction as 
Section 301 reads thus: — 

explained above. 


“If a person, by doing anything which he intends or knows to be likely 
to cause death, commits culpable homicide by causing the death of any 
person, whose death he neither intends nor knows himself to be likely to 
cause, the culpable homicide committed by the offender is of the description 
of which it would have been if he had caused the death of the person whose 
death he intended or knew himself to be likely to cause,”* 

The principle of Section 301 can be thus explained : If A intending to 
cause the death of B causes the death of C whose death he did not intend, 
the offence committed by A would be such as would have been committed if 
A had caused the death of B whose death he intended. Similarly, if A does 
an act knowing that it is likely to cause B 's death but causes the death of C, 
the offence committed by A would be such as would have been committed if 
A had caused the death of B whose death he knew himself to be likely to 
cause. This principle is a re-enunciation of the principle already implied in 
the wording of Sections 299 and 300 where the expression intention to cause 
death" would apply to any person and not necessarily the person whose death 
is caused and the expression ‘with the knowledge that he is likely by such act 
to cause death" would likewise apply to any person and not necessarily the 
person whose death is caused. But it is important to note that the principle of 
Section 301 or the principle of transfer of malice does not apply to cases of 
intention to cause such bodily injury as is likely to cause death, that is the 
principle of transfer of mens rea has no application to C and therefor e C would 
amount to murder or culpable homicide not amounting to murder, according 
as the intention is direct or indirect. 
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PERSON". DYING OF SLIGHT WOUND WHICH FROM 
NEGLECT. OR THE APPLICATION OF' IMPROPER 
V Vi REMEDIES HAS PROVED JTORTAL y y 

On this point the Law Commissioners observe^ thus at pafc^s. 251- 1 —256. 

251. ‘^wo examples are given to illustrate the views ofthe authors of 
the Code on this point. The first case is,as follows: A inflicted a slight 
wound on a child who stood ^between him and a large property. It is 
proved that the ignorant and superstitious servants.about applied the most 

absurd remedies to the wound, and that under their treatment the wound 
mortified and the child died. Letters from A. to a confidant are produced. 
In those letters A congratulates himself on his skill, remarks that he could not 
have inflicted a more severe wound without exposing himself to be punished 
as a murderer, relates with exultation the mode of treatment followed by the 
people who have charge of and boasts that he always foresaw that they 
would turn the slightest incision iilto a mortal wound. Of this cast: we must 
say that it appears to us a most improbable one; though if such evidence were 
produced we could not but agree to the conclusion of the Commissioner that 
the party proved to have acted in the manner represented ought to be punished 
as a murderer, because it would be dear that in inflicting the slight wound he 
intended to cause the death of the person wounded. We can however scarcely 
imagine a person inflicting such a wound with the intention imputed, in 
the expectation that though it was but f< the slightest incision’* it would be 
so illtreated by the ignorant and superstitious servants about the wounded 
person that it would certainly prove mortal. We can easily imagine a per¬ 
son with the feelings supposed congratulating himself on the result of his 
act so turned to his advantage, but it is difficult to conceive hirm contriving 
his act so astutely, and counting with such foresight, as is predicated, on 
the involuntary co-operation of others to effect his object while they meant 
to remedy the injury he had caused. 

252. In the second case given by way of illustration there is, as 

observed by the Commissioners, no doubt whatever as to the intention and 
therefore we agree with them that however slight the wound inflicted mav 
have been, yet if it ultimately proves mortal, there is no reason for not 
punishing the person who inflicted it with the intention of murder as a 
murderer. ’ 

253. It is because it is hardly possible to conceive murder to have been 
originally intended in the first of the two instances here adverted to, that 

we are doubtful of the propriety of putting it as a case within the defini¬ 
tion in Clause 294, for fear of its leading to a latitude of construction 
which under some supposed analogy rnay include predicaments quite be- 
youd its scope. 

254. Mr. A. D. Campbell, remarks that “though the Commissioners in 
express terms state, that in India, ‘we have reason to fear neglect and bad 
treatment are far more common than good medical treatment,’ instead of 
urging this as the strongest possible reason why the case of a person who 
dies of a slight wound, which from neglect or from the application of 
improper remedies has proved mortal, should, as in Mr. Livingston’s Code, 
be excepted from homicide, they actually urge it as the very reason why’ 
in this country in particular, the inflictor of a mere scratch, should in such 
cases, on the contrary, be constituted a murderer.” 
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255. Mr. Camdbell, it appears to us, has failed to apprehend the bea¬ 
ring of the remark which he quotes. The meaning of the Cornmissionres 
we conceive to be this, that whereas in countries in which good medical 
treatment is common it is difficult to suppose that a person inflicting a slight 
wound on another could contemplate his death as a probable result, such a 
result may be supposed to enter into his contemplation in a country where 
bad medical treatment is far more common than good, and therefore the 
definition of homicide ought not to exclude death resulting from a slight 
wound as the primary or original cause. 

256. It is laid down in the Digest of the English Criminal Law that 
it is homicide if death be caused by bodily injury “although by poper 
remedies and skilful treatment death might have been prevented.” “So 
also, although through neglect or ill-treatment, a fever or other disorded ensue 
from the injury which is the immediate cause of death. 5 ’ “But it is not homi¬ 
cide’ 5 “where the death is not caused by the injury done, but by unskilful 
treatment or other cause subsequent to the injury. 55 F.R, paras 251-6. 

Appendix— F 
CHARGE 

How to frame a charge : — 

(1) Copy the relevant portion of the section punishing the offence 
combining it with the words used in the section defining the offence. 

(2) Change “Whoever 2 3 into ‘you*; ‘he 5 into ‘you’; ‘his 5 into c your’, etc. 

(3) Change the present tense to past tense. 

(4) Select the alternative, if any, in the section applicable to the case. 

(5) Give particulars, wherever possible, e*g,, of the accused, date and 
place of offence, mode or manner of commission of the offence, person or 
property or articles with respect to which the offence is committed, and 
of other important words referred to in the section, e.g acts, omissions, inten¬ 
tion, knowledge, common object, common intention, certificates, documents, 
directions of law, orders, representations, etc that form the ingredients 
of the offence and which have to be proved. 

The charge should be framed as nearly as possible; in the language of 
the section of the Act defining the offence. It is a wholesome rule that 
the court should adhere to the language of the statute, as far as practicable, 
when a charge is drawn up ; as nothing is gained by a paraphrase, while 
opportunity is afforded to the accused to take exception to the form of the 
charge. 42 CAL 957 : AIR 1926 Oudh 148: 27 Cr LJ 62 (Sheo Shankar) — 
Charge should conform to the Code : AIR 1933 PC 124 : 31 Cr LJ 322 ; 35 
blr 507, 517 ( Dwarkanath ). 

How to frame charge. — See first paragraph of Appendix F. The 
Author suggests the following rules for guidance in framing charges 

(1) In the section defining the offence substitute ‘your 5 for the word 
‘whoever 5 and state the names and particulars of ail the accused charged, 

(2) Change the present tense of the section into the past tense and the 
third person into the second, e.g. ‘his’ to ‘your 5 . 

(3) Where there are alternatives in the section, omit those which do not 
apply and retain only those which apply to the case in hand. 
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(4) Specify the particulars-of the general words used irt,the section ; 

for instance if the word ‘'public, servant’ is used give the\full designation of 
the publicvservant; if the* word ‘deadly weapon’ is used st$ta the nature of 
the deadly weapon. If defamatory or seditious words £re % used state the 
words. If ^a misrepresentation has been mad£ state the actual misrepresenta¬ 
tion. If neo^sary let there be separate head&tin the charges. v v * 

•' • v. V > fc ‘ ' ^ 

(5) State the mode wherever necessary, mode of abetment, maimer 
of cheating, the exact intention/ 

\ v • v t- . 

(6) Specify particulars as to date, time and ’^lace, of *he oflfcn^ej* the 

name and other particulars of the person or'^hrsons charged ,\lc. ^ 

(7) Add the usual formabTormulaedike ‘yoh thereby committed’ ‘within 

the cognizance’, etc. ' ^ s '\ , * 

■v ■ ' 

I shall illustrate the above rules by framing x a model charge under 
Section 152. After substituting‘you’ for'whoever 1 and after changing the 
tense, Section 152 so far as is material reads as follows :— \ # v 

You (1) assaulted, (2) or threatened to assault, (5) dr obstructed) *(4) 
or attempted to obstruct, (5) any public servant, (6) in the discharge of 1 his 
official duty as such public servant in endeavouring to dispense an unlawful 
assembly, (7) or to suppress a riot, (8) or affray, (9) or used, (10) or threa¬ 
tened, (11) or attempted, (12) to use criminal force, (13) to such public 
servant. 

(1) Give particulars of 1, 6. 

(2) When the accused is charged with criminal breach of trust or 
dishonest alternatives, 7 or 8 or 9 applicable. Select the alterna¬ 
tives 10 or 11 or 12 applicable. 

Particulars to be given in the charge. —Wherever possible particu¬ 
lars must be given in the charge, e.g. y of persons, property, articles, etc., 
referred to in the charge.— 

C< (1) The charge shall contain such particulars as to the time and place 
of the alleged offence, and the person (if any) against whom, or the thing 
(if any) in respect of which, it was committed, as are reasonably sufficient 
to give the accused notice of the matter with which he is charged. 

(2) When the accused is charged with Criminal breach of trust or dis¬ 
honest misappropriation of money, it shall be sufficient to specify the gross 
sum in respect of which the offence is alleged to have been committed, and 
the dates between which the offence is alleged to have been committed, 
without specifying particular items or exact dates, and the charge so framed 
shall be deemed to be a charge of one offence within the meaning of Section 
234 :— 

“Provided that the time included between the first and last of such dates 
shall not exceed one year” (Section 222, Cr. P. C.). 

“When the nature of the case is such that the particulars mentioned in 
Sections 221 and 222 do not give the accused sufficient notice of the matter 
with which he is charged, the charge shall also contain such particulars of 
the manner in which the alleged offence was committed as will be sufficient 
for that purpose” (Section 223, Cr. P. C.) 
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Illustrations. 



-(a) A is accused of a theft of a certain article at 
a certain, time and place. The charge need not set out the manner in which 
the theft was effected. 

(b) A is accused of cheating B at a given time and place. The charge 
must set out the manner in which A cheated B. 

(i c) A is accused of giving false evidence at a given time and place. 
The charge must set out the portion of the evidence given by A which is 
alleged to be false. 

(d) A is accused of obstructing a public servant, in the discharge of 
his public functions at a given time and place. The charge must set out the 
manner in which A obstructed B in the discharge of his functions. 

(e) A is accused of the murder of B at a given time and place. The 
charge need not state the manner in which A murdered B. 

if) A is accused of disobeying a direction of the law with intent to save 
B from punishment. The charge must set out the disobedience charged and 
the law infringed. 55 (Section 223, Cr. P.G ). 

Abetment. —Specify the mode of abetment. If the abetment is by 
instigation specify the manner of instigation. If the abetment is by aid, 
state the act or illegal omission by which a thing was intentionally aided. 
If the abetment was by conspiracy state the names of the persons known who 
are members of the conspiracy and if there are persons unknown add (with 
other persons unknown). 

Criminal conspiracy. —Give particulars of the illegal act or the illegal 
means as the case may be. State the means of the known members of the 
conspiracy and if any persons are unknown state that the others or some of 
the other conspirators are unknown. 

Sedition, Section 124-A. —State whether the sedition is by spoken 
words or written words or by signs or by visible representation or otherwise 
and give particulars of the mode adopted. 

Unlawful assembly. —Specify the object of the unlawful assembly. 

Public servant.—State the appointment or office held. 

False statement, false evidence, false information, etc. —Give 
particulars. See illustration ( c ) to Section 223, Cr. P.C 

Obstruction. -—State the manner of obstruction. See illustration (d) to 
Section 223, Cr. P.C. 

Gift.—Give particulars. 

Negligent conduct (Sections 284-289). —Give particulars. 

Intention or knowledge. —Particularise the intention or knowledge 
alleged. 

Theft, stolen property. — Give particulars of the property stolen. 

Clerk or servant, etc. —State whose clerk or servant. 

Criminal misappropriation or Criminal breach of trust. —Give 
particulars of the property misappropriated or converted or disposed of. 
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direction of lav? or contract. —If the charge refers to direction of law 
or any contract, etc., give particulars. See illustration ( f) to Section 223, 
Gr. P.C. 

Cheating. —State the manner of cheating or the nature of the deceit. 

Property, etc.—If charge refers to property, etc., give particulars. 

Document. —If charge refers to a document give particulars. 

Defamation.— See remarks above against sedition Section 124-A. 

Appendix— G 

INGREDIENTS OF OFFENCES 

In Criminal cases all the essential ingredients of offences have to be prov¬ 
ed. The only correct way of enumerating the ingredients of an offence is to 
read the section or sections defining and punishing the offence. For instance in 
the case of forgery Sections 463 and 464 have to be read ; in the case, of mui - 
der Sections 299 and 300 ; in the case of giving false evidence Sections 191, 
192 and 193. The only correct way of grasping the ingredients of an offence 
is either to read or copy the words in the relevant section or sections defining 
the offence. The best and the only correct way for readers to know the ingre¬ 
dients of an offence is therefore to turn to the Code and not to turn to a 
commentary because if a commentator wishes to state the ingredients properly 
he must necessarily have to copy the words of the section. But unfortunately 
mistakes are made even in copying the words of a section. While enumerat¬ 
ing the ingredients of Criminal breach of trust, both Gour and Ratanlal have 
made a mistake. Gour writes :-The points requiring proof are (If That 
accused was entrusted with property or with dominion over it. (2) i hat tie 
fa) misappropriated it, or ( b ) converted it to his own use, or «) used it, or 
(d) disposed of it, (3) That he did so dishonestly, (4) That he did so in 
violation of (i) any direction of law prescribing the mode in which such trust 
was to be discharged, and («) any legal contract, express or implied, which he 
has made touching the discharge of such trust, or (5) That he wilfully suffered 
any person to as in (2), (3) and (4) (i) or (4) (ii). The author submits that 
Gour is wrong as regards (4). The words ‘in violation ol any direction of law 
prescribing the mode in which such trust was to be discharged etc. do not 
qualify the words 'dishonestly misappropriates or converts to his own use 
ingredient (4) need not be proved in cases falling under (2) (a) or (2) (6). 
Ingredient (4) has to be proved in cases falling under 2(e) or 2(?/). I he same 
defect is found in ingredient (5). The ingredients given by Ratanlal in the 
para Evidence under Section 406 suffer from the same defects. There is an 
additional defect in Ratanlal’s enumeration as it omits reference to the ingre¬ 
dients ‘dishonestly’. 

The enumeration of ingredients of forgery given by Gour and Ratanlal is 
also incorrect. Under the note Evidence in Section 165 Ratanlal gives the 
fifth ingredient as that he made, signed, sealed etc. ‘dishonestly or fraudulent¬ 
ly or with intent (a) to cause damage or injury or (b) to support any claim or 
title or (c) to cause a person to part with property or (d) to cause any person 
to enter into any express or implied contract, or ( e) to commit fraud or that 
fraud might be committed. The word ‘or’ underlined by me must read and . 
See Sections 463 and 461. Gour has committed the same mistake in para 
‘Proof : Points requiring proof in Section 465. lo know the ingredients o 

offences, therefore, in all humility the author refers readers to the relevant 

sections themselves or to correct copies of the wording ol the sections. In this 



cbrtimentary the ingredients are not stated separately under each section as 
the sections are there for any one to read. 

Appendix—H 


PROCEDURAL POINTS OF OFFENCES 



PROCEDURAL POINTS IN SCHEDULE II TO CRIMINAL 

PROCEDURE CODE 

ABBREVIATIONS 


G —Cognizable, that is Police may arrest without warrant, 
y|jg4x.JNon-oognteable 9 that is Police may not arrest without warrant. 


. W —Warrant shall ordinarily issue in the first instance. 

M —Summons shall ordinarily issue in the first instance. 

A) —Bailable. 

Nb—Not bailable. 

C —Compoundable. 

Nc—Not compoundable. 

Cp—Compoundable when premission is given by the Court before which 
prosecution is pending. 

S/—Triable by Court of Session. 

W —Triable by Presidency Magistrate or Magistrate of the First Class. 

D —Triable by Magistrate of the Second Class. 

E —Triable by any Magistrate (any Judicial Magistrate where there is 
separation of Judicial from. Executive). 


Procedural points of offences 

Numbers below are of the sections in Ike Indian Penal Code 


109, 110, 111, 113, 114, 116, 117;—Same as for offence abetted. 115:— 
Nb, other points same as for offence abetted. 118 ^ first part, if the offence be 
committed) ;—Nb, other points same as for offence abetted. 118 (second part, 
if the offence be not committed,:—B, other points same as for offence abetted. 
119 (first part) :—Same as for offence abetted. 119 (Second part, if the 
offence be punishable with death or imprisonment for life) :— Nb, other 
points same as for offence abetted. 119 (third part, if the offence be not 
committed):—B, other points same as for offence abetted, 120 (1st part, 
if the offence be committed) :—Same as for the offence concealed. 120 
(second part, if the offence be not committed ):—B, other points same as 
for the offence concealed. 120 B (first part, that is criminal conspiracy to 
commit an offence punishable with death or imprisonment for life or rigorous 
imprisonment for two years or upwards) :—Nc, G or Ng, W or M, B or Nb, 
as for the offence which is the object of the conspiracy. S, if the offence 
which is the object of the conspiracy is exclusively triable by Court of Session; 
otherwise SF. 120-B (second part, that is any other criminal conspiracy) Ng, 
M, B, Nc, F. 121, 121 A, 122, 123, 124 :-~Ng\ W, Nb, Nc, S. 124-A :-Ng, W, 
Nb, Nc, S, Chief Presidency Magistrate or District Magistrate or Magistrate 
of the first class specially empowered by the State Government in that 
behalf. (In Bombay, S> Ghief Presidency Magistrate or Magistrate of 



ills first 'class specially empowered by the State Government in that 
behalf in consultation with the High Court). 125, 126, 127, 128 :—Ng, 
W, Nb, Nc. S. 129:—Ng, W, B, Nc, S, F. 130 Ng, W, Nb, Nc, S. 
131, 132, G, W, Nb, Nc, S. 133 G, W, Nb, Nc, S, F. 134 :-G, 

•W, Nb, Nc, S. 135, 136 :-G, VV, B, Nc, F, D. 137 :—Ng, S, 
Nc, F, -D. 138 G, W, B, Nc, F, D. 140, 143 G, M, B, Nc, E. 144, 

145, 147 :—G, W, B, Nc, E. 148 :-G, W, B, Nc, S, F. 149 Nc, otherwise 
same as for-the offence referred to in the section. 150:—G, Nc, otherwise 
same as for the offence referred to in the section. 151 :—G, M, B, Ne, E. 
152 :—G, VV, B, Nc, S, F. 153 (first part; that is if rioting be commi¬ 
tted) “G, VV, B, Nc, E. 153 (second part, that is if rioting be not 
committed) :—G, M, B, Nc, E. 153A :—Ng, VV, Nb, Nc, F. 154, 155, 
156:—Ng. M, B, Nc, F, D. 157, 158 {first para) :—G, M, B, Nc, F, D. 
158, {second para) :-G, VV, B, Nc, F, D. 160 :—Ng, M, B, Nc, E. 161, 
162:—G, M s B, Nc, S, F. 163 :-G, M, B, Nc, F. 164 :—G, M, B, 
Nc, S, F. 165:—G, M, B, Nc, F, D. 166 Ng, M, B, Nc, F, D. 

167'Ng, M, B, Nc, S, F. 168, 169 :— Ng, M, B, Nc, F. 170: -G, W, 

B, Nc, E. 171 :—G, M, B, Nc, E. 17IE, 17IF (first part, that is undue 
influence):—Ng, M, B, Nc, F. 17 IF (second part, that is personation) :— 
G, M, B, Nc, F. 17JG, 171H, 1711 :—Ng, M, B, Nc, F. 172 :-Ng, 
M, B, Nc, E. 173:— Ng, M, B, Nc, F, D. 174 :—Ng, M, B, Nc, E. 
175 :—Ng, M, B, Nc, triable by the court in which the offence is committed, 
subject to the provisions of Chapter XXXV, or if not cormnitted in 
a Court triable by F, D, 176, 177 :—Ng, M, B, Nc, F, D. 178, 179, 180 :— 
Same as for 175. 181 :—Ng, W, B, Nc, S, F. 182, 183,184,185, 186, 

187, 188, 189, 190:—Ng, M, B, Nc, F, D. 193 :—Ng, VV, B, Nc, S, F. 

194, 195:—Ng, W, Nb, Nc, S. 196:—Ng, VV, Bailable or not according 
as the offence of giving such evidence is bailable or not, Nc, S, F. 
197, 198, 199, 200:—Ng, W, B, Nc, S, F. 201 (first part) :—Ng, VV, 
B, Nc, S. 201 (second part) :—Ng, VV, B, Nc, S, F. 201 (third part) :— 
Ng, W, B, Nc, Triable by F or the Court by which the offence is 
triable.' 202 :-Ng, M, B, Nc, F, D. 203 :-Ng, W, B, Nc, F, D. 204-:— 
Ng, VV, B, Nc, F. 205 :— Ng, VV, B, Nc, S, F. 206, 207 :—Ng, VV, B, Nc, 

F. D, 208, 209, 210 :—Ng, W, B. Nc, F. 211 (first part) :—same' as 208, 211 
(second part) :-Ng, W, B, Nc, S, F. 211 (third part) :—Ng, W, B, Nc, S. 212 
(first and second parts) :—G, W, B, Nc, S, F. 212 (third part) :—G, W, B, Nc, 
Triable by F or the Court by which the offence is triable. 213 (first part) :~ 

G, VV, B, Nc, S. 213 (second part) :—G, W, B, Nc, S, F. 213 (third part) :— 
same as for 212 (third part). 214 (first part) Ng, VV, B, Nc, S. 214 (second 
part) :—Ng, W, B, Nc, S, F. 214 (third part) :—Ng, VV, B, Nc, Triable by F 
or the Court by which the offence is triable. 215 :—G, VV, B, Nc, F. 216 (first 
and second pans) :—G, VV, B, Nc, S, F. 216 (third part) :—G, VV, B, Nc, 
Triable by F or the Court by which the offence is triable. 216A :—G, W, B, 
Nc, S, F. 217 Ng, M, B, Nc, F, D. 218, 219, 220, 221 (first part) :—Ng, W, 
B, Nc, S. 221 (second part) Ng, VV, B, Nc, S, F. 221 (third part) :—Ng, W, 
B, Nc, F, D. 222 (first and second parts) :—Ng', VV, Nb, Nc, S, F. 222 (third 
part) :—Ng, W, B, Nc, S, F. 223 Ng, M, B, Nc, F. D. 224, 225 (first part) 

G, VV, B, Nc, F, D. 225 (second part) :—G, W, Nb, Nc, S, F. 225 (third part, 
if charged with a capital offence) :—G, W, Nb, Nc, S. 225 (fourth part) :— 
G, W, Nb, Nc, S. 225 (fifth part, that is if under sentence of death) :—G, W, 
Nb, Nc, S. 225A (first part, in case of intentional omission or sufferance) :—* 
Ng, W, B, Nc, S, F. 225A (second part, in case of negligent omission or suffe¬ 
rance) :—Ng, M, B, Nc, F, D. 225B :-G, VV, B, Nc, F, D. 227 :-Ng, M, B, 
Nc, triable by the Court by which the original offence was triable. 228 :— 
Ng, M, B, Nc, triable by the Court in which the offence is committed subject 
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^pie provisions of Chapter XXXV. 229 :•—Ng, M, B, N6, F. 231,232, 
234 :-G, W, Nb, Nc, S. 233 :—G, W, Nb, Nc, S, F. 235 (first part), 237, 
239 :—G. W, Nb, Nc, S, F. 235 (second part, Indian Coin), 236, 238 :—G, 
W, Nb, Nc, S. 240, 242, 243 G, W, Nb, Ne, S, F. 241 G, W, Nb, Nc, 
F. D. 244, 245:—G, W, Nb, Nc, S. 246, 247, 248, 249, 250, 251, 252, 
253G, W, Nb, Nc, S, F. 254G, VV, Nb, Nc, F, D. 255, 256, 257, 
258 G, W, B, Nc, S. 259, 260. 261, 263 G, W, B, Nc, S, F, 
262 :—G, W, B, Nc, F, D. 263A G, W, B, Nc, F. 264, 265, 266, 
267:—Ng, M, B, Nc, F, D. 269, 270 :~G, M, B, Nc, F, D. 271,272, 
273, 274, 275, 276 ;-Ng, M, B, Nc, F, D. 277, 279 G, M, B. Nc, 
E. 278 Ng, M. B. Nc, E. 280 G, M, B, Nc, F, D. 281 G, W, B, 
Nc, S. 282, 283 :—G, M, B, Nc, F, D. 284 Ng, M, B, Nc, F, D. 285, 286, 
289 G, M, B, Nc, E. 287, 288 : -Ng, M, B, Nc, F, D. 290 Ng, M, B, Nc, 

E, 291 G, M, B, Nc, F, D. 292 G, W, B, Nc, F. 293 G, W, B, Nc, F. 
294 G, W, B, Nc, E. 294A Ng, M, B, Nc, E. 295 :-G, M, B, Nc, F, D. 
295A:—Ng, VV, Nb, Nc, S or Presidency- Magistrate. 296, 297 :—C, M, B, Nc, 

F, D. 298 Ng, M, B, C, F, D. 302, 303, 304 G, W, Nb, Nc, S. 304A :— 

G, W, B, Nc, S, F. 305, 306, 307 :_G, W, Nb, Nc, S. 308 •- G, VV, B, Nc, S. 
309:—G, W, B, Nc, F, D. 311 :—G, W, Nb, Nc, S. 312 :—Ng, VV, 


B, Nc, S. 313, 314, 315, 316 Ng, VV. Nb. Nc, S. 317, 318:-G,W, 
m Nc, S, F. 323 :—Ng, M, B, G, E. 324, 325 :—G, M, B, Gp, S, F. 
•D. 326-:—G, M, Nb, Nc,. S. F. 327 :—G, W, Nb, Nc, S, F. 328, 329, 





G, M, B, C, E, 342 :-G, M, B, C, F, D. 343 G, M, B, Op, F, D. 344 :- 
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B, Nc, S, F. 364 :-G, W, Nb, Nc, S. 365 :-G,W, Nb, Nc, S, F. 366', 
366A, 366B, 367 G, VV, Nb, Nc, S. 368, 369 : -G, VV, Nb, Nc, S, F. 370 :- 
Ng, VV, B, Nc, S. 371: :-G, VV, Nb, Nc, S. 372, 373 :-G, W, Nb, Nc, S, F. 
374 :—Ng, VV r , B, G, E. 376 (first part, on wife not under twelve years of 
age) :—Ng, M, B, Nc, S, Chief Presidency Magistrate or Magistrate of First 
class. 376 (second part, on wife, under twelve years of age) :—Ng, M, B, Nc, 
S. 376 (third part, in any other case) G, W, Nb, Nc, S. 377 G. VV, Nb, 
Nc, S, F. 379 :—G, VV, Nb, Gp when the value of the property does not exceed 
Rs. 250, E. 380 :- -G, W, Nb, Nc, E. 381 G, W, Nb, Gp when the 
value of the property does not exceed Rs. 250, S, F, D. 382 :—G, W, Nb, 
Nc. S. F. 384 3ftr> s—Nor VV R TVV « F n 3R7 ._M« W MK ivr^ 


p 


m 


Nc, S, F. 384, 385 :-Ng, VV, B, Nc, S, F, D. 386, 387 :-Ng, VV, Nb, Nc, 
S. 388, 389 : -Ng, VV, B, Nc, S. 392, 393, 394 :—G, W, Nb, Nc, S, F. 
395, 396, 397, 398, 399, 400, 402 G, W, Nb, Nc, S. 401 :—G, W. Nb. 
Nil, S, F. 403:—Ng, W, B, C, E. 404 :-Ng, W, B, Nc, S, F, D. 406; 
408 :—G, W, Nb, Gp when the value of the property does not exceed 
Rs. 250, S, F, D. 407:—G, VV, Nc, CP when the value of the property 
does not exceed Rs. 250, S, F. 109 : -G, VV, Nb, Nc, S, F. 411 :—G, VV, Nb, 
Nc, S, F, D. 412, 413 :- G. W, Nb, Nc, S. 414 :—G, VV, Nb, Nc, 8, F, D. 
417 :—Ng, VV, B, Cp, F, D. 418 :—Ng, W, B, Gp,- S, E, D. 419 ;-G. VV, 
B, Cp, S, F, D. 420 :—G, W, B, Gp, S, F. 421,422, 423, 424 Ng, W, 
B, Cp, F, D. 426 :—Ng, M, B, Cp, E. 427 :—Ng, VV, B, Cp, F, D. 
428 :-G, W, B, Gp, F, D. 429, 430 :—G, VV, B, Cp, S, F, D. 431, 432 :-G. 
W, B, Nc ; S, F, D. 433 :—G, W, B, Nc, S. 434 Ng, VV, B, Nc, F, D. 
435 :—G, W, B, Nc, S, F. 436, 437, 438, 439 .—G, W, Nb, Nc, S. 440 :— 
G, VV, Nb, Nc, S, F. 447 G, M, B, C, E, 448 G, W, B, C, E. 449, 
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. G, W, Nb, Nc, S. 451 (first part) G, W, B, Cp, E. 451 (secof 
p^rt. if the offence be theft). 452 :-G, W, Nb, Nc, S, F, D. 453 :-G, W, 
Nb', Nc, F, D. 454/456, 457 :~-G, W, Nb, Nc, S, F, D. 455, 458 G, 
W, Nb, Nc,' S, F. 459, 460 G, W,.Nb, Nc, S. 461 : G;,W, B, Nc, F D. 
462 »G, W, ff, Nc, S, F, D. 46.5:-Ng)W, B, .Nc, S. F, •„ 466, 467 (first 

part) Ng, W, Nb, Nc, S. 467 (second part) G, W, Nb, Nc, S. 468 
Ng x W, Nb. Nc, S, F. 469 Ng, W, B, Nc, S, F. 471 (first part) Ng, 
W; B, Nc, triable by the same Court ps that by which the forgery is triable. 
47? (second part, when the forged docu'ment is a promissory note bf the Cen¬ 
tral Government) G, W, B, Nc, S. 472, 473, 474, 475 : “Ng, W, B, Nc, S. 
476 477 ; —Ng, VV, Nb, Nc, S. 477A :-Ng, W, B, Nc, S, £.. 482 ; 483 
Ng, W, B, Cp, F, D. 484, 485, 487, 488 Ng, M, B, S, F.\486 Ng, M, 

B, S Cp, F, D. 489 :-r-.Ng, M, B, Nc, F, D. 489A, 489B, 489D -G, 

W, Nb, Nc,- S. 489C ;—G, W, B, Nc, S. 490, 491, 492 Ng, M, B, 

C, F, p. 493 .:—Ng, W, Nb, Nc, S. 494 Ng, W, B, Cp, S, F. 495, 

496 -Ng, VV, B, Nc, S. 497 :—Ng, W, B, G, S. F. 498 : -Ng, 
VV, B, C, F, D. 500 (a) (Defamation other than dafamation by spoken 
words, against the President or Vice-President or Governor or Raj 
Prainukh of, a State or a Minister or any other public servant employed 
in connectio'n with the affairs of the Union or of a State in respect of his 
conduct in the discharge of his public functions, when instituted upon a com¬ 
plaint made by the Public Prosecutor) Ng, VV, B, Cp, S. 500 (5) (Defama¬ 
tion in any other case) :-Ng, W, B, C, S, F. 501 (a) (Printing or engraving 
matter knowing it to be defamatory against the President or the Vice-1 resi¬ 
dent or Governor or Raj Prarnukh of a State or a Minister or any other public 
servant employed in connection with the affairs of the Union or of a State in 
respect of his conduct in the discharge of his public functions when instituted 
upon a complaint made by the Public Prosecutor) : Ng, W, B, Cp, S. 501 (b) 
(In any other case) Ng, W, B, C, S, F. 502 (a) (As in 501 (a) ) VV, 

B, Cp, S. 502 >b) in any other case Ng, W, BC, S, F 504 Ng, W, B, 

C, E 505 Ng, VV, Nb, Nc, F. 506 (first part) :—]Ng, W, B, C K 506 (if 
threat be to cause death or grievous hurt etc.) , 507 : Ng, VV, ”, Inc, o, r. 
508 >.—Ng, W, B, C, F, D. 509 :-Ng, W, B, Cp, F. 510 :-Ng, W, B, Nc, h. 
511 Same as for the offence attempted. 
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J. Principles of punishment, 
la. Vicarious punishment. 

2. Classification of criminals. 

3, Measure of punishment. 
3a. Technical offences. 

3 b. Pety offences. 

4. Imprisonment. 

5 , Tire. 


SYNOPSIS 

8. Temptation may be extenuating or aggravat¬ 
ing according to the circumstances. 

9. Aggravating circumstances. 

10. Short sentence deprecated. 

/ 1 . Enhancement of sentenct . 

12. Alteration of sentence. 

13. Adjournment of sentence. 

14. Concurrent sentences. 

15. Retrospective sentence. 


-It cannot be said that the theories of 


ti. Punishment should be lenient. 

7, Mitigating or extenuating circumstances. 

1, Principles of Punishment. I 

Criminal Punishment current amongst either our judges or our legislators 
have assumed, even at the present day, either a coherent or even a stable 
form. (K.C.L.. 36). “Punishment may be distinguished as (1) Deterrent, 
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(S^HPreventive, (3) Reformative, and (4) Retributive. Of these aspects the 
first is the essential and ail-important one, the others being merely accessory. 
Punishment is before all things deterrent, and the chief end of the law of 
Crime is to make the evildoer an example and a warning to all that are 
like-minded with him. Offences are committed by reason of a conflict 
between the interests, real or apparent, of the wrongdoer and those of society 
at large. Punishment prevents offences by destroying this conflict of interests 
to which they owe their origin—by making all deeds which are injurious to 
others injurious also to the doers of them—by making every offence, in the 
words of Locke, “an ill bargain to the offender 55 . “Men do injustice because 
they have no sufficient motive to seek justice, which is the good of others 
rather than that of the doer of it. The purpose of the Criminal law is to 
supply by art the motives which are thus wanting in the nature of things”. 
(Salmond’s Jurisprudence , 10th ed. 111). The aims for which punishments 
may be inflicted are numerous. (1) deterrent, (2) preventive, (3) reformative, 
(4) retributive and (5) reparative. K.C.L., 516. Criminal punishment may 
effect the prevention of crimes in at least three different ways, (a) It may 
act on the body of the offender, so as to deprive him ; either temporarily or 
permanently, of the power to repeat the offence ; as by imprisoning him, or 
by death. ( b ) It may act on the offender’s mind ; counteracting his criminal 
habits by the terror it inspires, or even eradicating them by training him 
to habits of industry and a sense of duty “awakening a ‘serve me right 5 feel¬ 
ing”. ( c ) Its chief aim is to act on the minds of others, if only in one of the 
ways in which it may act on his mind ; for, though it cannot amend them by 
education, it may at least deter them by fear. It is in this way that pecu¬ 
niary penalties help to prevent crime, though incapable of preventing it 
either in mode (a) or as an educative influence. But beyond this paramount 
and universally admitted object of punishment, the prevention of crime, it 
may be questioned whether there are not two further purposes which the 
legislator may legitimately—desire to attain as results, though only minor 
results, of punishment. One of these distasteful as is the suggestion of it to 
the great majority of modern writers—is the gratification of the feelings of 
the persons injured. In early law this was undoubtedly an object, often 
indeed the paramount object, of punishment. There is a second subsidiary 
purpose of punishment, which, though not so distasteful as the foregoing one, 
is almost equally often ignored by modern jurists. This consists in the effects 
of punishment in elevating the moral feelings of the community at large. For 
men’s knowledge that a wrongdoer has been detected, and punished, 
gratifies—and thereby strengthens—their disinterested feelings of moral 
indignation”. (K.C.L., 31-33). Though Penology is still an incomplete 
science, it is an ancient one. The experience of centuries rendered familiar, 
long ago, various leading considerations which habitually affect the minds of 
legislators in determining the maximum penalty for any given class of offen¬ 
ces, and the minds of judges in determining the particular penalty to be 
inflicted in any given instance. Thus the ancient Roman lawyers enume¬ 
rated seven points to be taken account of : 1. Cause, e.g. wanton aggres¬ 

sion, or parental, chastisement ; 2. Persona (both of offender and of victim); 
3. Locus, e.g. sacrilege or not ; 4. Ternpus, e.g. night or day ; 5. Qualities, 
e.g . open theft or secret ; 6 Quanthas, e.g, theft of one sow or of a whole 
herd ; 7. Event us, e.g, mere attempt or consummated crime. Practically 
speaking the offence itself, and the Offender. (K.C.L., 514). The principal 
object of punishment ought to be not merely the prevention of offences but 
also the reformation of the offenders. Punishment would indeed be a 
greater evil of its effects in a given case are likely to result in hardening the 
offender into repetition of the crime with the possibility of irreparable injury 
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the complainant instead of improving the offender* 01 Tho chief end of 
the law of crime is to make the evildoer an example and a warning to all 
that are like-minded with him. 62 There is the element of vindictiveness, 
which cannot be left out of sight, notwithstanding that has been said by 
Plato on the subject. Both personal and public sentiment demand that the 
person who has made others suffer unjustly, should himself be made to suffer 
in return. This is quite distinct from the moral side of an act with which pro¬ 
perly the Courts have nothing to do. Their concern is solely with the nature 
of the act view as a crime or breach of the law. The law indicates the 
gravity of the act by the maximum penalty provided for its punishment and 
the Courts have to judge whether the act committed falls short of the maxi¬ 
mum degree of gravity, and, if so, by how much. The principal object of 
punishment, however, is the prevention of offences, and the measure of 
punishment must, consequently, vary from time to time according to the 
prevalence of a particular form of crime and other circumstances. An 
amount of severity may be very appropriate at one lime which would be 
quite uncalled for at another. It may generally be taken as a safe principle 
to follow, that punishments should be made as moderate as is consistent with 
the object aimed at. Punishment in excess is apt to defeat its own object, 
and to produce a reaction of popular feeling, as experience shows. To shut 
a man up in prison longer than is really necessary is not only bad for the 
man himself, but is a useless piece of cruelty, and economically wasteful and 
a source of loss to the community. 83 Punishment is elevated to the first rank 
of benefits, when it is regarded not as an act of wrath or vengeance against 
a guilty unfortunate individual but as indispensable sacrifice to the common 
safety. Bentham, Rationale of Punishment , p. 20. 

Halsbury observes in his 3rd edition, Vol. X, at page 487 :— 

“The object of punishment is the prevention of crime, and every punish¬ 
ment is intended to have a double effect, namely, to prevent the person who 
has committed a crime from repeating the act or omission and to prevent 
other members of the community from committing similar crimes. As 
regards the particular offender there are three ways of providing by punish¬ 
ment against the recurrence of an offence: (1) by taking from him the 
power of offending (incapacitation) ; (2) by taking away the desire of 

offending (reformation) ; (3) by making him afraid of offending (intimi¬ 
dation). 

As regards the other members of the community who are disposed to 
commit similar offences, the only way of providing by punishment against 
the commission of the offence |s by the deterrent effect which the punishment 
of an individual has upon others. In recent years the reformative aspect of 
punishment, viewed in relation to both penal treatment and the avoidance 
of the possibility of a new offender becoming a persistent offender, has 
received increasing attention, particularly with regard to young offenders. 

On the quantum of punishment he writes at pages 488-89 : 

“The Court in fixing the punishment for any particular crime will take 
into consideration the nature of the offence and the circumstances in which 
it was committed, the degree of deliberation shown by the offender, the 
provocation which he has received, if the crime is one of violence, the 


34 Cr U 271 : 15 NLJ 46 : 141 1C 
m\ (Dukalha). 

62. 47 Cr Lj 44, 49 : AIR 1945 JLah 158 : 
47 PLR 134 {Rup Lai). AIR \ 953 


Pep 118. (Kapur). 

„ 03. U BR 330 (Nga Ku). 
1953 Pep 118 (Kapur). 


See also AIR 




atff^ced exits of the prisoner up to the time of sentence, his age and character, 
and any recommendation to mercy which the jury may have made. More¬ 
over among the factors which may be considered are particular circumstances 
such as the prevalence of a particular offence, or the abuse of a position in 
a public service, or the need to keep secure a particular public service, or 
that by the nature of legislation creating the offence it is apparent that 
heavy pecuniary penalties may be required. It is the practice of Criminal 
Courts generally to punish persistent offenders more severely than those who 
have not been previously convicted or have not committed other crimes, but it 
is not right to be guided merely by previous convictions, and it is a well-recog¬ 
nised principle that a severe sentence for a trifling offence cannot be justified 
merely on the ground that the offender has had many previous convictions. 
On the other hand a first offender may commit an offence of such malignity 
that a severe sentence is properly imposed. Previous convictions in another 
country may be taken into consideration in passing sentence. AIR 1958 
All 200 (Dulla). See also AIR 1960 All 190 (K. Singh). 

The law leaves the measures of punisnrnent to the discretion of the 
Court. Nevertheless, it insists that the discretion be used judicially and not 
arbitrarily. This implies that it is the bounden duty of the Court to apply 
its mind to the question and decide it after due consideration of all relevant 
circumstances. Unfortunately, experience shows that this is seldom done by 
subordinate Courts. This is specially so with Sessions Judges sitting in 
appeal. The twin objects of punishment are to prevent a person who has 
committed a crime from repeating it and to prevent others from committing 
similar crimes. The sentence passed on the offender must be the least that 
which will achieve both these objects. The Court ought to take into con¬ 
sideration the nature of the offence, the circumstances in which it was coin-" 
mi tied, the degree of deliberation shown by the offender, and his age, 
character and antecedents. The prevalence of a particular crime in a parti¬ 
cular area or during a particular period should also be taken into account. 
One's political, sentimental or religious preconceptions should be strictly 
disregarded. The maximum penalty provided for any offence is meant for only 
the worst cases. No sentence should ever appear to be vindictive. If the law 
permits a sentence of fine as an alternative, there is no need of a sentence of 
imprisonment, unless of course the gravity of the offence, the antecedents ; of the 
offender demand it. First and/or youthful offenders should invariably be treated 
leniently, and in applying provisions of law like the First Offenders' Proba¬ 
tion Act or Section 562, Cr. P.G. it would be better for the Court to err on 
the side of liberality. A deterrent sentence is wholly justifiable when the 
offence is the result of deliberation and pre-planning. Unlike those acts 
which are universally acknowledged to be of a criminal nature, an act which 
has only recently been made an offence or which is not unlawful in other 
parts of the country or State or which is not essentially criminal in character, 
deserves leniency, except in the case of persistent offenders. 

The Criminal Court must draw a distinction between acts which are 
universally acknowledged as “crimes" and those which were previously lawful 
but have been made unlawful by virtue of recent legislation of a social or 
economic character designed to further the country’s advance towards its goal 
of a Welfare state. The Court should also bear in mind how long ago the 
previously lawful act was made an offence and whether or not such an act 
is an offence in other parts of the country. AIR 1958 All 198 (Dulla). 

The question of sentence must be examined with judicial detachment, 
eschewing all sentimentality. AIR 1958 All 198 (Dulla). In order to judge 
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tfie appropriateness of the sentence, a Court cannot take into account the 
subsequent notariety which the accused acquired. AIR 1958 All 214 
(Taksildar Singh ). 

1-a. Vicarious punishment.—Vicarious punishment is not recogni¬ 
sed by civilised systems of criminal law. But in some instances the I.P.G. 
has made owners of property responsible for the negligence of their agents 
and managers but they are not liable for the criminal acts of their servants 
except on the ground of abetment. 2d CAL 504 : 5 CWN 771 (if. 
Ahmed). 

2. Classification of Criminals. —This 4 Scuola Positive* has formula¬ 
ted a five-fold classification of Criminals, grouped accordingly as their 
respective crimes spring : •— 

(1) merely from Passion ; 

(2) from Opportunity (the man offending only when exposed to some 
active temptation and restrained by no external check) ; 

(3) from acquired Habit (usually the result of social surroundings) ; 

(4) from Insanity (in its vast variety of grades, from rieuresthenic 
absence of self-control to active mania) ; 

(5) from innate Instinct (which these writers regard as usually an atavis¬ 

tic inheritance from some early stage in the development of the human race). 
Of the five groups the first two are corrigible ; but the third (to which most 
thieves belong) passes easily into incorrigibility, and the fourth and fifth, 
from the outset, are usually incorrigible 55 (K.C.L., 519). 

I may add two more classes— 

(6) Hired Criminals ; and 

(7) Professional Criminals who earn their livelihood by following the 
profession of crime. 

3. Measure of punishment. — See also Note 1. In every crime there 
are three elements to be taken into account in determining the appropriate 
measure of punishment. These are (f) the motives to the commission of the 
offence, (2) the magnitude of the offence, and (3) the character of the 
offender. The motive of the offence. Other things being equal, the greater 
the temptation to commit a crime the greater should be the punishment. 
This is ari obvious deduction from the first principles of criminal liability. 
The object of punishment is to counteract by the establishment of country 
and artificial motives the natural motives which lead to crime. The stronger 
these natural motives the stronger must be the counteractives which the law 
supplies. If the profit to be derived from an act is great, or the passions 
which lead men to it are violent, a corresponding strength or violence is an 
essential condition of the efficacy of repressive discipline. This principle is 
subject to a very important limitation, and that there are many cases in 
which extreme temptation is a ground of extenuation rather than of increased 
severity of punishment. If a man remains honest until he is driven in despair 
to steal food for his starving children, it is perfectly consistent with the 
deterrent theory of punishment to deal with him less severely than with him 
who steals from no other motive than cupidity. He who commits homicide 
from motives of petty gain, or to attain some trivial purpose, deserves to be 
treated with the utmost severity, as a man thoroughly callous and depraved. 
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e who kills another in retaliation for some intolerable insult or injury 
need not be dealt with according to the measure of his temptations, but 
should rather be excused on account of them. (Salmond’s Jurisprudence. 
10th ed. 417, 420). The sentence should take into account the offender, the 
circumstances of the offence, the nature of the victim and the relation of the 
offender to the victim. As regards the Offender himself, account must be 
taken : (1) of his age, health and sex ; (2) of his rank, education, caieer, and 
disposition (previous offences of the same kind count more in raising sentence 
than do those of a different kind) ; (3) of his motive ; (4) of any temptation, 
or intoxication, under the influence whereof he acted ; (A) of his suscepti¬ 
bility to punishment, e.g. an imprisonment meaning much more, but a fine 
meaning much less to a nobleman than to a ploughman ; (6) of the evil 
which the judicial proceedings have inflicted on him already, e.g. his impri¬ 
sonment whilst awaiting trial. (K.G.L., 515). As regards the Offence, 
account must be taken ; (1) of the greatness or smallness of the evil likely to 
result from acts of its class ; (2) of the facility or difficulty with which it can 
be committed or, again, with which it can be detected ; (3) of the frequency 
or rarity with which, at the particular time concerned, acts of this class are 
being committed ; (4) of the aggravating or extenuating circumstances which 
accompanied this particular act for instance, (a) the victim, as where a 
woman or a child is assaulted, ( b ) the place, (r) the time, (rf) the company, a 
crime being more dangerous if committed by a group of men than li by one 
alone. (K.C.L., 514). In assessing punishment the Court takes into const- 
deration not onlv the nature and circumstances of the Crime itself but also 
matters extraneous to that Crime. These may be matters concerning the 
accused himself, such as his character and antecedents, or matters which 
have no direct relation to him, such as the state of Crime in the countiy 
generally or in the particular locality. The principle that the previous 
conviction of the prisoner may justify the passing of an enhanced sentence is 
recognised in Section 75, I.P.C., and in a number of special provisions. In 
the matter of assessment of sentence the practice of taking into consideration 
circumstances other than the special facts of the Grime itself seems to be as 
fully established in India as in England. The sex and age of the accused 
have also been considered, and his state of health, bodily or mental. In cases 
in which the accused, although not of unsound mind to such an extent as to 
entitle him to an acquittal on that ground, is shown to be to some extent 
mentally deficient that fact is recognised as a sufficient ground for passing a 
more lenient sentence than would otherwise have been imposed. Facts such 
as the state of Crime in the locality or in the province generally are also 
taken into consideration. In some special cases, such as those to which the 
provisions of Section 562, Gr. P.C., or those of the Reformatory Schools Act,, 
might be applied, inquiry is sometimes specially made into the character and 
antecedents of the accused though this is not as commonly done ns might be 
desired. Apart from such special cases it is not usual to make such inquiry, 
and it is certainly not in this province the practice to allow a police officer 
at the conclusion of the trial to detail the history of the accused. In this 
respect oui practice differs somewhat from the English practice. T he con¬ 
sideration of previous convictions not coming under Section 75, I.I .C., is 
especially well established and is standardized by instructions issued to 
subordinate Courts by this Court and its predecessors. It has been able to 
trace these instructions back to Circular No. 251 issued by the Judicial Com- 
missionor of Lower Burma on the 5th February, 1897 It is unnecessary to 
try to trace them back any further. The circular related to Section 221, 
Or. P.C., and contained the following passage :—Apart from the question 
whether a previous conviction affects the punishment which a Court is corn- 
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cent to award, it is the duty of a Court, whenever a previous conviction is 
brought to its notice, to consider the nature of the conviction, and if it is of 
opinion that it constitutes a proper ground for passing a severer sentence 
than the Court would otherwise pass for the offence for which the accused is 
being tried, it should take evidence as to the previous conviction, and it may 
enter the previous conviction in the charge in order that the accused niay 
understand that it will be taken into consideration in passing sentence, but 
the Court should not refer to Section 75, LP.C., or to the Whipping Act in 
the charge unless the Court which is to try the accused is competent to give 
enhanced punishment either under Section 75 or under the Whipping Act. 
[JVofc. —As a general rule a previous conviction must not be taken into consi¬ 
deration when deciding whether the accused has committed the offence for 
which he is being tried. The exceptions to this rule are laid down in Sections 
14 and 54 of the Evidence Act. In many cases in which the law does not 
prescribe enhanced maximum punishment for a second conviction it is 
nevertheless necessary to pass a severe sentence because the offender has been 
previously convicted of a similar offence or of some other offence indicating 
moral turpitude. 6 RANG 391, F.B. (Nga Ba) ]. In determining the right 
measure of punishment the Court has always to bear in mind the necessity 
of proportion between an offence and the penalty. In imposing a fine it is 
necessary to have as much regard to the pecuniary circumstances of the 
accused persons as to the character and magnitude of the offence, and where 
a substantial term of imprisonment is inflicted, an excessive fine should not 
accompany it except in exceptional cases. 64 A Magistrate cannot claim a 
right to inflict a particular sentence in a particular case because he had done 
sc > ih hundred other cases—some of which were more serious—without any 
regard to nature of facts, upon which each and every case has to be deci- 
ded. 06 yVhere a man has shown from his past actions that he_ JxUend^j l p 
adopt a Gri m i m dcaree^ gs should be^ememE eredT" In the first 

1 S Tnecessary to pass a sentence "upon 


sentence upon film" whic ITwill make him 
a lift* of TSrime becomes mcreasin gl v Ivarch and does not pay. 


J o others who 
lace,/the 


TnTTIii^ senrenc^i EoLUid— 

"may'b? thinkihsTpr adopting a Criminal career. 

agat nTt p eople" who, show tljuu^th ey a rp ..^gain&,tP 
fra rrie cTfor th e pro tection of society. One cannot say that 
“somany past conviciiohs j’ustiTy" such and such a sentence, jn^gag h^cas e the 
have to be considered- The number of past convictioiis'TS 

I "one matter to be looked at ; the interval of time which has elapsed between 
one conviction and another, and particularly since the last conviction, is 
important : and, so, of course, is the nature of the offences previously 
iproved* 43 Gr Lj 754 : AIR 1942 Bom 215:44 blr 456 {Mahomed Hamf ) 
The practice of committing petty offenders to the Sessions Court after three 
or four convictions should cease. Even if such offenders are committed there 
is no necessity for the Sessions Judge to inflict a vindictive sentence. AIR 
1924 Bom 453 : 26 Or LJ 759 ( Gala Mana)> Penalty should fit the Grime. 
Offence and sentence mu st.be comm ens urate . AIR 1932 SO 14 : SCR 172 

TaHC .Aim5f A!! 279 {ffiatfcuf. Atfc 1924 Bom 153 (Gala). 58 

CAL 592 (Tar Md.). 10 LAH 524 (Khersing). AIR 1927 Nag 221 (Nanhi). 

22 PAT 600 (Jainarain). A Court in passing sentence should inflict such a 
sentence as the gravity or otherwise of the Grime with which the accused 
has been convicted warrants and merits, irrespective of whether the sentence 


64. St blr 400 : AIK 1452 SC 14: SCR 
172 (Adamp). ?’ 


65. AIR 1930 All 279 : SI Cr U 631 
(Maiku).- 
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-ifflPjCted will involve a right Of appeal or not. A Court should weigh the sen¬ 
tence with reference to the Crime committed and the circumstances of the case 
and not with reference to anything which may happen subsequently. The 
Court cannot take into consideration the prayer of the accused that an 
appealable sentence should be passed. 60 The Court should take into consi¬ 
deration the circumstances in which the offence was committed and whether 
the Criminal is a first offender or a habitual or professional offender. 07 The 
causing of merely retributive harm, whether by the community or the 
individual, is itself a Crime, punishment is in itself an eviL justified only by 
its effects in deterring the offen der fro m a the o S^il£.e^mlijLi 

d eterring other s lwthe the comm L Ssi o.iX._of it._In each case 

punishment must be theTeast that will produce both these effects. 68 Courts,} 
while awarding sentence, should be cautious in making the sentence propor¬ 
tionate to the nature of the offence committed and should not award] 
sentence which may seem to be of a vindictive nature. An unnecessarily 1 
severe sentence is apt to defeat the object for which it is passed. The sections 
prescribing sentences give the limit to whi ch a sentence can be pa§i ecLJ>nt 
j hatUoes not mean That the maximum sentenc e sho uld be awarded in each. 


case. The extent of sentence has to be judged upon the circumstances of 
e^Elicase. 69 A breach ofThe"peace, even if involving an assault on a public 
officer ot a mild character, unless there be some elements of criminality in it, 
should not ordinarily be punished by sentences of imprisonment. So far as 
possible the jails should be kept for the reception of persons who perform 
Criminal acts of not merely a technical but of a Criminal character. 70 What 
should be an adequate punishm ent wit hin the maximum provided lor an 


offence is arTm;Tfn"v ToFthe con vieting CouiT to~~decide, but th at d iscretion 
"sKould exhibit^ tfiaTa reasonable "proportion TiaJTJeen mai ntained ^betvveen 
the seriousness of the Crime and the punishment imposed. While Courts 
should not pass a sentence disproportionately severe as compared with the 
nature of the offence committed they should also be careful not to award a 
sentence that on account of its manifest inadequacy would fail to produce a 
deterring effect on the offender and serve as an eye opener to the rest. 
Although no hard and fast rule can be laid down for measuring what in a 
particular case would be a proper sentence ; yet Courts are expected to 
observe a desirable proportion between the gravity of the offence and the 
punishment for it. 71 Prevalence of a particular Crime may be a ground for 
inflicting a severe punishment after conviction but it is not a ground for 
conviction. 1868 PR 33 (Ebrahim). The character of an accused may fitly 
be taken into consideraion in fixing the measure of punishment but: there 
must be a discretion in the matter. 1897 UBR 318 (Nga Seik ). Good cha¬ 
racter may be considered on the question of sentence. 16 CAL 310 
(U. C Milter ). 

3-a. Technical offences. —A nominal sentence is sufficient in the case 
>f technical offences. 11 Cr LJ 421: 6 IC 952 ; 15 Or LJ 639 : 25 IC 839. 

3~b. Petty offences are more appropriately punished by fine than by 
imprisonment and the fine should be proportioned to the means of the 
offender. 1 Weir 894. 10 LAH 524. 

4. Imprisonment.— See commentary on Section 53. 
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32 Cr LJ 1181 : 58 CAL 592 (Tar 
Muhammad ). 

10 LAH 524 (Khmingk). 

28 Cr LJ 493: AIR 1927 Nag 221 
(Nanhi Gond), 


69. 22 PAT 600 (. Jninaruin ). 

70. AIR 1931 Pat 342 (Ananda 1'arhi). 

71. AIR 1953 Pep 118 (Kapur Singh). 
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Fine. —See commentary on Section 53 and Section 63. 

It is not proper to impose fines on persons who ha v e J ififiiL^entenced to 
h nr to substantial fprrns of 1 rrmt'isonmpnV /Yfhf I95R Anrfhra. 


_dea th or to. .. substantial ter ms..joE mprison iii£nt. AIR1958 AncTHra ~38tT 
(. Shankarappa ). 1941 ALL 608 ( Mehdi ). 

6. Punishment should be lenient. — The authors of the Code 
observe : “We entertain a confident hope that it will shortly be found practi¬ 
cable greatly to reduce the terms of imprisonment which we propose. Where 
a good system of prison discipline exists, where the Criminal without being 
subject to any cruel severities, is strictly restrained, regularly employed in 
labour not of an attractive kind and deprived of every indulgence not neces¬ 
sary to his health, a year’s confinement will generally prove as efficacious a 
confinement for two years in a gaol where the superintendence is lax, where 
the work exacted is light and where the convicts find means of enjoying as 
many luxuries as if they were at liberty. As the intensity of the punishment 
is increased, its length may safely be diminished. As Members of the 
Committee which is now employed in investigating the system followed in the 
gaols of this country, we have had access to information which enables us to 
say with confidence that, in this department of the administration, extensive 
reforms are greatly needed and may easily be made. The researches of that 
Committee will, we hope, enable the Law Commission, hereafter, to prepare 
such a Code of prison discipline as, without shocking the human feelings of 
the community, may yet be a terror to the most hardened wrongdoers. Whe¬ 
never such a Code shall come into operation, we conceive that it will be 
advisable greatly to shorten many of the terms of imprisonment which we 
have proposed”. (Note A. p. 95). 

7. Mitigating or extenuating circumstances.— See also commen¬ 

tary on Section 302. As regards the Offender himself, account must be 
taken : (l) of his age, health and sex; (2) of his rank, education, career, and 
disposition (previous offences of the same kind count more in raising sentence 
than do those of a different kind) ; (3) of the motive ; (4) of any temptation, 
or intoxication, under the influence where of he acted ; (5) of his susceptibi¬ 
lity to punishment, e.g . an imprisonment meaning much more, but a fine 
meaning much less, to a nobleman than to a ploughman ; (6) of the evil 
which the judicial proceedings have inflicted on him already, e.g. his im¬ 
prisonment whilst awaiting trial. As regards the Offence, account must be 
taken : (l) of the greatness or smallness of the evil likely to result from acts 
of its class'; (2) of the facility or difficulty with which it can be committed 
or, again, with which it can be detected ; (3) of the frequency or rarity with 
which, at the particular time concerned, acts of this class are being commit¬ 
ted ; (4) of the aggravating or extenuating circumstances which accompa¬ 
nied this particular act for instance, {a) the victim, as where a woman or a 
child is assaulted, ( b) the place, (c) the time, (d) the company, a Grime 
being more dangerous if committed by a group of men than if by one alone. 
(K.CX. 515, 514). The-following are instances of initiating : 

—(1) Youth of the offender ; (2) status~or economic condition and mea ns of 
the offe nder; T3) jhe offend er bei ng a foreign er7 (Ti strong o r justifying 
hotive ; (5) te mpta tion ; (6)" wi cIcecT^h r bellicose or bullying nature 
Tthe victim oFtRe crime ; (7) reianoiToTthe offender to the victim ; (8) 
provocation. 

8. Temptation may be extenuating or aggravating according to 
the circumstances. —The person murdered was the husband or wife of 
the murderer, is usually regarded as enhancing the wickedness of the Grime ; 
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yet there are some modern codes which treat it as an extenuation. Indeed, as 
Sir Samuel Romilly observed, “Often the very same circumstances is considered 
bv one judge as matter of extenuation, but by another as a high aggravation 
of the Grime. (K.C.L., 516). Judges have generally made it a ground of 
extenuation, as when a thief pleads that he stole to satisfy his hunger, oi a 
slayer that he struck under the provocation of a blow. Temptation does 
not always extenuate, inasmuch as in some classes of offences K especially 
political and military ones) lawgivers often make it a reason for threatening 
a graver punishment. (K.C.L. 34, 35). 


9 Aggravating circumstances. —See commentary on Section 302 
See also Note 3. The following are some illustrations of aggravating circums¬ 
tances :— (l) Deliberation or premeditation. (2) Habit of committing simi¬ 
lar Grime. (3) Extreme cruelty or violence and the other circumstances oi 
the Crime (4) Commission of several Grimes at the same time. (5) Use oi 
lethal weapons. 10 IC 773 ( Uyadin). (6) Commission of offences in public 
places, or trains 15 IG 803 (Ananda). (7) Helpless condition of the victim 
of the Crime. (8) Temptation. (9) Difficulty of detection. (10) Frequent 
commission of similar Crimes. (11) That accused had been, repeatedly 
bound over for good behaviour. 15 IC 80o (Ananda). 


10 Short sentences deprecated.—The awarding of short-term impri¬ 

sonments is undesirable and Magistrates, before passing such sentences, should 
consider whether imprisonments til! the rising of the Court allowed by law 
could not appropriately be passed instead, or the provisions of Section 562, 
Cr. P. C. applied in favour of accused persons. (Madras Criminal Rules, K. 
102). 1945 MAD 533. Experience has shown that short sentences oi I 
imprisonment do not serve much useful purpose. The pmod is not long- 
enough for the reformatory influence to work or lor the oftenders learning 
auv useful trade or occupation. On the other hand considerable harm is 
likely to be done, particularly to a first offender, by his coming in contact 
with hardened Criminals. The attention of all Criminal Courts «a there-l 
ford drawn to the provisions of the Bombay Probation of Oilenueis AuJ] 
1938. Bombay High Court Circular No. P. 0906/40, dated 15th Octoberj>| 

1952. 


11 Enhancement of Sentence.— Where the Sessions Judge has m 
imposing the lesser penalty exercised the discretion which indisputably _ is 
vested in him, the High Court would not be justified in interfering with the 
exercise of that discretion unless it is found that the exercise of discretion is 
perverse or in fact no discretion whatever has been exercised. T ere mu 
be strong reasons to enhance the sentence. AIR l9o3 SC j 64 . Ct LJ 1 4bo 
(Dalip) See also AIR 1953 Pep 118 and 1954 on 49 ( Gouranga ). Though 
no limitation has been placed on the High Court’s power to enhance it is 
nevertheless a judicial act and, like all judicial acts involving, an exercise ol 
discretion, must be exercised along well-known judical mes. llie on y 
question before us is whether those lines have been observed in the present 


72 . 


AIR 1956 Bom 231 (Ainnsing }. 53 
ALL 223 : AIR 1931 All 13 ; AIR 
1928 All 417 ; AIR 1927 Bom 501 : 
28 Or LJ 1012 ; AIR 1925 Bom 268 ; 
AIR 1928 Lah 951 : 29 Cr LJ 764 ; 
AIR 1928 Lah 531 : 29 Cr LJ 1017 ; 
AIR 1931 Lah 132 : 32 Cr LJ 943 ; 
AIR 1931 Lah 31 : 32 Cr LJ 539 ; 
AIR 1932 Lah 302 : 33 Cr LJ 577 ; 53 
MAD 585 : 31 Cr LJ 1193 ; AIR 1925 


Naa 321 : 26 Cr LJ 821 ; AIR 1933 
Nag 307 : 30 NLR 9 : 34 Ct LJ 1t68; 
AIR 1954 Ori 49; AIR 1925 Oitdh 
723 : 26 Cr LJ 1364 ; AIR 1930 Pat 
'25 9 : 31 Cr l.J 727 ; AIR 1933 Pat 
180 : 34 Cr LJ 407 ; AIR 1933 Pat 
179; AIR 1928 Pat 201 ; 29 Or LJ 
-(,1 ; AIR 1953 Pep 118 in Note 3 ; 
AIR 1927 Rang 240 : 28 Cr LJ 757 ; 
AIR 1917 Sind 46 : 10 SLR 207. 
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7&a£fe: A question of a sentence is a matter of discretion and it is well settled 
that when discretion has been properly exercised along accepted judicial 
lines, an appellate court should not interfere to the detriment of an accused 
person except for very strong reasons which must be disclosed on the face of 
the judgment; See for example the observations in Dalip Singh v. State of 
Punjab , AIR 1953 SC 364 at pages 367-68 and AIR 1954 SC 457 at pp. 458-59, 
In a matter of enhancement there should not be interference when the 
sentence passed imposes substantial punishment* Interference is only called 
for when it is manifestly inadequate. For this reason the Supreme Court 
reversed the enhancement of sentence by the High Gourt. 73 Even if the 
grounds given by the Court of first instance for imposition of the lesser 
sentence may not appear satisfactory and even if the High Court may 
take a different view, the High Court would not ordinarily interfere with the 
discretion exercised by the Court of first instance- AIR 1956 Bom 711 
(JP. T. Shinde ). 

The question of sentence is normally in the discretion of the trial Judge. 
It is for the trial Judge to take into account all relevant circumstances and 
decide what sentence would meet the ends of justice in a given case. The 
High Court’s jurisdiction to enhance such sentence can be properly exercised 
only if the High Court is satisfied that the sentence imposed by the trial 
|Judge is unduly lenient, or that in passing the order of sentence, the trial 
ljudge had manifestly failed to consider the relevant facts. It may be that 
ithe High Court thought that the appellate order passed by the Sessions Judge 
reducing the original sentence was wrong, and in that sense, the issue of 
potice under Section 439 of the Code of Criminal Procedure against the 
/accused to show cause why his sentence should not be enhanced may have been 
{justified but, in enhancing the sentence, the High Court should restore the 
isentence passed by the trial Judge himself. 

In a case under Section 498, Penal Code since Section 498 does not 
purport to protect the rights of w omen but safeguards the rights of husbands, 
consideration that in India, women, whether chaste or unchaste, must be 
protected, in enhancing the sentence, is not helpful or decisive, when it is 
clear that the woman is of loose moral character, was dissatisfied with the 
husband, and was willing to marry the accused. In such a case, though the 
accused is guilty under Section 498, it is difficult to accept the view of the 
High Court that the sentence of two month’s simple imprisonment imposed 
an him by the trial court was so unduly or manifestly lenient as not to meet 
the ends of justice- It would not be right for the appellate court to interfere 
with the order of sentence passed by the trial Gourt merely on the ground 
that if it had tried the case it would have imposed a slightly higher or heavier 
sentence. AIR 1959 SC 436 which reversed AIR 1957 Pat 285, 

12. Alteration of sentence.— A Magistrate is at liberty to alter the 
sentence at any time before the despatch of his calendar to the appellate 
authority- 5 MHC App 19. 


13, Adjournment of sentence. —No Court has power 
passing of sentence for an indefinite period. 13 Cr LJ 288 
IC 672 (K. Girdhar). 


to adjourn the 
14 bk 141 : 14 


14. Concurrent sentences. —Where a person is found guilty of more 
heads of charge than one and the Court considers a certain term of 


73. AIR 1955 SC 1T6 [Bed Raj). 
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punishment sufficient, the practice is not to convict on one head and drop the 
others, but to convict on each head and pass concurrent sentences, UG 19 
(Ramchandra), 

15. Retrospective sentences—cannot be imposed. 4 NWP 8 (Bui- 
singh). 

Appendix K 

PROPERTY’ IN THE INDIAN PENAL CODE 

There has been a conflict of judicial opinion on the question whether 
some of the sections in the Indian Penal Code relating to offences against 
property apply not merely to movable property but to immovable property 
as well. The offences relating to property in the Indian Penal Code are 
Sections 378 to 461. Some of these sections are worded so as to apply only 
to movable property, for instance Section 378 (theft), Section 403 (Criminal 
misappropriation). In some sections the word ‘property 5 only is used with¬ 
out the qualifying words ‘movable 5 or‘immovable 5 and it is the interpreta¬ 
tion of these sections which gives rise to a good deal of difficulty. On the 
one hand it can be argued that wherever the word ‘property’ is unqualified 
it has to be given its full meaning and that it should be taken to include both 
movable and immovable property because the very fact that the Legislature is 
careful to use the word ‘movable’ in certain sections shows that the non-use of tire 
word ‘movable’ in certain other sections is a clear intention of the applicabi¬ 
lity of such sections to immovable property. On the other hand, it can also be 
argued that the omission of the word ‘movable 5 in certain sections of the 
Penal Code before the word ‘property’ is unintentional and that the sense 
would require us to interpolate the word ‘movable 5 : for instance there are 
only two sections namely Sections 403 and 404 relating to criminal misap¬ 
propriation. The word ‘movable 5 is used in the first and not in the second. 
Nevertheless, a reading of the two sections would show that both the sections 
apply only to movable property. The two sections are reproduced below 
for convenience of reference : 

Of Criminal Misappropriation of Property 

Section 403.—Whoever dishonestly misappropriates or converts to his own 
use any movable property shall be punished, etc. 

Section 404.—Whoever dishonestly misappropriates or converts to his own 
use property, knowing that such property was in the possession of a deceased 
person at the time of that person’s decease, etc. 

In two cases it was held that the word property in Section 404 refers 
only to movable property. 6 BHCR Gr 33 74 and 12 WR Cr 39/ r * 
Similarly, it has been held in 1082 AWN 6 78 that Section 415 applies only 
to movable property although the words used in that section are ‘any pro¬ 
perty’. 

Section 415.—Whoever by deceiving any person fraudulently or dis¬ 
honestly induces the person so deceived to deliver any property to any person, 
etc. 


74. (*69) 6 Bom HCR Cr 33, Reg v. 
Girdhar Dharamdas ., 

75. (’69) 12 WR Cr Queen v. Nobin 


76. 


Ckunder. 

(’82) AWN 6, 
Ahad . 


Queen - Empress v. A bdul 
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The same words ‘any property’ have however been given the wider 
meaning in Section 425 so as to include ‘immovable property 1 ; (Kenu, 1888, 
BUG 387). In Section 441 which defines Criminal trespass the word ‘pro¬ 
perty’ is used : Section 441, “Whoever enters into or upon property in the 
possession of another with the intent to, etc.” It is obvious that this section 
would apply not merely to immovable property such as lands and houses but 
also to movable property such as carriages. There is a conflict of judicial 
authority over the interpretation of Section 405 which defines Criminal breach 
of trust. The section reads as follows : 

Of Criminal Breach of Trust 

Section 405.—Whoever being in any manner entrusted with property 
or with any dominion over property dishonestly misappropriates or converts to 
his own use that property or dishonestly uses or disposes of that property, etc. 

Although all the illustrations below the section refer to movable pro¬ 
perty it was held in 5 WR Gr 230 77 that Section 405 applies also to 
immovable property. It was decided in that case that a mortgagor in 
possession of land commits Criminal breach of trust if he wilfully allows it 
to be sold for arrears of Government revenue and for defrauding the mortga¬ 
gee purchases it benami. Tnere are however two cases to the contrary, 
namely 6 BHCR Gr 33J* and 23 CAL 372. 7 * The first of these is a case 
on the application of Section 404, The case in 36 GAL 758 80 is regarded 
by some as authority for the proposition that Section 405 applies to immova¬ 
ble property also. But the actual decision of that case namely that the 
accused was guilty of either Criminal breach of trust or theft clearly shows 
that the decision related to movable property. The property wa> originally 
immovable property but at the time the offence was committed it became 
movable property by reason of cutting of the paddy. The case in 23 GAL 
372 81 which decided that Criminal breach of trust could not be committed in 
respect of immovable property was dissented from in AIR 1925 All 673 82 
which was a case on the interpretation of the word ‘property in Section 
404, I.P.C.’ It was observed therein that like Section 378, Section 403 
refers to movable property but that Section 404 and some of the other sec¬ 
tions following in refer to property without any such qualifying description 
and that in each case the context must determine whAier the property 
referred to is intended to be movable property or immovable property. 

The offence of criminal breach of trust can be committed not merely 
by dishonest conversion or misappropriation but also by dishonest use or 
disposal and there is nothing in the wording of Section 405 to exempt from 
the definition of Criminal breach of trust dishonest use of immovable 
property by the person entrusted with dominion over it. But this view may 
lead to anomalous results. I give only two instances. If ( X ’ leases an 
open site to e Y ) on the express stipulation that no digging operations would 
be done and if *Y 9 actually digs and causes loss to e X\ can it be said that 
the site was entrusted to 'Y* and that he has committed Criminal breach of 
trust by using the property in violation of the trust ? Similarly if ‘AT 5 leases 


77. (*66) 5 WR Or 230, Ram Manik v. 
Brindabun Chundcr. 

78. (’96) 6 Bom HCR Cr 33, Reg v. 
Girdhar Dharamdas. 

79. (’69) 23 CAL 372, Jugdown Sinha v. 
Queen-Empress. 

0. (*09) 36 CAL 758—3 IC 189—10 Cr 


LJ 253, Durga Tew dr i v. Empress. 

8L (T>6) 5 WR Cr 230, Ram Manik v. 
Brindabun Chunder. 

82. (‘25) 12 AIR 1925 All 673—91 IC 

49—27 Cr LJ 17—24 AIJ 153, Baud 
Khan v. Empress , 
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field to *T* for the cultivation of a particular crop but *T 9 raises a diffe- 
rent crop on the land and causes loss to C X\ can it: be said that the land 
was entrusted to C V and that he has committed Criminal breach of trust 
by dishonestly using the land in violation of the trust ? It may be argued 
that a lease or mortgage does not constitute trust. It would also appear 
from the provisions of Section 410 which defines stolen property that Crimi¬ 
nal breach of trust being a species of theft does not apply to immovable 
property. Section 410 reads as follows : 

O f the Receiving of Stolen Property 

Section 410.—Property, the possession whereof has been transferred by 
theft or by extortion or by robbery and property which has been criminally 
misappropriated or respect of which Criminal breach of trust has been 
committed is designated as ‘stolen property’^. 

The rule of interpretation that general words such as property should 
not be given a restricted meaning especially in the case of a statute where 
the word is used in certain sections generally and in other sections with the 
qualification of the adjective ‘movable* would lead us to conclusion that 
in the Penal Code wherever the unqualified word ‘property* is used it 
includes movable as well as immovable property unless there is something 
in the context to the contrary. But this would be hard to reconcile with 
the definition of ‘stolen property* in Section 410 unless one goes to the 
extent of saying that stolen property may also include c immovable pro¬ 
perty* if Criminal breach of trust be committed in respect of it. At the 
same time a reference to the actual wording of certain sections will show 
that although the word ‘property* is used without any qualification it 
would not include immovable property, for instance land cannot be 
misappropriated although the produce of land can be. Similarly land cannot: 
be converted to one*s use but the produce ofland can be. In the case of 
immovable property such as houses there can be misappropriation or 
conversion after the property is turned into movable property by demolition 
etc . Criminal breach of trust can be committed not merely by dishonest 
misappropriation or conversion but also by dishonest use. Although there 
cannot be misappropriation or conversion of land there can be dishonest 
use of land and consequently there can be Criminal breach of trust of land 
and other immovable property. 

The conflict of judicial authority on the question of the interpretation 
of the word ‘property* in the Penal Code needs to be set at rest by all 
Courts adopting the better view which is consistent with the rule of inter¬ 
pretation that general and unqualified words should not ordinarily be given 
a restricted and qualified meaning, that is interpreting the word ‘property’ 
wherever it is unqualified to include immovable property unless the rest of 
context excludes the application of the section to all or some classes of 
immovable property, 



SUBJECT INDEX 

Note. —The figures in the Index refer to Sections arid Notes to that 
section in the Commentary, Thus S. 268 stands for Section 268, 268-7d stands 
for Note 7-d in the Commentary on Section 268. Whenever a Section or 
note number one to a Section is referred to, the whole Synopsis of that 
section should also be referred to. 

The figures in the Index do not refer to pages. 

Apx. stands for Appendix. Excpn. stands for Exception 


Illn. 55 ” Illustration. 

S. ” ” Section. 

Abandoning 

—child, 307-2-a. 


Abatement 

—of nuisance, 268*8. 

Abducting or Abduction, 

Assault with the intention of 
kidnapping or abducting, 
100 - 10 . 

—of child with a view to steal 
from its person, S. 369. 

—with intent to cause grievous 
hurt or slavery, S. 367. 

—Abducting in order to subject 
person to grievous hurt, slaverv 
etc, S. 367. 

—Concealing or keeping in con¬ 
finement kidnapped or abduct¬ 
ed person, S. 368. 

—and kidnapping and attempt, 
511-11-a* 

Definition of, S. 362. 

—of woman to compel her to 
marry, S. 366. 

Punishment for, in order to 
murder, 364. 

See Kidnapping. 

See Synopsis of S. 362. 

—with intent to secure secret and 
wrongful confinement, S. 365. 

Abetment, 4-3b, 40-8, 75-4-b. 

Abettor present when offence is 
committed, S, 114. 

Abettor when liable to cumula¬ 
tive punishment for act abetted 
and for act done, S. J12. 

— Abortion. 107-5-a. 


Expln. „ „ Explanation 

Abetment (' canid .) 

Act abetted causing a different 
effect from that intended by the 
abettor, S. 113. 

Act or offence for which he 
would be punishable in conse¬ 
quence of the abetment, 114-6, 
114*7. 

An act for which the abettor i$ 
liable, S. 113. 

—and attempt, 71-19. 

—and mens rea, 107-2-b. 

A woman cannot abet her own 
abduction or enticement, 108- 
1-rn, 

—by conspiracy, 108-7, 109-7, 
120-A-9. 

—by engaging in a conspiracy, 
107*5. 

—by instigation, 107-3*a to 107- 
3-h. 

—by intentionally aiding, 107-6 to 
107-6-d. 

—by wilful misrepresentation or 
wilful concealment, 107-4,196, 
Commission of an act which 
would be an offence if commit¬ 
ted by a person capable by law 
of committing an offence with 
the same intention or knowledge 
as that of the abettor, S. 108. 
Commission of offence of, by 
public or class of persons, S. 117. 
Conversion of conviction, 114-9. 
Conviction for abetment, 109-11. 
Conviction for abetment with¬ 
out a separate charge, 108-8-a. 
Conviction of abettor without 
conviction of principal, 108-8-b 
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Countermanding abetment 
108-l-r. 

Definition of, S. 107. 

False report, By. 107-5-b. 
—inferred, 108-lp. 

—in India of offences outside 
India, S. 108-A. 

Innocent agent, By i08-5b. 

—is persent when the act or 
offence for which he would 
be punishable in consequence of 
his abetment is committed, 
114-5. 

Liability of abettor for an effect 
caused by abetment different 
from that intended by him, 

s. im 

Liability of abettor for cumu¬ 
lative punishment for doing the 
act abetted and also another 
act, 112-1. 

Liability of abettor for an effect 
caused by act abetted different 
from that intended by abettor, 
S. 113. 

Liability of abettor when one 
act abetted and a different act 
is done, 11 l-l to 111 -2b, 
Mutual abetment, 108-lb. 

Not necessary that act abetted 
should be committed, 108-4a 
—of abetment, 108-1 h, 108-6. 

—of abetment of an offence is 
offence, S. 108. 

-—of a crime. See Synopsis of 
S. 108. 

—of act of insubordination by 
soldier, sailor or airman, S. 138. 

—of act without and beyond 
India—when amounts to off¬ 
ence in India, S. 108A 
—of an offence is a distinct off¬ 
ence, 108-Id. 

—of an offence under S. 161 com¬ 
mitted after 28-7-1952 is not an 
offence under S. 116 but one 
under S. 165A. 116-5. 

—of assault by soldier, sailor or 
airman, S. 133. S. 134. 

—of assault by soldier, sailor or 
airman on his superior, 133-1, 
134-I. 


Abetment (contd,) 

—of assult, if assault is com¬ 
mitted, S. 134. 

—of a thing. See Synopsis of 
S. 107. 

—of bigamy, 108-2a. 

—of bribe, 108-11. 

—of conspiracy, 108-li. 

—of dacoity, 395-8. 

—of desertion of soldier, sailor or 
airman, S. 135. 

Offence abetted indirectly, 108- 
in. 

—of forgery, 108-Ik, 463-24. 

—of grievous hurt, 326-2. 

—of illegal omission, 108-3. 

—of insubordination by soldier, 
sailor or airman, S. 138; 

—of kidnapping, 361-31. 

—-kidnapping from lawful guar¬ 
dianship, 107-9-b. 

—of murder by public, 109-3b. 

—of offence punishable with 
death or transportation for life, 
S. 115. 

—of offence punishable with im¬ 
prisonment, S. 116. 

—of offence punishable with im¬ 
prisonment when offence is not 
committed, 116-1. 

—of offences defined in S. 161, 

S. 165 A. 

—of riot, 108- Iq. 

—of rioting, 147-5a. 

—of suicide, S. 306. 

—of suicide of child or insane 
person etc S. 305. 

--of S. 201, 109-12., 

Person abetted need not be cap¬ 
able by law of committing an 
offence, S. 108, 108-5a. 

Person abetted need not have 
the guilty intention or know¬ 
ledge of abettor, S. 108. 

Person who gives or offers a 
bribe would be an abettor, 161- 
13. 

Presence and facilitating the 
commission of a crime, 107-6a. 
—present when offence is com¬ 
mitted, 114-5a ? 114-5b, 
Principal cannot be abettor but 
there can be mutual abetment, 
108-ij. 
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> Prosecution for conspiracy may 
... \ require a complaint under S. 
196-A Cr. P. C. but not a prose¬ 
cution for abetment by com- 
piraby, 108-9. Punishment for 
* the offence of S. 109, S. 115. 
Punishment of abetment, 109- 
3-a, I09-3b, 109-5, 109-6, Ss. 
116,117. 

Punishment of abetment if per¬ 
son abetted does act with differ¬ 
ent intention from that of abet¬ 
tor, 110-1. 

Punishment of abetment of an 
offence where the ofTence is 
not committed, 115-1 to 115-4. 
There can be no subsequent 
abetment, 108-lc. 

—to commit offence by impos¬ 
sible means, 108~4b. 

Trial of abetment, 109-8. 

Two trials not desirable, one 
under S. 193 for giving false 
evidence and another under S. 
471 read with S. 109, 108-10. 

—When abettor liable for cumu¬ 
lative punishment for act- abet¬ 
ted and also for a different act 
committed, S. 112. 

When act is said to be com¬ 
mitted on consequent of, S. 109. 
When the person abetted has 
different intention or know¬ 
ledge from that of abettor, S. 
110 . 

Who if absent would be liable to 
be punished as an abettor, 
114-4. 

Abet 

Child under seven may, 82-4. 

Abetting 

in India the counterfeiting out 
of India of coin, S, 236. 
—mutiny, if mutiny is committed, 
S. 132. 

—mutiny or attempting to seduce 
a soldier, sailor or airman from 
his duty, 1.31-1. 

—mutiny or seducing a soldier, 


Abetting (contd.) 

sailor or airman, S, 132. 
Offence by the public or by 
more than ten persons, U7-1, 
117-3. 

—several persons, By, 71-14. 

Abettor 108-2. See abetment. 
Definition, S. 108. 

—or person abetted is a public 
servant whose duty it is to pre¬ 
vent commission of offence, 
116-3-a. 

—When he is deemed to have com¬ 
mitted an offence, S. 114. 

Wife shall not be punished as 
abettor, 497-7. 

Abortion and attempt, 511-1 la. 

See also Miscarriage. 

Absconding 

—to avoid service of summons, 
notice or order proceeding from 
a public servant, 172-1 to 
172-7. 

! Absence 

—for seven years, S. 494, 494-5b. 

Absurdity 

Language open to two construc¬ 
tions—Construction leading to 
an absurdity or injustice, l-8d. 

Abusive 

— or indecent or vulgar words, 
300-63a. 

Accelerates 
—death, 299-40. 

Accident, S. 80. 

—causes the death of the person 
who gave the provocation or 
causes the death of any other 
by mistake or accident, 300*70. 
Causing death by accident, 299- 
3a. 

— is not mischief, 426-4a. 

Nothing is an offence which is 
done by S, 80. 

— while acting in an unlawful 
manner , 80-4 
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—and abetment, I07~2a. 

—in bribery cases, 161-18b. 

Accounts 

Failure to keep election acco¬ 
unts, 171-1,1. 

Falsification of S. 477A. 
Walters. 

Accusation, 388-1, 389,1. 

—preferred in good faith to 
authorised person—no defama¬ 
tion, S. 499, Excpn. 8. 

Acid throwing, 299«27d. 

Aconite, 300-34. 

Acquittance 

— or receipt, S. 467. 

Act 

—abetted causing a different 
effect from that intended by 
the abettor, S. 113. 

—against which there is no right 
of private defence, S. 99. 

—and its consequences, 71-17c. 

—by a person of—when unsound 
mind—No offence, S. 84. 

—by intoxicatad person—When 
no offence, S. 85. 

—causing of it inducing one to 
believe that he will incur divine 
displeasure, S. 508. 

—causing slight harm, S. 95, 
95-1. 

—committed beyond India, 3-6. 

—committed outside India when 
becomes offence. S. 4. 
Co-operation by doing one of 
several acts constituting an 
offence, S. 37. 

—denotes illegal omissions, S. 
32. 

—done and its consequences, 34- 
10c. 

—done by a person bound by law 
to do it believing himself to be 
bound by law to do it, S. 76. 
—done by a person justified, or 
by mistake of fact believing 
himself justified—no offence, 
8. 79. 

—done by a person who in good 
faith believes himself to be 
bound by law to do it, 76-4. 


* 

Act ( contd .) 

—done by person compelled to 
do it by threats—when no 
offence, S. 94. 

—done by consent excluded if 
they are otherwise offences, S. 

91. 

—done by consent, sports, 
surgical operations, etc.> S. 87. 

—done by consent—When no 
offence, S. 87. 

— done by several persons in 
furtherance of common inten¬ 
tion of all. See Synopsis of S. 

34. 

—done in good faith for benefit 
of child or insane person, 89-1. 

—done in good faith for the bene¬ 
fit of a person without his 
consent, S. 92. 

— done of accident or misfor¬ 
tune—When it is no offence, 

S. 80. 

—done prior to the Penal Code, 

2-6c. 

—done to prevent other harm to 
person or property, 81-1, 81-6. 

—done pursuant to or warranted 
by the judgment or order of 
Court, S. 78. 

— done under threat, S. 94. 

—done without consent in good 
faith, for the benefit of a per¬ 
son, 89*6. 

—done without consent—When 
no offence, S. 92. 

—endangering life or personal 
safety of others, S. 336, S. 337; 

—for punishing Mutiny, 5-2. 

Incapable of knowing the 
nature of the act or that he is 
doing what is either wrong or 
contrary to law, 84-4. 

—includes illegal omission, 33-1. 

—includes omission and a series 
of acts, 34- 10b. 

— intended to insult modesty of 
woman, S. 509. 

—is done by several persons, 34- 
II a, 35-2. 

-— no difference if done in exercise 
of private right, S. 96. 

*—no offence if done by a child of 
seven years of age, S. 82. 
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—no offence if clone pursuant to 
the judgment or order of the* 
Court, S. 78. 

—no offence though likely to 
cause harm but done without 
criminal intent arid to prevent 
harm, S. 8]. V . 

—no offence when done by a 
person bound or by mistake of 
fact believing himself' bound 
by law, S. 76, v 

—of a Judge acting judicially is 
not an offence, S. 77. 

—-of a person of unsound mind. 

See Synopsis to S, 84. 

—of child between 7 and 12 years 
of age—When no offence, 

83. \ X. 

—of intoxicated person, oS-1, 85- 
3. 

—or omission, 2-5. * 

—or omission of which he shall be 
guilty, 2-7a. 

Acts 

—or Act, 52*2. 

Same act may be, an offence 
under several laws, 33-3. 

* When, 4 of Judge acting judi¬ 
cially—no offence, S. 77. 

When such an act is criminal 
ky reason of its being done with 
a criminal knowledge or inten¬ 
tion, 35-1. • 

Where several acts of which^ 
one or more ‘than one , would • 
by itself or themselves constitute 
an,offence, constitute, when 
combined, -a different offence, 

71-20/ 

—Which can be done by only one 
person, 34-1 lc. 

Administering 

—powdered glass, 307-2g. 

Admiralty 

Jurisdiction of Courts, 4-5b. 

Adopt 

—fraudulent cancellation, destruc¬ 
tion, etc . of will, authority to 
adopt, or valuable security, S. 
477. 


Adulterated 

— goods, 415-9a. . 

Adulteration 

—and attempt, 511-1 la. 

—of drugs, 274-1. 

—of food or drink intended for 
sale, S; 2?2. 

Adultery 

300-56, 300-59, 497-1 & 497-16. 

* — and attempt,*^ 11-1 la. 

—defined; S. 497* 

—-or sexual-intercourse, 441-6aa. 
Rape and adultefy', 376-21. 

Advertisement 

See puffing. See' 499-16. 
Advisers 

Secretaries,. 21 -7ch 

Advocate 

*SV^ Privilege. \ 

— before Magistrate, 19-3. 

Affidavits, 191-7a. 

Affirmation 

Oath includes solemn affirma¬ 
tion, 5 Mb. 

Refusing\ oath or, when duly 
required By public servant to 
rnake it, 178-1. 

Solipin affirmation — included 
in oath, S. 51. 

Affray, 152-1, 160-1, 8s. 159, 160. 

— a*nd hurt, 160-5, 

Conviction for affray, 147-10. 
Definition of, S. 159, S. 160. 

• Hurt and affray, 323-9. 

Agent, 409-8. 

Criminal breach of trust by» 

. S. 409. 

Liability of agent, or owner or 
occupier for whose benefit riot 
is committed, S. 156. 

Age 

Of any age, 10-2, 

Proof of age, 363-6. 

Aggravating 

— circumstances, 302-50. 
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—abduction, 107~6b. 

—by illegal omission, 107-7. 

—escape of, rescuing or harbour 
inga State prisoner, S. 130. 

—extortion, 107-6d. 

—forgery, 107-6c. 


. m 

Animal ( contd .) 

Omits to take such order with 
any animal in his possession, 
289-4, 289-6. 

Unnatural offences with any 
man, woman or animal, S. 377, 

—What it denotes, S. 47. 

Woman or animal, S. 377. 

Answer 

Refusing to answer public 
servant authorised to question, 

S. 179. 

Any goods or thing 

—with a counterfeit trade mark 
or property mark affixed to, 
impressed upon the same or 
upon any case, package etc. in 
which goods are contained, 
486*4. 

Apperture 

Illn. (a) to S. 445. 

Apprehend 

Intentional omission to appre¬ 
hend on the part of public 
servant bound to apprehend, 

S. 221. 

Omission to apprehend, or suffe¬ 
rance of escape, on part of 
public servant, in cases not 
otherwise provided for, S. 
225A. 

i See Omission. 

Apprehension 

Intentional omission to appre¬ 
hend on the part of public 
servant, S. 221. 

Intentional resistance to or 
illegal obstruction, to by a 
person charged or convicted, 

S. 224. 

— not lawful if warrant is illegal 
or improper, 225B-4b. 

— *of death, 100-5, 100-7. 

— of death or grievous hurt, 99-3. 
—of grievous hurt, 100-6, 100-7. 

—of harm from a disarmed person, 
99-16J. 

Resistance in obstruction to of 
another person, S. 225. 

See Custody. 


Aircraft or Ship 

—registered in India wherever it 
may be, 4-5. 

Air force 

See Army. 

Airman 

Act for punishing soldiers, 
sailors or airmen, 5-3. 

See Soldier. 

Altering 

Alters, mutilates or falsifies 
any book, paper, writing, valu¬ 
able security or account, 
477A-4. 

—used stamps, 28-3b. 

Ambassadors 

Immunity of, 2-2e. 

Ambiguity 

Where there is an ambiguity, 
l-6b. l-7d. 

Ambiguous 

—language, l-8e. 

Amendments, l-8p. 

Animal 

Animals and birds, 379-5a. 

An offence may be punishable 
both under a special or local 
law and also under the I.P.C. 
5-5. 

Mischief by killing or maiming 
animal of the value of ten 
rupees, 428-1 to 428-3. 

Mischief by killing or maiming 
cattle, etc of any value or any 
animal of the value of fifty 
rupees, S. 429. 

Negligent conduct with respect 
to animal, S. 289. 

Offence of theft when com¬ 
mitted in respect of—, S. 378. 
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-rentice, 381-2. 

Approval ' ' * 

-i-'and conrjivarlce, are not abet- 
ments, l*G7-2c. 

Arbitrator, 19-4 . 

—appointed by private persons, 

21-1 Id. 

Arms 

Collecting arms etc. or prepar¬ 
ing to wage war, S. 122. 
—Public servant—Commissioned 
Officer in Army, Navy or Air 
Force, S. 21. 

Army Act, S. 139. 

Arrest, 99~9a. 

—by mistake, 79-4c. 

—of drunken person who is a 
danger to other villagers, 510-2. 
—of wrong person, 76-7. 

Arsenic, 300-35. 

Arson 

—and attempt, 511-1 la. 

Asiatic Power 

See war. 

Assault 

307-2b, 351-1 to 351-6, 352-1 to 
352-6. 

Abetment of assault by soldier 
sailor or airman on his superior 
officer, 133-1, 134-1. 

—causing reasonable apprehen¬ 
sion of death, S. 100. 

—causing reasonable apprehen¬ 
sion of grievous hurt, S. 100. 
Definition of—, S. 351. 

—done with intention of committ¬ 
ing rape, S. 100. 

—done with intention of gratify¬ 
ing unnatural lust, S. 100. 

—done with intention of kidnapp¬ 
ing or abducting, S. 100. 

—in attempt to commit theft of 
property carried by a person, 
S. 355. 

—-in attempt to effect wrongful 
confinement, S. 357. 

—on President, Governor or Raj- 
Pramukh, S. 124. 


v‘ Assu!t kontd.) v , ‘ ‘ % 

—of public officer engaged in sup¬ 
pressing riot, S. 152. 

—or criminal force in attempting 
to commit theft of property 
carried by a person, S. 356. 

—or criminal force in attempt 
wrongfully to confine a person, 
357-1. 

—or criminal force on grave pro¬ 
vocation, S. 358. 

—or criminal force to deter public 
servant from discharge of his 
duty, S, 353. 

—or criminal force to woman 
with intent to outrage her 
modesty, S. 354. 

—or criminal force with intent to 
dishonour person, otherwise 
than on grave provocation, 
S. 355. 

—otherwise on grave provocation 
S. 358. 

—otherwise on provocation, 
Punishment for—, S. 352. 

—or threaten to assault or 
obstruct or attempt to obs¬ 
truct a public servant in endea¬ 
vouring to disperse unlawful 
assembly or to suppress a riot 
or affray, 152-1. 

—to deter public servant from 
discharge of duty, S. 353. 

—with the intention of committ¬ 
ing rape, 100—8. 

—with the intention of gratifying 
unnatural lust, 100-9. 

—with the intention of kidnapp¬ 
ing or abducting, 100-10. 

—with intention of wrongful 
confinement or preventing the 
person from having recourse to 
public authorities, S. 100. 

—with the intention of wrongfully 
confining, 100-11. 

—‘With intent to dishonour a per¬ 
son otherwise on grave provoca¬ 
tion, S. 355. 

—with intent to outrage woman’s 
modesty, S. 354. 

Assembly 

Disturbing religious assembly, 
296-1 to 296-4. 

Knowingly joining or continu- 
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embly ( Contd .) 
ing in assembly of five or more 
persons likely to cause a distur¬ 
bance of public peace after it 
has been lawfully commanded 
to disperse, S. 151. 

Retiring from the assembly, 
142-4. 

See Unlawful Assembly. 

Assessor 

Personation of—, S. 229. 

Assist 

Omission to assist public servant 
when bound by law to give 
assistance, S. 187. 

Association 

— can be defamed, S. 499, Expin. 

2 . 

—habitual, for committing rob¬ 
bery or child-stealing, S. 310. 

—included in person, S. 11. 

Atmosphere 

—noxious to health, S. 278. 
Vitiates the atmosphere, 271-2. 

Attached 

—to the earth, 22-4. 

Attachment, 99-10. 

—of property under a lapsed 
warrant, 97-13. 

Search, warrant, orders &— 
99-8 to 99-13. 

Attack 

Gan prepare to resist an ex¬ 
pected attack, 99-15d. 

Preparing against anticipated 
aggression and attack, 97-8. 

—with a knife or hatchet al¬ 
though not on a vital part, 
300-25c. 

Attempt, 40-9, 75-4a. 

—and abetment, 71-19. 

—and bribery. 161 ~3~a. 
—extortion by putting a person in 
fear of accusation, S. 389. 
—of adultery, 497-14. 

—of bribe, 161-14. 

.-or threat to commit an offence 

though the offence may 


Attempt {contd.) 

not have been committed. 

102 - 2 . 

Punishment for S. 511. 
Punishment for attempting to 
commit offences punishabe with 
imprisonment for life or impri¬ 
sonment, See Synopsis of S. 511. 
—to abet an offence, 108-lf. 

—to cheat, 415-20.420-10 
— to commit extortion by putting 
one in fear of death or grievous 
hurt, S. 388. 

—to commit homicide, S. 308. 

—to commit murder, S. 307. . 

—to commit offences, S. 511. 

—to commit robbery, 393-1. 

—to commit robbery or dacoity 
when to produce the voting by 
any person, 171 D-5. 

—armed with deadly weapon, 
398-1 to 298-3. 

—to commit suicide, S> 309. 

—to murder, 307-1, 307-2. 

Attendance. 

See Non-attendance. 

Attorney, 409-7. 

Action 

Bidding at, S. 169. 

Auxiliary 

Head Clerk or person working 
in an auxiliary capacity, 21-7e. 

Bailee 

—or servant, 379-6b, v s 

Banker 

Criminal breach of trust by—, 
S. 409. 

Bank notes. 

See Notes. 

Baptism 

See Register. 

Bath water 

Illn, (9) to S. 350. 

Beating 

—even if vital part is not injured, 
300-27. 

—or kicking without injuring vital 
organs,299-22. 
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—member of unlawful assembly. 
Punishment of member of un¬ 
lawful assembly S. 143. 

Belief, 52-3. 

—and suspicion, 52-4. 

—-must be based on strong 
grounds. 52-4. 

Believe 

Reason to believe, 26-2. 

Believing 

—a person to be dead, 300-7. 

—a person to be witch, 3Q0-7b. 

Belong 

-SWDacoits. 

See Thieves. 

Benefit 

38-2, 89-2, 92-2. 

Act done in good faith for bene¬ 
fit of child or insane person, 

‘ 89-1. 

Acts done without consent in 
good faith, for the benefit of 
a person, 89-6. 

Communications made in good 
faith for the benefit, S. 93. 
Liability of agent or owner or 
occupier for whose benefit riot is 
committed, S. 156. 

Liability of person for whose 
ben fit or on whose, behalf riot is 
committed, S. 155. 

Pecuniary benefit is riot—,92-8. 

Be? and India 

-—for any act committed, 3-6. 
Offence committed—3-1, 3-4a. 
Offence committed by any 
Citizen of India in any place 
without and beyond India, 4-3. 

Bidding 

—for property, S. 169, 

Unlawfully buying or bidding 
for property, S. 160. 

Bigamy, 83-4 b. 

—and attempt, 511-1 la. 

—with concealment of former 
marriage from person when 
subsequent marriage is contract¬ 
ed, 495-1. 


Bill of exchange 

Illn. (e) toS. 464. 

—When it becomes a false docu¬ 
ment S. 464, illn. e ). 

Birds, 379-5-a. 

Birth 

Concealment of birth by secret 
disposal of dead body of a 
child, 

318-1 to 318-4. 

See Register. 

Blow 

—on a vital part, 299-26b, 

—on the head or vital part with a 
dangerous weapon like a knife, 
300-25b. 

—on the head with a lathi, 299-25. 
—on the head with a lathi or stick, 
300-26. 

—with a deadly weapon in a dark 
room at dead of night, 299-35. 
—with the fist or a stick or a kick 
on a vital organ, 299-23. 

Boat 

Illn. (a) to S. 350. 

Bodily pain 

See hurt. 

Bona fide claim 

403-lc, 441-10. 

—of right, 426-6, 141-8c. 

—of right or dispute, 379-4b. 

Bone 

See Grievous Hurt. 

Books 

Sale, distribution, exhibition etc, 
of obscene books, etc . 292-1. 

See alters, 477A-3a. 

Bottomry 

See Ships. 

Bound by law 

76-2 to 76-10. 

—justified by law, 76-3, 76-4a. 

Boycott 

Social—44-2c. 

Breach 

Criminal breach of trust . See 
Synopsis of S. 405. 

—0.1 an Order is not an offence, 

' 40-10. 
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reach ( contd .) 

—of contract or breach of faith or 
breach of trust is not cheating, 
415-17, 

—of contract. See contract. 

—of trust. See Criminal breach of 
trust. 

Breaking 

See House breaking. 

Bribe 

-—on demand. 161-13-a, 

Bribery 

—and attempt 511-11-a. 

—at elections, S. 171 -B, 171-E. 
—by treating. 171-B6. 

— Punishment for bribery at elec¬ 
tion. 171-E-7. 

— See Synopsis of S. 161. 

Bridge 

See Road. 

Brothel 

Selling of a minor to keeper or 
manager of—presumed to be 
for prostitution, S.372. 

Building 

442-2 a. 442-4. 

Negligent conduct with respect 
to pulling down or repairing 
buildings; S. 288. 
theft in—S. 380. 

Buoy 

Exhibition of false light, mark 
or buoy, S. 281, 

Burden of proof 

— and proof. 405-28, 

—of consent or good faith. 90-8. 
—of exceptions. 300-43, 302-3-g. 
— of General Exceptions. 75-12-b. 

- and proof of exceptions 500-13. 
—of private defence. 300-74. 
Burglary 

See House-breaking. 

Burial 

See Register. 

Burial place 

Trespassing on place of worship 
or—sepulchre, burial place etc. 
297-1, 


Burns, 320-7. 

Bush 

iiln. '(b) and (c) to S. 299. 

Buying 

--minor for purpose of prostitu¬ 
tion. etc . S. 373. 

—or bidding for property, 169-1. 
—or disposing of any person as a 
Slave, S. 370. 

Public servant unlawfully buy¬ 
ing or bidding for property. 
169-1. 

See Selling, 

Buys 

—sells or disposes of any person as 
a slave. 370-2. 

Cancellation 

—authority to adopt—fraudulent 
cancellation of, S. 477. 

—document—when it is falsely 
made, S. 464. 

—frudulent, of S. 477. 

Valuable security—Fraudulent 
cancellation of, S. 477. 

Cancels 

—destroys or defaces or attampts 
to cancel, destroy or deface or 
secrets or attempts to secret any 
document, 477-1 to 477-4. 

Candidate 

—defined, S. 171 A. 

Candidates’ electoral right 

—at election, 171A-I. 

—or unpaid apprentice or clerk 
paid out of allowance of 
Government is not a public 
servant, 21-71. 

Cannon Firing 

—into crowd, Uln. (d) to S. 300 

Capital offence 

Giving false evidence to procure 
conviction of, S. 194, 

Carcass 

——of wild animals, 379~5b. 

Care 

Due care and attention, 52-5. 
with proper care and caution, 
80-5. 
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!arnalintercourse 

—against order of nature consti¬ 
tutes offence, S. 377. 

Carrier, 407-2. 

—Ilia, (f) to S. 405. 

—when guilty of criminal breach 
of trust, S. 405, illn. (/). 

Case 

Discussion of merits of one, de¬ 
cided by a Court of justice—no 
defamation, S. 499, Excpn. 5. 

—marks any goods or any case, 
package or other receptacle 
containing goods or uses any 
case, package or other recepta¬ 
cle, 480-2, 480-3. 

Caste matters, 499-23. 

Cattle, 379-5a. 

Causing mischief by cattle, 
426-11. 

See Animal. 

Causes omissus 

1 -8k. 

Causing 

—an effect voluntarily, 39-1. 
—death of two persons, 71-11. 
—death. See Synopsis of S. 299. 

—mischief and attempt, 511.-1 la. 
—of harm short of death—in 
connection with exercise of 
right of private defence of pro¬ 
perty, S. 104. 

Caution 

Convey of—in good faith for 
the good of a person or for 
public good—-No defamation, 
S. 499, Excpn. 10. 

Cemetery 

See Trespass. 

Censure 

See Defamation. 

—passed in good faith by a per¬ 
son having authority over an¬ 
other—-no defamation, S. 499, 
Excpn. 7. 

Central Government 

S. 17. 


Certificates, 4666. 

Corruptly using or attempting 
to use as true any such certifi¬ 
cate knowing the same to be 
false in any material point, 
S. 198. 

Forged certificates, 463-22. 

—if it becomes a false document, 
S. 464 Illn. (*). 

—Issuing or signing false certifi¬ 
cate, S. 197. 

Certifying 

—the correctness of a contractors 
claim, 477A-4d. 

Chance medley 

—or sudden fight, 97-6, 

Channel 

See road. 

Chapter 7 

Persons to whom Chapter VII 
does not apply, S. 139. 

Charge, Apx. F. 

False charge of offence made 
with intent to injure. See 
Synopsis of S. 211. 

False charge—preferring of in 
a criminal proceeding, S. 211. 
—in the alternative, 72-4. 

Chariot 

Illn. P) to S. 350. 

Charity 

Illn. (n) to S. 378. 

Chaukidar 2 ldc. 

Cheating 

—and attempt, 511-1 la. 

—and dishonestly inducing deli¬ 
very of property. See Synopsis 
of S. 420. 

Attempt to cheat, 420-10, 

—but not forgery, 463-2b. 

—by forgery, S. 468. 

—by personation, S. 416 
—by personation Punishment, 
419-1. 

~.by person bound to protect the 

interest of the person cheated— 
Punishment for, S. 418. 
—defined, S. 415. 

Foi purpos 
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ing (contd.) 

Punishment for, S. 417. 
Punishment for—when the per¬ 
son deceived is induced to part 
with property or valuable secu¬ 
rity, S. 420/ 

See Synopsis of S. 415. 

—with knowledge that wrongful 
loss may cause to person whose 
interest offender is bound to 
protect, $, 418. 

Chemical Examiner 

Report of, 302-55. 

Cheque, 415-8. 

Illn. (c) and (d) to S. 464. 
Material insertion in, fraudu¬ 
lently made - Effect of, S. 464, 
Illn. (d) 

—when it becomes a false docu¬ 
ment, S. 464, Illn. ( c) 
when offence of Criminal mis¬ 
appropriation can be commit¬ 
ted in respect of it, S. 403, 
Illn. (c). 

Child 

Abandonment of child under 12 
years, S. 317. 

Act done with intent to prevent 
child being born alive or to 
cause it to die after birth, 
S. 315. 

Act of a child above seven and 
twelve, S. 83. 

Act of a child under seven years, 
of age is not an offence,S. 82. 

Act which is done by a child, 
83-2a. 

Causing death of quick unborn 
child by act amounting to culp¬ 
able homicide, S. 316. 

Causing death of quick unborn 
child is an offence, S. 316. 
Children’s Act, 53-4. 
Child-stealing, S. 310. 
Concealment of birth by secret 
disposal of dead body of a 
child, S. 318. 

Corporal punishment to child, 
89-3. 

Exposure or abandonment of 
child under twelve years, by 
parent or person having care of 
it, S. 317. 



Child (contd.) 

Exposure or abandonment of 
one under 12 years by parent 
or person having care, S. 317. 

—in the mother’s womb. 299-2. 

—It is an offence to prevent its 
birth or cause its death after 
being born alive except for 
saving mother’s life, S. 315. 
Kidnapping child. See Synopsis 
of S. 361. 

Kidnapping or abducting child 
under ten years with intent 
to steal from its person, 369-1, 
S. 369. 

—of between 7 years and 12 
years—When not guilty of any 
offence. S. 83. 

—of seven years of age not guilty 
of any offence, S. 82. 

Throwing child to crocodiles, 
299-27c. ' 

—under the age of 16 not punhh- 
able with death, 53-8d. 

Chit fund 

294A-2a 

Cholera 

See Negligent act. 

Circulation 

See false, S. 292, 505. 

Circumstantial Evidence 

302-4. 

Citizens of India 

153A-8, 4-4. 

Civic guard 

21-Id. 

Civil action 

Furnishes a ground for Civil 
action, 43-4. 

Civil dispute 

418-4. 

-—really of civil nature, 405-23. 

Civil liability 

—for breach of trust, 405-24, 

Civil trespass, 441-9. 

Claim 

Bond fide claim of right, 426-6. 
Bona fide claim, 441 -10. 
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im (contd.) 

Dishonestly making false claim 
in Court, 209-1 to 209-5. 

—Dishonestly releasing, S. 424. 
False claim, 463-3a. 

Fraudulent claim to property to 
prevent its seizure as forfeited or 
in execution, S. 207. 

—Just, I tin. (a) to S. 191, 

Making a dishonest claim in a 
Court of law, S. 209. 

—of right and intention, 24-7. 

See Bona fide claim. 

Classes 

Promoting enmity or hatred bet¬ 
ween classes, 153A. 

Clerk 

Criminal breach of trust by clerk 
or servant, 408-1 S. 408. 
Falsification of accounts by, S. 
47 7A. 

—officer or servant or servant em¬ 
ployed or acting in the capacity 
of clerk, officer or servant, 
477A-2. 

—Or servant. Theft by. See S. 381 
Property in possession of, S. 27. 
Theft by, S 381. 

Club 

—Committee, 499-2c. 

—is a person, 11-4. 

—matters, 499-25. 

Code 

Shall be dealt with according 
to the provisions of this Code, 
3-5. 

Codified Law 

1 -8b. 

Cohabitation 

Causing of it by a man deceit¬ 
fully inducing belief of marriage, 
S. 493. 

Coin, See Instrument. 

Abetting in India the counter¬ 
feiting out of India of coin, 
236-1. 

Counterfeiting coin, Ss. 231-243. 
Altering appearance of, to pass 
it off as a coin of different des¬ 
cription, S. 248, 248-1, 249-1. 


Coin [contd.) 

—and Indian Coin—Definition of, 
S. 230. 

—offences relating to Coin Ss. 230- 
254. 

Collection of arms, ammunition 

— with the intention of waging 
war, S. 122. 

Combustible matter 

285-2. 

Negligent conduct with respect 
to, 285-1. 

Commencement 

—of the right to defend, 97-7. 

Comments 

Expressing disapprobation of 
administrative acts of Govern¬ 
ment when they do not amount 
to sedition, S. 124A, Expln. 3. 
—expressing disapprobation — 

When they do not amount to 
sedition, S. 124A, Expln. 2. 

Fair comment, 499-14a,499-15a. 
Commission 

Servant obtaining, 408. 
Commitment 

—for trial or confinement by per¬ 
son having authority who knows 
that he is acting contrary to law, 
S. 220, 220-1 to 220-4. 

Committing 

depredation on territories of 
power at peace with the Govern¬ 
ment of India, S. 126. 

Common 

—intention. See Synopsis, of S. 34. 

Common Law 

—of England, 1-4. 

Common object 

— of the unlawful assembly, See 
Synopsis ofSs. 141 and 149. 

See Unlawful assembly. 
Communications 

Criminal intimidation by an 
anonymous — S. 507. 

—made in good faith for the bene¬ 
fit 93-1. 

Community 

See Public, S. 12. 
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utation 

of sentence of death, 54-1. 
of sentence of life imprisonment, 
55-1, 

Company, tl-2a. 

—can be defamed, 3. 499, Expln. 
2 . 

—included in Person, S. 11. 

—or Association—incorporated or 
not included in Person, S. 11. 
—Prospectus of, 418-3b. 

—director, 405-3m. 

Compensation 

—out of fine, 53-19, 53-20. 

Complaint 

—by aggrieved person necessary, 
495-1, 496-1, 497-9, 500-5. 
Defamation by complainant or 
party, 499-30. 

Composition of coin 

See coins, Ss. 444, 446, 447. 

Compounders 

See Physicians. 

Compounding 

—of offences— See Gift—offering of 
—Ss. 213, 214/ 

Compulsion 

S, 374. 

—and necessity, 94-5, 94-7. 

—may mitigate an offence, 94-8. 

Concealing 

—design to commit offence, H8-1 
to 118-5, 119-1, 120-1. 

Dishonest or fraudulent removal 
or concealment of property, S, 
424. 

—the existence of a design to wage 
war, S, 123. 

Concealment 

—of deserter on board merchant 
vessel through negligence of 
Master, S. 137. 

—of design to commit offence 
punishable with death or trans¬ 
portation for life, S. 118. 

—of existence of design to wage 
war against Government of 
India,'S. 123. 

—of property to prevent its seizure 



Concealment ( contd .) 

as forfeited or in execution, 206- 
1 to 206-6. 

dishonest or fraudulent conceal¬ 
ment of property S. 424. 

Conceals 

—Harbours or conceals a person, 
212-1 to 212-7. 

—or removes, 224-4. 

Wrongfully conceals or confines. 
S. 368. 

Condition 

—of the mind of the offender, 300- 
48. 

—violating of remission of punish¬ 
ment, S. 227. 

Conduct 

— of a public servant, S. 499. 

—of a woman, 300-57. 

Confession 

—by wife of adultery, 300-59. 

— of grievous hurt to extort, S. 
331. 

—of hurt caused to extort, S. 330. 

Confinement 

See Custody. 

—Punishment for wrongful con¬ 
finement, 342-1, 343-1, 344-1, 
345-1, 346-1, 347-1, Ss. 342-347. 
See also Wrongful Confinement, 
See Solitary Confinement. 

—Solitary, 73-1 to 73-7, 74-1. 
Wrongful confinement of a per¬ 
son kidnapped or abducted, 
362-6. 

Wrongful confinement to extort 
confession, or compel restora¬ 
tion of property, S. 348. 

Confines 

Wrongfully conceals or confines, 
S. 368. 

Confining 

—in ajar with a sunted supply of 
air, 337-2c. 

Conflagration 

S. 81. 

Conjointly 

commit or attempt to commit 
robbery, 391-3 
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—of husband to sexual intercourse 
with wife—No offence of adul¬ 
tery, S; 497. 

Consent 

873, 88-3a., 89-4. 

Acts done by, S. 87, S. 89. 

—Acts done by consent, sports, 
surgical operations, etc. 87-1 
Burden of proof of consent or 
good faith, 90-8 

•—by a person under 12 years of 
age, 90-7. 

Error as to a matter of law does 
not vitiate consent, 90-3. 

—for sexual intercourse, 90-4. 

—given under a misconception of 
fact, 90-2. 

—intended by Code must not be 
given under fear or misconcep¬ 
tion of fact, S. 90, 

—known to be given under fear 
or misconception, 9-1. 

—may he express or implied, 89-5. 
—of husband to sexual intercourse 
with his wife—No offence of 
adultery, S. 497. 

—of insane person, 90-5. 
of intoxicated person, 90-6 
—to act but intended to cause 
death, S. 88, 

Consequences 

—of causing unnecessary harm 
and thereby exceeding the right 
of defence, 99-18 

Con side radon 

See Public servant, S. 165 

Conspiracy 

• 417-6 

Abetment by Conspiracy, 109-7, 
120A-9. 

An act which is not illegal, or 
done by illegal means, 120A-5. 
—and attempt. 511-1 la. 

Definition of criminal conspi¬ 
racy, 120A-I, 120A-2 to I20A-7. 
Illegal act, 120-A-4, 120A-7. 

—its relation to the offence of 
abetment, S. 109. 

Proof and inference of conspi¬ 
racy—Object of the conspiracy, 
120 A-10. 


Conspiracy (< wntd .) 

Punishment of criminal conspi¬ 
racy, S. 120B. 

—to commit an offence of waging 
or attempting to wage war 
against Government of India, 
S. 121A, 

—to commit Criminal breach of 
trust, 405-22. 

—to commit offence under 8. 121. 
S. 121 A. 

Construction 

Harmonious construction of a 
part, l-8h. 

Strict construction or beneficial 
construction, l-8e. 

Constructive guilt 

Joint criminal liability for. 34-2. 
—or liability, 149-2a, 

Contempt 

i.P.G. does not affect the 
offence of Contempt of Court 
punishable summarily by the 
Common Law of England, 5-6. 
—of the lawful authority of public 
servant, Ghap. X 

Context 

Unless the contrary appears 
from the Context, 9-2. 

Contract 

-—Breach of, to attend on and 
supply wants of infants and 
disabled and helpless person, 
S. 491. 

Breach of contract to attend on 
and supply wants of helpless 
person, 491-i. 

Illegal contract, 405-15b. 

—to cause any person to part with 
property or to enter into any 
express or implied contract, 
463-17. 

Contrary to law 

Commitment for trial or confi¬ 
nement by person having autho¬ 
rity who knows that he is act¬ 
ing contrary to law, S. 220. 

—to a subsequent Statute, 2-6b. 

—to the provisions thereof, 2-6a. 

—unless the contrary appears 
from the context, 9-2. 
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Contributory negligence 

279-9, 304-A-4 a 

Contributory negligence, 304A4a, 

Conversion & dissolution of 
marriage 

494-6. 

Conversion 

—to own use, and attempt, 511- 
11a. 

Converted 

Property into which stolen! pro¬ 
perty is converted or exchanged. 

411-la. 

Conveyance 

When it becomes false document, 
8. 464 Illn. (h). 

Conveying 

—-person by water for hire in un¬ 
safe or overloaded vessel, S. 
282. 

Conviction 

See Previous conviction. 

Previous conviction, 511-1 la. 

— under special law should not be 
quashed because the act is also 
an offence under the I.P.C. 5- 
5a. 

— under the I.P.C. may be no bar 
to a subsequent trial under a 
special law, 5-5 b. 

Co-operation 

—by doing one of several acts 
constituting an offence, S. 37, 
37-1. 

Co-owner, 379-9a. 

Copy 

Use by producing copy, 470- 
4b. 

Corporal punishment 

—by school-master is not offence, 
323-3a. 

—by school-master to a pupil, 88- 
5. 

—to child, 89-3* 

Corporation, 2- lb. 

Corporeal property, 22*3 
Corpse 

Offers any indignity to any hu- 



Gorpsc ( contd .) 

man corpse, 297-7. 

Corpus delicti, 302-3a, 
Corroboration, I65A-3. 

—in bribery cases, 161-18-a 

Corrupts or fouls water 

—of public spring or reservoir, 
277-1 to 277-5. 

Counterfeit 

28-1, 28-3a, 28-4, 28-5 28-6, 
28-7. 

Abetting in India the counter¬ 
feiting out of India of coin, 
236-1. 

—Government stamp. See Stamp. 
—Indian coin, 232-i S. 232. 

—Indian coin. Punishment, S. 
232. 

—mark used by public servant, 
S. 484. 

—of device or mark for authenti¬ 
cating documents, S. 475. 

—of property mark S, 483. 

—of trade mark, S. 483. 

Counterfeit coin 

—delivery of or attempt to deliver, 
S. 239. 

Counterfeiting coin, 231 -1 to 
231-3, 232-1, 236*), 237-1. 

—Defined, 230-1. 

Delivery of altered—as genuine 
by one who did not know it to 
be altered when he possessed it 
first, S. 254. 

Delivery of altered coin, S. 250. 
—delivery of—as genuine by a 
person who did not know it to 
be counterfeit when receiving 
it, S. 241. 

Delivery of coin as genuine 
which when first possessed..the 
deliverer did not know to be 
altered, 8. 254-1. 

Delivery of coin as genuine 
which when first possessed, the. 
deliverer did not know to be 
counterfeit, S. 241-L 
Delivery of Coin possessed with 
knowledge that it is counterfeit, 
239-1 to 239-5, 240-1. 

Delivery of coin possessed with 





Counterfeit coin ( could .) 

knowledge that it is altered, S. 
250-1, 251*1. 

Export of counterfeits of Indian 
coins, S. 238. 

Fraudulently or dishonestly 
diminishing weight or altering 
composition of coin, 246-1 to 
246-3, 247-1. 

Import of counterfeit coin, S. 
237. 

—Indian, Fraudulent or disho¬ 
nestly diminishing of weight or 
altering composition of, S, 247. 
—Indian Delivery of altered 
Indian coin S. 251, 

Making or selling instrument for 
counterfeiting coin, 233-1, 
234-1. 

Person employed in mint caus¬ 
ing coin to he of different 
weight or composition from that 
fixed by law, S. 244. 

Possession of coin by person 
who knew it to be altered when 
he became possessed thereof, 
252-1, 253-1. 

Possession ef counterfeit coin by 
person who knew it to be coun¬ 
terfeit when he became possessed 
thereof, 242-1 to 242-3, 243-1 to 
243-4. 

Possession of counterfeit coin 
knowing it to be counterfeit, S. 
242. 

Possession of counterfeit of 
Indian coin knowing it to be 
counterfeit, S. 243. 

Unlawfully taking coining inst¬ 
ructions from mint, S. 245. 

Counterfeiting 

~a mark used by a public ser¬ 
vant, 484-1. 

trade mark or property mark 
used by another, 483-1. 

— coin, fc>. 231. 

—coin, Punishment for, $. 231. 

- -Currency notes or Bank notes, 

489-A to 489-E. 

—device or mark used for authen¬ 
ticating documents or possessing 
counterfeit marked material, 
475-1, 476-1. 

Government stamp, 255-1. 
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j Counterfeiting ( contd ,) 

—Marking or buying or sells or 
disposes of or has in possession, 
or possessing instrument or ma¬ 
terials for forging or counter¬ 
feiting currency notes, 489D-1. 
—of Indian coin—Delivery of or 
attempt to deliver, S. 240. 

—Seal etc.—Possession of for 
committing forgery, S. 473. 

See Coin. 

See Seal. 

Court, 20-lb. 

Dishonestly making false claim 
in Court, 209-1 to 209-5. 
Court-martial 

—a trial before, is a judicial pro¬ 
ceeding, S. 193, Expin. 1. 

Court of Justice 

S. 20, 78-3, 78-5, 466-4, 175-5. 
Court of wards 

Person employed by Court of 
wards, !-7h. 

Courts 

Publication of reports of pro¬ 
ceedings—No defamation, if 
true, S. 499, Excpn. 4. 

Cow 

—killing; 151-8f. 

Cowries 

—are not Coin S. 230. 

Cremation, 268-10. 

Crime and tort, l-4a. 

Crimes committed during sleep 

84-10. 

Criminal act done 

—-by several persons, 34-10a. 

— by several persons engaged as 
concerned in it may be guilty 
of different offences, S. 38. 

— by several persons in furtherance 
of common object, S. 34. 

Criminal brcfadh of trust 

—by banker, public servant,mer¬ 
chant, agent, S. 109. 

— bv carrier etc. Punishment for, 
S. 407. 

—by carrier wharfinger, ware¬ 
house-keeper, 407-1. 

— by clerk or servant, 408-1, 
408-2. 
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—bv clerk or servant, Punishment 
for, S. 408. 

—by public servant, or banker or 
merchant or factor or broker or 
attorney or agent, 409-1 to 409- 
! 7. 

—defined, S. 405/ 

Punishment for S. 406, 406-1. 

--See Synopsis of S. 405. 

Criminal Conspiracy 

—Definition of, S. 120A, 

See Conspiracy. 

Criminal force, See Force. 

Criminal intention 


'W: mam ;vsp 

Culpable Homicide 

—and attempt, 511-1 la. 

Definition of offence of, S. 299. 

See Homicide. 

See Synopsis of, S. 299. 

—by causing death of person 
other than person whose death 
was intended, S. 701. 

—Punishment for not amounting 
to murder, S. 304 

—Attempt to commit, S. 308 

Currency notes. See notes. 

Custody 

Escape from confinement of 
custody negligently suffered by 
public servant, S. 223. 

Escaping or attempting to 
escape from, S. 224. 

Harbouring an offender who 
has escaped from, S. 216 
Harbouring offender who has 
escaped from custody or whose 
apprehension has been ordered, 

S. 216. 

Rescuing or attempting to 
rescue any one from. Punish¬ 
ment, S. 226 

Custom 

—of divorce, S. 499. 

Dacoity, S. 391. 

—and robbery, 34-14j. 

Assembling for committing. S. 
402. 

Notes 1 & 2. 

Attempt to commit robbery or 
dacoity armed with deadly wea¬ 
pon, S. 398. 

Being member of a gang Punish¬ 
ment for, S. 400. 

Belong to a. gang of persons 
associated for habitually com¬ 
mitting dacoity, 400-2. 

Dishonestly receives from a per¬ 
son whom he knows or believes 
to belong or belonged to a gang 
of dacoits, 412-4. 

Dishonestly receiving property 
stolen> »in a dacoity. 412-1 to 
412-3. 

Harbouring robbers or dacoits, 

S. 2 16A. 


—act done by several persons, 
with—, S. 35. 

Criminal intimidation 

—act if done by several persons 
S. 35, 503-1 to 503-8. 

—by anonymous communication, 
S. 507. ' 

Enhanced punishment when 
threat be to cause death or grie¬ 
vous hurt, S. 506, part 2. 
Punishment for, S. 506, 
—Defined, S. 503. 

—to several persons at one time, 
71-13. 

Criminal trespass 

—not of any of the descriptions 
enumerated in 5. 103, 104-4a 
—or mischief, 105-9. 

Punishment for S, 447. 

Right of private defence of pro¬ 
perty in a case of, S. 105. 

See also Trespass. 

See Synopsis of S. 441. 

Criticism 

—of government, 124 -A-6c. 
Crops, 379-5d 

Removal of, by tenants, 424- 
4b. 

Severed crops are movable pro¬ 
perty, 22-4. 

Crossword Competition, 415-5b. 
Crowd 

Firing Cannon into, Jlln, (d) to 
S, 300. 
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coity (conld.) 

Making preparation to commit 
daeoity, 399-1 to 399-4. 

Offence of, Defined, S. 391. 
Punishment, S. 395. 

Robbery or daeoity, with 
attempt to cause death or griev¬ 
ous hurt, S. 397. 

Use of deadly weapons or caus¬ 
ing hurt to any one in, S. 397. 
—with murder, S. 396. 

Damage 

See also Mischief. 

Wrongful loss or damage to the 
public or to any person, 426-5. 

Dancing girl 

See Prostitution. 

Danger, obstruction or injury 

— to public way or line of naviga¬ 
tion, S. 283. 

Dangerous weapons 

Voluntarily causing hurt by 
dangerous weapons or means, 
324-L 

Dead 

Believing a person to be dead, 
300-7. 

Dead body 

— its disposal to conceal birth, 
S. 318. 

Deadly 

Rioting armed with deadly 
weapon, 148-1. 

Use of deadly weapon on a 
vital part, 300-10. 

—weapons, 144-2, 

Death , 

Apprehension of—its bearing 
on the right of private defence 
of property, S. 103. 

—caused by an intoxicated per¬ 
son, 300-5b. 

—caused by lethal or dangerous 
weapon, 299-26. 

—caused by several persons, 
299-43. 

— caused by surgeons or physicians 
or compounders, 304A-lc, 

— Causing death of person other 


Death ( contd .) 

than person whose death was 
intended, S. 301. 

Causing death by rash or neg¬ 
ligent act, S. 304A. 

Death sentence 

See Synopsis of S. 299 & Note 
1. 

Commutation of sentence of, S. 
54. 

Death sentence, 53-8a,8c. 

—even though caused by consent 
amounts to offence, S. 87. 
Mischief committed after pre¬ 
paration made for causing 
death or hurt, 440-1. 

—of husband is not injury to wife, 
44-3b. 

putting the person in fear of, 
when committing extortion, S. 
386. 

—what it denotes, S. 46, 

When no apprehension of death 
right of private defence not 
available, S. 99. 

Debt 

Dishonest or fraudulent prevent¬ 
ing of, being made available to 
creditors, Punishment for,S. 
422. 

—or legal dues, 379-11. 

Deceiving 

See Cheating. 

Deception 

See Cheating, 

Decision 

See Order. 

Declaration 

—Corruptly using or attempting 
to use as true any declaration 
referred to in S. 199-1,200-1. 

—False statement made in a dec¬ 
laration which is by law receiv¬ 
able in evidence, 199-1 to 199- 
8 . 

made before a public servant 
to be used as proof included in 
oath, S. 51. 

Making a false, S: 199. 









—must be required or authorised 
by law and not by a depart¬ 
mental order, 51-lc. 

—Oath includes declaration, 51- 
lc. 

Using a false—, knowing it to 
be false, S. 200. 

Decree 

Fraudulent decree—obtaining 

or executing of, S. 210. 
Fraudulent decree—suffering it 
to be passed, S. 208. 
Fraudulently suffering decree 
for sum not due, 208-1. 
Fraudulently obtaining decree 
for sum not due, 210-1, to 
210-4. 

Deed 

Dishonest or fraudulent execu¬ 
tion of deed containing false 
statement of consideration, S. 
423. 

—Dishonest or fraudulent execu¬ 
tion of deed of transfer contain¬ 
ing false statement of considera¬ 
tion, S, 423. 

—Where the will is not directed- 
to the deed, 79-4a, 

Deemed 

—to the public servants, 21-14. 

Defaces 

See Cancels. 

Defamation 

Defined, S. 199. 

—Printing or engraving matter 
known to be defamatory, 
501-1. 

—Punishment for, S. 500. 

—Punishment for defamation, S. 
500. 

—Sale of printed or engraved 
substance containing defama¬ 
tory matter, S. 502. 

See Synopsis of S. 499 and S. 
500. 

Defence 

Acts against which there is no 
right of private defence, 99-L 
—Actual danger not necessary 


.if 

Defence (contd.) 

but reasonable apprehension of 
danger is sufficient, 105-2. 

— against an offence of theft, 
robbery, mischief, or criminal 
trespass or which is an Attempt, 
96-15 to 97-20. 

—against any offence affecting 
the human body, 97-3a. 

—Burden of proof and standard of 
proof of right of private defence, 

96- 3a. 

—By exceeding the right of pri¬ 
vate defence an offence may be 
committed, 97-3d. 

—by preparing to resist an expec¬ 
ted attack, 99-15d. 

-Cattle, 97-1 la. 

— Chance medley or sudden fight, 

97- 6. 

— Commencement and continu¬ 
ance of the right of private 
defence of body, S. 102. 

—Cemrnencement and continu¬ 
ance of right of private defence 
of property, S, 1051. 
Commencement of the light to 
defend, 97-7. S. 97. 

—Consequences of causing un¬ 
necessary hajrm exceeding the 
right of defence, 99-18. 

—Consequence of exceeding right 
of defence, 104-3, 101 -2a to 
101 -2d. 

—Act done in exercise of right of 
private defence is not offence, 

S. 96 

—of body and extent of right of 
private defence of body, S. 100. 

—Right of private defence against 
act of person of unsound mind, 

S. 98. 

—When right of private defence 
is not available S. 99. 

—Right of private defence against 
deadly assault when there is 
risk of harm to innocent person 
S. 106. 

—Things done in private defence, 

S. 96. 

—Right of private defence of 
body and of property, S. 97. 

—When right of private defence 
of body extends to causing any 
harm other than death, S.iOl. 
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Defence {contd.) 

—Commencement and continua¬ 
nce of right of private defence 
of the body, S, 102. 

—When right of private defence 
of property extends to causing 
any harm other than death, b. 
104. 

—.extends to causing 

death S. 103. 

—Defender need not weigh his 
right of defence coolly in golden 
scales or measure with nicety 
the force of his blow, 99-16c. 

—How far right of private de¬ 
fence extends and when it ex¬ 
tends to causing death, 300-74, 
800-75. 

—lawful for a person whose rights 
are invaded to go to the spot 
and defend his rights, 97-9e. 

—Limitations of the right of pri¬ 
vate defence, 96-2e. 

—may turn round and attack if 
unable to escape, 99-16f‘. 

Movable or immovable property 
of himself or any other person, 
97-10. 

—Need not run away or retire to 
get the protection of public 
authorities or submit to forcible 
invasion of rights, 99-15b. 

—No intention of doing more 
harm than is necessary for the 
purpose of such defence, 300- 
77. ' 

—No right of private defence 
against an act done in the exer¬ 
cise of the right of private de¬ 
fence, 96-id. 

—No right of private defence if 
there is desire to fight or if the 
fight was premeditated, 96-1c. I 

—No right of private defence in 
retaliation or revenge, 96-lb. 

No right of private defence when 
there is time to get the protec¬ 
tion of public authorities, 99- j 
15a. 

-—or the assistance of public 
authorities is obtained, 105-5. 

--or the praperty has been re¬ 
covered, 105-6. 

—Plea of the right of private de¬ 
fence, 96-2a to 96-2g. 


Defence ( contd.) 

—Preparing against anticipated 
attack on property, 97-9f. 

—Right of private defence. 

See Synopsis of S. 96. 

—Right of private defence again¬ 
st acts which are not offences 
because of General Exceptions, 

98- 1. 

—Right of private defence both 
to the aggressor and his oppo¬ 
nent, 97-4. 

—Right of private defence does 
not extend to potential assaila¬ 
nts, 100-2b. 

—Right of private defence does 
not extend to the inflicting 
more harm than necessary, 

99- 16a, 99-l6b. 

Right of private defence ex¬ 
tends to running risk of harm 
to innocent person, 106-1, S, 
106. 

—Right of private defence of the 
body and of property,"97-1. See 
Synopsis of S. 97. 

—Right of private defence of pro¬ 
perty may be exercised at the 
earliest opporunity, 97-9d. 

—Right of private defence of pro¬ 
perty movable or immovable, 
9 7-9 a. 

—Right of private defence need 
not be pleaded or may be plea¬ 
ded in the alternative, 96-2b. 

—Right of private defence of 
person and property, 300-74. 

—Right of private defence of 
property will be lost by acquie¬ 
scence, 97-9c. 

—Theft, mischief or house tres¬ 
pass, 103-6, 105-9. 

—till the offender has effected his 
retreat with property, 105-4. 

—To defend his own body or the 
body of any other person, 97-2. 

--When right of defence of body 
does not extend to the volunta¬ 
ry causing of death, KO-i. 
S 100 

—When right of defence of pro- 
porty does not extend to caus¬ 
ing death, 104-2. 

—When right of private defence 
of body extends to the volun- 
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ence ( contd .) 

tary causing of death, 100-la. 
S. 100. 

—When the right of private de¬ 
fence of property extends to 
causing death, 103-2, S. 103. 

Defender 

—can make sure that the defence 
is effective, 99-16e. 

—may pursue the aggressor, 99- 
16g. 

—may not be able to judge the 
nature of blows, 99-I6h, 

—may hit harder, 99-16d 
— need not wait till attacked, if 
he has reasonable apprehension 
of being attacked, 99-16k. 

Definite 

—Sum or property, 405-29. 

Definitions 

—in the Code is subject to Gener¬ 
al Exceptions, 6-1. 

—of offence controlled by excep¬ 
tions in Chapter on “General 
Exceptions’yS. 6. 

Delay 

—in passing the final death sen¬ 
tences, 302-46. 

Delirium 

—Tremens, 84-16b. 

Delusions 84-9. 

— or misconception, 79-4e. 

Demand 

—Dishonestly releasing demand 
S. 424. 

Departs 

— before time, 174-9. 

Depredation on Power 

—at peace with India, 126-1. 

Disaffection 

—includes disloyalty, S. 124-A, 
Ex pin, 1. 

Desert place 

Exposing child, IHn. (b) to 
S. 307. 


Deserter. Desertion. 

Abetment of desertion of soldier 
sailor or airman, 135-1. S. 135. 
—Harbouring, 136-1, S. 136. 

—Master of merchant vessel on 
board of which deserter is con¬ 
cealed, 137-1, S. 137. 

Design 

Concealing design to commit 
offence, 118-1 to 118-5, 120-1. 
—Public servant concealing design 
to commit offence which it is 
his duty to prevent, 119-1, 
S. 119. 

Destruction 

—of a document to prevent its 
production as evidence, 204-1 to 
204-5. 

—ofiibellouk matter, 501-2. 

See Cancels. 

Detection 

—or pursuit of an offender does 
not give right of defence as it is 
not an offence, 97-3c. 

Detention 

—is not lawful if the apprehen¬ 
sion is not lawful, 225B-6c. 

Deterioration 

—is not loss* 24-3a. 

Dhatura 

Poisoning by, 300-33. 

Diary 

False entry in diary by Station 
House Officer, 167-4, 167-5 

Directions of law 

—as to the wav in which a public 
servant is to conduct himself, 
166-2. 

Dir ector of Company 

breach of trust by, 405-3m. 

Disaffection 

Excites or attempts to excite 
disaffection, 124A-8. 

Disppearance 

Causing, of evidence, 3. 201. 
Disease 

Disease, 339-3. 
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—Malignant act likely to spread 
infection of disease dangerous to 
life, 270-1. 

—Negligent act likely to spread 
infection of disease dangerous 
to life, 269-1. 

Diseased 

Where the ‘victim’ is of unsound 
health or has a diseased vital 
organ, 300-17a. 

Desertion 

—of soldier, sailor or airman— 
Abetment of, S. 135. 

Disfiguration 

—of the head or face, 320-3. 

Dishonestly, 379-4. 

—Defined, S. 24. 

—Dishonest intention is necessary 
ingredient in the offence of 
theft, S. 378. 

—making false claim in Court, S. 
209. 

—misappropriation or coversion of 
movable property. See Misap¬ 
propriation. 

—or fraudulen t removaL of pro¬ 
perty, punishment for—to 
defraud creditors, S. 421. 

See Synopsis of S. 24. 

Disloyalty 

See Disaffection. 

Disobedience 

—to order duly promulgated by 
public servant, 188-1 to 188- 
14. 

Disobey 

Public servant disobeying law 
with intent to injure person, 
166-1, 166-2. 

Disobeying law, S. 166. 

Public Servant disobeying direc¬ 
tion of law with intent to save 
person from punishment or pro¬ 
perty from forfeiture, S. 217. 

Dispersing 

—unlawful assemblies, 142-5. 


' Displeasure 
See Divine. 

Disposes 
See Buys. 

Disposing 

—of or making away with pro¬ 
perty, 414-3. 

Dispossession 

—and disturbance of possession, 
97-22. 

Distinction 

—between commutation and 
remission* 55-2. 

—between culpable homicide and 
murder, 300*2. 

—between culpable homicide not 
amounting to murder and grie¬ 
vous hurt, 299-32. 

—between intention and know¬ 
ledge of likelihood, 39-2. 

Distinct offences, 71-3. 

—S. 149 creates a distinct offence, 
149-3. 

Disturbance 

—of public peace, 159, i 60-4. 

—of public peace, Assembly, 141- 
lb. 

—of religious assembly, S. 296. 

Divine 

—act caused by inducing person 
to believe that he will be ren¬ 
dered an object of Divine dis¬ 
pleasure, 508-1, 508-2. 

—displeasure—Act caused by in¬ 
ducing one to believe that he 
will be agent of—When act 
amounts to offence, S. 508. 

Divorce, 494-7. 

Document : See Synopsis of S. 29. 

Cancellation of document when 
amounts to making a false docu¬ 
ment, S. 464. 

—Charged with the preparation 
to translation of a document, 
167-2. 

—Commits mischief in respect to 
such document, 477-6. 

—Counterfeiting device or mark 
used for authenticating docu- 
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Document ( contd .) 

merits described in S, 467 or 
prossessing counterfeit marked 
material, 475-1, 476-1. 

—Destruction of, to prevent its 
production as evidence, S. 204. 

—Intention to use as evidence is 
essential, S. 29. 

—Omission to produce document 
to public servant, S. 175. 

—Omission to produce or deliver 
up a document to public ser¬ 
vant, S. 17o. 

— Defined, S. 2 t 

— False document— in the name 
of a fictitious person may 
amount to forgery, S. 464, 
Expin. 2. 

—False document — making of— 
defined, S. 464. 

—Forged, defined, S. 470. 

—Forging a document purporting 
to be a valuable security or will 
etc. S. 467. 

— Framing incorrect document, S. 
167. 

-Having possession of document 
described in S. 466 or 467, 
knowing it to be forged and in¬ 
tending to use it as genuine, 
474-3 to 474-5. 

— Makes a false document or part 
of a document, 463-3 to 463- 
18. 

—Making or using docurnerts 
resembling currency notes or 
bank notes, 489E. 

—Possession of forged one know ¬ 
ing it to be forged, S. 474. 

—Public servant framing an incor¬ 
rect document with intent to 
cause injury, 167-1. 

—Purporting to he made by pub¬ 
lic servant, 460-7. 

—Secreting or destroying a docu¬ 
ment to prevent its production 
as evidence, 204-1 to 204-5. 

— Using as genuine a forged docu¬ 
ment, 470-1 to 470-8. 

—Which is a valuable security 

S. 30. 

Which is not a valuable security 
S. 30. 


Dog 

Bait for, Illn. ( b) to S. 378. ^ 
Inciting dog, Illn ( h ) to S. 350. 

Double voting, 171B-3. 

Drink 

Adulteration of food or drink 
intended for sale, 272-1 to 272- 
5. 

—Sale of noxious food or drink, 
S. 273. 

Drives 

—any vehicle, 279-2. 

—in a rash or negligent manner, 
279~5b. 

—motor cars, 338-2. 

—vehicles, 304A-lb 
—vehicles on the wrong side, 279- 
5c. 

Drowning, 307-2d 
Drugs 

Adulteration of, 274-1, 274-2. 
Sale of adulterated, 175-1 to 
275-3. 

Sale of drug as a different drug 
or preparation, S. 276. 

See Sale. 

Drunken 

Arresting drunken person who 
is a danger to other villagers, 
510-2. 

Misconduct in public by a 
drunken person, S. 510. 

Drunkenness 

—may be a mitigating circums¬ 
tance, 85-3, 86-4. 

See Intoxication. 

Drunken person 

—Misconduct, of, in public, S. 
510. 

Duelling, 300-87, 

Earth 

Land and things attached to the 
earth, 22-4, 

Effacing 

—writing etc. from Government 
Stamp, S. 261. 
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—caused partly by an act and 
partly by an omission* 36-i, 

Ejusdem Generis, 1-8$. 

Election, 21-13, 17JA-2, 171B-1 to 

171B-6, 171G, 17 ID, 171E to 
1711. 

—and attempt, 511-1 la. 

—Bribery in, S. 171B. 

—Failure to keep election ac¬ 
counts, S. 171-1. 

—False statement in connection 
with election, S. 171G. 

—for personation, S. 171E. 
—Illegal payments in connection 
with elections, 171H. 

—includes Legislative, Municipal 
and other public authority, S. 
21, Expln, 3. 

—Offences relating to Chap, IXA. 
—Personation at, S. 171E, 171D- 
1 . 

—Punishment for bribery at, 
17 IE-1. 

—Undue influence, S. 171C. 
—Undue influence or personation 
at election, 171 F-l. 

Electoral right 

—Defined, S. 171-A, 171-5. 
Electricity, 379-5F. 

Emasculation, 320-2. 

—with consent, 299-29. 

Embez demen t 

See alteration. 

See Misappropriation. 

Employee 

—of the Soldiers’Board not a pub¬ 
lic servant, 21-7h. 

Endanger 

—human life, 280-1, 217-3, 286-3. 
S, 336. 

English Cases 

—relating to master’s criminal-lia¬ 
bility are of no authority while 
construing the Indian Penal 
Code, 2-7e. 

English Common law, 1-4 
Engraving 

—of defamatory matter, S. 501. 


<SI. 

Enhanced punishment 

—for certain offences after pre¬ 
vious conviction, 75-1. 

Enmity 

Promoting, between classes, S. 
153A. 

Enticing 

—or taking away or detaining 
with criminal intent a married 
woman, S. 498. 

See Synopsis of S. 361. 

Entries 

False entries, 463-3c. 

False entry in book, S. 192. 

False entry in diary by Station 
House Officer, 167-4, 167-5. 

Entrusted 

—with property or dominion over 
property. See Synopsis of S. 
405. 

Epileptic fit, 84-11. 

Error 

—as to a matter of law .does not 
vitiate consent, 90-3. 

Escape 

—from confinement or custody 
negligently suffered by public 
servant, S. 223. 

—or rescuing or harbouring State 
prisoner or prisoner of war, 130- 
I. 

—Resistance or obstruction by a 
person to his lawful apprehen¬ 
sion or escape from lawful 
custody, S. 224. 

—with consent, 225B-6b. 

Every member 

—of unlawful assembly guilty of 
offence committed in prosecu¬ 
tion of common object, S. 149. 

Every person, 2-la. 

Evidence. See False evidence, 

—Causing disappearance of evi¬ 
dence of offence or giving false 
information to screen offender, 

S. 201. 

— Causing evidence to disappear, 

S. 201. 
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Fabricating false evidence, 192- 
I to 12-8. 

—False evidence, Punishment, S. 
193. 

—Giving false evidence. &<? Synop¬ 
sis of S. 191. 

—Using evidence known to be 
false, S. 196. 

Exceeds 

—the right of private defence, 

300-75. 

Exceptions 

Burden of proof, 75-12b. 

—Definitions in the Code to be 
understood subject to General 
Exceptions, 6-1. 

Except murder, 94-2. 

Excitement) 302-37. 

Excites or attempts 

—to excite disaffection, 124-A-8. 

Exchanged 

—property into which stolen pro¬ 
perty is converted or exchanged, 
411-la. 

Excusable homicide, 100-lb. 
Excuse 

—and exception, 300-41 

Execution of deed 

of transfer containing false state¬ 
ment of* consideration, S. 423. 

Executor of will, Illn. (a) to S. 

405. 

—when guilty of criminal breach 
of trust, S, 405 illn. (a). 

Exhibition 

—of false light mark or buoy, S. 
28!. 

Experts, 21-7g. 

Explanation,7-2. 

—anywhere in the Code to be 
adopted everywhere in the Code, 
S. 7. 

—by accused, 302-3h. 

Explosive 

Negligent conduct with respect 
to explosive substance, 286-1. 

See Fire. 


. n 

Export 

—of counterfeit coin, S. 237. 

See Coin. 

See Import. 

Export 

—removes, buys, sells or disposes 
of any person as a slave, 370-2. 
Exposure, 307-2e, 

—of child under 12 years, S. 317. 
Expression 

Sense of—S. 7. 

— Sense of expression once ex¬ 
plained in any part of the 
Code, 7-1. 

Extension of Code 

—to extra-territorial offences, 4-1. 

Extent, 1-9. 

Extenuating circumstances 

302-10 to 302-49. 

Extortion, S. 383-389. 

—by threat of accusation of an 
offence punsihable with death 
or transportation, etc. S. 388. 

—by threat of accusation of 
offence, S. 388. 

—Putting a person in fear of 
accusation of offence in order 
to commit extertion, S. 389. 

—or S. 161-lb 
—Punishment for, S. 384. 

— Putting person in fear of injury 
in order to commit extortion, 
385-1, 386-1, 387-1. 

—when it becomes robbery, 8. 

390. 

Extra-territorial offences 

Extension of Code to, S, 4, 

Fabricating 

—false evidence, 192-1 to 192-8. 

Fact 

Mistake of fact, 79-4a, 79-7. 

Factor 

—or broker, 409-6. 

Failure 

— to keep election accounts, 171- 

1. 

Faith, See Good faith. 
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i Fair comment, 499-14a, 499-15a, 

False 

—certificate, Ss. 197, 198. 

—explanation or accounting or 
omission to account, 405-18. 
Fabricating false evidence, S. 
192. 

—verification, 177-2. 

False charge 
—is injury, 44-1 b. 

—of offence made with intent to 
injurie. See Synopsis of S. 211. 
False claim, 463-3a, S. 209. 

False evidence 

—and secretion of stolen goods, 
71 - 3 . 

—Corrupt use of, S. 196. 
—-Corrupt use of declaration 
known to be false, S. 200. 

—Definition of— S. 191. 
--fabricating and attempt, 511. 
11a. 

—Fabricating false evidence. De¬ 
finition of—S. 192. 

—Giving of false information S. 
182. 

—Giving or fabricating with intent 
to procure conviction of offence 
punishable with imprisonment 
for seven years or move, 195-1. 
—Giving or fabricating false evi¬ 
dence to procure conviction of 
capital offence, 194-1 to 194-4 
—in any other proceeding, S. 193. 
—in any stage of judicial procee¬ 
ding and fabricating, 193-1 to 
193-14. 

—in judicial proceeding, S. 193. 

—issuing or signing a certificate 
known to be false, S, 197. 
—issuing certificate known to be 
false, S. 198. 

—Making a false statement in a 
declaration before a Court or 
public servant, S. 199. 

See Synopsis of S. 191. 

—using evidence known to he 
false, S. 196. 

False entry, 463-3c. 

See Entry. 

False information 

Furnishing of, 177-1 to 177-4. 


False information ( contd .) 

—respecting an offence committed 
S. 203. 

—to cause public servant to use 
his lawful power to the injury 
of an other S. 12. 

False imprisonment 

—in English law, 340-2. 

False personation, S. 205. 

False pretence 
—in English law, 415-2. 

False report, 167-3. 

False rumour, S. 505. 

False representation 

—made in a memorandum of 
appeal, 177-2. 

False statement) 463-3b. 

—in connection with election, 
17IG-1. 

—made in a declaration receivable 
in evidence, 199-1 to 199-8. 

—on oath etc. S. 181. 

—on oath or affirmation to public 
servant or persen authorized to 
administer an oath or affirma¬ 
tion, S. 181. 

—or denial, 403-4. 

Falsification 

Falsifies any book, paper, wri- 
ting, valuable security or ac¬ 
count, 477A-4. 

—of accounts, S. 477A. 

Farukhabad rupee 

—is coin, S. 230. 

Fear, 390-5a. 

Consent given under fear or 
misconception, 90-1. 

—of death or grievous hurt—Put* 
ting one in, to commit extor¬ 
tion, S. 387. 

Female 

See Gender. 

Fencing) S. 87 iliu. 

Fight, 300-82. 

Fine 

amount may be unlimited but 
not excessive, S. 63. 

—Appeal or Revision against sen- 






INDEX 


Fomenting 

—strikes, 505-3. 

Food 

Adulteration of food or drink 
intended for sale, 272-1 to 
272-5. 

Sale of noxious food or drink, 
27-3-1 to 273-5. 


SUBJECT 

Vtke (< contd .) 

tence of fine does not abate on 
death, 70-4. 

—Court has no power to refund 
fine paid, 69-2, 

—Daily fine cannot be imposed 
under the Penal Code, 63-3. 

—Description of imprisonment 
awarded for non-payment, 

S. 66, 

—for joint offences, 53-18. 

—How the imprisonment termi¬ 
nates when fine is paid in part:, 
illustrated, S. 69. 

—leviable within 6 years—Death 
does not discharge property of 
the offender, S. 70. 

—Levy of unpaid fine, 70-1, 70-3. 
Levy within six years, 70-2. 

—Liability to pay fine is not 
discharged by undergoing im¬ 
prisonment in default, 64-7. 

—Payment of, S. 68. 

— Procedure for the recovery of 
fine, 70-5. 

—Sentence of imprisonment for 
non-payment of fine, S. 64. 

—should not be excessive, 63-2. 

—Termination of imprisonment 
on payment of proportion of 
fine, 69-1. 

—Term of sentence of imprison¬ 
ment in default of payment— 

S. 65. 

—When imprisonment awarded 
for non-payment to be simple— 
its scale in such cases, S. 67. 

Fire arm, 307-2L 

Fire 

Mischief by fire or explosive 
substance with intent to cause 
damage to amount of one hund¬ 
red or (in case of agricultural 
produce) ten rupee, 435-1, 
438-1. 

—Negligent conduct with respect 
to fife or combustible matter, 
285-1. 

See Negligent. 

Fish, 379-5c. 

Five or more persons, 149-4, 

391-2. 


Force, S. 152 ; S. 319-358. 

—Punishment for criminal, S. 352. 

— Criminal force in attempt to 
commit theft of property carried 
by a person, S. 356. 

—Criminal force in attempt to 
secure wrongful confinement, 
S. 357. 

—criminal force otherwise than 
on grave provocation, S. 358. 

—criminal force to deter public 
servant from discharge of public 
duty, S. 353. 

—criminal force with intent to 
outrage modesty of woman, 
S. 354. 

—criminal force, S. 349-358. 
Assault or criminal force in at¬ 
tempting to commit theft of 
property carried by a person, 
356-1. 

—Assault or criminal force in 

attempt wrongfully to confine a 

person, 357-1, S. 357. 

—Assault or criminal force on 

grave provocation, 358-1, S. 
358. 

—Assault or criminal force to 

deter public servant from dis¬ 
charge of his duty, S. 353. 

—Assault or criminal force to 

woman with intent to outrage 
her modesty, S. 354. 

—Assault or criminal force with 
intent to dishonour person, 
otherwise than on grave pro¬ 
vocation, 355-1, S. 355. 

—or violence used by unlawful 
assembly, 146-1, S. 146. 

—Overawe by criminal force. 
See Synopsis of, S. 141. 

—Use of, explained, S. 349. 

—criminal force, S. 350. 
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F^eign country 

Importation of girl from—S. 
366B. 

Foreigner, 4-4a, 2-lc. 

Person a. 2-lc, 

Foreign Rulers 

Immunity of, 2-2c. 

Forfeiture, 53-17, 

Forged 

—document—Use of it as genuine, 
S. 471. 

—Having possession of, document 
described in S. 466 or 467, 
knowing it to be forged and 
intending to use it as genuine, 
S. 474, 

—Possession of forged or counter¬ 
feit currency notes or bank¬ 
notes, 489-C. 

—Using as genuine a forged docu¬ 
ment, S. 470, 

Forgery 

See Synopsis of, S. 463. 

—and attempt, 511-1 la. 

—can be of one’s own signature, 
S. 464, Expin. 1. 

—Defined, S. 463. 

—for cheating, S. 468. 

—for harming reputation, S. 469. 
—for purpose of cheating, 468-1 to 
468-5. 

—for purpose of harming reputa¬ 
tion, 469-1, 469-2. 

—Making or possessing counterfeit 
seal, etc. with intent to commit 
forgery punishable under, S. 
467, 472-1. 

—of record of proceeding of Court 
or of public register etc, 466-1 
to 466-7. 

—of valuable security, S. 467. 

—of will, S. 467. 

—Punishment for, S» 465. 

Forging 

—a document purporting to be a 
valuable security or will etc, S. 
467. 

—Making or buying or sells or dis¬ 
poses of or has in possession, or 
possessing instruments or mate- 


Forging ( contd .) 

rials for forging or counterfeit¬ 
ing currency notes, 489-Dl. 

—Sale-deed, 467-3. 

Found 

—in any place in which he may 
be found, 4-6b. 

Fouls, See Corrupts. 

For the benefit 

—of a person under 12 years of 
age, 89-2. 

Fracture 

—or dislocation of a bone or 
tooth, 320-4. 

Fraud 

—implies deception, 25-2a. 

See Synopsis of, S. 25. 

Fraudulent claim 

Assertion or acception of—S. 
207. 

Fraudulent concealment 

of property, S. 206. 

Fraudulent removal 

—of property, S. 206. 

Fraudulently 

Definition of,—S. 25. 

—obtaining decree for sum not 
due, 210-1, to 210-4. 

—suffering decree for sum not 
due, 208-1. 

Free fight, 97-5 

—between two parties, 97-5. 
Sudden fight, 97-6. 

Functus officio 

Public servant, 161-2d. 

Funeral 

Causes disturbance to persons 
assembled for the performance of 
funeral ceremonies, 297-6, 297-8. 
Place set apart for the perfor¬ 
mance of funeral rites, 297-6, 
297-3. 

Furnishing 

—false information, 177-1 to 
177-4. 
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Defined—wrongful,—S. 23. 
Intention to cause wrongful 
gain, S. 24. 

—or Loss has reference to the 
thing dishonestly taken, 24-1 a. 
—or loss must be material, 24-lb. 
Wrongful gain, 24-1, 24-2. 

Gambling, 268-10. 

Games 

Lawful games or acts, 80-2b, 
80-2c. 

Unlawful games, 80-2c. 

Gang 

Belong to any wandering or 
other gang of persons associated 
for the purpose of habitually 
committing theft or robbery, 
401-2. 

—Dishonestly receives from a per¬ 
son whom he knows or has 
reason to believe to belong to or 
to have belonged to a gang of 
dacoits, 412-4. 

—of thieves, 401-1. 

See Dacoity. 

Garb 

Wearing garb or carrying token 
used by public servant with 
fraudulent intent, 171-1. 
Wearing garb or carrying token 
used by soldier, sailor or airman, 
140-1. 

—Wearing garb used by public 
servant. Attempt, 511-1 la. 

Gender, 8-1. 

“He” and its derivatives apply 
to both male and female, S. 8. 

General 

—explanations, 7-2. 

—intent to defraud, 25-5. 
—statutes and special statutes, 
l-8n. 

General Glauses Act, S. 2 (27). 

40-2. 

Gesture 

—intended to insult modesty of 
woman, S. 509. 

—or preparation, 351-2. 

—See Word. 


Gift 


Offering of for the purpose of 
screening an offence, Ss. 213, 
214. 

—Taking gift etc. to screen an 
offender from punishment, 213-1 
to 213-4. 

—Taking gift to help to recover 
stolen property, 215, 379-19. 

—Taking of, to screen an offender 
from punishment, S. 213. 

Girl 

—accompanying accused of her 
own free will, 362-3. 

-—found wandering, 361 ~6c. 

—Importation of, from foreign 
country, S. 366B. 

Importation of girl under the 
age of 21 years from outside 
India, 366B-1. 

—leaving her house, 361-6e. 

—Marrying a minor girl without 
the consent of her guardian, 
361-27b. 

Procuration of. S. 367. 

—Procuration of minor girl, 366A- 
1 to 366A-3. 

Giving false evidence 

See Synopsis of, S. 191. 

Good faith 

79-6, 81-5, 92-3,99-6, 499-14. 
—Act done by a person who in 
good faith believes himself to be 
bound by law to do it, 76-4. 

—and Moral honesty, 52-2. 
—Defined, S. 52. 

—Homicide committed in exercise 
of right of private defence is 
not murder, S. 300, Excpn. 2. 

—In good faith believes that the 
Court had jurisdiction, 78-5. 
-—Judge believes in good faith, 
77-5. 

See Synopsis of S. 52. 

—when presumed, 52-6. 

Goods 

—and trade mark, 478-2, 478-3. 
—Making a false mark upon any 
receptacle containing goods, 
487-1. 

—Marks any goods or any case, 
package or other receptacle con- 
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ds (could.) 

taining goods or uses any case, 
package or other receptacle, 
480-2, 480-3. 

—Selling goods marked with a 
counterfeit trade mark or pro¬ 
perty mark, 486-1, 486-5. 

Government, 14, 17-1. 

Appropriate Government—De¬ 
finition of, S. 55A. 

—as ‘person’, 11-3. 

—Criticism of Government, 124A- 
6c. 

—Definition of, S. 13. 

—in Ss. 255 263A, 17-2. 

—State, S. 17. 

Government stamps 

See stamps. 

Gratification 

Accepts or attempts to obtain or 
agrees to accept any gratifica¬ 
tion for himself or any other 
person, or any restitution of 
property to himself or any other 
person, 213-3. 

—at election, 171B-2. 

—explained, S. 161. 

—for exercise of personal influence 
with public servant, 163-1. 

—in order, by corrupt or illegal 
means, to influence public ser¬ 
vant, 162-1. 

—Public servant taking gratifica¬ 
tion other than legal remunera¬ 
tion in respect of an official act. 
Synopsis of S. 161. 

—takes or agrees or consents to 
take, 215-3 to 215-9. 

—Taking gratification for exercise 
of personal influence with public 
servant, S. 162. 

—Taking gratification to corrupt 
a public servant, S. 162. 

Grave and sudden 

—provocation—when no defence 
to offence of assault—o. 352, 
Explanation. 

Grievous hurt 

320-1 to 320-7, 325-1 to 325-3. 
—Apprehension of Its bearing 
on the right of private defence 
of property, S. 103. 


Grievous hurt (contd.) 

—by act endangering life or per¬ 
sonal safety of others, S. 338. 
—by one committing lurking house 
trespass or house breaking, S. 
459. 

—by dangerous weapons or means. 
326-1. 

—Causing, to extort confession or 
to compel restoration of pro¬ 
perty—S. 331. 

—Definition of— S. 320. 

—even though caused by consent 
amounts to offence, S. 87. 
—Kidnapping or abducting with 
a view to cause—S. 367. 

—Liability of persons jointly con¬ 
cerned in lurking house-trespass 
when one of them causes grie¬ 
vous hurt, S. 460. 

—on provocation, S. 335. 

Putting the person in fear of— 
when committing extortion, S. 
386. 

—provocation, 335-1 to 335-2, 

See also Hurt. 

—to deter a public servant from 
duty, S. 332. 

—to deter public servant from his 
duty, 333-1. 

—to extort confession or to compel 
restoration of property, 331-1. 

—Voluntarily causing grievous 
hurt, S. 322. 

—when no apprehension of death, 
right of private defence not 
available, S. 99. 

—to extort property or constrain 
to an illegal act, S. 329. 

Guard 

Civic, 21-Id. 

Guardian 

—includes a person lawfully 
entrusted with care or custody 
of child or other person, S. 361 
Excpn. 1. 

—Out of the keeping of the lawful 
guardian, 361-M. See Synopsis 
of S. 361. 

Guardianship 

Kidnapping from—S. 361. 






SUBJECT INDEX 


m 



i, 338-2 

Loading a, Illn. (c) to S. 307. 

Habitual dealing 

—in slaves, 371-1 ♦ 

Harbour 52 A. 

Definition of, what it includes 
and does not include, S. 52A. 

Harbouring 

—deserter, S. 136. 

—persons hired for an unlawful 
assembly, 157-1. 

— offender, 212-1 to 212-7. 

—offender who has escaped from 
, custody, S. 216. 

—offender who has escaped from 
custody or whose apprehension 
has been ordered, 216-1 to 
216-7. 

—person hired for unlawful assem¬ 
bly, S. 357. 

—Rescuing or harbouring State 
prisoner or prisoner of war, 
130-1. 

—robbers and dacoits, S. 216A. 
Harm, 44-2a. 

—Act causing slight harm, 95-1. 
—Act done to prevent other harm 
to person or property, 81-1. 

—is so slight or trivial, 95-3, 95-4. 
—Nothing is an offence by reason 
that it causes any harm, 95-2. 

—Threat of harm, 44-2b. 

Harmonious construction 

—of a part, l-8b. 

Hatred 

Promotiog enmity or hatred 
between classes, 153A-1 to 
153 A-10. 

Head Clerk 

—or person working in an auxi¬ 
liary capacity, 21-7e. 

Health 

Making atmosphere noxious to, 
—S. 278. 

Heart 

Causing the death of person 
with diseased liver, spleen or 
heart, 299*^38. 

Heat of passion, 300-83. 


Heedlessness, 279-5a. 

Helpless person : See Wants. 

He : See Gender. 

High Seas 

Law applicable to offences com¬ 
mitted on high seas, 4-3c. 

Hired 

Being hired to take part in 
unlawfol assembly or riot or to 
go armed, 158-1. 

Hiring etc. 

—of persons to join unlawful 
assembly, S. 150. 

—or engages or employs or pro¬ 
mises or connives at the hiring, 
etc. of persons to join or become 
a member of any unlawful 
assembly, 150-1. 

Homicidal frenzy or mania 

84-12. 

Homicide 

—Attempt to commit culpable 
homicide, 308-1. 

Attempt to commit homicide— 
Punishment for, S. 308. 

—Causing of death of a child in 
the mother’s womb is not—S. 
299 Expin. 3. 

—culpable, but not murder if 
done without premeditation 
and in sudden fight and heat 
of passion upon a sudden quar¬ 
rel etc.—S. 300, Excpn. 4 
— culpable, but not murder when 
a person above 18 years suffers 
death or risk of it with con¬ 
sent. S. 300, Excpn. 5. 
—Culpable, not murder, S. 304. 
“Distinction from murder, Ap¬ 
pendix D. 

—Not culpable homicide but hurt 
or grievous hurt, 304-13. 

“of person whose death was not 
intended—its character and dis- 
cription the same as of the 
person whose death was inten¬ 
ded, S. 301. 

Voluntary culpable homicide 
in defence, 300-72. 

“When hurt caused in such 
attempt, S. 308. 
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ones* and reasonable belief 

—and absence of mens rea, 26-3. 

House 

All persons jointly concerned 
in lurking house-breaking or 
house trespass by night punis¬ 
hable where death or grievous 
hurt caused by one of them, 
460-1. 

—Dwelling—theft in, S. 380. 

—Killing, poisoning etc, S. 429. 

House-breaking, 103-5. 

—after preparation for hurt, 
assault or wrongful restraint, 
455-1. 

—and attempt, 511 -11 a. 

—by night, 105-11, 446-1. 

—by night after preparation for 
hurt, assault or wrongful rest¬ 
raint, 458-1. 

—by night in order to commit 
offence punishable with impri¬ 
sonment, 457-1 to 457-3, 

— Grievous hurt caused whilst 
committing lurking house tres¬ 
pass or house breaking, 459-1. 
—in order to commit offence 
punishable with imprisonment, 
454-1 to 454-3. 

—Offence of—is committed in 
six ways, S. 445 and 111ns. (a) 
to (A), 

—Punishment for 453-1, 

—Right of private defence of pro¬ 
perty, S. 105. 

—Lurking house-trespass, 443-!, 

444-1. 

Punishment for house trespass, 
448-L 

House-breaking by night, S. 
446, S. 456, S. 457, S. 458, 
—grievous hurt caused whilst 
committing, S. 459. 

Persons jointly concerned in 
house-breaking by night, S. 460. 

House trespass 

—after preparation by trespasser 
for hurt, assault etc, S. 452. 

—and attempt, 511-1 lu. 

— Lurking, after trespasser had 
made preparation for committ¬ 
ing hurt, assault etc, 455. 


House trespass ( conid .) 

—Lurking, by night after prepa¬ 
ration for hurt, assault etc, 
S. 458. 

—Lurking, by night in order to 
commit offence punishable with 
imprisonment, S. 457. 

—Lurking, by night. Punishment 
for, S. 456. 

—Lurking-Causing grievous hurt, 
S. 459. 

—Lurking house trespass by night, 
liability of persons jointly con¬ 
cerned, when one of them 
causes death or grievous hurt, 
S. 460. 

— Lurking—made with a view to 
commit offence punishable 
with imprisonment, S. 454. 

—Lurking—Punishment for S. 
453. 

—or house breaking after pre¬ 
paration for hurt, assault or 
wrongful restraint, 455-1. 

--or house breaking by night 
after preparation for hurt, 
assault or wrongful restraint, 
458-1. 

— or house breaking by night in 
order to commit offence punish¬ 
able with imprisonment, 457-1 
to 457-3. 

—or house breaking by night 
Punishment, 456-1. 

—or house breaking in order to 
commit offence punishable with 
imprisonment, 457-1 to 457-3. 
-or house breaking, by night. 
Punishment, 453-1. 

Punishment for, S, 448. 
Punishment for when trespasser 
intends to commit offence pun¬ 
ishable with death, S. 449. 

See also Trepass. 

—when trespasser intends to com¬ 
mit offence punishable with 
imprisonment for life, S. 450. 

—when trespasser intends to com¬ 
mit offence punishable with 
imprisonment, S. 451. 

Human being, 10-3. 

Hurt, S. 319. 

—and affray, 323-9, 159 & 160-5. 
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-and assault, 319-2. 

-and attempt, 511-1 la. 

-but not culpable homicide, 

S. 299-33a. 

-by act endangering life or per¬ 
sonal safety of others, S. 337. 
-by means of instrument for 
shooting, stabbing or cutting or 
weapon likely to cause death, 
or fire or poison or corrosive 
substance or animal, 324-2. 

•by means of poison, S. 328. 

-by witch-craft, and attempt, 
51M la. 

-Causing hurt by means of poi¬ 
son, etc. with intent to commit 
an offence, 328-1. 

-Causing it by dangerous wea¬ 
pons or means, S. 324. 

•Causing to extort confession or 
to compel restoration of pro¬ 
perty—S. 330. 

-Definition of—, S. 319. 

Grievous hurt, 320-1 to 320-7. 
Grievous hurt caused whilst 
committing lurking house tres¬ 
pass or house breaking, 459-1. 
•on provocation, S. 334. 
or wrongful restraint or fear of 
instant hurt or wrongful rest¬ 
raint, 390-5. 

•Punishment for causing—, 

S. 323. 

Punishment for causing grie¬ 
vous hurt, $. 325. 

Punishment for causing grie¬ 
vous hurt by dangerous wea¬ 
pons or means, S, 326. 
Punishment for causing of it to 
extort property to constrain to 
an illegal act, S. 327. 
-Punishment for the mischief des¬ 
cribed in S. 437 committed by 
fire explosive substance, 431-1. 
Punishment for voluntarily 
causing hurt, 323-1. 

Punishment for voluntarily 
causing grievous hurt, 325-1 to 
325-3. 

See also Grievous Hurt. 

•Sexual intercourse with a wo¬ 
man after putting her in fear of 
or constitutes rape, S, 375. 


Hurt (contd.) 

—to compel restoration of pro¬ 
perty, S. 331. 

—to deter public servant from his 
duty, 332 to 332-3, 333-1. 

—to several persons, 71-12. 

—Voluntarily causing grievous 
hurt Explained, S. 322. 

—Voluntarily causing hurt, 321 - 

—Voluntarily causing hurt by 
dangerous weapons or means, 
324-1. 

—Voluntarily causing hurt—Ex¬ 
plained—, S. 321. 

—Voluntarily causing hurt in 
committing robbery, 394-1 „ 

—Voluntarily causing hurt on 
provocation, 334-1 to 334-2. 

—Voluntarily causing hurt to ex¬ 
tort confession, or to compel 
restoration of property, 329-1, 
331-1. 

—Voluntarily causing hurt to ex¬ 
tort confession or to compel 
restoration of property, 330-1. 

—Voluntarily causing hurt to ex¬ 
tort property or to constrain to 
an illegal act, 327-1. 

—Voluntarily causing hurt when 
committing robbery, S. 324. 

—with a view to commit offence 
—S. 328. 

Husband 

—beating wife, 323-3b. 

—Marrying again during lifetime 
of husband or wife, 494-1 to 
494-16. 

—not guilty of harbouring wife, 
S. 212. 

Icehouse, Ilhv. (b) to S. 425. 

—Identity of person—previously 
convicted must be established, 
75-10. 

Idiot 

Suicide by—abetment of, S. 
305. 

Ido! 

—as a juridical person, 11-5. 

—Sacrifice to, Illn. (a) to S. 364. 

Ignorance of law, 76-6, 79-5. 
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of the law, 2-ld. 

Illegal and unlawful, 43-la, 43-lb. 
Illegal 

Definition of, S. 43. 

Obedience of illegal orders, 76- 
4d. 

Illegal omission 

—abetment of, S. 107. 

—may amount to abetment, S. 
108. 

See Act, See S. 32, See Omission. 

Illegal payments 

—in connection with election, 171 
H-l. 

Illegal purchase 

—or bid for property offered for 
sale by authority of public ser¬ 
vant, 185-1. 

Illegitimate children, 361-15. 
Illicit intercourse, 366A-7. 

—in relation to the offence of sell¬ 
ing a minor—Explained, S. 372. 
—procuration of girl to seduce to, 
S. 367A. 

—seducing to, of a girl imported 
from abroad, S. 366B. 

—Selling of a minor to subject it 
to, at any age, 372. 

—with any person, 373-7. 

Imaginary person. 

See Personation. 

Imminently dangerous, 300-39. 
Immoral purpose, 373-8. 
Immovable 

— things become movable by seve¬ 
rance, 22-4. 

Immunity 

—from liability to be sued, 76-9. 

from trial, 2-2b. 

—of Ambassadors, etc. 2-2e. 

—of Foreign Rulers, 2-2c. 

—of public armed ships, 2-2f. 

Import 

—of counterfeit of tnd. coin, 
S. 238. 


Import or export 

—of counterfeit coin, 237-1, 
238-1. 

—Removes, buys, sells or disposes 
of any person as a slave, 370-2. 

Importation 

—of girl from foreign country, 
S. 366B. 

—of girl under the age of 21 years 
from outside India, S. 366B. 

Imprisonment 

— and fine, 53-16. 

—as well as fine, 64-4. 

—Description of imprisonment for 
non-payment of fine, 66-2. 

—partly rigorous and partly 
simple, 53-14. 

—Rigorous or simple, S. 60. 

—Simple, 53-13. 

—till the rising of the Court, 53- 
15. 

Imprisonment for life 

Commutation of sentence of— 
S. 55. 

—convict undergoing and attempt¬ 
ing to commit murder, liable to, 
S. 307. 

—equivalent to imprisonment for 
20 years, 57-1. 

—Punishment of, S. 305. 

Imprisonment for non-payment 

Limit to, for non-payment of 
fine, 65-2, 65-3. 

—of fine, S. 64. 

—of fine when offence punishable 
with fine only, 67-2. 

—when it terminates, S. 68. 

Improper remedies 

Death from application of— 
Apx. E. 

Imputation 

—made in good faith to protect 
one’s own or other’s interest— 
No defamation, S. 499, Ex- 
cpn. 9. 

—Making of alternative or iro¬ 
nical one is defamation, S. 499, 
Expl. 3. 

—of truth which public good re¬ 
quires—No defamation, S. 4^9, 
Excpn. 1. 
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Incapable of knowing 

-the nature of the act or that he 
is doing as wrong 01 contrary to 
law, 84-4, 84-5. 

Incorporated 

—or not, 11-2b, 

Incorporeal right, 141-7g. 

India, S. 18. 

India 

Citizen of, 4-4. 

—Punishment; of offences commit¬ 
ted beyond India, S. 3. 

—Punishment of offences commit¬ 
ted within India, S. 2. 

Indian 

— Certain laws are not affected 
by I. P. C., 5-1, 5-4. 

Coin. See Coin. 

Indian Penal Code 

—ns dist. from common law, S. 1. 

—does not affect the offence of 
Contempt of Court punishable 
summarily by the common Law 
of England, 5-6. 

—Extent of S. 1. 

—not exhaustive, 2-4. 

Infection 

Malignant act likely to spread 
infection of disease dangerous 
to life, 270-1. 

—Negligent act likely to spread 
infection of disease dangerous to 
life, 269-1. 

Information. 

—False information—Giving of 
respecting an offence commit¬ 
ted, S. 203. 

—omission to give—of offence, 

S* 202. 

False information with intent to 
cause public servant to use his 
lawful power to the injury of an 
other person, 182-1 to 182-13. 

—Furnishing false information, 
177-1 to 177-4. 

—Giving of false information, i 
S. 201 . See False. 

Inteiitioisal 

—omission to give information of i 


Intentional ( could.) 

offence by person bound to in¬ 
form, S. 202. 

—omission to give notice or infor¬ 
mation to public servant, 
S. 176. 

Ingredients of offences, Apx. G. 

Injury, 44-la. 

Death of husband not injury to 
wife, 44-13b. 

—Defined, S. 44. 

—Public servant disobeying law 
with intent to cause injury to 
any person, 166-1, 166-2. 

—Public servant framing an. in¬ 
correct document with intent 
to cause injury, 167-1. 

—Putting the person in fear of, 
when committing extortion, 
S. 385. 

—Threat of injury to induce per¬ 
son to refrain or desist from 
applying for protection to public 
servant, 190-1. 

—-Threat of injury to public ser¬ 
vant 189-1. 

—to Property, 44-3a. 

—to testicles, 299-28. 

Inquest report, 180-2. 

Insane 

Person, consent of, 90-5. 

See Unsound Mind. 

Insanity 

—affecting emotions and will but 
not cognitive faculties, 84-7. 

—at the time of trial, 84-21. 

—Medical but not legal insanity, 
184-6. 

—Moral insanity with cognitive 
faculties, 84-8. 

See Synopsis of S. 84. 

Instigation, 107-3a to 107-3h. 

Instrument 

By means of an instrument for 
shooting, stabbing or cutting or 
weapon likely to cause death, or 
fire or poison or corrosive sub¬ 
stance or animal, 324-2. 

—for weighing : See Weighing. 

—Making or possession of any ins¬ 
trument for counterfeiting a 
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property mark, 485-1. 

—Making pr selling instrument for 
coun terfeiting coin, 233-1. 
234-1. 

—or material for the purpose of 
using the same for counterfeit¬ 
ing coin, S. 235. 

Insubordination 

Abetment of, bv soldier, sailor 
or airman, 138-1. 

Insult 

—or annoy, 441-6c, 441-6. 

—or interruption to public servant 
sitting in judicial proceeding, 
S. 228. 

—to public servan t, S. 228. 

—with intent to provoke breach of 
peace, 504-1 to 504-3. 

—Word, gesture, or act intended 
to insult modesty of woman, 
S. 509. 

Intention, 25-6b. 

—and knowledge, Apx. G. 

—of causing death, 299-17. 

1 —of causing death ; See Synopsis 
of S. 3oo: 

- of causing such bodily injury as 
is likely to cause death, 299-18. 

—preparation and attempt, 

511-2b. 

—Presumption of, 39-5. 

—Primary, 34-12. 

— See Apx. A. 

—* to cause the death of any per¬ 
son 300-7 b. 

—to defraud, make a thing done 
fraudulently, S. 25. 

Intentional aid 

Abetment, S. 107. 

Intentionally 

—and ‘ Voluntarily’, 39-4. 
Intercourse, 366-4c, 366-4d, 

—against the order of nature with 
any man, woman or animal, 
377-1 

— See also Illicit intercourse. 

—See also Sexual intercourse. 

Interpretation of Statutes 

—favourable to the subject, l-8m, j 
See Synopsis of S. 1. 


<SL 


Interpreter, I lift, (e) to S. 191. 

Interruption to public servant 
in judicial proceeding, S. 228. 

Intimidate 

441 -6b, 441-6. 

Intimidation, S. 503. 

—by an anonymous communi¬ 
cation, 507-1. 

—Punishment for criminal inti¬ 
midation, S. 506. 

—See also Criminal intimidation. 

Intoxicant 

— administered without know¬ 
ledge or against will, 85-2, 86-3. 
—in possession of wife, 27-2. 

Intoxicated 

Death caused by an intoxicated 
person, 300-5b. 

Intoxicated person 

Act of, 85-1, 81-2, 81-3. 

—and his intention, 86-2. 

Consent of, 90-6. 

Intoxication, 85-la. 

See document. 

—To sign, seal, execute or alter a 
document by person of unsound 
mind or intoxication without 
knowing the contents of docu¬ 
ment or nature of alteration, 
463-14. 

Investigate 

Sanction to investigate, 161-15. 

Investigation 

—directed by law or a Court of 
Justice, 193, Explns. 2 and 3. 

Irrigation 

Mischief by injury to works of 
irrigation or by wrongfully 
diverting water, 430-1 to 430-3. 

Issuing 


-or signing 
S. 197. 


false 


certiucate. 


Jeweller, Ilk*. 
Joining 


i) to S. 378. 


—or continuing, 145-2. 

—or continuing in unlawful as¬ 
sembly knowing it is comman¬ 
ded to disperse, S. 145. 
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—unlawful assembly armed with 


a deadly weapon, S. 144. 

Join act : See Act 
Joint owner : See Owner. 

Joint possession, 379-6c. 

Joint property, 403-la. 

Judge, 19, 19-1, 20-2. 

—acting judicially, S. 77. 

—Act of a Judge acting judicially 
is not an offence, 77-1 to 77-7. 

Judgment 

A body of persons competent to 
give definitive or judgment in¬ 
cluded in the definition of 
Judge, S. 19. 

Act done pursuant to or war¬ 
ranted by the judgment or order 
of Court, S. 78. 

—in a previous case is irrelevant, 
122-13. 

—or conviction in the alternative, 
72-3. 

Judicial proceeding 

Public servant making false 
report, order etc. in S. 219. 

Juridical possession, 97-29. 
Jurisdiction, 405-25, 407-4, 

Admiralty jurisdiction of Courts, 
4-5b. 

—See Notes under various sections. 

Juror 

Personation of, S, 229. 

Just claim, Illn. ( a) to S. 191. 

Justice 

Court of Justice, 20-la. 

—Public justice, Offences against, 

Chap. XI. 

—See Court. 

Justified by law, 76-3, 79-3. 
Kashmir 

S. 498, Ranbir Penal Code in 
Kashmir, 498-20. 

Kidnapping, 359* 1. 

—and abduction, 362-4. 

—and attempt, 511 -11 a. 

—Definition of, S. 359. 

—exception in the case of iilegiti- 


Kid napping {cmidS) 

mate child—When and under 
what circumstances—S. 361, 
Expin. 2. 

—from India, 360-1 to 360-3. 

—from India—explained S. 360. 
—from lawful guardianship-defin¬ 
ed, S. 361. 

—from lawful guardianship. See 
Synopsis of, S. 36-1. 

—in order to murder—S. 364. 

—is not a continuing offence but 
abduction is a continuing 
offence, 362-5. 

—of child with a view to steal 
from its person, S. 369. 

—of woman to compel her to 
marry etc., S. 366. 

—or abducting child under ten 
years with intent to steal from 
its person, 369-1. 

—or abducting in order to mur¬ 
der, 460-1. 

—or abducting in order to subject 
person to grievous hurt, slavery, 
| etc. 367-1. 

Concealing or keeping in con¬ 
finement kidnapped or abduct¬ 
ed person—S. 368. 

Punishment for—, S. 363. 

See Abducting. 

—with intent to cause grievous 
hurt, slavery etc., S. 367. 

—with intent to effect secret and 
wrongful confinement, S. 365. 

Kidnaps or abducts 

—anv woman. See Synopsis of, 
S. 366. 

Knowing, joining or continuing 

—in unlawful assembly after it is 
commanded to disperse, S. 151. 

Knowingly or negligently, 288-2. 
i Knowledge, 299-21. Apx. B. 

I * — -and reason to believe, 26-1. 

j —of likelihood of causing death 

and intention to cause death, 

| 299-31. 

—presumed, 39-6. 

Labour 

I —Unlawful compulsory of, S. 374, 

I 374-1. 
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Lack of treatment 

Skilful medical or proper reme¬ 
dies, lack of, 299-41. 

Land 

—and things attached to earth, 
22-4. 

—Owner or occupier of land or 
person interested in land on 
which an unlawful assembly or 
riot takes place, S. 154. 

—respecting which such riot takes 
place, S. 155. 

Landmark ; See Mischief. 

Language 

—ambiguous, l-8e. 

—Natural or plain meaning of the 
language of a statute, l-8c. 

—open to two constructions— 
Construction leading to an 
absurdity or injustice, l-8d. 

Latch, llln. (e ) to, S. 445. 

Lathi blow, 300-26. 

—fracturing skulk 299-24. 

—on the head, 300-31. 

—and merciless beating, 300-12. 

—on head fracturing skull, 300- 
11. 

Law 

—applicable to offences committed 
on high seat, 4-3c. 

—bound by law, S. 76. 

—Certain laws are not affected by 
I. P. C. 5-1, 

—Codified, l-8b 

—Previous state of the Law, l-6a. 
—Ignorance of law, 76-6. 

—in force, 71-18, 

—.Justified by, 76-3, 79-3. 

—Local law defined, S, 42. 

—Nat bound by law, 76-1 to 
76-10. 

—Not strictly justifiable by law, 
99-4. 

—Special law—defined, S. 41. 

—What laws not affected by the 
Penal Code, S. 5. 

Lease 

—-Signing of a false, S. 464, 
Exphi. 1, film (d)< 


Legally bound 

—to do, 43-5. 

—to furnish information on any 
subject, 177-2. 

Legal proceeding, 19-2. 

Legal remuneration 

— explained, S. 161. 

Legislature 

Object or intention of the legis¬ 
lature, i-8f. 

Letter, Iiln. (*) to, S. 192. 

Liability 

General Principles of criminal 
liability, 2-7c. 

—Master’s liability for acts of his 
servant, 2-7b, 

--of agent of owner or occupier 
for whose benefit riot is com¬ 
mitted, 156-1. 

—of joint owners, 268-7c. 

—of lessor, 268-7d. 

—of master for acts of his servant, 
268-7a. 

—of person for whose benefit or 
on whose behalf riot is commit¬ 
ted, 155-1. 

—Principal’s criminal liability for 
acts of his agent, 27d. 

Liable 

—by any Indian law to be tried, 
3-3. 

—to punishment, 2-2a. 

Libel 

—and attempt, 511-1 la. 

—Destruction of libellous matter, 
501-2. 

Libellous 

Destruction of obscene or libell¬ 
ous matter, 292-10. 

Life 

Any hurt which endangers life, 
320-5. 

—Defined, S. 45. 

—Endangering of, 280-1, 286-3, 
287-3, S. 336. 

Light, See Buoy. 

Light house 
See Mischief. 
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Limit of Punishment, 71-4. 

Liver 

Causing the death of a person 
with diseased liver or spleen or 
heart, 299-38* 

Local 

Government officers. See Public 
servant. 

Local law, 24-1. 

—Land S. 71, 71-5. 

—An offence may be punishable 
both under a special or local 
law and also under the I, P. C. 
5-5. 

—A person cannot be sentenced 
under both the I. P. C. and 
special or local law for the 
same offence, 5-5c. 

—I. P. C. does not affect any 
special or local law, 5-4. 

—Rules made under a local law 
42-2. 

See Law. 

Local or Special law, 40-4. 

Losing 

—Wrongfully—defined, S. 23. 
Loss 

Intention to cause wrongful 
loss as essential ingredient of 
“dishonestly”, S. 24. 

—of self-control—Involuntary im¬ 
pulse, 84-14. 

—or Gain has reference to the 
thing dishonestly taken, 24-la* 
—or Gain must be material, 24- 
lb. 

—Wrongful, 24-1. 

—Wrongful loss or damage to the 
public or to any person, 426-5. 

Lottery 

Keeping lottery office, S. 294a. 

Lunatic 

See Unsound mind. 

Lurking house trespass 

443-1,444-1. 

—by night-defined, S, 444. 

See House trespass. 

See also Trespass. 


Machinery 

Negligent conduct with respect 
to machinery, 287-1. 

Magistrate 

S. 19 illn. (b) & (rf), 19-3. 

Maiming 

See Animal. 

Making 

—or using documents resembling 
currency notes or bank-notes, 
489-E. 

Male 

See Gender. 

Maliciously, 219-2, 499-22. 
Malignant act 

—likely to spread infection and 
dangerous disease, S. 270. 

Malignantly and wantonly* 39-8. 

—giving provocation with intent to 
cause riot, 153-1 to 153-5. 

Manager 

—or Director of firm or company. 
4Q9-5a. 

Man 

—and woman, 10-L 
—Cohabitation caused by a man 
deceitfully inducing a belief of 
lawful marriage, 493-1. 

Mania 

Homicidal frenzy or mania, 84- 

12 . 

Man-slaughter, 300-85. 
Manufacture, S. 480, 484, 486. 
Map or Plan, S. 29 illn. 

Marginal notes, l-7d. 

Mark See Buoy. 

—Counterfeiting a mark used by 
a public servant, 484-1. 

—False mark—Punishment for 
making use of, S. 488. 
—Injury—Causing of, by tam¬ 
pering with property mark, S. 
489. 

—Making a false mark upon any 
receptacle containing goods 
487-1. 

—Making a false one receptacle 
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containing goods, S. 487. 

—Property mark-tampering with 
S. 489. 

—Punishment for using false pro¬ 
perty mark, 482-1. 

—Property mark ; Counterfeiting 
of, S. 483. 

Marks 

—any goods or any case, package 
or other receptacle containing 
goods or uses any case, package 
or other receptacle, 480- 2480-3. 
See Property Mark. 

—Selling goods marked with a 
counterfeit property mark, S. 
486. 

—Tampering with property mark 
with intent to cause injury, 
489-L 

—Using a false property mark, 

481-1- 

Marriage 

Bigamy with concealment of for¬ 
mer marriage from person with 
whom subsequent marriage is 
contracted, 495-1. 

—Ceremony of going through it 
fraudulently, S. 496. 

—Cohabitation caused by a man 
deceitfully inducing a belief of 
lawful marriage, 493-1. 

—Kidnapping or abducting a 
woman to compel her, S. 366. 

—second, during life time of 
husband or wife, S. 494. 

—second one during life time of 
husband or wife concealing 
first marriage, S. 495. 

—See Register. 

Married 

—Enticing or taking away or de¬ 
taining with criminal intent a 
married woman, S. 498. 

Marrying 

—again during lifetime of hus¬ 
band or wife, S. 494. 

—against her will, 366-3 b, 366-3a. 

Martial law, 1-3. 

Masculine 

See Gender. 


...H 

Master 

—Abetment by, of servant’s acts, 

2-7f. 

—Master beating servant, 323-3e. 

—Criminal liability for acts of his 
servant, 2-2b, 

—Liability of master for acts of 
his servant, 268-7a. 

—not criminally liable for the 
acts of his servant, 279-7. 

—of merchant vessel on board of 
which deserter is concealed, 
137-1. 

Master’s liability 

English cases relating to master’s 
criminal liability are of no 
authority while construing the 
Indian Penal Code, 2-7e. 

Measure 

See Weight 

Medals 

—are not coins, S. 230. 

Medical 

—but not legal insanity, 84-6. 

—evidence to prove insanity, 84- 
18b. 

—examination, 500-8. 

Lack of skilful medical treat¬ 
ment or proper remedies, 299- 
41. 

—Practitioners. 

— See Surgeons. 

—preparations, 276-2, 276-1. 

Melting 

Sovereigns and attempt, 511- 
11a. 

Member of Unlawful assembly 

—guilty of the offence committed 
in prosecution of common object, 
149-1 to 149-11. 

See Synopsis of S. 142. 

See Unlawful assembly. 

Member or joint, S. 302. 

Mens rea 

794d, See Apx. A. 

Merchant, 409-5. 

Criminal breach of trust by, S. 

409. 
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Merchandise 

See Goods. 

Merged States, 3-4b. 

Merits 

S, 499, Exception, 6. 

Meetings Seditious, 124-A-3c. 

Milk 

See adulteration. 

Mind 

Condition of the mind of the 
offender, 300-48. 

—See Umoimdness. 

—Unsound : See Synopsis of, S. 
84. 

Minister, 21-7c. 

Minor, 361-7, 

Buying minor for purpose of 
prostitution, etc., S. 373, 373-1. 
—Procuration of minor girl, S. 
366-A. 

—Synopsis of, S. 361. 

—Selling minor for purposes of 
prostitution etc., 372-1 to 372- 
12. 

—Takes or entices any minor out 
of the keeping of the lawful 
guardian, 361-5. 

Mint 

Person employed in mint caus¬ 
ing coin of false weight or com¬ 
position to be made, S, 244. 

—Person employed in mint caus¬ 
ing coin to be of different 
weight or composition from 
that fixed by law, 244-1. 

—Unlawful removal of coining 
instrument from, S. 245, 245-1. 
Misadventure, 8G-2a. 

Mis appropriation 

—and attempt 511-1 la. 
—Criminal, Punishment for, S. 
403. 

—Dishonest, Punishment for, of 
property possessed by deceased, 
S. 404. ' 

—Government promissory note 
when offence of criminal misap¬ 
propriation can be committed 
in respect of it, S. 403, Ill. to 
Expin, 1. 

See Synopsis of S. 403, 


Miscarriage 

—caused without mother’s con¬ 
sent, S. 313. 

—Causing miscarriage, 312-1 to 
312-4. 

—Causing miscarriage without 
woman’s consent, S. 313. 

—-Death caused by act done with 
intent to cause miscarriage, 
14-1. 

—When act resulting in death is 
caused without mother’s con¬ 
sent, S. 314. 

—When mother’s death is caused 
S. 314. 

Mischief, S. 426. 

—after making 
causing deat? 

—and attemp 
—and unlaw 
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is chief ( contd.) 
theft, S. 439. 

-by inundation or obstruction to 
public drainage, S. 432* 

-by killing or maiming animal of 
the value of ten rupees, 428-1 
to 428-3. 

-by killing or maiming animal of 
the value of ten rupees, S. 428. 
-by killing or maiming cattle, 
etc., of any value or any animal 
of the value of fifty rupees, 
429-1. 

Causing damage to the amount 
r fifty rupees, 427-1. 

mitted after preparation 
for 4/ death or hurt, 
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Mistake (contd.) 

Arrest by mistake, 79-4c. 

Causes the death of the person 
who gave the provocation or 
causes the death of any other 
person by mistake or accident, 
300-70. 

—of fact, 76, 79-4a. 

—of fact and mistake of Law, 
76-5, 79-7. 

—of law and ignorance of Law, 
79-5. 

Modesty 

Insult to woman’s, by word, 
gesture or act, S. 509. 

—Utters any word, makes any 
sound or gesture or exhibits any 
object to insult the, 509-3. 

—Word, gesture or act intended 
to insult the modesty of a 
woman, S. 509. 

Moharrum procession, 296-4. 
Money 

Metal used for the time being 
as money, 230-1. 

Month 

—according to what Calendar, S. 
49. 

—and Year, 49-1. 

Moral honesty 
—and good faith, 52-2. 

Moral insanity 

—with cognitive faculties, 84-8. 
Motion, S. 349. 

Motive, 302-3d 
Movable 

Immovable things become mov¬ 
able things by severance, 22*4. 

Movable property 

S. 22, 224, 379-5, 403-5. 
Offence of theft of, S. 378. 
Severed crops are movable pro¬ 
perty, 22-4. 

Moving, S. 378, Expin. 3. 

Mule, S. 429. 

Multiple injuries, 300-28. 
Municipal Committee 

—and its members, 21-8b. 
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—Local Board, Union or Gram 
Panchayat, 2I-8d. 

Municipal water rate collector 

—is not a public servant, 21-Be. 

Murder 

Abduction with a view to—, S. 
364. 

—and attempt, 511 -1 ia. 

—-Attempt to commit, S. 307. 

—Attempt to murder, 307-1, 
307-2. 

—by a number of persons, 302-51. 
—by life convict—punishment, S. 
303. 

—by several persons, 302-lb. 

—distinction from homicide. 

Appendix D. 

—if no right of private defence, 
300-75. 

—Kidnapping with a view to, S. 
364. 

—or merely culpable homicide 
when there is intention to cause 
such bodily injury as is likely to 
cause death, 299-20. 

—-Punishment for, S. 302. 

—Punishment for committing it 
when committing dacoity, S. 
396. 

See Synopsis of S. 302. 

— See also Homicide. 

— See Synopsis of, S. 300. 

—when culpable homicides is, S. 
300. 

—when culpable homicide is not- 
—, S. 300, Excpn. 1, 

Music, 296-4. 

Mutilates 

—or falsifies any book, paper, 
writing, valuable security or. 
account, 477-A-4. 

Mutiny 

Abetment of mutiny, if mutiny 
is committed in consequence 
thereof, 132-1. 

—Abetting mutiny or attempting 
to seduce a soldier, sailor or air¬ 
man from his duty, 131-1. 

—Act for punishing mutiny, 5-2. 

—Laws punishing mutiny and 
desertion of officers and ranks 



Mutiny ( contd .) 

of soldiers and airman—not 
affected, S. 5. 

—Statements causing mutiny or 
disregard of duty, S. 505. 

Natural 

-or plain meaning of a Statute, 
l-8c. 

Navigation, S. 280, S. 2B3. 

Danger, obstruction or injury to 
public way' of naviga¬ 

tion, 283-u 

—Public line o 4? navigation, 283- 
6a, 283~6b. 

Navy : See Army. 

Necessity, 81-2 
Neglect 
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Negligently {could .) 

—or Rash act, 286*2, 280-1, 285-3. 
—Rash or negligent driving or 
riding on a public way, 279-1. 
See also Rash and negligent. 

Newspaper, 499- 16b. 

Night 

See House trespass, See House 
breaking. 

Non- attendance 

—in obedience to an order of 
public servant, S. 174. 

obstante clause, l-7f. 
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Notice 

Omission to give notice or infor¬ 
mation to public servant, S. 176. 
—or order or proclamation. See 
Summons. 

Nuisance 

—Continuance after injunction to 
discontinue, S. 291. 
Continuance of nuisance after 
injunction to discontinue, 291- i. 
—Injunction not to repeat or con¬ 
tinue a public nuisance, 291-3. 
—Public nuisance—Offence of— 
defined and explained, S. 268. 
—Punishment for public nuisance 
in cases not otherwise provided 
for, 290-1. 

See Public nuisance. 

Number, 9-L 

—when singular includes plural 
and vice versa, S. 9. 

Oath, 51-la. 

—False statement on oath or affir¬ 
mation to public servant or per¬ 
son authorized to administer an 
oath or affirmation, 181-1 to 
181-5. 

—includes declaration 51 -1 c. 

—includes solemn affirmation, 
5Mb. 

—Refusing oath or affirmation, S. 
178. 

Refusing oath or affirmation 
where duly required by public 
servant to make it, 178-1, 
—what it includes, S, 51. 

Obedience 

—to illegal orders, S. 76-4d. 

Object 

—held sacred by any class of per¬ 
sons, 295-4. 

—or intention of the legislature, 
l-8f. 

Obliteration 

of document, S. 204. 

Obscene, 292-4. 

—act and songs—Doing of, or 
reciting in public place, S. 294, 
—Destruction of obscene or libel¬ 
lous exhibition matter, 292-10. 
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scene ( contd,) 

—Sale, distribution etc. obscene 
books, etc,, 292-1, 292-4. 

Sale, etc. of obscene objects to 
young person, 293-1. 

Obstructing 

—public servant in the discharge 
of public functions, 186-1 to 
186-4. 

—sale of property offered by au¬ 
thority of public servant, S. 184. 

—sale of property offered for sale 
by the lawful authority of a 
public servant, 184-1 to 184-5. 

Obstruction 

—4>y a person to his lawful appre¬ 
hension or escape from lawful 
custody, S. 224. 

—to lawful apprehension of an¬ 
other person or rescue or attempt 
to rescue another person from 
custody, S. 225* 

—to lawful apprehension, or es 
cape or rescue in cases not other 
wise provided for, 225B-1 1 

225-B-6. 

Obstructs 

—public servant, 152-1. 

Obtaining 

—by trick or deceipt or false pre¬ 
tences, 405-10. 

—valuable thing without consi¬ 
deration, S. 1(>4. 

Occupier : See Owner. 

Offence, 43 2, 176-5. 

Attempt to commit, S. 511. 

—against the Stale punishable 
with death, 94-3. 

—as defined in Cr. P. G. 40-1. 

—as defined in I. P. C. 40-2. 

—Causing disappearance of evi¬ 
dence of offence or giving false 
information to screen offender, 
S. 201. 

—committed beyond India, 3-4a. 

—committed beyond India but 
which by law may be tried 
within India, 3-1. 

—committed by any citizen of 
India in any place without and 
beyond India, 4-3. 


Sfe* 


Offence (contd,) 

—committed by means of several 
acts, S. 37. 

—committed during a riot by a 
member of the unlawful assem¬ 
bly, 71-15. 

—Concealing design to commit of¬ 
fence, 118-1 to 118-5, 120-1. 

—Definition of, S. 40. 

—False charge of— S. 211. 
-—Giving false information res¬ 
pecting an offence committed, 
S. 203. 

—Ingredients of, Apx. G. 

—International omission to give 
information of—- offence by per¬ 
son bound to inform, 202-1 to 
202-4, 

—made up of several offences, 
71-6. 

—Nothing is an offence, 76-1. 

—Nothing is an offence which is 
done by accident, 80-1. 

-party committed outside India, 
4«3b, 

-Presence of abettor at omis¬ 
sion thereof makes him offen¬ 
der, S. 114. 

—Procuring means or weapons to 
commit offence is not offence, 
51 l-2d. 

—Public servant concealing des¬ 
ign to commit offence which it 
is his duty to prevent, 119-1. 

—in Chapter IV relating to 
General Exceptions, 75- 12b. 
—of abetment*—Not necessary 
that the act abetted should be 
committed or the requisite 
effect should be caused, S. 108. 
—punishable with fine only, 
65-6, 

—made up of parts each of which 
is an offence, 71-10a. 

-See India. 

—Several offences, 71-2. 

—Subsequent^ 75-5. 

-Where anything is an offence 
failing within two or more se¬ 
parate definitions of any law by 
which offences are defined or 
punished, 71-17a. 

—Where several acts of which 
one or more than one would by 
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T ence ( contd .) 

itself or themselves constitute 
an offence, constitute when 
combined, a different offence. 
71-20. 

—Where there is a doubt of which 
one of several offences a person 
is guilty, 72-1, 72-2. 

—which act includes, S. 4. 

-when intent to commit an 
offence or to intimidate, insult 
or annoy any person, 441-6. 

Offender 

Harbouring offender, 212, 212- 
1 to 212-7. 

—Harbouring offender who has 
escaped from custody or whose 
apprehension has been ordered, 
8, 216. 

—offering gift in consideration of 
screening, S- 214. 

—Taking gift etc. to screen an 
offender from punishment, S. 
213. 

Offering * See Resistance. 

Officer, 21-7a. 

—in the service or pay of the 
Government lor performance of 
public duty, 21-7b. 

—or servant or employed or act¬ 
ing in the capacity of clerk, 
officer or servant, 477A-2. 

—under suspension is not a public 
servant, 21-lb. 

Official 

Public servant taking gratifica¬ 
tion other than legal remunera¬ 
tion in respect of an official act. 
Synopsis of S. 161. 

Oleander 

—seeds. 300-36. 

Omission 

Act of which he shall be guilty, 
2-7a. 

—Causes omissions, l-8k. 

—illegal, 32-1. 

—Intentional to give information 
of offence by a person bound to 
inform, S. 202. 

—or act, 2-5, 


Omission (contd.) 

—to apprehend on the part of 
public servant bound to appre¬ 
hend, 2? 1-1 to 221-4. 

—to apprehend on the part of 
public servant bound to appre¬ 
hend person under sentence or 
lawfully committed, 222-1, 222- 
2 . 

—to apprehend, or sufferance of 
escape, on part of public ser¬ 
vant, in cases not otherwise pro¬ 
vided for, 225A-1. 

—to assist public servant when 
bound by law to give assistance, 
187.1 to 187-6. 

—to give information of offence 
by person bound to inform, S. 
202 . 

—to give notice or information^ 
S. 177. 

-to give notice or information to 
public servant, 176-1 to 176-3. 

— to produce or deliver up a 
document to public servant, 
S. 175. 

(nits 

—to attend or departs before 
time, 174-7. 

Operation, 338-2. 

Order 

Breach of an Order not an 
offence, 40-10. 

—Disobedience to order duly pro¬ 
mulgated by public servant, S. 
188. 

— of superiors, 76-4c. 

— Public servant in judicial pro¬ 
ceeding corruptly making report 
or pronouncing order, verdict 
or decision which he knows to 
be contrary to law, S. 219. 

— See Summons. 

—under Cr. P. C. 99-13. 

Outrage 

See Modesty. 

Otherwise, 2-3. 

Overawe 


-by criminal force. 
S. 141. 


Synopsis of 
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Owner or occupier 

—of land in which unlawful as¬ 
sembly is held, S. 154. 

—of land or person interested in 
land on which an unlawful as¬ 
sembly or riot takes place, S. 
154. 

—See Liability. 

Owner of property 

—and theft, 379-9. 

Package 
See Case. 

Pain 

Bodily pain, disease or infirmity, 
319-3. 

Painting, S. 292. 

Palanquin 

Illn, (c) to S. 350. 

Paachayat, 499-24. 

Paper 

See alters. 

Paramour 

Illn. (o) to S. 378. 

Pardon 

illegal, 191-8J. 

Parent, 793-a* 

Exposure of child under 12 years 
by, S. 317. 

—Kidnapping by parents, 361-30. 

Partnership property 

103-5b. 

Partridge 

379-5. 

Passenger 

282-1. 

Path 

Obstructing of, Illn. to S. 339. 

Pay-in-slip 

—of bank, 30-6a. 

Peace 

Disturb the public peace, 159 
& 160-4. 

—Intentional insult with intent to 
provoke breach of peace, S, 
504. 


. n 

Peace ( contd .) 

—Knowingly joining or continu¬ 
ing in assembly or likely to dis¬ 
turb the public peace after it 
has been commanded to dis¬ 
perse, 151-1. 

— See Disturb. 

Peacock, 379-5. 

Pecuniary benefit 

—is not benefit, 92-8. 

Penal provisions 

—and illustrations of such defini¬ 
tions also similarly controlled, 

S, 6. 

Penal statutes, l-8i. 

—and remedial statutes l-8j. 

Penalty 

—-and fine, 64-8. 

Penetration, 377-2. 

—sufficient to constitute rape— 

S. 375. 

—sufficient to constitute unnatu¬ 
ral offence, S. 377. 

Perjury 

See False evidence. 

Person 

—assisting a public servant, 2 l-7f. 

—-Corporation, 2-lb. 

—ignorant of the law, 2-ld, 

—in actual possession of the situa¬ 
tion of a public servant, 21-12 

Personates Personation 

,9r False Personation. 

—a b blic servant, 170-1. 

—-at eK/tion 171F-1. 

—at del, Ion and attempt, 511- 
11a. 

— at election s, 171D-1. 

—Cheating \ v, 416-1 to 416-7. 

—False, for the purpose of suit or 
prosecution, S. 205. 

—for bail or security, S. 205. 

—of Juror or assessor, 229-1. 

—punishment for cheating by, S. 
419, 

Person 

Club is a person, 11-4. 
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(could.) 

-concerned in a criminal act may 
be guilty of different offences, 
38-K 

Definition of, S. IK 
-Every person, 2-la. 

-Government as ‘person 5 , 11-3. 
-Idol as a juridical person, 11-5. 
in actual possession of the situa¬ 
tion of a public servant, 21-12. 
incapable of judgment by rea¬ 
son of intoxication, Commits no 
offence, S. 85. 
includes, 11-1. 

not appointed bv Government, 
21-1 la. 


Physicians 

Death caused by surgeons or 
physicians or compounders, 
304A-1G. 

Picketting 

384-7. 

Picking pocket 

Illn. (b) toS. 51 i. 

Pigeon 

379-5, 

Piles 

52-5. 

Piracy 

4-3a. 

Pistol 

llln. to S. 308. 

Pit 

llln. (a) to S. 259. 

Place 

In any place in which he may 
be found, 4-6b. 

—of worship—Injuring or defiling 
place of worship with intent 
to insult the religion of any 
class, S. 295. 

—set apart for the performance 
of funeral rites, 297-6. 

—^Trespassing on place of wor¬ 
ship or sepulchre, burial place 
etc., 297- h 

Plaint 

471-4. 


Plane 

S. 29. 

Plate 

S. 485. 

Plea 

—of guilty. See Murder 

Pleader 

499-296. 

I 

j pledge 

405-9. 

Pledging, Illn. (e) to S. 415, 

Pleadings, applications, affida¬ 
vits and petitions, 499-30a. 

Plural 

See Number. 

Pneumonia 

Death due to septic pneumonia 
caused several days after the 
infliction of more than one in¬ 
jury with a chopper, 299-37. 

Pocket picking 

Illn. (b) toS. 51 K 

Pointing out 

—is not possession, 27-7. 

—of stolen property is not posses¬ 
sion of it, 379-16. 

Poison, 324-2. 

Poisoning, 300-32, 338-2. 

—and attempt, 541-1 la. 

—-by Aconite 300-34. 

—by Arsenic, 300-35. 

—by Dhatura, 300-33. 

—by Oleander seeds, 300-3 >, 

Poisonous substance 

Negligent conduct with respect 
to poisonous substance, 284-1. 

Police Officer 

Act of Police Officer done under 
the authority of a warran t issued 
by a Magistrate, 78-7. 

Police Torture 

S. 300, ilin, (a) ' 

Port hole 

S. 445 illn. (b) 

Possessed 

—by evil spirit, 84-14. 
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Possession 


411 -7b, 41 l-7c. 

—and title, 97-24 
. —Joint possession and possession 
of co-sharers, 97-25. 

—Juridical, 97-29. 

—may be different kinds, 97-27. 
—Mere pointing out is not posses¬ 
sion 27-7. 

—must be with knowledge and 
exclusive, 27-8. 

—Neither claimant in possession, 
97-30. 

—of altered coin or Indian coin 
knowing it to be altered, Ss. 
252-253. 

—of clerk as servants, 27-3. 

—of counterfeit coin by person 
who knew it to be counterfeit 
when he became possessed 
thereof, 242-1 to ?42-3, 243-1 to 
243-4. 

—of forged or counterfeit cur¬ 
rency notes or bank-notes, 
489-c. 

—of instrument or material for 
counterfeiting coin, S. 235. 

—of instrument or material for 
the purpose of using the same 
for—counterfeiting coin. S. 235. 
—of rightful owner gained by 
peaceful or forcibly entry, 97- 
28. 

—of the head of a family, 27-6. 

—of wife, 27-2. 

—Property in possession of wife, 
clerk or servant, S. 27. 

—Restoration of possession of im¬ 
movable property, 447-6. 

— See Property. 

—See Synopsis of Ss. 141, 379, 411, 
441. 

—taken in execution of decree 
versus actual possession, 97-26. 

Postal acknowledgement 

415-18. 

Post mortem notes 

302-55. 

Power of attorney 

S. 29 illn. 

Preamble 

S. 1. 


Precipice 

Illn, (c) to S, 390. 

Pregnant woman, 302-35. 

-—-death sentence of, may be post¬ 
poned, 54-3. 

Premeditation, 300-76. 
Preparation 

—and attempt, 511-2b. 

—or translation of a document, 
167-2. 

—to commit dacoity, 399-1 to 
399-3. 

Preparing 

—against anticipated aggression 
and attack, 97-8. 

—to wage war, 122-1. 

Prescription 

—altering, 465-12. 

Presence 

—when the act is done, 34-lib. 

President 

—and members of a Co-operative 
Society, 2M lc. 

Press 

See Newspapers. 

Presumption 

—from recent possession of stolen 
property, 395-5. 

—of intention, 39-5. 

—of Knowledge, 39-6, 

Pretences 

Obtaining by trick or deceit or 
false pretences, 405-10. 

Preventing 

—the service of summons, notice 
or order or its publication, S. 
173. 

Previous conviction, 511-1 la. 

—for an offence, S. 75. 

—Identity of person previously 
convicted must be established 
75-10. 

—must be charged and must be 
described in the judgment 75-8. 






Proof of 

75-9. 
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Primary 

—intention, 25-6, 34-12. 

Principal 

Criminal liability of, for acts of 
his agent, 2-7d, 

Printing 

—of defamatory matter, S. 501. 

—or engraving matter known to 
be defamatory. 501-1. 

Prisoner 

Aiding escape of rescuing or 
harbouring State prisoner or 
prisoner of war, 130-1. 

—of State, Ss. 128 to 130. 

—Public servant negligently suffer¬ 
ing State prisoner or prisoner of 
war to escape, 129-1. 

—Public servant voluntarily allow¬ 
ing State prisoner or prisoner of 
war to escape, 128-1. 

Prisoner of war 

Ss. 128 to 130. 

Privacy 

S. 509 

Private defence. See Defence. 

Private Institutions 

—or Societies, 21-lib. 

Private way 

Obstruction of one in good faith 
is no offence, S. 339 Expin. 

Privation 

5. 320. 

Privilege 

499-29, * 

Prize fight 

874. 

Probation 

of Offender Acts, 53-3. 

Procedural points 

Apx. H. 


Procedure and sentence 

—are regulated by the law of 
India 4-3d. 

Proceeding 

—Legal proceeding, 19-2. 

—of the Legislature, !-6b. 

—to recover fare under Public 
Conveyances Act is no comp¬ 
laint of an offence, 40-11. 

Process 

See Summons 
Proclamation 
See Summons 

Procuration 

—of a minor girl, S. 366/V 

Prohibited 

—by law, 43-3. 

Promise 

. —promissory note, Dishonest era¬ 

sure in S. 464, llln. (g). 

—-to do what is illegal or forbid¬ 
den by law, 415-6a. 

Promoting 

—enmity between classes, S. 
153 A. 

Proof 

—of marriage and its validity, 

494-14. 

—of possession, 97-31. 

-—of previous convictions, 75-9- 
—See Notes under various Sections. 

Property, 22-2. 

Misappropriation of, S. 403, S. 

404. 

See Stolen property. 

—Removal or concealment of, S. 
421, S, 424. 

Accepts or attempts to obtain 
or agrees to accept any grati¬ 
fication for himself or any other 
person, or any restitution of pro¬ 
perty to himself or any other 
person* 213-3. 

—Assertion of a false claim, S. 207. 
—Assisting m concealment of 
stolen, S. 414. 

—can be recaptured, 105-7. 







—Cheating and dishonestly in¬ 
ducing delivery of property : See 
Synopsis of S. 420. 

—Concealing encumbrance on 
property, 415-7. 

—Corporeal, 22-3. 

—Counterfeiting a trade mark or 
property mark used by another, 
483-1. 

—Dishonestly breaking open 
receptacle containing property 
S. 461. 

—Dishonest or fraudulent removal 
or concealment of property, S. 
424. 

—Dishonest or fraudulent remo¬ 
val or concealment of property 
to prevent distribution among 
creditors, 421-1 to 421-3. 

—Entrusted with property or with 
any dominion over property : See 
Synopsis of S. 405. 

—Fraudulent claim to property to 
prevent its seizure as forfeited or 
in execution, 207-1. 

—Fraudulent removal or conceal¬ 
ment to prevent seizure or pro¬ 
duction in execution, S. 206. 

—Grievous hurt to compel restora¬ 
tion of, S. 331. 

—Habitually dealing in stolen 
property, 413-1. 

—Hurt caused to compel restora¬ 
tion of, S. 360. 

—Illegal purchase or bid for pro¬ 
perty offered for sale by authority 
of public servant, 185-1 to 185- 
3. 

—Injury to Property, 44-3a. 

—in possession of wife, clerk or 
servant, 27-1. 

—intended for destruction, 405- 
15a, 

—in the I. P. G. 22-3 Apx. K. 

— into which stolen property is 
converted or exchanged, 411-1 a. 
Making or possession of any \ 


Property (c<mid.) 

instrument for counterfeiting a 
property mark, 485-1. 

—movable, 22-1. 

—offered for sale by the lawful 
authority of a public servant, S. 
184. 

—Practising deception touching 
any right to property, S. 207. 

—Punishment for using false pro¬ 
perty mark, 482-1. 

—Receiving property taken by 
war or depredation mentioned 
in Ss. 125 and 126, 127-1. 

—Restoration of possession of im¬ 
movable property, 447-6. 

See Stolen property. 

—stolen, 411-1 to 411-7, 4-3b. 

—To cause any person to part 
with property or to enter into 
any express or implied contract, 
463-17. 

—transferred by theft or by extor¬ 
tion or by robbery and property 
been misappropriated or as a 
result of criminal breach of 
trust, 411-2 to 411-4. 

Property mark 

Definition of, S. 479. 

—Counterfeiting, S. 483. 

—Marking or Possession of any 
instrument for counteracting; 
S. 485. 

—Punishment for using a false 
one, S. 482. 

Selling goods under counterfeit 
one, S. 486. 

—Use of a false one—Explained, 
Ss. 481, 201. 

—Tampering with property mark 
with intent to cause injury, 489- 

—Using a false property mark, 
481-1. 

Prosecution 

False personation, for, S. 2U5. 

—under the general criminal Law 
and also under a Special Law 
except where Special Act is com¬ 
plete in itself, 5-7a. 
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Prospective 

or retrospective, l-8q. 

Prospectus 

—of company, 415-7. 

Prostitute 

Buying or hiring etc. of a female 
minor guilty under, S. 373. 

—Selling minor for purposes of 
prostitution etc., S. 372. 

Prostitution 

Selling of minor for, S. 372. 

Provisos 

l-7e. 

Provocation 

—Assault otherwise on grave pro¬ 
vocation, S. 355. 

—by assault, 300-61. 

—by gross insult, 300-63a. 

—by words or abuse or insult or 
songs, 300-62 to 300-65. 

—causing grievous hurt on, S. 335. 

—causing hurt on, S. 334. 

—given by anything done in the ! 
lawful exercise of the right of 
private defence, 352-2. 

—immaterial which of the two 
parties to a sudden quarrel 
caused it, S. 300. Excpn. 4 j 
Expln. 

—Malignantly or wantonly giving 
provocation with intent to cause 
riot, 153-1 to 153*5. 
must be grave as well as sudden, 
300*49 to 300-66. 

—must not be sought or volun¬ 
tarily provoked, 300-66. 

—must not be sought or volun¬ 
tarily provoked by the offender, 
300-52. i 

—must not be self-sought or 
voluntary as an excuse for 
killing and doing harm, S. 300, 
Excpn. 1. 

—need not be within the hearing 
or sight of the offender, 300- 
54. 

—or caused by lawful exercise of 
right of private defence, S. 300, 
Excpn, 1. 


Provocation (contd) 

—such as must not be caused by 
doing anything in obedience to 
law or by public servant in the 
exercise of his powers, S. 300, 
Excpn. 1. 

—to make homicide not murder, 
must be grave and sudden, S. 
300, Excpn. I. 

—whether it is grave or sudden is 
a question of fact, S. 300, 
Excpn. 1. Expln. 

Public authorities 

The right of private defence is 
not available in cases where 
protection of, is available, S. 99. 
—Counterfeiting a mark used by 
a public servant, 484-1. 

; Public, 12-1. 

Giass of persons included in 
public, S. 12. 

—Definition of, S. 12. 

Public duty 

Officer in service or pay of Go¬ 
vernment for the performance 
of public duty, 21 -7b. 

Public mischief 

Statements causing fear or ala¬ 
rm to the public or inducing 
committing of offence against 
State or public tranquillity, S. 
505. 

—Statements likely to incite class 
or community to commit offe¬ 
nce, S. 505. 

Public nuisance, S. 268. 

Punishment for, if not otherwise 
provided for, S. 290. 

—See also Nuisance. 

Public peace 

Sec Peace. 

Public performance 

Discussion of merits of, in good 
faith no defamation, S. 499 s 
Excpn. 6. 

Public place 

159 & 160-3, 294-4 
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Public question 

Expression of opinion in good 
faith respecting conduct of a 
person touching a public ques¬ 
tion is no defamation, S. 499, 
Excpn. 3. 

Public register 

See Register. 

Public servant 

21, 99-2b, 152-1, 174-5, 175-3. ^ 

—Abetment by public servant of 
offences defined in, Ss. 162 or 
163, 164-1. 

—abetting the offence mentioned 
in Ss. 162 and 163. 

—absconding to avoid service of 
summons etc. issued by a, S. 
172. 

—acting in good faith. No right of 
private defence available against 
his act which does not cause 
reasonable apprehension of 
death or grievous hurt, S. 99. 

~-Acts done or attempted to be 
done by a public servant acting 
in good faith under colour of his 
office, 99-2a, 99-7, 

—Acts done or attempted to be 
done by the direction of a pub¬ 
lic servant, 99-14a. 

Appointed by Government or 
not, Expin. to S, 21. 

—Arbitrator appointed by Court 
of Justice or competent authori¬ 
ty, S. 21. 

—Assault or criminal force to 
deter, from discharge of public 
duty—S. 353. 

—Attempt to personate a,511-lla. ! 

—Concealing design to commit 
offence which it is his duty to 
prevent, 119-1. 

—Contempt of lawful authority 
of, Chap X. 

—Criminal breach of trust, by, S. 
409, S. 409-3. 

—Criticism of public conduct of, 

No defamation, S. 499, Excpn. 2. 

—Deterring, from his duty by 
causing grievous hurt, S. 333, 

—Deterring, from his duty by 
causing hurt, S. 332. 


Public servant ( contd .) 

—Disobedience of order duly pro¬ 
mulgated by public servant, 
S. 188, 188-1 to 188-14. 

—Disobeying any direction of law 
with intent to save a person 
from punishment, S. 218. 

—Disobeying direction of law 
with intent to save person from 
punishment or property from 
forfeiture, S. 217. 

—Disobeying law with intent to 
cause injury to any person, 
166-1, 166-2. 

—Escape from confinement or 
custody negligently suffered by 
public servant, S. 223. 

—False information to, S. 182. 

—False information with intent 
to cause public servant to use 
his lawful power to the injury 
of another person, 182-1, to 
132-13. 

-“ False statement to a, S, 181. 

—Framing an incorrect document 
with intent to cause injury, 
167-1. 


—framing incorrect record or 
writing with intent to save per¬ 
son from punishment or pro¬ 
perty from forfeiture, S. 218. 

—Functus officio, 161-2d. 

—Furnishing false information to 
a, S. 177. 

—guilty of intentional omission to 
apprehend, S. 221. 

—guilty of intentional omission to 
apprehend a person under sen¬ 
tence or lawful commitment, 
S. 222. 

—Illegal purchase or bidding at 
sale by authority of, S. 185. 

—Illegal purchase or bid for pro¬ 
perty offered for sale by autho¬ 
rity of public servant, 185-1. 

in judicial proceeding corruptly 
making report or pronouncing 
order, verdict or decision which 
he knows to be contrary to law 
S. 2? 9. 

—Insult or interruption to a, S. 
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Public servant (< contd .) 

—Taking gratification for exercise 
of personalinfluence with public 
servant* 163-1. 

—Taking gratification in order by 
corrupt or illegal means, to 
influence public servant, 162-1. 

—taking gratification other than 
legal remuneration in respect 
of an official act. Synopsis of, 
S. 16!. 

—Threat of injury to induce per¬ 
son to refrain and desist from 
applying for protection to public 
servant, 190-1. 

—Threat or injury to induce 
person to refrain from applying 
for protection to public servant, 
S. 190, 

—Threat of injury to public ser¬ 
vant, 189-1. 

—unlawfully buying or bidding 
for property, 169-1. 

—unlawfully engaging in trade, 
168-1. 

—voluntarily allowing State pri¬ 
soner or prisoner of war to 
escape, 128-1. 

—Wearing garb or carrying token 
used by public servant with 
fraudulent intent, S. 171, 171-1. 

—whether appointed by Govern¬ 
ment or not, 21-10. 

—Wrongful confinement of any 
one in such a manner that he 
may not know of it, S. 346. 

Public spring 

—or reservoir, 277-4, 277-5. 

Public statement 

—conducing to public mischief, 
505-1 to 505-3. 

Public tranquillity 

Offences against. Chapter VIII. 

Public way 

279-3. 

—Causes danger, obstruction or 
injury to any person in any 
public way or public line of 
navigation, 283-3. 


Public way (contd,) 

—causing danger or obstruction 
to line of, S. 283. 

—or public line of navigation, 
283-6a, 283-6b. 

Puffing 

415-9. 

Punctuation 

See commas, 1-7a. 

Punishment 

Different kinds of, S. 56. 

—for abetment of offence punish¬ 
able with imprisonment, S. 116. 
—for assault on President, Gover¬ 
nor or Raj Pramukh, S, 215. 

—for collection of arms etc. with 
the intention of waging war, 
S. 122. 

—for committing depredation on 
territories of Power at peace 
with the Government of India, 
S. 126. 

—for concealment of existence to 
wage war against Government 
of India, S. 123. 

— for rioting, S. 147. 

—for robbery, 392-1. 

—for such concealment if the 
offence be punishable with 
death or transportation for life, 
S. 119. 

—for such concealment if offence 
be punishable with imprison* 
merit, S. 119. 

—of person guilty of one of 
several offences, judgment stat¬ 
ing that it is doubtful of which, 
S. 72. 

—For such concealment when off. 

ence is committed, S. 119. 

—for such voluntary concealment 
of offence by ordinary person, 
S. 120. 

—for waging war against Govern¬ 
ment of India, S. 124. 

—for waging war or attempting 
to wage war against Asiaic 
Power in alliance with or at 
peace with Government of 
India, S. 124. 

—Fraction of terms of—How 
reckoned, S. 47. 
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—Liable to punishment, 2-2a. 

—of criminal conspiracy, S. 120B, 
120B4 to 120B-10. 

—of offence—its limit when 
offence made up of several 
offences when anything done is 
an offence according to two or 
more definitions, S. 71. 

—of person concealing such des¬ 
ign when offence committed, 
S. 1 IB. 

—of public servant for voluntarily 
allowing a prisoner of State to 
escape, S, 128. 

—of public servant negligently 
sufferring a prisoner of State to 
escape, S, 129. 

-—of the deaf and dumb, 53-7, 

— See Enhanced punishment. 

— See Synopsis of S. 43. 

—Violating condition of remis¬ 
sion, S. 227. 

—when abetted and abettor have 
different intention or knowledge, 
S. 110. 

—when abettor is a public servant 
having duty to prevent commis¬ 
sion of the offence abetted. 

—when enhanced punishment 
can be awarded and its lirnif, 
S. 74. 

— when lowest, to be awarded, 
S. 72. 

Pupil 

Corporal punishment by school 
master to a pupil, 88-4. 

Purchase 

See illegal. 

Purse 

S. 403, illns. ( l) & {e)\ 

Pursuit 

Detection or pursuit of an offen¬ 
der does not give right of defence 
as it is not an offence, 97-3e. 

Putting person in fear 

—of accusation of—alienee, in 
order to commit extortion, 
3894. 


Quarantine Rule 

276-1. 

—disobedience of, S. 271. 

Quasi-marital unions 

372-12. 

Questions 

Refusing to answer authorised 
questions, S. 179. 

Railway cases 

415-19. 

Rajpramukh of State 

Assault on, S. 124. 

Ranbir Penal Code 

—in Kashmir, 498-20. 

Rape 

83-2b. 

—and attempt, 51 l-l la, 

—and Trespass, 71-3. 

—Assault with the intention oi 
committing rape, 100-8. 
—Defined, S. 375. 

—Punishment for, S. 376. 

—S. 354 and attempt to commit 
rape, 354-6. 

—See Synopsis of S. 376. 

Rash act 

Causing death by, S, 304A. 

Rash driving 

—on a public wav, S, 279. 

Rashly or negligently 

—doing an act endangering life 
or personal safely of others, 338- 

! . 

Rashness and Negligence 

See Synopsis of, S. 279. 

Rash or negligent 

279-5 

Rash or negligent act 

304A-1 to 5. 

—driving or riding on a public 
way, b. 279. 

Navigation of vessel by, 280-1 
285-3, 286-2. 

—to endanger life or personal 
safety of other, S. 336. 
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ush riding 

—on a public way, S. 279, 

Reasonable man 

300-46. 

Reason to believe 

—and suspect, 26-2. * 

—expression defined, S. 26. 

Receiver under Land Registra¬ 
tion Act 

21 -3b. 

Receives or retains 

—stolen property, 411-7. 

Receiving 

—property obtained by commis¬ 
sion of offences under Ss. 125, 
126, and S. 127. 

Receptacle 

Dishonestly breaking open re¬ 
ceptacle containing property, 
461-1, 462-1. 

—Dishonestly breaking receptacle 
containing property, S. 461. 

—Dishonestly breaking receptacle 
containing property by one 
entrusted with it. Punishment 
for, S. 462. 

—Making a false mark upon any 
receptacle containing^ gqods, 
487-1. m 

—See Case. ■%' 

V.. 

Record of Court 

Public register—Punishment for, 
S. 466. 

—Punishment for forging, S. 466. 

Record 

Public Servant framing incor¬ 
rect record or writing with 
intent to save person from pu¬ 
nishment or properly from for¬ 
feiture, 218-1 to 218-6. 

Reference 

—to commas, headings, illustra¬ 
tion, marginal notes, 1-7, 

—-to matters extraneous to the 
Code, 1-6. 

Reformatory Schools Acts 

—-and Borstal Schools Acts, 53-2. 


Refusing to answer 

— public servant authorised to 
question, 179-1 to 179-6. 

Refusing to sign 

—statement made when required 
by competent public servant to 
sign, 180-1. 

Register 

—of birth, baptism, marriage or 
burial or a register kept by a 
public servant as such, 466-5. 

Relevancy 

—of judgments of civil Courts in 
criminal trial, 463-28b. 

—ofjudgments of criminal Courts, 
463-28a. 

Reliable information 

—as to the existence of provoca¬ 
tion may sometimes be suffi¬ 
cient, 300-51. 

Religion 

Change of religion, 361-18. 
Deliberate and malicious acts 
intended to outrage religious 
feelings of any class by insulting 
its religious beliefs, 295A-1. 

Religious assembly 

Disturbance of, S. 296, 296- L 

Religious feelings 

•^-Outraging of-—by deliberate 
* and malicious acts—S. 295A. 
“Dftering words etc. to wound, 
S. 298, 298-1, 298-2. 

Religious leaders 

—and religious beliefs, 153A-7. 

Remedial statutes 

# 

Remedies 

Death from improper applica¬ 
tion of, Apx. E. 

Lack of proper remedies, 299- 

41. 

Remission 

--of punishment, S. 227. 
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'M^missioii {contd.) 

—Violation of condition of remis¬ 
sion of punishment, 227-1. 

Removal 

Dishonest or fraudulent removal 
or concealment of property, 424- 
1 to 424-4. 

—of crops by tenants, 424-4b. 

— of property attached, 424-4a. 

—or concealment of property to 
prevent its seizure as forfeited 
or in execution, 206-1 to 206-6. 

Rendering 

—or attempting to render any ser¬ 
vice or disservice to any person 
with Government or Parliament 
or State Legislature or with 
public Servant, 161-8. 

Repeal 

l-8r. 

Report 

False, 167-3. 

— Public servant in judicial pro¬ 
ceeding corruptly making report 
or pronouncing order, verdict or 
decision which he knows to be 
contrary to law, 219-1 to 219-3. 

Reputation 

Causing harm to—When defa¬ 
mation, S. 499. 

—Harm to by forgery, S, 469. 

—Threat to injure reputation 
amounts to criminal intimida¬ 
tion, S. 503. 

Requisitioning 

-the services of persons or carts 
or cattle by Government ser 
vants, 99-4b. 

Rescue, S. 225-B. 

Reservoir, 277-1. 

Resistance 

Offering resistance to the taking 
of property by the lawful autho¬ 
rity of a public servant knowing 
or having reason to believe that 
he is such public servant, 183-1, 
183-5. 


Resistance (contd.) 

—or obstruction by a person to his 
lawful apprehension or escape 
from lawful custody. 224-1 to 
224-9. 

—or obstruction to lawful appre¬ 
hension of another person or 
rescue or attempt to rescue an¬ 
other person from custody, 225- 
1 to 225-6. 

—or obstruction to lawful appre¬ 
hension, or escape or rescue in 
cases not otherwise provided 
for, 225B-1 to 225B-3. 

—to taking away or ploughing up 
crops, 97-14. 

—to taking of property by public 
servant, S. 183. 

Resist execution 

of law, 141-5. 

Restoration 

—and disposal of stolen property, 
379-18. 

—of possession of immovable pro¬ 
perty, 447-6. 

Restrains 

President or Governor, 124-1, 

Restraint 

See also Wrongful restraint. 

— Voluntarily causes or attempts 
to cause death or wrongful res¬ 
traint, 390-3 to 390-5. 

—Wrongful restraint, 339-1 to 
339-7. 

Retention 

—by servant, 403-3a. 

—not conclusive of breach of 
trust, 405-17. 

—or failure to deliver property, 
403-3. 

Retrospective 

or Prospective, l-8q. 

Revenue officer 

IUm (e) to S. 405. 

Reward ■■ 

Acceptance as a bribe, S. 161. 
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-Rides 

279-3 to 279-5. 

Right 

Bona fide claim of right, 426-6. 
—Incorporeal, 141 -7g. 

—Maintain right, 141-8b. 

—of private defence, 300-68. 

—of private defence of body- 
based on danger to the body 
from an attempt or threat to 
commit offence, S. 102. 

—of private defence of body— 
how long it continues—S. 102. 
—of private defence of body— 
when it commences, S. 102, 105. 
—of private defence of person 
and property, 300-74. 

—of private defence of property- 
duration of its continuance in 
relation to offences of robbery, 
criminal trespass and house 
breaking, S. 105. 

—of private defence of property 
—Extension of, S. 103. 

—of private defence of property 
—How long it continues, S. 
105. 

—of private defence of property 
—in relation to offences of rob¬ 
bery, house-breaking, mischief 
by fire, theft, mischief or house- 
trespass, S. 103. 

—of private defence of property 
—when it does not extend to 
the voluntary causing of death, 
S. 104. 

—of private defence, See Defence, 
—of private defence. See Synopsis 
of S. 96 

—of private defence when extends 
to voluntary causing of death, 

S, 101. 

—of private defence—when harm 
may be caused even to an in¬ 
nocent person in exercise there¬ 
of, S. 106. 

—of way, 141-7g. 

Rigorous imprisonment, 53-11. 
Riot, 152-1. 

Being hired to take part in un¬ 
lawful assembly or riot or to go 
armed, S. 158. 


Riot ( contd .} 

—Liability of agent of owner or 
occupier for whose benefit riot 
is committed, 156-L 
—Liability of person for whose 
benefit or on whose behalf riot 
is committed, 155-L 
—Malignantly or wantonly giving 
provocation with intent to cause 
riot, S. 153. 

—Owner or occupier of land or 
person interested in land on 
which an unlawful assembly or 
riot takes place, S. 154. 

Rioting 

—armed with deadly weapon, S. 
148. 

—Punishment for, 147-1 to 147- 

10 . 

—When unlawful assembly is 
guilty of, S. 146. 

River 

See Road 

Road 

Mischief by injury to public 
road, bridge, river or channel, 
431-1 

Robbers 

Harbouring robbers or dacoits, 
2I6A-L 

Robbery 

103-4, 105-8, 390-1 to 390-5, 
391-3a, 392-1 to 392-3'. 

—and dacoity, 34-Mj. 

—Attempt to commit, S. 393. 
—Attempt to commit robbery or 
dacoity when armed with dea¬ 
dly weapon, S. 398. 

—includes theft or extortion, S. 
390. 

—Punishment for, S. 392. 
—Punishment when hurt is volun¬ 
tarily caused, S. 394. 

—Right of private defence of pro¬ 
perty, S. 105. 

See Gang. 

Rulers 

—of former Indian States, 2-2d. 
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Rules and bye-laws 

—made under a special law or 
local law, 40-5. 

Rumour 

—false, S. 505. 

Sacred 

Object held sacred by any class 
of persons, 295-4. 

Sailor 

See Soldier. 

Sailors, Soldiers 

Act for punishing soldiers, sail¬ 
ors or airmen, 5-8. 

Sale deed 

Forging of, 467-3. 

Sale, distribution 

Exhibition etc. of obscene 
books, 202-L 

Sale, hire, etc. 

—of obscene books, S. 292. 

—of obscene objects to young per¬ 
sons, S. 293. 

Sale 

—of adulterated drugs, S. 275. 

—of drug as a different drug or 
preparation, 276-1, 276-2. 

—of false drugs, S. 276. 

—of noxious food or drink, S. 273 
-—of printed or engraved subs¬ 
tance containing defamatory 
matter, 502-1 to 502-3. 

Sample 

liin. (c) to S. 415. 

Sanction 

—for prosecution of Judges and 
public servants, 500-6. 

—to investigate, 161-15. 

—to prosecute, 79-8. 

—to prosecute public servant, 161 
-16. 

Sanitary Inspector 

—and Conservancy Officer, 21- 
8c. 

Saving clause, i-7g. 
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Save 

Public Servant framing incorr¬ 
ect record or writing with in¬ 
tent to save person from punish¬ 
ment or property from forfei¬ 
ture, S. 218. 

—Public Servant disobeying dir¬ 
ection of law with intent to 
save person from punishment 
or property from forfeiture, S. 
217. 

School master 

Corporal punishment by school 
master is not offence, 323-3a. 
—Corporal punishment by school 
master to a pupil, 88-5. 

School pupils 

• 361-14. 

Seal 

Making or possessing a seal, etc. 
counterfeit, S. 472. 

—Making or possessing counter¬ 
feit seal, etc. with intent lo 
commit forgery punishable 
otherwise, S. 473, 

—Making or possessing counterfeit 
seal, etc. with intent to commit 
forgery punishable under S. 467 
472-1. 

—See Sign. 

Seamark 

See Mischief. 

Search 

79-4f, 99-11, 99-146. 

—of a wrong person or place, 76- 

8 . 

—Unauthorised, 97-21. 

Secretaries 

21-7d. 

Secretion 

—of stolen goods and false evid¬ 
ence, 71-3. 

Section 

Defined, S. 50, 

Security 

Forging valuable, 467-2. 
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Security ( contd.) 

—Fraudulent cancellation, dest¬ 
ruction, etc. of will, authority to 
adopt, or valuable security, S. 
477* 

—Valuable security, 347-2, 348-3. 
—Valuable. See Synopsis of S. 
30* 

Sedition 

—and attempt, 511-1 la. 

Definition of S. I24A. 

See Synopsis of, S. 324A. 

Seduce 

366-4a, 366-4b. 

Seizure 

—may be actual or constructive, 
379-8a. 

—Fraudulent removal or conceal¬ 
ment of property to prevent its 
seizure as forfeited or in execu¬ 
tion, S. 206. 

Self-defence 

See Defence, 

Self preservation, 81-2. 

Selling 

—goods marked with a counterfeit 
trade mark or property mark, 
S. 486. 

—minor for purposes of prostitu¬ 
tion etc, S. 372. 

—minor to keeper or a manager 
of a brothel, S. 372. 

—of printed or engraved substan¬ 
ce containing defamatory mat¬ 
ter, S. 502. 

Sells 

See Buys. 

Sense of expression 

—once explained in any part of 
the Code, 7-1. 

Sentence and Proced are 

—are regulated by the law of 
India, 4-3d. 

Sentence 

If the sentence under the Speci¬ 
al Act is inadequate, sentence 
may be under the I. P. G. 5-5e. 


§L 


Sentence (contd.) 

—in default of payment of fine 
cannot be made concurrent 
with another sentence of im¬ 
prisonment, 646, 

—may be rigorous or simple or 
partly both as directed by the 
Court, S. 60- 

— of fine and death of appellant, 
53-21. 

—of imprisonment, 53-10. 

—should be under the special Act. 
5-5d. 

Undersirability of imposing 
several sentences, 71-25. 

Separate convictions 

—and Separate Sentences. Two 
sentences are not illegal if the 
punishment is not more severe 
than the Court coukl award for 
any one of the offences, 71-23. 

Sepulchre, See Place. 

Servant 

379-10. 

Falsification of accounts by, S. 
477A. 

Master beating servant, 323-3c. 
— of Government, S. 14. 

—or employed or acting in the 
capacity of clerk, officer or ser¬ 
vant, 477 A-2. 

—Property in possession, 27-1, 27- 
4. 

— Public Servant, 21-la. 

Servants 

361-14, 

—Criminal breach of trust by 
clerk or servant, 408-1, 408-2. 
—or friends or strangers, interfer¬ 
ing in a mutual combat, 303- 
85. 

— Servant’s acts, 2-7b, 2-7f. 

—service of pay of the Govern¬ 
ment or remunerated by fees 
or commission, In the, 2I~7h. 
Theft by, S. 381. 

Sexual intercourse 

338-2, 441-6a. < 

— with a person who is and whom 
he knows or has reason to believe 
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Sexual intercourse (contd ) 

to be the wife of another rnan, 
497-4 to 497-16. 

ship 

Iiln. (e) arid (f) to S. 426. 

—and aircraft registered in India 
wherever it may be, 4-5. 

—Immunity of public armed ships 

2~2f. 

Shop keeper 

Iiln. (a) to 9th Exception to, S. 
499. 

Shooting 

Attempt, 511-1 la, 202. 

Shouting 

—anti-war slogans and attempt, 
511-1 la. 

—with a gun. 300-10. 

Signature 

—one's own, may amount to for¬ 
gery, S. 464, Expl. 1. 

Signing 

—false certificate, 197-1 to 197-3. 

Sign 

—seal, execute or alter a docu¬ 
ment knowing that such person 
by reason of unsoundness of 
mind or intoxication cannot 
know the contents of the docu¬ 
ment or the nature of the 
alteration, 463-14. 

See Refusing to sign. 

Single, blow 

300-30. 

Singular 

See Number. 

Slave 

Buying or disposing of any per¬ 
son as, S. 370. 

Habitual dealing in, S. 371, 
371-1. 

Slavery 

Kidnapping or abducting with 
a view to subject a person to, 
S. 367. 


Sleep 

Crimes committed during sleep, 
84-10. 

Slight or trivial harm 
95-3. 

Slogans 

Shouting anti-war slogans, and 
attempt, 511-1 la. 

Snake-charmer 

304A~ld. 

Social Boycott 

44.2c. 

Soldier, Sailor, airman. 

Abetment of assault by soldier, 
sailor or airman on his superior 
officer, 133-1, 134-L 
—Abetment of desertion of soldier 
sailor or airman, 135-1. 
—Abetment of insubordination by 
soldier, sailor or airman, 138-1. 
—Act for punishing—, 5-3. 

Wearing garb or carrying token 
used by soldier, sailor or air¬ 
man, 140-1. 

See Mutiny. 

Solitary confinement 

53-12, 73-1 to 73-7, 74-1. 

—its direction and scale, S. 73. 

—its limit; how the sentence of 
solitary imprisonment to be ex¬ 
ecuted, S. 74. 
j Songs 

Singing of obscene—, 294. 

Sound 

See Word. 

Special law 

An offence may be punishable 
both under a special or local 
law and also under the I. P. G. 
5-5. 

—A person cannot be sentenced 
under both the 1. P. G. and 
special or local law for the 
same offence, 5-5e. 

—complete in itself, 5-7d. 

—Conviction under I. P. C. may 
be no bar to a subsequent trial 
under a special law, 5*5b. 
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Stabbing 

Attempt at, 511-11 

Stamps 

Altering 28-3b 
Counterfeiting 
stamp, S. 255, 

258. 

— Effacing writing from, S. 261. 

—Effacing writing from substance 
bearing Government stamp, or 
removing from document a 
stamp used for it, with intent to 
cause loss to Government, 261-1 
to 261-4. 

—Erasing of mark showing use, 
S. 263. 

—Erasure of mark denoting that 
stamp has been used, 263-1 to 
263-3. 

—Fraudulent use of used stamps, 
S. 262. 

—Govern men t stamp —counter¬ 

feiting of, S. 255. 

—Having possession of counterfeit 
Government stamp, 259-1 to 

259- 5. 

—Having possession of instrument 
or material for counterfeiting 
Government stamp, 256-1 to 
256-4. 

—Instrument-making or selling of 
for counterfeiting stamps, S. 
257. 

—Making or selling instrument 
for counterfeiting Government 
stamp, S. 257, 257-1. 

—Possession of counterfeit Go¬ 
vernment stamp, S. 259. 

—Possession of instruments for 
counterfeiting, S. 256. 

—Possession of instruments or 
material for counterfeiting 
stamps, S. 256. 

—•Prohibition of fictitious one, S. 
263A, 263A- i. 

—Sale of counterfeit Government 
stamp, Ss. 258, 258-1. 

—Use of false Government stamp, 
S. 260. 

—Using as genuine a Government 
stamp known to be counterfeit 

260- 1. 

—Using Government stamp known 
to have been used before, S. 226. 


slal law ( contd •) 

Conviction under special law 
should not be quashed because 
the act is also an offence under 
the I. P. C., 5~5a. 

-Coroners Act is a special and 
local law, 41-2. 

If the sentence under the Speci¬ 
al Act is inadequate, sentence 
may be under the I. P. C., 5-5e. 
I. P. C. does not affect any 
special or local Law, 5-4. 
is a law applicable to a particu¬ 
lar subject, 41-la. 

•must create fresh offences, 41- 


Government 
255-1, Ss. 256, 


—Prosecution can be under the 
general Criminal law and 
also under a special law except 
where the Special Act is inten¬ 
ded to be complete in itself, 5- 
7a. 

—Rules and bye-laws made under 
a special law or local law, 40-5. 

—-S. 64 applies to all special and 
local laws, 64-2. 

—S. 71 applies also to special laws 
and local laws, 71-5. 

—See Law. 

—Sentence should be under the 
Special Act, 5-5d. 

—which is self-contained and 
complete, 41-3. 

Special 

—or local law, 40-4. 

Speed 

—care and control, 279-5d. 

Spirit 

Possessed by evil spirit, 84-14. 

Spleen 

Cases of diseased spleen or 
heart, 322-2. 

—causing the death of a person 
with diseased liver or spleen or 
heart, 299-38. 

Sports 


Spring 


or reservoir, 277-4. 
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Merged States, 3-4b. 

—Offences against the State 
punishable with death, 94-3. 

—Rulers of former Indian States 
2*2d. 

Statement 

—conducing to public mischief, 
505 to 505-3, S. 505. 

—False statement, 463-3b. 

-False statement made in a 
declaration which is by law 
receivable in evidence, S. 199. 
—False statement on oath or affir¬ 
mation to public servant or 
person authorized to administer 
an oath or afiirmation, S. 181. 
Refusing to sign statement. S. 
180. 

Refusing to sign statement 
made when required by compe¬ 
tent public servant to sign, 
180-1. 

—when making of them amounts 
to public mischief, S. 595. 

When true, such statements do 
not amount to public mischief, 
S. 505, Excpn, 

State-prisoner 

See Prisoner 

Station Diary 

False entry in—by Station 
House Officer, 167-4, 167-5. 

Statutes 

General and special statutes, 
i-8n. 

—Interpretatioa of : See Synopsis 
of S. F 
-Penal, 1-8). 

—Penal statutes and remedial sta¬ 
tutes, l-8j. 

—Subsequent, 2-6b. 

Stay order, 403-1c. 

Stealing 

Child stealing, 5. 310 
Stolen property 

Assisting in concealment of 
stolen property, 414-1 tb 414-4. 
—Dishonestly receiving property 


Stolen property (contd.) 

stolen in the commission of a 
dacoity, 412-i to 412-3. 

—Habitually dealing in stolen pro¬ 
perty, 413-1. 

—property, 4-3b, 411-1 to 411-7. 
—property—Assisting in conceal¬ 
ment of, S. 414. 

Defined, S. 410. 

Assisting in concealment of, 
S. 414. 

—dishonest receiving of it—Punish¬ 
ment for, S. 411. 

— Habitual dealing in, S. 413. 

—Receiving of it when it is 
obtained by commission of 
dacoity, S. 412. 

See Synopsis of S. 411. 

—taking gift to help to recover, 
S. 215. 

Stone throwing 

Ittn. (e) toS. 350. 

Strangling 

300-29. 

Strangulation 

- -in a sudden and unpremeditated 
attack, 299-30. 

Strict construction 

—or beneficial construction, 
1-81. 

Strikes 

Fomenting strikes, 505-3. 

Stupefying 

—intoxicating or unwholesome 
drug or other thing, 328-4. 

Subsequent offence 

75-5. 

Subsequent statute 

2-6b. 

Substitute 

Forged document substituted 
for a similar lost genuine docu¬ 
ment, 47Q-4d. 

Sudden fight 

97-6, 300-82, 307-2. 
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Tampering 

—with property mark with intent 
to cause injury, 489-1. 

Tank 

Fouling the water of, S. 277. 

Temporary clerk 

—or servant, 27-4. 

Tent 

—or vessel, 442-3. 

—theft in. S. 380. 

Testicles 

Injury to testicles, 299-28. 

Testamentary documents 

See Will. 

Tetanus 

Death due to tetanus caused by 
a push and fall, 299-36. 

Theft 

71 - 10b. 

—Absence of consent of the per¬ 
son in, S. 378. 

—after making preparation for 
causing death, hurt or restraint 
in order to the committing of 
theft, S. 382. 

—and attempt, 51M1 a. 

—as distinguished from the offence 
of criminal misappropriation, 
S. 378. 

—Belong to any wandering or 
other gang of persons associated 
for the purpose of habitually 
committing theft or robbery, 


Immunity from liability to be 
sued, 76-9. 

Sufficient 

—in the ordinary course of nature, 
300-19, S, 300. 

Suicide 

Abetment of suicide, 306-1. 

„Abetment of suicide by child or 
insane person, S 305. 

—and attempt, 511-1 la. 

—Attempt to commit, S. 309. 

Summons 

Absconding to avoid service of 
summons, etc, S. 172. 

Preventing service of summons, 
S. 173. 

Summons, notice, or order 

See Absconding. 

See Preventing. 

Supernatural 

Causing death of a man believ¬ 
ing him to be a supernatural 
being, 299-2 7b. 

Superstition 

302-38, 

Supreme Court 

Practice of, 53-5. 

Surgeons 

Death caused by surgeons or 
physicians or compounders, 
304A-lc. 

Surgical operations, 87-1. 
Suspension 

Remission and Commutation of 
sentences, 53-6. 

Suspicion 

—and belief, 52-4. 

—of unchastity, 300-60. 

Suttee, 300-89. 

Symbolical 

—possession, 141-7d. 


401-2 

-by a clerk or servant, S. 381. 

•by clerk or servant of property 
in possession of master, 381-1, 
381-2. 

-Defined, S. 378. 

-in building, tent or vessel used 
as a human dwelling or for cus¬ 
tody of property, 380-1. 

-in dwelling house, building tent 
or vessel, S . 380. 

-may be committed in respect of 
one’s own property, S. 378. 
-Punishment for, S. 379. 

-See Synopsis of S. 379. 
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Theft ( contd ,) 

—when it becomes extortion, S. 
390. 

—when it becomes robbery. S. 
390. 

There 

—must be no deliberation or 
preparation, 300-53. 

Thieves 


Being a member of a gang of, 
punishment for, S. 401. " 


Thing 

includes stamps, 28-2. 

Threat 


Acts done under threat, S, 94, ! 

94-1. 

—to endanger human life, 287-3. 

—Extortion by giving threat of 
accusation of an offence punish¬ 
able with death or transporta¬ 
tion, S, 388. 

—of harm, 44-2b. 

—of injury to public servant, 189- 
\ to 189-2. 

—of social boycott, 503-3a. 

—of violence, 391-4. 

—to reputation amounts to crimi¬ 
nal intimidation, S. 503. 

—to the person or reputation of 
any one in whom that person is 
interested, 503-4. 

—See Injury. 

—which at the time reasonably 
cause apprehension of instant j 
death, 94-4. 

—of master, parent or husband 
94-6. 

Throwing child 

—to crocodiles, 299-27c. 

Thug 

Definition of, S, 310. 

Punishment, 8. 311. 

Time 

• Omits to attend or departs be¬ 
fore time, 174-7. 

Token 

See Garb. 

—Wearing garb or carrying token i 
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! Token (contd.) 

used by soldier, sailor or airman, 
140-1. 

Tooth 

See Grievous hurt. 

Tort and crime, I-4a. 

Trade 

Public servant unlawfully enga¬ 
ging in trade, 168-1. 

Unlawfully engaging in trade, 
S. 168. 

Transfer 

Dishonest or fraudulent execu¬ 
tion of deed of transfer contain¬ 
ing false statement of considera¬ 
tion, S. 423. 

Tranquillity 

Offences against public tran¬ 
quillity, Chapter VHI. 


Translator 

Iiin. (V) to S. 891. 

Transport 

—without permit. Attempt, 511- 
11a. 

T ranspo rtation 

Construction of expression, S. 
53 A. 

— Construction of reference to 
transportation, 53A. 

Traps 

161-20; 161-21. 

Treating 

Bribery by treating, 17IB-6. 
Trees 

379«5e 

Trespass, 97-23. 

—and rape, 71-3. 

— and unlawful assembly, 14I*6a. 
— Criminal trespass defined, S. 
441. 

—house trespass* 422, 442-1* 

—House trespass in order to com¬ 
mit offence punishable with im- 
risonment, 451-1. 
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resspass ( contd ) 

House trespass in order to com¬ 
mit offence punishahle with 
imprisonment for life, 450-1. 
House trespass in order to com¬ 
mit offence punishable with 
death, 449. 

—in any place of worship, 297-1 
to 297-8. 

—Lurking house trespass, 443-1 
444-1. 

—on burial places etc. S. 297. 

—Punishment for house, 448-1. 

—Punishment for criminal, S. 
447. 

—Punishment for house, Ss. 448 

458. 

— Grievous hurt caused whilst 
committing house trespass, S. 

459. 

—Persons jointly concerned in 
lurking house trespass, S. 460. 

See Criminal trespass. 

Trial 

Commitment for trial or con¬ 
finement by person having 
authority who knows that he is 
acting contrary to law, 220-1 to 
220-4. 

Immunity from trial, 2-2b. 
Liable by any Indian law to be 
tried, 3-3. 

Trick 

Obtaining by trick or deceit or 
false pretences, 405-10. 

Trust 

Criminal breach of trust. See 
Synopsis of Ss. 405-409. 

—Punishment for criminal breach 
of trust, 406-1. 

Two or more persons 

—fighting, 159, 160-2. 

Unauthorised search 

97-21. 

Understanding 

Who has not attained sufficient 


Understanding (contd.) 

maturity of understanding, 83-3, 
83-4a. 

Undue influence 

—at elections, S. 171C, 1710-1, 
17 IP. 

Unlawful 

43-la. 

—and immoral purpose, 373-8. 

—assemblies, Dispersing of, 142-5. 

Unlawful assembly, Ss. 141-151, 

Being hired to take part in 
unlawful assembly or riot or to 
go armed, 158-1. 

—Commission by any member of 
the unlawful assembly in pro¬ 
secution of the common object 
of that assembly or such as the 
members of that assembly knew 
likely to be committed in pro¬ 
secution of that object, 49-5. 

—Joining unlawful assembly, S. 
144. 

—Joining or continuing in unlav- 
ful assembly knowing it has been 
commanded to disperse, S. 145. 

—knowingly joining or continuing 
in assembly of five or more per¬ 
sons after it has been comman¬ 
ded to disperse, S. loi. 

—wantonly giving provocation 
with intent to cause riotincr, S. 
153. 

—Punishment for member of, 
S. 143. 

—when unlawful assembly com¬ 
mits rioting, S. 146. 

—Common object of. See Synopsis 
ofSs. 141 and 149. 

—Compulsory labour, 374-1. 

—-Definition of, S. 141. 

—Every member of unlawful as¬ 
sembly guilty of the offence 
committed in prosecution of 
common object, 149-1 to 149- 
11 . 

—Force or violence used by unlaw¬ 
ful assembly, 146-1, 

—Harbouring, etc, persons hired 
for an unlawful assembly, 157-1. 
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Unlawful assembly (contd.) 

—Hiring or engages or employs or 
promises or connives at the hi¬ 
ring, etc. of persons to join or 
become a member of any unlaw¬ 
ful assembly, 150-1. 

—Joining or continuing in unlaw¬ 
ful assembly knowing it has been 
commanded in the manner pres¬ 
cribed by law to disperse, 145- 
1,145-2. 

—Liability of person allowing 
himself to be hired for unlawful 
assembly at riot,. S. 158. 

—Member, Synopsis of, S. 142. 

—Member of, 146-1. 

—or riot takes place liability oi 
owner or occupier of land, 154- 
1 to 154-6. 

See Synopsis of S. 141. 

—Whoever assaults or threatens to 
assault or obstructs or attempts 
to obstruct a public servant in 
endeavouring to disperse an un¬ 
lawful assembly or to suppress a 
riot or affray, etc. 152-1. 

—Public servant unlawfully enga¬ 
ging in trade, 168-1. 

Unlawful means 

24 - 4 . 

Unnati^ral offence 

— defined, S. 377. 

—of having carnal intercourse 
against the order of nature with 
any man, woman or animal, 
377-1, to~377~4. 

Unnecessary barm 

—means what is manifestly and 
clearlv unnecessary, 99-17b, 99- 
Ha. ' 

Unsound 

Any person of unsound mind, 
361-9. 

See Synopsis of S. 361. 

—Act of a person of unsound 
mind. See Commentary on, S. 84. 
See Document. 

See Synopsis of S. 84. 

~~To sign, seal, execute or altera 
document knowing that such 
person by reason of unsound- 
ness of mind or intoxication 


Unsound [contd,) 

cannot know the contents of 
the document or the nature of 
the alteration, 463-14. 

Use 

—for a different purpose, 405-16. 

Using 

—as genuine a forged document, 
470 1 to 470-8. 

—as genuine, forged or counter¬ 
feit currency notes or bank 
notes, 489-B. 

—or attempting to use as true 
any certificate knowing the 
same to be false in any material 
point, 198-L 

—or attempting to use as true 
any declaration referred to in, 
S. 199,200-1 

Uttering coin 

239-1 to 239-5. 

Uttering 

—any word, makes any sound or 
gesture of exhibits any object, 
509-3. 

—words, etc with deliberate 
intent to wound religious feel¬ 
ings, 298-1. 

Valuable security, S. 30. 

See Alters. 

See Security. 

See Synopsis of S. 30, 

—Forgery of S. 467, 467-2. 

—Cancellation, destruction etc . of 
S. 477. 

Valuable thing 

—without consideration, 165-2. 

Vehicles 

Driving vehicles, 304A*ib. 

—Whoever drives any vehicle, 
279-2. 

Veil 

—woman’s, Illn. (f) to S. 350. 

Verdict 

See Order 

Verification 

—false, 177*2. 

—of pleadings and execution 
applications, 191 -6a to 6d. 
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ssscl 

—Definition of, S. 48. 

—Master of merchant vessel on 
board of which deserter is 
concealed, 137*1 
Mischief with intent to destory 
or make unsafe a decked vessel 
or one of twenty tons burden, 
437-1 4384, 

—Punishment for intentionally 
running vessel aground or as¬ 
hore with intent to commit 
theft, etc. 439-1. 

—Rash or negligent navigation of 
vessel, 280-1, 

—Theft in, S. 380. 

—Use of unsafe one for conveying 
persons for hire, S. 282. 

Village Ghaukidar 

214c. 

Violation of condition 

—of remission of punishment, 
227-1. 

Violence 

391-4 

—used by unlawful assembly, 
146-1. 

Vital 

Attack with dangerous or lethal 
weapons on a vital part, 300- 
17b. 

Vitiates 

—the atmosphere, 278-2. 

Voluntarily 

—and 'Negligently, 39-7. 

—Causing an effect voluntarily, 
39-1. 

—Causing hurt : See Hurt. 

—Definition of S. 39. 

Voluntary concealment 

—by act or illegal omission of the 
existence of design to commit 
an offence by public servant 
having a duty to prevent 
commission of offence, S. 119. 


Voluntary culpable homicide 

—in defence, 300-72. 

Voting 

Attempts to produce the voting 
by any person, 171D-5. 
—Double Voting, 171B-3. 

Vuliappa 

441-12 

Waging 

—or attempting to wage war 
against Government of India. 
S. 121. 

Waging war See war. 

—aginst any Asiatic Power in al¬ 
liance with Government, S. 
125. 

—or attempting to wage war or 
Abetting waging of war, 121-la 
to 121-6. 

See War. 

Wantonly 

—giving provocation to cause riot, 
S. 153. 

—and Malignantly, 39-8. 

Wants 

Breach of contract to attend on 
and supply wants of helpless per¬ 
son, 491-1. 

War 

Collecting arms etc. or prepar¬ 
ing to wage war, 122-1. 

—Concealing the existence of a 
design to wage war, 1234. 
Prisoner of war. See Prisoner. 

—Receiving property taken by 
war or depredation mentioned 
inS. 125 and 126, 127-1. 
—Wage War, 123-1. 

—Waging war against any Asiatic 
power in alliance with or at 
peace with India, 125-1, 125-2. 
Waging or attempting to wage 
war against Government of 
India, S. 121. 

Waging war against Asiatic 
Power, S. 125. 

Abetting the waging of war, S. 

121 . 
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Warehouse keeper 

IIIn. (b) to S. 405. 

—when guilty of offence of crimi¬ 
nal breach of trust, S. 405 (b). 

War prisoner 

Set Prisoner. 

Warrant 

99-12. 

Water 

379-5g. 

—Conveying person by water lor 
hire in unsafe or overloaded 
vessel, 282-1. 

—fouling of. S. 277. 

—Mischief by injury to works 4 
irrigation or by wrongfully in¬ 
verting water, 430-1 to 430-3. 
—Use of, 141-7g. 

—Voluntarily corrupts or fouls 
water of public spring or reser¬ 
voir, 277-1. 

Way 

279-3. 

—Right of, 141-7g. 

Weapon 

By means of an instrument for 
shooting, stabbing or cutting ox- 
weapon likely to cause death, or 
fire or poison or corrosive subs¬ 
tance ot animal, 324-2. 
—Rioting armed with deadly 
weapon, 148-1. 

Wearing garb 

—or token used by soldier, sailor, 
or airman, S. 139. 

Weighing 

Fraudulent use of false instru¬ 
ment for weighing, 264-1 to 
2f>4-5. 

—instrument, fraudulent use 
thereof, S. 264. 

Weight 

Fraudulent use of lalse weight 
or measure, S. 263. 

—Making or selling false weight 
or measure, S. 267. 


Weight (contd.) 

— Possession of false instrument: 
for weighing or false weight or 
measure, S. 266. 

Weight or measure 

Fraudulent use of, S. 265. 
Weight and measure 

—making of false, S. 267. 

—possession of false ones, S. 266. 

Wharfinger 

407-3. 

Where 

—a member of an unlawful as¬ 
sembly is constructively liable 
under S. 149, 71-16. 

—an act done is not an offence 
unless done with a particular 
knowledge or intent, 86-L 

Wherever 

—it may. be, 4-5a. 

Whipping 

—abolished, 53-22. 

Whoever 

289-2. 

Wife 

—and adultery, 497-1 to 497-16. 
— Husband beating wife, 323-3 b. 
— Marrying again during lifetime 
of husband, 494-1 to 494-16. 

—Misconduct with wife, 300-57. 
—not guiltv or harbouring hus¬ 
band S. 212. 

— Property in possession of, 27-1, 
27-2. 

— Sexual intercourse by a man 
with his own wife, 376-11, 
—shall not be punished as abettor, 
497-7. 

Wild animals 

97-1 lb. 

| Wilful concealment 

—of a material fact when amounts 
[ to abetment, S. 107. 
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presentation 

lounts to ahetnienu S. 


Wilfully 

39-3, 

Will 

—denotes testamentary disposition 
|l 31. 

—Forgery of, S. 467. 

—Fraudulent cancellation, des¬ 
truction, etc,.. of will, authority 
to adopt, or valuable security, 
477-1 to 477-6. 

—when it becomes a false docu¬ 
ment, S, 464, U!n. (i) 

Witches 

—and evil spirits, 299-2 7a. 

Within India, 2-8. 

With intent 

—to cause or knowing that he is 
likely to cause wrongful loss or 
damage to the public or to any 
person, 426-4 

Witness 

—Defamation by witness, 499-321. 

—Privilege 0 f witness, 499-29H. 

Woman, S. 10. 

—and Man, 10-1. 

—Assault or criminal force to wo¬ 
man with intent to outrage her 
modesty, 354-1 to 354-6. 

—cannot be guilty of abetment 
under S. 498, 498-18, 

—Enticing or taking away or det¬ 
aining with criminal intent a 
married woman, 498-1 to 498- 
15. 

—Kidnapping or abducting her to 
compel marriage, S. 366. 

Word, gesture or act intended 
to insult the modesty of a wo¬ 
man, 509-1 to 509-3. 

Mistake about women, 79-4b, 

Woman’s veil 

Bin. (f) to S. 350. 


Womb 

Child In the mother’s womb, 
299-2* 

Words 

—cannot be brushed aside as sur¬ 
plusage, l-8g. 

—mere words without suggestive 
gestures are no assault, S. 351. 

—gesture or act intended to insult 
the modesty of a woman, 509-1 
to 509-3. 

—or threats, 351-3. 

--Same words, general words and 
phrases, i-7h. 

— utering words, S.298. 

v or ship 

Injuring, or defiling place of, S. 
295. 

—Injuring or defiling place of 
worship with intent to insult the 
religion of any class, 295-1 to 
295*5. 

—Trespassing on place of worship 
or sepulchre, burial place, etc*, 
297-1. 

Wound 

Death from slight wound, Apx. 
E. 

Wrestling 

80-24. 

Writ 

Issue of, for liberation, S. 345. 
Writing 

See Alters. 

Wrongful confinement 

340-1 to 340-6, 342-1. 

Abduction for effecting, S. 365. 

— after issue of writ for liberation, 
S. 345. 

—Assault or criminal force to eff¬ 
ect, 357* 

Definition of, S, 340. 

—for 3 days or more, S. 343. 

—for 10 days or more, S. 344. 







—in secret, S. 346. 

—of kidnapped or alxlucieci per¬ 
son, S. 368, 

—punishment for, S. 342. 

—See Confinement. 

—to extort confession or to com¬ 
pel restoration of property, 
S. 348. 

—to extort property or constrain 
to illegal act, S. 347. 

Wrongful gain 

24-2. 

Definition of, S. 23. 

—Wrongful loss or—24-1. 

Wrongful loss 

Definition of, S. 23. 


“rongful loss (conid.) 

—must be to some one legally 
entitled to the property, 24-3. 

—or damage to the public or to 
any person, 426-5. 426-4. 

Wrongful requisition 

—of property, 97-12. 

Wrongful restraint 

339-1 to 339-7. 

Definition of, S. .339. 
punishment for, S. 341. 

See Restraint. 

Year 

—according to what calendar, S. 
49- 

—and’Month’, 49-1. 

Young or old, 302-33. 





A. A. Gromyko, Foreign Minister of the USSR, observed that 
while framing one’s policy, whether in relation to the Soviet 
Union or to India, rio state could afford to disregard the Soviet- 
Indian Treaty. The' treaty constituted a basic document of inter¬ 
national affairs, he added. 

* Addressing a press conference in New Delhi, three Soviet 
Land Nehru Award winners—Mr. Wamiq Jaunpuri, Dr. Har- 
bhajan Singh and Mr. Vishwamitra Upadhaya—after their visit 
to the USSR said that the establishment of a durable peace was 
the aspiration of all strata of people throughout the Soviet 
Union. Another aspect of Soviet life which impressed them 
was the economic stability there. There was no unemployment 
in the USSR, and the prices of essential commodities, cost of 
public transport and house rent had remained the same over 
the years, they added. 


AUGUST 


AUGUST 3 

* Mr. A. Ramachandran, Director of Production and Plan¬ 
ning, Indian Drugs and Pharmaceuticals Ltd., told TASS that 
Soviet assistance was playing an important role in the develop¬ 
ment of India’s pharmaceutical industry aimed at increasing the 
output of various kinds of life-saving drugs. Cooperation with 
the Soviet Union, he pointed out, helped India to reduce its 
dependence on foreign drug cartels. 

AUGUST 5 

* Releasing a book entitled Beneficial Ten Years, Mr. V. R. 
Neduchezhian, Minister of Finance of Tamil Nadu, said in 
Madras that the Indo-Soviet Treaty had helped India to 
defend its sovereignty and security and had provided a basis 
for the further development of trade and economic ties between 
the USSR and India. The book, written by Dr-. N. D. Sundara- 
vadivelu, was dedicated to the 10th anniversary of the treaty. 

* An Indo-Soviet Friendship Month, devoted to the 10th 

anniversary of the Soviet-Indian Treaty, was inaugurated in 
Calcutta. It was jointly sponsored by the West Bengal ISCUS 
and the Cultural Department of the USSR Consulate-General 
in Calcutta. " . 'Ill 

AUGUST 8 

* Leonid Brezhnev. General Secretary of the CPSU Central 
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Committee and President of the Presidium of the USSR Sup-* 
xeme Soviet, and Nikolai Tikhonov, Chairman of the USSR 
Council of Ministers, sent a message to the President of India* 
Mr. Neelam Sanjiva Reddy, and the Prime Minister, Mrs. Indira 
Gandhi, on the occasion of the 10th anniversary of the Soviet- 
Indian Treaty of Peace, Friendship and Cooperation. In their 
message the Soviet leaders expressed the firm belief that the 
time-tested relations of traditional friendship and mutually- 
beneficial cooperation between the USSR and India, cemented 
by the treaty, would further strengthen and steadily develop 
in the interests of Soviet and Indian peoples, in the interests 
of strengthening universal peace and international security. 

* A. A. Gromyko, Minister of Foreign Affairs of the USSR, 
in his message to Mr. P. V. Narasimha Rao, Minister of Exter¬ 
nal Affairs of India, noted that the experience of the past 
decade had convincingly affirmed the vital force of the prin¬ 
ciples of the Soviet-Indian Treaty. 

* Several prominent Indian personalities highlighted the 
significance of the Soviet-Indian Treaty. The Indian public- 
figures, educationists and journalists included Mr. K. P. S. 
Menon, Prof. Nurul Hasan, Mr. R. Krishnamurthy, Editor, 
Dinamalar, Dr. Zafar Imam, Dr. V. Shanmugasundaram, Head 
of the Department of Economics, Madras University, and Air 
Vice-Marshal F. A. C. Scudder, Professor of Defence Studies, 
Madras University. 

AUGUST 10 

* E. Yazkuliev, Vice-President of the Presidium of the USSR 
Supreme Soviet and President of the Presidium of the Supreme 
Soviet of Turkmenia, arrived in New Delhi to take part in the 
celebrations of Indo-Soviet Friendship Month dedicated to the 
10th anniversary of the Indo-Soviet Treaty and the 34th. 
anniversary of India’s independence. He was accompanied by 
G. I. Yanaev, Vice-Chairman of the Union of Soviet Societies 
for Friendship with Foreign Countries. The Soviet delegation 
was received at the airport by Mr. Vasant Sathe, Minister of 
Information and Broadcasting. The USSR Ambassador in India, 
Yuli M. Vorontsov, was also present. 

Later addressing a public meeting in New Delhi, E. Yazkuliev 
hailed the consistent policy of peace and non-alignment follow¬ 
ed by India. Presiding over the meeting, the Vice-President of 
India, Mr. M. Hidayatullah, said that friendly relations between 
India and the Soviet Union represented a most valuable and 
cherished asset of the two great nations. The meeting was 
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